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New ,Guidance on Fuel/Water Mixtures
Unused commercial chemical products listed in §261.33 that are themselves fuels, including
those that are normal components of fuels (e.g., benzene, toluene, and xylene), are not solid
wastes if they are burned for energy recovery. [§261.2(c)(2)(ii), RO 12505] EPA has indicated
in previous guidance that this exclusion also applies to off-specification commercial
chemical products, including products that are not listed in §261.33 but that exhibit a
characteristic (e.g., gasoline, jet fuel, kerosene, diesel, and other petroleum products), when
they are reclaimed to produce a fuel. [RO 11138, 11449, 11713, 11848, 12825, 14503]
But what has not been clear in previous guidance is whether there must be a minimum
percentage or concentration of fuel in the off-spec material to claim the §261.2(c)(2)(ii)
exclusion. For example, petroleum contact water and tank draws are often mostly water
containing a small amount of petroleum product. Do these qualify for the §261.2(c)(2)(ii)
exclusion? The only direction that we are aware of is contained in RO 11615, wherein EPA
noted that "the determining factor is not necessarily a generic percentage level of product,
but rather a case-specific determination that indicates whether the material is more productlike or waste-like. This determination must include consideration of whether the recovery of
the product is a legitimate recycling operation, as well as how the material is managed."
From a practical standpoint, we have seen state policies that do provide a minimum fuel
percentage to distinguish between off-spec products that are not subject to RCRA when
reclaimed into fuels and those that are solid and potentially hazardous waste when
reclaimed.
In new guidance [RO 14883], EPA is giving the regulated community a little more specificity
on what the agency means by a "legitimate recycling operation" for fuel/water mixtures. The
materials evaluated by this guidance are gasoline/water mixtures containing no free product
and with no measurable flash point but having benzene concentrations over 0.5 ppm. These
gasoline/water mixtures are usually bulked with contaminated fuel, and the combined
material is then sent to a fuel recovery facility as off-spec product (i.e., not solid waste). EPA
used two steps in its evaluation as to the legitimacy of this practice:
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1. The point at which the solid/hazardous waste determination must be made is

before the

gasoline/water mixtures are mixed (bulked) with another material.
2. Is recovery of fuel product from the gasoline/water mixtures legitimate recycling under
RCRA? "EPA does not have a 'bright line' cut-off for determining at what point a
mixture of fuel and water would be considered simply a contaminated wastewater
rather than commercial chemical product fuel contaminated with water .... " Instead the
agency based this evaluation step on the four legitimacy factors codified in §260.43.
The first factor requires that the recycled material provide a useful contribution to the
recycling process or to a product of the recycling process. One way of meeting the
"useful contribution" factor is showing that fuel product is recovered by the recycling
process. [§260.43(a)(l)(iv)] "[I]f the fuel/water mixture that exhibits the hazardous
characteristic for benzene does not have recoverable fuel product prior to being bulked
with other mixtures, it would not be making a 'useful contribution' as defined in 40
CPR 260.43(a)(l) and would not be considered a commercial product being
legitimately recycled. In that case, it would need to be managed as a hazardous waste."
[RO 14883; Emphasis in original.]
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David Wieties
Vice President of Operations
Illini Environmental. Inc.
8895 California Drive
Caseyville, Illinois 62232

NOV O12111

Dear Mr. Wieties:
Thank you for your letter to Mathy Stanislaus dated August 29. 2016. regarding whether your company
may receive mixtures of fuel and water as a recoverable commercial chemical product, in cases where
the mixture consists of water in excess of 0.5 ppm benzene, but there is no free product.
As described in your lener, Illini Environmental receives drums of gasoline-contaminated water (or
water-contaminated gasoline) that have been produced from the maintenance of the sumps, spill buckets
and interstitial spaces of the gasoline dispensing secondary containment system. In some cases the
gasoline/water mixture contains free product that can clearly be reclaimed as a commercial chemical
product. sometimes the mixture is dilute enough that it is RCRA non-hazardous. and in some cases the
gasoline/water mixture has no free product and no measurable flash point, but has benzene in
concentrations above 0.5 ppm. which would cause the mixture to exhibit the RCRA toxicity
characteristic for benzene (DO 18) under 40 CFR 261.24.
Your letter specifically focused on the third case. requesting whether Illini Environmental may receive
this mixture (i.e .. water with an excess of 0.5 ppm benzene with no free product) as an excluded
commercial chemical product, bulk this mixture with contaminated fuel and then deliver the bulked
fuel/water mixture to a fuel recovery facility.
As your letter correctly noted, commercial chemical products are not considered a solid waste when
used to make a fuel if they themselves are fuels (see 40 CFR 26l.2(c)(2)(ii)). 1 While the EPA does not
have a ..bright line.. cut-off for determining at what point a mixture of fuel and water would be
considered simply a contaminated wastewater rather than commercial chemical product fuel
contaminated with water, the underlying issue is whether the recovery of the fuel product from the
mixture would be legitimate recycling under the RCRA regulations.

1
While the regulatory citation is specific for commc:rcial chemical products listed in 40 CFR 261.33, EPA guidance has made
clear that the solid waste exclusion applies not only to commercial chemical products that are specifically listed in 40 CFR
261.33 but also to commercial chemical products that exhibit a hazardous waste characteristic. (50 FR 14219. April 11.
1985).
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Under the definition oflegitimate recycling found at 40 CFR 260.43, the first factor to consider in
determining whether recycling is legitimate is whether the hazardous secondary material (i.e., the fuelwater mixture) provides a '"useful contribution."2 The language in 40 CFR 260.43(a)(l) explains that
the hazardous secondary material provides a useful contribution if it:
(i) Contributes valuable ingredients to a product or intermediate: or
(ii) Replaces a catalyst or carrier in the recycling process: or
(iii) Is the source of a valuable constituent recovered in the recycling process: or
(iv) Is recovered or regenerated by the recycling process: or
(v) Is used as an effective substitute for a commercial product.
In the case of fuel/water mixtures. such mixtures would be considered as providing a useful contribution
if the fuel product is recovered by the recycling process (40 CFR 260.43(a)(l)(iv)).
Furthermore, the preamble to the 2015 definition of solid waste final rule makes it clear that the point
that this determination is made is before the hazardous secondary material is mixed \\ith another
material:
··Jn a situation where more than one hazardous secondary material is used in a single recycling
process and the hazardous secondary materials are mixed or blended as a part of the process,
each hazardous secondary material would need to satisfy the useful contribution factor. This
requirement prevents situations where a worthless hazardous secondary material could be mixed
with valuable and useful hazardous secondary materials in an attempt to disguise and dispose of
it." (80 FR 1723, January 13, 2015).
Therefore. if the fuel/water mixture that exhibits the hazardous characteristic for benzene does not have
recoverable fuel product prior to being bulked -with other mixtures, it would not be making a '"useful
contribution'" as defined in 40 CFR 260.43(a)(l) and would not be considered a commercial product
being legitimately recycled. In that case. it would need to be managed as a hazardous waste.
In addition. it should be noted that authorized states are the primary implementers of the RCRA
program, and can be more stringent than the federal program. so it is best to consult with the applicable
state regulatory authority on this issue as well. I hope this memo addressed your question. If you have
any further questions on this matter. please contact Tracy Atagi of my staff at 703-308-8672.

Sincerely.

Barnes Johnson. irector
Office of Resource Conservation and Recovery
1

In addition to meeting the tirst legitimacy factor discussed in this memo. any hazardous secondary material being recycled
would also have to meet the other three factors found in 40 CFR 260.43.

9441.1986(22)
MAR 191986
Ms. Joan Keenan
91 Harvard A venue
Rockville, N.Y. 11570
Dear Ms. Keenan:
This is in response to your letter dated February 21, 1986.
In your letter, you requested a declaratory ruling and advisory
opinion on a number of questions concerning the regulatory status
of a gasoline/waster mixture and a fuel oil/water mixture that
is recycled. Our response to these questions are as follows:
First State of Facts
l. Where the separated gasoline is being legitimately recycled
for use as a fuel, does EPA consider the gasoline and water
mixture a hazardous waste under the Resource Conservation
and Recovery Act (RCRA) and its attendant regulations?

No. The gasoline/water mixture is considered a
mixture which contains a commercial chemical product
(CCP). CCPs that are reclaimed are not considered
"solid wastes" i.e., it's not "discarded" because
it's normally a fuel and not being abandoned). Since
hazardous waste is a subset of solid waste, this mixture
is not defined as a hazardous waste (i.e., it must be
a solid waste before it can be a hazardous waste).
2. Does the Agency consider the unused (virgin) gasoline a
solid waste under RCRA and its attendant regulations?
No. See explanation to previous question.
3. Does the Agency consider the unused gasoline an industrial
commercial waste under RCRA and its attendant regulations?
No. Since gasoline is typically burned as a fuel,
we would not consider it a waste when recycled in the
manner described in your letter.
4. Has the gasoline "resulted from" an industrial or commercial
process to justify a determination of the virgin product
as a waste?

RO 11138

-2-

Additional information is needed before we can respond
to this question. Please contact Matthew A. Straus at
(202) 475-8551.
5. Does the Agency require that ABC Company obtain any permits
or other letters of authorization of any kind from the
Agency?
No. Since the gasoline/water mixture is not a solid
and hazardous waste, this mixture is not subject to the
Federal regulations under RCRA. This mixture may still
be subject to State law and to the transportation rules
promulgated by the Department of transportation.
6. If the virgin gasoline is incinerated to recovery energy,
does the Agency consider it to be a waste?
No. Since gasoline is typically burned as a fuel,
it is not considered a waste when burned to recover
energy under Federal regulation (see 40 CFR 261.33).
Second State of Facts
1. Where the separated oil is being legitimately recycled for
use as a fuel, does the Agency consider the oil and water
mixture a hazardous waste under RCRA?
No. The fuel oil/water mixture is considered
a mixture which contains a CCP. CCPs that are reclaimed
are not considered "solid wastes" (i.e., it's not "discarded"
because it's normally a fuel and not being abandoned).
Since hazardous waste is a subset of solid waste, the
mixture is not defined as a hazardous waste.
2. Does the Agency consider the unused (virgin) oil a solid
waste under RCRA?
No. See explanation to previous question.
3. Does the Agency consider the unused oil an industrialcommercial waste under RCRA?
No. Since fuel oil is typically burned as fuel,
we would not consider it a waste when recycled in the
manner described in your letter.
4. Has the oil "resulted from" an industrial or commercial
process as that term is used in §27-03030 of the New York
Environmental Conservation Law?

RO 11138

-3Since you are requesting for an interpretation of State
law, you should contact the New York Department of Environmental Conservation for an answer to this question.
5. Does the Agency require that ABC Company obtain any permits
or other letters of authorization of any kind from the
Department?
No. Since the fuel oil/water mixture is not a solid
and hazardous waste, this mixture is not subject to Federal
regulation under RCRA. This mixture may still be subject
to State law and to the transportation rules promulgated
by the Department of Transportation.
6. If the virgin oil is incinerated to energy recovery, does
the Department consider it to be a waste?
No. Since virgin fuel oil is typically burned as a
fuel, it is not considered a waste when burned to recover
energy under Federal regulation (see 40 CFR 261.33).
Please feel free to contact Mr. Matthew A. Straus is
you have any further questions.
Sincerely,
Original Document signed
Marcia E. Williams
Director
Office of Solid Waste

RO 11138
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Mr. G. Gregory Stephens, P.E.

Aaron Oil Company. Inc.
P.O. Box 2304
Mobile, Alabama 36652

r-;:q

....

·- .- -

I 9 1999

Dear Mr. Stephens:
Thank you for your letter of January S, 1999, and a subsequent phone conversation with
Mitch Kidwell, of my staff, concerning the regulatory status of petroleum product contained in
absorbent pads under the Resource Conservation and Recovery Act (RCRA) hazardous waste
management regulations. As I understand it, these absorbent pads are used to absorb a range of
petroleum products (e.g., gasoline, kerosene, fuel oil, etc.), resulting from a variety of activities
including spill cleanups and the cleaning of product tanks and containers. Your faci!ity processes
these pads to recover the petroleum products. These petroleum products are then sent on- either
for further processing (including reprocessing by a petroleum refinery) or for burning as fuels,
which is their intended use. The recovered petroleum products are never disposed of.
Your assessment of the regulatory status of the absorbent pads containing petroleum
product, as well as the recovere~ petroleum products themselves, is correct. These materials are
excluded from the definition of solid waste and are not subject to regulatory controls under the
RCRA hazardous waste regulations. You are correct in interpreting 40 CFR 261.2(c)(3) as it
penains to 9ff-specification commercial chemical products being reclaimed. Also, I would note
that, as it states in 40 CFR 26 l.33(d), residues from spill cleanups are considered to be offspecification products for the purposes of our regulations. In addition, commercial_ chemical
products that are not specifically listed in 40 CFR 261. 33 have the same regulatory status as those
commercial ~hemical products that are listed when using Table I in 40 CFR 261.2 to determine
the regulatory status ofa material being recycled (see 50 FR 14219, Aprill l, 1985).
Also. as you are aware, the regulatory determination presented in this letter is for the
Federal hazardous waste regulatory program. Most State regulatory agencies are authorized to
implement the hazardous waste program in lieu of the Federal program and State regulations may
be more stringent than the Federal regulations. WhiJe l realize you have already received a similar
confirmation of your regulatory analysis from the State of Alabama, to the extent you deal with
facilities in other States, I encourage you to seek regulatory determinations from those States as
well.
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Thank you for your interest in the hazardous waste regulatory program and the
regulations applic~ble to the.'recycling of commercial chemical products. Should you have any
· further questions concerning the regulatory status of secondary materials being recycled, you may
contact Mitch Kidwell. of my staff, at (703) 308-8644.
Sincerely,

lt4:1J,J$...~
Eliza~h A. Cotsworth, Acting Directo~
Office of Soli'd Waste
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
JUNE 14, 1991

Ms. Adele S. Buchman
Counsel
Conoco Inc.
600 North Dairy Ashford (77079)
P.O. Box 4783 - ML 2152
Houston, Texas 77210
Dear Ms. Buchman:
Thank you for your letter of April 15, 1991, requesting the Environmental Protection Agency's
(EPA"s) determinations regarding the regulatory status of two cases that result in mixtures of petroleum
product and water.
Some of the responses to the questions you asked require a case-specific factual determination,
which can be more appropriately made by the authorized state regulatory agency or the EPA regional
office. However, based on federal law, I have answered the generic questions in the enclosure to this
letter. Please note that states may have different determinations based on a state program authorized to
implement the requirements of the Resource Conservation and Recovery Act (RCRA) or on other state
laws. Therefore, you will also need to check with the appropriate state authorities.
As a general assessment, both Case 1 and Case 2 lend themselves to case-specific
determinations. The recovery of an off-specification commercial product is not subject to RCRA
because the material itself is excluded from the definition of"solid waste." However, this is not the case
when intentional mixing or the purposeful non-separation of product and hazardous waste waters is
conducted to avoid regulation of the waste waters. To the extent that the mixing of product and water is
unavoidable and the recovery of the product is a standard practice in the management of the offspecification product, RCRA does not apply. However, because RCRA is applicable to the
management of hazardous waste waters, EPA would be concerned that the mixtures are generated to
avoid RCRA regulation. Therefore, a case-specific determination is required to ascertain the intent of
the management scenarios described in your letter. This determination should consider historical
management practices and the manner in which the product/water mixtures are managed (i.e., productlike or waste-like).
Thank you for your interest in the regulations applicable to the recovery of product from
product/water mixtures. If you have any further questions, please contact Mike Petruska at
(202) 475-8551.

FaxBack# 11615

Sincerely yours,

Don R. Clay
Assistant Administrator
Enclosure

FaxBack # 11615

CASE ONE
1.

"Where the product in the product/water mixture is to be recovered, is the mixture a
solid waste under RCRA after withdrawal from the product tank but before product
recovery?"

To determine whether a material is a solid waste, one must know how the material is to be
managed (will it be "discarded") and what the material is (is it a spent material, by-product, sludge, or
commercial product?). In general, the product/water mixture would be considered an off-specification
product that is intended to be recovered (i.e., after withdrawal and before recovery), and this would be
excluded from the definition of "solid waste." However, in the event of an enforcement action, any
party claiming that a material is not a solid waste must be able to demonstrate that the conditions of the
exclusion being claimed are met. For example, in this case, a party may be required to demonstrate that
the off-specification product can and will actually be recovered. Also, a demonstration that the mixture
of product and water was not generated to avoid regulation of the water alone as a hazardous waste
may be required.

2.

"Is the water portion of the withdrawn product/water mixture a solid waste under
RCRA before product recovery? After product recovery?"

In determining the regulatory status of the petroleum product/water mixture before recovery,
EPA would not generally differentiate between the two individual components. Rather, the mixture, as a
whole, would be considered the off-specification product (unless, of course, either the water or the
petroleum product were, for some reason, already considered to be a solid waste before the mixing, or
the petroleum and water were mixed solely to avoid regulation of the water).
After the product has been separated and recovered from the water, the water would be
evaluated on its own merit (unless the product is a listed hazardous waste (see 40 CFR 261.33), in
which case, the water must be managed as the listed hazardous waste because it contains the hazardous
waste). Assuming the contaminated water will be treated and/or disposed of, the water would become
a solid waste once the product has been recovered. And, if after recovery of the product, the water
exhibits a characteristic of a hazardous waste (i.e., ignitability, toxicity, corrosivity, or reactivity), the
water would be subject to management as a hazardous waste.

3.

"If less than the total amount of water is withdrawn from the product storage tank so
that only hydrocarbon-contaminated water and no free product is withdrawn, is the
withdrawn water a solid waste?"

Assuming that the contaminated water will be discarded, the water would be a solid waste. The
key consideration in making this determination is whether the material in question will be discarded. For
example, even if only free product were withdrawn and discarded, the product would be a solid waste
by virtue of being a discarded material.

FaxBack# 11615

4.

"Is there any requirement or guidance concerning the particular percentage of free
product which should be in the product/water mixture in order for the mixture to be
considered a non-waste until after product recovery? If so, what is that requirement or
guidance?"

In general, a determination regarding the regulatory status of the product/water mixture must be
made by the appropriate state regulatory agency or EPA regional office. However, the determining
factor is not necessarily a generic percentage level of product, but rather a case-specific determination
that indicates whether the material is more product-like or waste-like. Ibis determination must include
consideration of whether the recovery of the product is a legitimate recycling operation, as well as how
the material is managed.
For example, the combination (prior to recovery) of a product/water mixture that has very low
or unrecoverable levels of product with a product/water mixture that has high or economically significant
levels of product would not generally be considered legitimate recycling (i.e., the product/water mixture
with low or unrecoverable levels of product would be considered a solid waste). Likewise, even if the
product/water mixture has economically recoverable levels of product but is not managed in an
environmentally sound manner (i.e., is managed as a waste rather than as a valuable commodity--for
example, is placed in a surface impoundment or stored in tanks for an extended period of time), the
product/water mixture may be considered a solid waste.
EPA would certainly encourage the legitimate recovery of the product from the product/water
mixture. However, EPA would be concerned if the product/water were generated by intentionally
combining the product with the water to avoid regulation of water that otherwise would be sent off site
for treatment and disposal. For this reason, and for a number of other reasons that require case-specific
analyses, case-specific determinations are, as a matter of policy, made by the regulating state or regional
hazardous waste program personnel.
5.

"If the fee charged by the recycler includes the cost of treatment/disposal of the
hydrocarbon-contaminated water generated following product recovery, and that cost
is greater than the value of the product recovered, is that legitimate recycling?"

As indicated earlier, the determination of whether a particular process is legitimate recycling is
more appropriately made by the regulating agency (either authorized state agency or EPA regional
office). In general, however, the relative profitability of the processing of a specific material is not the
determining factor, although it certainly is one consideration. Rather, the key focus is whether the
material being processed has recoverable levels of the constituent intended for recovery and the extent
to which other hazardous constituents are being treated, however incidental to recycling that treatment
may be. These factors indicate the legitimacy of the claimed recycling process and whether the intent is
actually to treat or otherwise dispose of non-recoverable hazardous constituents.

FaxBack# 11615

CASE TWO
1.

"If separation occurs at the loading facility, as described, is the water leaving the
separator a solid waste?"

As a material that is being sent for a treatment and disposal, the water would be considered a
solid waste.
2.

"If the separated water is a solid waste and tests OTC hazardous, is the water
collection tank, which receives the water flowing out of the separator, a hazardous
waste tank under RCRA ?"

In general, if the water collection tank is used for managing a hazardous waste, the unit would
be considered a "hazardous waste tank," assuming it meets the definition of "tank" found at 40 CFR
260.10. This determination, and whether a RCRA storage permit is required, must be made an a sitespecific basis by the regulating agency.
3.

"Is the unseparated product/water mixture a solid waste?"

There is not enough information in your letter to determine whether the mixture is a solid waste.
If the mixture is determined to be an off-specification product and is intended to be recovered, it would

not be a solid waste. However, if the product/water mixture is not to be recovered, if the "recovery" is
an incidental process that does not actually recover usable product, or if the mixture was intentionally
generated solely to avoid regulation of the hazardous water before its treatment and disposal, the
mixture would be determined to be a solid waste. This determination must be made on a case-specific
basis by the regulating agency.
4.

"If the onsite separator is bypassed, can the product/water mixture be transported to
an offsite recovery facility for product recovery and wastewater treatment without a
RCRA manifest?"

Whether the separator is bypassed has little impact on determining whether a RCRA manifest is
required. The determining factor is whether the mixture sent off site is a hazardous waste. If so, a
hazardous waste manifest is required. However, if the separator is being bypassed solely for the
purpose of avoiding regulation of the contaminated water, the regulating agency may determine this
scenario to be a sham recycling situation in which the main intent is to avoid the regulation of the
transportation and storage of a hazardous waste water under the guise of a recycling operation.
5.

"Does the facility receiving the product/water mixture require a RCRA TSDF permit
to do so if it a) recovers product and b) treats the separated water in a system which
meets all the requirements of the wastewater treatment exemption under RCRA?"

FaxBack # 11615

This determination must be made by the regulating agency. In general, if the product/water
mixture is not a solid waste when received at the recycling facility, then no storage permit is required. In
addition, the recovery process itself is generally exempt from permitting requirements. However, the
hazardous water that is separated from the product would be subject to regulation as a hazardous
waste. If the water is treated in a wastewater treatment unit that is exempt from RCRA permitting
requirements, then no RCRA permit is required.

FaxBack # 11615
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9441.1989(39)
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE
JUL 311989
Joe Haake
Hazardous Waste Coordinator
Dept. 441C, Mail Code 0801800
McDonnell Douglas
P.O. Box 516
Saint Louis, Missouri 63166-0516
Dear Mr. Haake:
This responds to your May 9, 1989 request for a regulatory
interpretation regarding the "recycling" of unused offspecification jet fuels into new jet fuel. You state in your
letter that waste fuel is not spent material because it has never
been used, resulting instead from the overflow during fueling
and from fuel drained from tanks/lines following testing.
However, because of the stringent military fuel specifications,
it cannot be used as jet fuel without reclamation or reprocessing.
Although you currently manage the off-spec fuel as a
hazardous waste (D00l), you intend to sell the fuel to a
refining company as a feedstock to produce jet fuel. You
therefore believe that as an ingredient in an industrial
process, the off-spec fuel would not be solid waste. However,
as I understand from your letter, the Missouri Department of
Natural Resources (MDNR) believes that as a material used to
produce a fuel, the off-spec fuel would remain a solid waste.
EPA Headquarters does not agree with either interpretation.
In particular, we believe that the "recycling" activity described
in your letter is not "use as an ingredient in an industrial process."
Although the off-spec fuel may go through a manufacturing
process, the activity is hear characterized as reclamation (i.e., the
jet fuel that does not meet the purity specifications is reprocessed
into jet fuel meeting the required purity specifications).
Also, MDNR's regulatory interpretation, as stated in your
letter, differs from the Federal interpretation. While MDNR
states that because the material being used to produce a fuel
(i.e., burning for energy recovery) it remains a solid waste,
the Agency considers the material's original intended purpose
when commercial chemical products are involved. Under the
existing regulations, commercial chemical products (or off-spec
commercial chemical products) that are reclaimed are not solid
waste even if the material is used to produce fuel if that is
the materials intended purpose. Thus, this off-spec jet fuel,
if used to produce jet fuel, is not a solid waste (i.e., an
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off-spec fuel is being reclaimed to be used as a fuel -- its
intended purpose). Although the regulatory language found at
-2-

40 CFR 261.2(c)(2)(ii), which states that in such cases a
commercial chemical product is not a solid waste if it itself is
a fuel, only addresses commercial chemical products listed in
section 261.33, it is implicit in the rules that the same
reasoning applies to commercial chemical products that are not
listed. A clarifying discussion of this is found in the
April 11, 1986 Federal Register notice (50 FR at 14219), the
technical correction notice to the January 4, 1985 Definition of
Solid Waste final rule (50 FR 614).
The Agency's interpretation is that you are reclaiming an
off-specification commercial chemical product (which would
otherwise be a hazardous waste because it exhibits a
characteristic of a hazardous waste) for its intended purpose
and, therefore, is not a solid waste. Although the reclaimed
commercial chemical product is burned for energy recovery, it is
not a solid waste because this was its intended purpose.
The State of Missouri is authorized to implement the
hazardous waste program under RCRA and may promulgate State
regulations or make regulatory interpretations. You must
also comply with MDNR's regulations.
Should you have further questions of a more general nature,
you may contact the RCRA Hotline at 1-800-424-9346, or
Mitch Kidwell, of my staff, at (202) 475-8551. For questions of
a more site-specific nature, you should contact the Missouri
Department of Natural Resources and the EPA Region VII office.
Sincerely,
Original Document signed
Devereaux Barnes
Director
Characterization and
Assessment Division
cc: Kenneth J. Davis
Missouri Department of Natural Resources
Lynn Harrington, Chief
Permits Branch
Region VII
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

November 25, 1992
David Bozaan
Groundwater Technology
223 Wilmington West Chester Pike
Chadds Ford, PA 19317
Dear Mr. Bozaan:
Thank you for your October 23, 1991 letter to David Bussard concerning recovered
petroleum products. I apologize for the long delay in answering your questions. I
understand that you have since contacted and received responses from most of the states
in which you conduct business. As a matter of policy, we always suggest that members
of the regulated community do just that, since states can promulgate stricter standards.
1.

The "Free Product" Issue.

In your letter, you referred to a preamble statement from the Toxicity Characteristic final
rule (published on March 29, 1990, at 55 Federal Register 11836) that defines wastes as
hazardous under the Resource Conservation and Recovery Act (RCRA) Subtitle C
regulations. The statement in question refers to cleanups of contaminated soil and
groundwater from petroeum product storage tanks regulated under RCRA's Subtitle I
program for underground storage tanks (USTs). It reads:
"Moreover, the UST cleanup activities involving the most contaminated media and
debris are also likely to involve free product recovery. Free product recovery would
not be subject to Subtitle C requirements because the material being recovered is not
a waste."
This statement was intended to describe the status of recovered "free product," or
products that had been stored, spilled, and were subsequently recovered for use or reuse
in their normal manner. If the product was going to be discarded instead of used in its
normal manner, it would be a waste (and, potentially, a hazardous waste). In order to
qualify for an exemption, the generator has the burden of proving that a material is not a
solid waste, or is conditionally excluded from regulation (40 CFR 261.2); a generalized
assertion that a material is being recycled does not necessarily satisfy this burden. The
Agency discussed this issue in more detail with respect to commercial chemical products
in the preamble to the Land Disposal Restrictions Third Third Final Rule (55 FR 22671,
June 1, 1990). In that preamble (see attached), the Agency described some of the
considerations that may be appropriate in characterizing the legitimacy of a claim that a
spilled material is not a solid waste based on its being recycled. You should continue to
deal with the implementing agencies for detailed guidance on what will satisfy this

burden. Generally, you will likely be asked to show that the material is suitable for, and
actually is used as fuel, or to make a fuel.
2.

Commercial Chemical Products.

Under the Subtitle C regulations defining materials as "solid wastes" potentially subject
to the hazardous waste requirements, commercial chemical products that are reclaimed
are not wastes (see 40 CFR 261.2(c)(3)). Although the regulation specifically says
"commercial chemical products listed in 40 CFR 261.33," we meant also to include
commercial chemical products that are not specifically listed in 40 CFR 261.33 as well
(for example, a commercial chemical product that exhibits the ignitability characteristic
identified at 40 CFR 261.21 ). We clarified this principle in a technical correction notice
published on April 11, 1985 (55 Federal Register 14219, copy enclosed).
In addition, the regulations at 40 CFR 261.2( c)(2) state that, when used as fuels,
commercial chemical products listed in 40 CFR 261.33 are not solid wastes if they are
themselves fuels. The same logic applies to commercial chemical products that are not
specifically listed, but that exhibit a hazardous characteristic. Although the April 11,
1985 technical correction notice could be read to imply that commercial chemical
products burned for energy recovery are wastes, please be assured that a commercial
chemical product normally used as a fuel (such as gasoline) is considered to be used in a
manner consistent with its normal product use if it is burned for energy recovery or used
to produce a fuel. Thus, it would not be a waste [see 40 CFR 261.2(c) (2) (ii)].
3.

Specific Questions.

Q)
Is recovered free product regulated as a Subtitle C waste if the waste disposal
facility which receives the material puts it into a fuels blending program? (If yes, then
gasoline, we presume, would be classified as a D001 ignitable hazardous waste).
A)
Recovered free product that is normally used as a fuel is not regulated as a RCRA
Subtitle C waste if it is used as an ingredient to make a fuel (e.g., by blending into fuel).
Gasoline is not regulated as a RCRA Subtitle C hazardous waste when it is put into a fuel
blending program. In contrast, a commercial chemical product that is not normally used
as a fuel, e.g., a pesticide, would be a RCRA Subtitle C waste if put into a fuel blending
program.

Q)
Would free product recovered from a UST corrective action (Part 280, Subpart F)
be excluded from being regulated as a DO 18 to D043 toxicity characteristic hazardous
waste?
A)
Commercial chemical products normally used as fuels, that are free product
recovered from a UST corrective action under 40 CFR Part 280, Subpart F, and that are
put into a fuel blending program, are not regulated as wastes and thus would be excluded
from regulation as a D018 to D043 waste (as well as any other EPA hazardous waste
number). If the same commercial chemical product is sent for disposal, however (e.g., in

a landfill), it is a waste and thus may be a hazardous waste 1•
Commercial chemical products that are not normally used as fuels would be wastes if
they are to be burned for energy recovery. Thus, typically, recovered free products that
are not normally used as fuels would be regulated as hazardous wastes if they were sent
to be burned or used in fuel, and exhibited one of the hazardous waste characteristics (or
were specifically listed).
Q)
Is recovered free product excluded from Subtitle C regulation if it is reused as
gasoline by either: 1) being refined by a refinery for resale, or 2) being added to a large
bulk storage tank for resale without processing?

A)
Gasoline that is recovered and used as a fuel, either by sending to a refinery for
re-refining, or combining with other gasoline directly for resale, with no processing (or
with some processing, for that matter), is not a waste and thus is excluded from RCRA
Subtitle C regulation.
I hope this letter responds to your questions. If you have further questions, please contact
Julie Lyddon of my staff at (202) 260-8551. I would, however, encourage you to
continue checking with the implementing agency (RCRA-authorized state or EPA
regional office) whenever you have questions about specific sites or circumstances.

Sincerely,

Jeffery D. Denit
Deputy Director,
Office of Solid Waste

FaxBack # 11713

1

Note that petroleum-contaminated media and debris identified as DO 18 through D043 wastes are excluded
from regulation as a hazardous waste under 40 CFR 261.4 (b) ( 10).
2

See footnote 1.

9441.1994(18)
United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response
Mr. Dale L. Gable
Environmental Inspector
Office of Waste Management
Department of Commerce, Labor & Environmental Resources
Division of Environment Protection
1356 Hanford Street
Charleston, West Virginia 25301-1401
Dear Mr. Gable:
Thank you for your letter of April 20, 1994, requesting
clarification of how the Resource Conservation and Recovery Act
(RCRA) regulations apply to off-specification fuels that are being
burned for energy recovery.
Your letter cites a July 31, 1989 letter from EPA which states
that the exclusion from RCRA for commercial chemical products that
are used for their originally intended purpose (40 CFR
261.2(c)(2)(ii)), applies not only to commercial chemical products
that are specifically listed in §261.33 but also to commercial
chemical products that exhibit a hazardous characteristic. You ask
whether this document reflects current EPA policy. The answer is
yes. The interpretation of the §261.2(c)(2)(ii) exclusion provided
in the letter you cite is merely a reiteration of the Agency's
position as initially clarified in the preamble to the April 11,
1986 technical correction notice to the January 4, 1985 Definition
of Solid Waste final rule. In the preamble to the technical
correction notice, EPA clarified that "Although we do not directly
address non-listed commercial chemical products in the rules, their
status would be the same as those that are listed in §261.33 -That is, they are not considered solid wastes when recycled except
when they are recycled in ways that differ from their normal manner
of use." (50 FR at 14219)
You also ask whether, under this interpretation of the
§261.2(c)(2)(ii) exclusion, off-specification fuels, including
gasoline, jet fuel, kerosene, diesel, etc., that exhibit a
hazardous characteristic and are burned for energy recovery would
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considered as commercial chemical products. Again, the answer is
yes. Again, the answer is yes. First, as discussed above, these
materials would be considered non-listed commercial chemical
products. Second, commercial chemical products are not solid
wastes when used as fuels (i.e., burned for energy recovery) if
that is their intended purpose. Thus, for example, offspecification jet fuel is not a solid waste if used as a fuel.
Finally, you express concern about the effect that this policy
may have on the clean-up of spills of gasoline and other fuels.
According to your letter, under West Virginia State requirements,
clean-up standards for commercial chemical product spills are more
stringent than those for characteristic hazardous wastes. EPA does
not make a similar distinction in its approach to spill
remediation. EP A's overall approach to the clean-up of
environmental contamination is set forth in the July 27, 1990
Proposed Rule on Corrective Action for Solid Waste Management Units
at Hazardous Waste Management Facilities. In essence, EPA believes
that different clean-up levels will be appropriate in different
situations and are best established on a site-specific basis. In
response to your concern, then, spills of commercial chemical
product fuels may have to be cleaned-up to lower levels than do
spills of characteristic hazardous waste as a result of State
requirements, but not as a matter of Federal policy.
I hope this letter addresses your concerns. If you have
additional questions pertaining to the definition of solid waste,
please call Becky Daiss at (202) 260-8718 or Mitch Kidwell at (202)
260-8551. Questions regarding EPA's approach to
corrective action under RCRA should be directed to Dave Fagan
at (703) 308-8620.
Sincerely,
David Bussard
Director
Characterization and Assessment Division
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Attachment
DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES
DIVISION OF ENVIRONMENTAL PROTECTION
1356 Hansford Street
Charleston, WV 25301-1401
April 20, 1994
Sylvia K. Lowrance, Director
Office of Solid Waste 05300
U.S. Environmental Protection Agency
Waterside Mall
401 M Street, S.W.
Washington, D.C. 20460
Dear Ms. Lowrance:
This letter is to request a clarification of an earlier United
States Environmental Protection Agency (EPA) policy document from
Mr. Devereaux Barnes, Director of the U.S. EPA Characterization and
Assessment Division in Washington, D.C. concerning
off-specification jet fuel. See the document as an attachment to
this letter.
For the sake of discussion, I am assuming that Mr. Barnes intended
his decision to include any off-specification fuels including
gasoline, jet fuel, kerosene, diesel, etc. that may exhibit a
characteristic of hazardous waste and are destined to be burned for
energy recovery.
The principle argument that Mr. Barnes uses as a basis for his
decision is that fuels are commercial chemical products and are,
therefore, not solid wastes when burned for energy recovery, as
excluded under 40 CFR 261.2(c)(2) (ii), which states specifically:
"commercial chemical products listed in 40 CFR 261.33 are not solid
wastes if they are themselves fuels". Mr. Barnes states that
"Although the regulatory language found at 261.2(c)(2)(ii), which
states that in such cases a commercial chemical product is not a
solid waste if it itself is a fuel, only addresses commercial
chemical products listed in Section 261.33, it is implicit in the
rules that the same reasoning applies to commercial chemical
products that are not listed". He goes on to cite an April 11, 1986
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Federal Register notice
(50 FR at 14219) as a clarifying discussion of this matter.
It would appear, as set forth in 40 CFR, Part 261, that in order to
meet the exclusion of 261.2(c)(2)(ii), the materials must first be
listed in 261.33. The phrase commercial chemical prnduct or
manufacturing chemical intermediate having the generic name listed
in ... " refers to a chemical substance which is manufactured or
formulated for commercial or manufacturing use which consists of
the commercially pure grade of the chemical, any technical grades
of the chemical that are produced or marketed, and all formulations
in which the chemical is the sole active ingredient. The
commercial chemical products, manufacturing chemical
intermediates and off-specification commercial chemical referred
to in 261.33 are listed specifically as U or P wastes under that
Part.
Let us use gasoline or off-specification gasoline as the example
for this discussion, since the State of West Virginia has been
experiencing significant difficulties in regulating the proper use
and management of gasoline wastes. Gasoline is a mixture of
volatile hydrocarbons suitable for use in a spark ignited internal
combustion engine and having an octane rating of at least 60. The
major components of gasoline are branched-chain paraffins,
cycloparaffins and aromatics. Since gasoline is not listed
specifically as a commercial chemical product or a manufacturing
chemical intermediate under 261.33, it does not appear to be
subject to the regulatory exclusion of 261.2(c)(2)(ii). Gasoline
does contain various concentrations of chemicals which are listed
in 261.33, specifically benzene, toluene and xylene. However,
these chemicals are not in commercially pure grades or technical
grades and none of these chemicals are the sole active ingredients
of gasoline.
Off specification gasoline, contaminated gasoline and gasoline
contaminated water destined to be burned for energy recovery are
all currently being handled as exempted materials by industry in
West Virginia, due to the existence of the aforementioned EPA
guidance document. Mishandling of these materials is an ever
increasing problem due to the lack of regulatory authority under
the exclusion. The storage, transportation, record keeping and
other requirements of RCRA normally prevent such problems from
occurring.
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Would not the exclusion for commercial chemical products listed in
261.33 apply only to the actual listed materials that are used as
fuels? Chemicals such as methanol, toluene, xylene, hydrazine,
methyl hydrazine and 1,1 dimethylhydrazine are specific examples
of chemical substances which are frequently used as fuels. These
commercially pure or technical grade chemicals would appear to meet
the exclusion if they are to be burned for energy recovery and have
not been "used or spent".
Is there any case law which would support the Devereaux Barnes
document? Does this document reflect current U.S. EPA policy?
Since cleanup standards for commercial chemical products are
generally more stringent than the cleanup standards for
characteristic hazardous wastes, would spills of gasoline or other
fuels which meet the Barnes document definition of a commercial
chemical product have to be cleaned up to those more stringent
background conditions? The designation of any compounds which are
fuels as commercial chemical products presents the State with many
problems for the current and the future use and disposal of those
materials."
Please feel free to contact at the West Virginia Division of
Environmental Protection field office in Parkersburg, West Virginia
at (304) 420-4635 if you require any further information.
Sincerely,
Dale L. Gable
Environmental Inspector
Compliance Monitoring and Enforcement
Office of Waste Management
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9441.1986(95)
BURNING CHARACTERISTIC OFF-SPECIFICATION PETROLEUM
PRODUCTS FOR ENERGY RECOVERY
DEC 231986
Mr. Francis L. Carden
Technical Consultant
Enviropact of Tampa Bay
Environmental Consulting and Analysis
1118143 Street North
Clearwater, Florida 33520
Dear Mr. Carden:
This is in response to your November 6, 1986, letter
requesting confirmation that waste petroleum products with a
flash point below 100 F that are burned for energy recovery are
not solid (or hazardous) wastes.
As Mike Petruska has indicated to you, off-specification
or contaminated commercial chemical products that are burned for
energy recovery are not solid wastes (and, thus, not hazardous
wastes) if they are themselves fuel. For commercial chemical
products listed in §261.33, the rules state explicitly that
they are not wastes if they are themselves fuels and if the
off-specification or contaminated product is burned for energy
recovery. See 40 CFR 261.2(c)(2)(ii). The same principle
applies to off-specification commercial products that exhibit
one of the hazardous wastes characteristics (see the April 11,
1985, Federal Register, p. 14219, col. 1).
You mention that your client will mix the waste petroleum
products with used oil prior to marketing to incinerators for
use as a fuel. You should be aware that under RCRA regulations,
materials are burned for energy recovery in either boilers or
industrial furnaces. See 40 CFR 260.10 for definitions. Materials
burned in incinerators are considered to be burned for destruction
rather than energy recovery (see the January 4, 1985, Federal
Register, p. 627, col. 3). Incinerators are defined in §260.10
as any enclosed device using controlled flame combustion that
neither meets the definition of a boiler nor is designated as an
industrial furnace. Thus, if your fuel mix is burned in an
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incinerator, it would not be burned for energy recovery and would
be subject to regulation as a hazardous waste assuming the fuel
still has a flash point lower than 140 F (the characteristic of
an ignitable hazardous waste). The hazardous waste transportation and storage standards would apply.
If, however, by mixing the waste petroleum products with used
oil, the mixture no longer exhibits a characteristic of hazardous
waste (e.g., the flash point is higher than 140 F), the fuel mix
would no longer be subject to regulation as hazardous waste.
Nonetheless, the waste petroleum products would be regulated as
hazardous waste prior to such treatment to make them nonhazardous.
Finally, if, in fact, your client markets the fuel mix to
boilers or industrial furnaces for energy recovery and if the
fuel mix has a flash point below 100 F, the fuel would be regulated
as off-specification used oil fuel under the November 29, 1985,
rule. In this situation, you would be subject to regulation as
a marketer of off-specification used oil fuel and would have to
comply with the notification and recordkeeping requirements of
that rule. further, the off-specification used oil fuel could
not be burned in nonindustrial boilers (e.g., residential,
commercial, or institutional boilers).
I hope this addresses your concerns. If you have other
questions, please contact Bob Holloway at (202) 382-7917.
Sincerely,
Original Document signed
Marcia E. Williams
Director
Office of Solid Waste
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