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Mr. James P. Bearzi, Chief
Hazardous Waste Bureau
New Mexico Environment Department
Harold Runnels Building
1190 St. Francis Drive
Santa Fe, New Mexico 87502

RE:

Notice of Violation
EPA ID No. NM4213720101-01
HWB-FB-00-04

Dear Mr. Bearzi:
This is in response to your letter dated May 1, 2003, which was received on May
2, 2003, issuing a Notice of Violation ("NOV'') for alleged non-compliance with Section
V.R. of the referenced permit ("Permit").
Specifically, you allege that Fort Bliss was obligated to submit Corrective
Measures Studies ("CMS") for three Solid Waste Management Units ("SWMUs"):
SWMU 19 (McGregor Range Camp Oxidation Pond), SWMU 27B (Dona Ana Range
Camp Oxidation Pond), and SWMU 76 (Meyer Small Arms Range Oxidation Pond), in
accordance with Section V.R. of the Permit. The permit provision in question states:
If the Administrative Authority has reason to believe that a SWMU has
released concentrations of hazardous constituents, or ifthe Administrative
Authority determines that contaminants present a threat to human health or
the environment given site-specific exposure conditions, the Administrative
Authority may require a CMS and shall notify the Permittee in writing. The
notification may also specify remedial alternatives to be evaluated by the
Permittee during the CMS.

This permit provision does not give NMED unfettered discretion to require Fort Bliss to
submit Corrective Measures Studies for SWMU s covered by the Permit.

The unambiguous language of the provision makes it clear that NMED may
require a CMS only if one or both of two expressly stated conditions is met: (1) NMED
has reason to believe that a SWMU has released concentrations of hazardous
constituents; or (2) contaminants present a threat to human health or the environment
given site-specific exposure conditions.
As discussed in greater detail below, the data and information submitted with this
response, and previously provided to NMED, conclusively demonstrate that neither of the
two conditions has been met. There has been no release of concentrations of hazardous
constituents from any of the three SWMUs and no contaminants present a threat to
human health or the environment given site-specific exposure conditions. All of the data
and information for the Dona Ana Range Camp Oxidation Pond and the Meyer Small
Arms Range Oxidation Pond, was previously provided to NMED in connection with the
No Further Action ("NFA") Petition Fort Bliss submitted September 14, 2000, requesting
NFA status for six sites listed as SWMUs on the installation's RCRA permit (the six sites
included SWMUs 27B and 76). Similar data and information on the McGregor Range
Camp Oxidation Pond was provided to NMED in two separate submittals; a RCRA
Facility Investigation For Five Solid Waste Managements Units July 1997 (which
includes SWMU 19) and Subsurface Investigation of the New Mexico Oxidation
Lagoons, July 1998 (including SWMU 19).
For inclusion in the record for the administrative proceedings relating to the
alleged violations addressed in your letter of May 1, 2003, Fort Bliss submits the
documents listed in the Schedule of Exhibits attached hereto.
Dona Ana Range Camp Oxidati.on Pond

Site investigations and ecological risk assessments have been performed to
evaluate the conditions at the Dona Ana Range Camp Oxidation Pond. A summary of the
results of the investigations and assessments is included as Exhibit A. The full report of
the results is included as Exhibit B. The results of investigations performed to date
indicate the following:
Release of Hazardous Constituents

Most constituents analyzed for at the Dona Ana Oxidation Pond (SWMU- 27B) were not
detected in sediment, soil, groundwater, pond water, or wastewater influent. The
constituents that were detected on the basis of a single sampling event do not necessarily
constitute evidence of a release. The concentrations of the metals detected in sediment,
soil, pond water, and wastewater influent are believed to be within the naturally occurring
background range for these metals at the site. The one SVOC detected at SWMU-27B
(bis [2-ethylhexyl] phthalate) is a laboratory contaminant. It cannot be considered a
release. Of the three volatile organic compounds that were detected in sediment, soil,
and/or groundwater, two are laboratory contaminants. These cannot be considered
evidence of a release. The remaining VOC, trichloroethene, was detected at deminimus
concentrations slightly above the laboratory reporting limits in only two of 39 samples.

The one-time detection of pesticides does not necessarily constitute a release to the
environment because they could easily be the result of their intended use. The one-time
detection ofTPH cannot be considered evidence of a release because a review of the data
indicated none of the RCRA VOC compounds that could be constituents in TPH were
detected and the one SVOC that was detected was a laboratory contaminant.
Human Health

With the exception of cadmium in pond water, the small number of constituents that were
detected in sediment, soil, pond water, and wastewater at this non-residential site do not
represent a threat to human health, based on a comparison of detected concentrations with
published screening levels (soil) or quality standards (water). Cadmium in pond water
does not represent a threat to human health because the water in the pond is not a source
of drinking water. In addition this pond is fenced and clearly marked as "Off Limits" and
a sewage lagoon, thereby restricting human contact with the soil and wastewater at the
site.
Groundwater

The Tetra Tech subsurface investigation (extracted in Exhibit Band complete in E,xhibit
F) indicated that the first groundwater at the Dona Ana Oxidation Pond (SWMU-27B) is
3 29 feet below ground surface. Oxidation pond operations to date have not generated
perched groundwater at any depth below this site. None of the constituents detected at
the site have affected regional groundwater at the Dona Ana Oxidation Pond.
Ecological Receptors

Ecological receptors are not a concern because the hazard quotients calculated in the
Screening-Level Ecological Risk Assessment ("SLERA") were less than one.
Meyer Small Arms Range Oxidation Pond

Site investigations and ecological risk assessments have been performed to
evaluate the conditions at the Meyer Small Arms Range Oxidation Pond. A summary of
the results of the investigations and assessments is included as Exhibit C. The full report
of the results is included as Exhibit B. The results of investigations performed to date
indicate the following:
Release ofHazardous Constituents

Most constituents analyzed for at the Meyer Oxidation Pond (SWMU-76) were not
detected in sediment, soil, groundwater or wastewater. The constituents that were
detected on the basis of a single sampling event do not necessarily constitute evidence of
a release. The concentrations of the metals detected in sediment, soil, and groundwater
are believed to be within the naturally occurring range for these metals. Of the five
volatile organic compounds that were detected in sediment, soil, and/or groundwater,

three are laboratory contaminants. They cannot be considered evidence of a release. The
remaining two, toluene and total xylenes were detected at de minimis concentrations
slightly above the laboratory reporting limits in one of 38 samples. These compounds, if
they were actually present, could have been easily and rapidly degraded biologically in
the natural environment and may be undetectable at present. The detection of TPH
cannot be considered evidence of a release because the method utilized is well known to
result in false positives and because review the data indicated none of the RCRA SVOC
compounds that could constitute TPH were detected and the one VOC detected was a
laboratory contaminant. The detection of one pesticide does not necessarily constitute a
release to the environment because it could easily be the result of its intended use.
Human Health
The small number of constituents that were detected in sediment, soil and groundwater at
this non-residential site do not represent a threat to human health, based on a comparison
of detected concentrations with published screening levels (soil) or quality standards
(water). In addition this pond is fenced and clearly marked as "Off Limits" and a sewage
lagoon, thereby restricting human contact with the soil and wastewater at the site.
Groundwater
Groundwater at the Meyer Oxidation Pond (SWMU-76) is approximately 385 feet below
the ground surface and soil boring have shown the presence of numerous fat clay
aquitards between the regional aquifer and the pond. In 1998 there was a small perched
groundwater area 30 - 35 feet below the pond (about the dimensions of the pond) which
is the result of the intermittent operations of the pond. Weston's investigation (extracted
in Exhibit B and complete in Exhibit F) of this perched groundwater indicated small
concentrations of TPH in only three of the samples collected. However a review of the
data indicated none of the RCRA VOC compounds that could be constituents in TPH
were detected and the one SVOC that was detected was a laboratory contaminant. In
addition, all of the subsurface investigation at the other range camps including McGregor
Range Camp 1. 5 miles to the north, showed that hydrogeology in this whole region
inhibits vertical migration from the vadose zone to the regional aquifer. It is improbable
that the perched groundwater from Meyer Range Oxidation Pond will migrate to the
regional aquifer.
Ecological Receptors
Ecological receptors are not a concern because the hazard quotients calculated in the
SLERA were less than one.
McGregor Range Camp Oxidation Pond
Site investigations and ecological risk assessments have been performed to
evaluate the conditions at the McGregor Range Camp Oxidation Pond. A summary of
the results of the investigations and assessments is included as Exhibit D. The full report

of the results is included as Exhibits E, F, & G. Based on the investigations results
available to date, the following has been concluded:
Release of Hazardous Constituents
It has been concluded that the conditions in the McGregor Range Camp Oxidation Pond
(SWMU 19) have not contributed a significant release of hazardous constituents to the
groundwater. While several VOCs, SVOCs, and metals constituents were found in the
pond wastewater and sediment, these chemicals were not reported in the groundwater
samples collected during the 1996 RFI. See Exhibit E. One exception is lead, which was
reported a concentration of 0. 026 mg/L slightly above the MCL goal of 0. 015 mg/L for
drinking water supplies. However, the concentration of lead in the pond is not
substantially elevated. Therefore, based on professional judgment, the presence of lead
in the shallow water~bearing zone is more likely related to the underlying soils or
sampling methods than it is attributable to a release from the pond.

Human Health
While several VOCs, SVOCs and metals constituents were found in the pond wastewater
and sediment, these constituents are well within the New Mexico standards for oxidation
ponds and are not unexpected. The McGregor Oxidation Pond is fenced and clearly
marked, warning that it is a sewage lagoon and "Off Limits" to all personnel. Therefore
the pond does not present a threat to human health.
Groundwater
Groundwater at the McGregor Oxidation Pond (SWMU 19) is located 385 feet below the
ground surface and soil boring logs indicate the presence of numerous intervening layers
of fat clay aquitards between the top of the regional aquifer and the ground surface.
There is a perched groundwater area 50 - 60 feet below the pond about the size and shape
of the pond, which has occurred due to the presence of the pond above. Weston's
analysis of this perched groundwater did not provide any clear evidence of a release.
Low level ofTPH was detected but no VOCS or SVOCS. Lead slightly above the EPA
MCL was detected but is believed to be representative of the underlying soils or sampling
techniques, and not indicative of contamination, as lead was not found in the pond water
and only minor levels below the MCL in the pond sediment. Nitrate at low levels was
found but is not unexpected. The regional aquifer in this region has a TDS of over 8,500
and is not used as a drinking source.

Ecological Receptors
It has been concluded that the ecological receptors contact with and ingestion of pond
sediment and water represents the most significant exposure scenario for the pond.
Based on the Vega (2000) risk assessment (Exhibit G) results, the low concentrations or
organic compounds in the pond water and sediment do not pose a significant risk to these
exposures. It was concluded, on a screening level basis, that several metals in the
sediment may be present at concentrations that could result in adverse effects to
ecological receptors. A more detailed ecological risk assessment is currently underway
to evaluate these conditions further, and the results of that assessment are not yet
available. Considering the similarity of concentrations found in the sediment samples
collected in 2003, the conclusions of the current risk assessment may be similar to those
of the previous Vega (2000) study.
Additional Ecological Issue

An additional consideration pertaining to the McGregor Range Camp Oxidation Pond is
its value as wetland habitat. The pond is a notable wetland habitat surrounded by
Chihuahuan desert shrubland. The nine-acre pond provides cattail and open water
habitats for species uncommon in desert locations. Observers have noted 23 different
species at the pond. It is expected that at least 83 species would regularly utilize the area,
including during migratory periods. This provides for greater diversity in the area. The
pond serves as a recreation area for dove hunters in the fall, and for bird watchers
throughout the year. With consistent effort, the species list would be at least 150 animals.
See Exhibit H Replacing the pond liner system would result in the destruction of this
resource and potential violation of the Migratory Bird Treaty Act.
Prior Administrative Proceedings.

During the course of the administrative proceedings relating to the NF A Petition,
it became clear that your agency's purported concerns with the Dofia Ana Range Camp
and Meyer Small Arms Range Oxidation Ponds had nothing to do with applicable RCRA
criteria. The information and data submitted in support of the request for permit
modification clearly established that the wastewater treatment oxidation ponds and the
other four sites included in the NF A Petition each met all of the applicable RCRA
regulatory criteria for closure, and present no potential hazard to the environment or
public health and safety. This was confirmed by your agency's conclusion that "all six
sites qualify for a NF A determination." See Exhibit/. Accordingly, there existed no
deficiencies, which we asserted in our response on January 25, 2002. Nevertheless, your
office continued to not only deny our petition but sent us a Notice of Deficiency (Exhibit
J), February 20, 2002. Fort Bliss again responded to this NOD letter (Exhibit K) on
March 15, 2002. When nothing was heard from your office by September 2002, we
wrote (Exhibit L) requesting a decision in accordance with your own regulatory time
schedule for similar matters. Again there was no response until your letter dated March
10, 2003 (Exhibit M), in which you denied the permit modification requested by Fort
Bliss in the NF A Petition because Fort Bliss had purportedly failed to comply with the
New Mexico Ground Water Protection Regulations with respect to the Dofia Ana Range

Camp and Meyer Small Arms Range Oxidation Ponds, and required Corrective Measures
Studies for those ponds and the McGregor Range Camp Oxidation Pond, as well. See
Exhibit M The correspondence between NMED and Fort Bliss, since the denial, is
included as Exhibits N, 0, & P.
In the attached correspondence, and in numerous other communications with
NMED representatives over the course of several years, Fort Bliss has established that the
data and analyses conducted at the oxidation ponds verify that the New Mexico Ground
Water Protection regulations are not applicable to the Dofia Ana and Meyer ponds, based
on the conditions existing at the ponds, and that Congress has not waived sovereign
immunity from state groundwater protection regulations. There is no new information or
analysis, which would indicate otherwise.

Requiring Co"ective Measures Studies Is Not Appropriate.
The purpose of a Corrective Measures Study is to evaluate remedial alternatives.
Where there has been no release of concentrations of hazardous constituents and no
contaminants present a threat to human health or the environment given site-specific
exposure conditions, there can be no requirement for a CMS. The RCRA permit
provision (Section V.R.) which allows NMED to require a CMS under certain specific
circumstances, and only under those circumstances, is not an instrument for compelling
compliance with otherwise inapplicable State regulatory provisions, such as the Ground
Water Protection Regulations. Accordingly, it is wholly inappropriate for NMED to
require Corrective Measures Studies of SWMUs 19, 27B, and 76.
Environmental regulatory compliance and stewardship of natural resources are of great
importance to the United States Army Air Defense Artillery Center & Fort Bliss. The United
States Army has a strong institutional policy to comply with all applicable environmental
requirements, and Fort Bliss has developed and implemented safeguards to prevent noncompliance and protect the environment and public health and safety. The Commanders of this
installation, and the management and staff of the Fort Bliss Directorate of Environment, have
demonstrated a commitment to environmental stewardship that has resulted in an exemplary
record of environmental regulatory compliance, including numerous Department of Defense,
Department of the Army, state and local awards.
For the reasons stated above, and based on the information submitted to you
regarding the three SWMUs in question and your agency's previous determination that
two of the SWMUs qualify for a NFA determination, issuance of the Notice of Violation
is arbitrary, capricious, an abuse of agency discretion, not supported by substantial
evidence in the record, and otherwise not in accordance with law. Accordingly, the
Notice of Violation should be withdrawn in writing, and should not be recorded as part of
the compliance history for Fort Bliss. Moreover, we continue to believe your agency
should grant this installation's request for NF A status for all six sites in our NF A Petition
of September 20, 2000, including NMED requested Supplemental Information.

Thank you for your time and consideration. Should you have any questions or
need further clarification please do not hesitate to contact me at 915-568-3782.

Sill~
Keith Landreth
Director
Directorate of Environment

Attachments:
cc:

Schedule of Exhibits delivered w/ this correspondence

COLT. Trumps, US Army Garrison, Fort Bliss, w/o attachments
T.A. Ladd, WSMR, w/o attachments
Laurie King, EPA Region 6, w/o attachments
M. Leavitt, NMED-GWQB, w/o attachments
J. Kieling, NMED-HWB, w/o attachments
M. Hanning, NMED-GWQB, w/o attachments
D. Cobrain, NMED-HWB, w/o attachments
G. vonGonton, NMED-HWB, w/o attachments
J. Mullen, NMED-OGC, w/o attachments
M. Hall, USAADACFB-SJA, w/o attachments
E. Cushing, US Army Garrison, DOE MM, w/o attachments
D. Dodge, US Army Garrison, DOE, w/o attachments

Dr. Mario Fiori, Assistant Secretary of the Army for Installations and Environment, 110 Army
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Mr. James Connaughton, Chairman, Council on Environmental Quality 722 Jackson Place, N.W.
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EXHIBIT A
Summary of Investigations and Results; Dona Ana Range Camp Oxidation Pond,
Fort Bliss, New Mexico (SWMU # 27B)

SUMMARY OF INVESTIGATION AND RESULTS
DONA ANA RANGE CAMP OXIDATION POND
FORT BLISS, NEW MEXICO
SWMU#27B

SITE DESCRIPTION

The Dona Ana Oxidation Pond, located 0,5 miles southwest of Dona Ana Range Camp,
is used for the collection and evaporation of sanitary wastewater from the camp. The
unlined unit is a two-celled lagoon constructed in 1965 and covers a surface area of 4.17
acres. The Dona Ana Range Camp is located in the southern part of the Tularosa Basin,
west of the McGregor Range Camp at the eastern foothills of the Organ Mountains. The
Dona Ana Range Camp consists of logistical support and staging structures, housing, and
maintenance facilities. However it is much smaller than the McGregor Camp.
The pond normally has little daily use, as the permanent party located year round at the Dona Ana
Range Camp is Jess than 20 personnel. All water that enters the pond comes from the sanitary
sewer system at the camp. The Dona Ana range camp has one operating domestic water

well (approximately 1-mile up gradient from the pond), which is monitored by the Army
and the USGS and has had no indications of contamination.
PREVIOUS INVESTIGATIONS
1. RCRA Facility Investigation (RFI), Roy F. Weston, Inc., June 1997.
2. Subsurface Investigation, Tetra Tech, Inc., July 1998.
3.

Wastewater Feasibility Study, U.S. Army Center for Health Promotion and
Preventive Medicine (USACHPPM), August 1998.

4.

Groundwater Sampling, Malcolm Pirnie, Inc., December 1998.

5.

Screening-Level Ecological Risk Assessment, VEGA Environmental, May 2000.

6.

Screening-Level Ecological Risk Assessment Addendum, Malcolm Pirnie, Inc.,
August 2000.

RESULTS
Soil and Sediment Sample Results
1.

No PCBS were detected in sediment or soil samples. (Reference 11-1 above).

2.

Bis (2-ethylhexyl) phthalate (an SVOC) was detected in one sediment sample at
2.4 mg/kg. Because bis (2-ethylhexyl) phthalate is considered a common laboratory
contaminant, the 1Ox rule is applicable. Applying the 1Ox rule, the concentration of bis
(2-ethylhexyl) phthalate in the field sample must be less than 7.6 mg/kg (10 x 0.76
mg/kg - the reporting limit) to meet the laboratory contaminant criteria. Bis (2ethylhexyl) phthalate qualified as a laboratory contaminant in this sample. (Reference Ill above.)

3. The highest detections of arsenic (6.9 mg/kg), barium (368 mg/kg), cadmium (5.6
mg/kg) chromium (22.7 mg/kg), lead (71.6 mg/kg), and selenium (1.3 mg/kg) in
sediment or soil did not exceed NMED Industrial/Occupational RBSLs, which are, in
mg/kg, 17 (arsenic); 15,000 (barium); 190 (cadmium); 660 (chromium); 1,100 (lead);
and 1,200 (selenium). (Reference 11-1 above).

4.

The only detection of acetone (0.012 mg/kg) in sediment or soil did not exceed USEPA
Region 6 Industrial HHSLs, which is 5,800 mg/kg. 2-butanone was detected at 0.120
mg/kg; a screening criteria value has not been established for this compound. Acetone
and 2-butanone are common laboratory contaminants. The vapor pressure these highly
volatile solvents is 400 mm Hg at 39.5 degrees Celsius and 71 mm Hg at 20 degrees
Celsius, respectively. (Reference 11.1 above).

5.

Trichloroethene was detected was detected in two of 2 7 samples. The highest detection
(0.008 mg/kg) did not exceed USEPA Region 6 Industrial HHSLs, which is 2. 7 mg/kg.
(Reference 11-1 above).

6.

The highest detections of pesticides 4,4'-DDD (0.440E mg/kg), 4,4'-DDE (0.140
mg/kg), 4,4' -DDT (0.025 mg/kg), alpha chlordane (0.530E mg/kg), and gammachlordane (0.580 mg/kg) did not exceed NMED Industrial/Occupational RBSLs, which
are, in mg/kg, 14, 10, 10, 8.6, and 8.6, respectively. (Reference 11-1 above).

Groundwater Sampling Results
1.

Weston drilled seven soil borings to depths ranging from 25 to 31 feet below grade.
Groundwater was not encountered in any of the soil borings. (Reference 11-1 above).

2.

Tetra Tech drilled a boring to the regional aquifer, described the soil cuttings, performed
geophysical logging of the borehole, and installed a monitoring well in the regional
aquifer. and installed a monitoring well in the regional aquifer. First water was detected
at 329 feet below grade, which Tetra Tech sampled. Arsenic, barium, and chromium
were detected at 0.118 mg/L, 1.94 mg/L, and 0.834 mg/L, respectively. Malcolm Pirnie
sampled the well after properly purging it. Arsenic, barium, and chromium were not
detected at detection limits of 0.05 mg/L, 0.01 mg/L, and 0.007 mg/L, respectively.
(References 11-1 and 11-2 above).

3. VOCs, pesticides, PCBs, and metals constituents (other than the arsenic, barium, and
chromium from the Tetra Tech event) were not detected in the groundwater samples.
(Reference 11-2 above).

Wastewater Sample Results
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1. No VOCs, Pesticides, and PCBs were detected m wastewater influent samples.
(Reference 11-2 above).

2.

One SVOC was detected in the wastewater influent: bis (2-ethylhexly) phthalate at
0.033 mg/L.
Bis (2-ethylhexyl) phthalate is considered a common laboratory
contaminant. Applying the 1Ox rule, the concentration of bis (2-ethylhexyl) phthalate in
the field sample must be less than 0.1 mg/L (10 x 0.01 mg/L) to meet the laboratory
contaminant criteria; therefore, bis (2-ethylhexyl) phthalate qualifies as a laboratory
contaminant in this sample. (Reference II-2 above).

3.

Metals were detected in wastewater as follows: arsenic 0.0056 mg/L; barium 0.069
mg/L, and lead 0.0053 mg/L. Wastewater is not ground water; nevertheless, the
detected metal concentrations are less than the New Mexico WQCC standards for
groundwater, which are 0.1 mg/L, 1.0 mg/I, and 0.05 mg/L, respectively. (Reference Ill and II-5 above).

Pond Water Sample Results
1. No VOCs, Pesticides, and PCBs were detected in lagoon water samples. (Reference II-2
above).
2.

One SVOC was detected in pond water: bis (2-ethylhexly) phthalate at 0.033 mg/L. Bis
(2-ethylhexyl) phthalate is considered a common laboratory contaminant. Applying the
1Ox rule, the concentration of bis (2-ethylhexyl) phthalate in the field sample must be
less than 0.1 mg/L (10 x 0.01 mg/L) to meet the laboratory contaminant criteria;
therefore, bis (2-ethylhexyl) phthalate qualified as a laboratory contaminant in this
sample. (Reference 11-2 above).

3. Total petroleum hydrocarbons were detected in lagoon water at 0.95 mg/L usmg,
USEPA Method 418.1. This method utilizes infrared analysis that measures all
hydrocarbons and cannot distinguish between hydrocarbons recently produced by
decaying plants and those derived from petroleum. This phenomenon is commonly
known to result in false positives. For this reason and others, the Hazardous Waste
Bureau (HWB) of the New Mexico Environment Department (NMED) developed the
Use of Total Petroleum Hydrocarbon (TPH) Test Results for Site Characterization
position paper. This paper states that TPH results represent a complex mixture of
compounds, some of which are RCRA regulated constituents and some compounds that
are not regulated under RCRA. The regulated community must first demonstrate that
the media of concern are not affected by SVOCs or VOCs as measured by SW846 8270
and SW846 8260, respectively. The regulated community is then required to compare
TPH results to Oil Conservation Division (OCD) cleanup guidelines. The OCD does not
provide a TPH standard for groundwater. OCD also requires the regulated community
to compare TPH concentrations in groundwater to New Mexico Water Quality Control
Commission (WQCC) standards. The New Mexico WQCC has not promulgated TPH
standards for groundwater. The VOC and SVOC analytical data were reviewed to
determine whether RCRA regulated constituents exceeded the regulatory standards. No
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VOCs were detected. The only SVOC detected (bis [2-ethylhexly] phthalate) was a
laboratory contaminant. (Reference II. I above).
4.

Metals were detected in lagoon water as follows: arsenic 0.270 mg/L; barium 0.320
mg/L, cadmium 0.031 mg/L, chromium 0.038 mg/L, lead 0.097 mg/L, mercury 0.00029
mg/L, and selenium 0.0028 mg/L. Lagoon water is not ground water; nevertheless, with
the exception of cadmium, the detected metal concentrations are less than the WQCC
standards for groundwater, which are as follows: arsenic - 0.1 mg/L; barium - 1.0 mg/I;
chromium - 0.05 mg/L; lead - 0.05 mg/L; mercury - 0.002 mg/L; and selenium - 0.05
mg/L. The WQCC standard for cadmium is 0.01 mg/L. (Reference 11-1and11-5 above).

Screening Level Ecological Risk Assessment
1. The Black-Tailed Jackrabbit, Zebra Finch, and Red-Tailed Hawk were used as endpoint
receptors to evaluate the risk associated with the ingestion of constituents detected in
surface soil and wastewater. The values were calculated using the mean concentration
of the constituent from the surficial soil and sediment samples. The calculated hazard
quotients are all below one (Reference 11-3 above).

CONCLUSIONS
The results of investigations performed to date at the Dona Ana Wastewater Lagoon indicate the
following:
NMED cited Section V. R of the Permit as the basis of authority for requiring the CMS. Section
V.R. l of Module IV of the Fort Bliss Permit with the State of New Mexico, reads as follows: "lj
the Administrative Authority has reason to believe that a SWMU has released concentrations of
hazardous constituents:
Most constituents analyzed for at the Dona Ana Wastewater Lagoon (SWMU- 27B) were not
detected in sediment, soil, groundwater, lagoon water, or wastewater influent. The constituents
that were detected on the basis of a single sampling event do not necessarily constitute evidence
of a release. The concentrations of the metals detected in sediment, soil, lagoon water, and
wastewater influent are believed to be within the naturally occurring range for these metals. The
one SVOC detected at SWMU-27B (bis [2-ethylhexyl] phthalate) is a laboratory contaminant. It
cannot be considered a release. Of the three VOCs that were detected in sediment, soil, and/or
groundwater, two are laboratory contaminants. These cannot be considered evidence of a release.
The remaining VOC, trichloroethene, was detected at deminimus concentrations slightly above
the laboratory reporting limits in only two of 39 samples. The one-time detection of pesticides
does not necessarily constitute a release to the environment because they could easily be the
result of their intended use. The one-time detection of TPH cannot be considered evidence of a
release because a review of the data indicated none of the RCRA VOC compounds that could be
constituents in TPH were detected and the one SVOC that was detected was a laboratory
contaminant.
or if the Administrative Authority determines that contaminants present a threat to human health
or the environment given site-specific exposure conditions, the Administrative Authority may
require a CMS:
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Human Health
With the exception of cadmium in pond water, the small number of constituents that were
detected in sediment, soil, lagoon water, and wastewater at this non-residential site do not
represent a threat to human health, based on a comparison of detected concentrations with
published screening levels (soil) or quality standards (water). Cadmium in pond water does not
represent a threat to human health because the water in the oxidation pond is not a source of
drinking water.
Groundwater
The Tetra Tech subsurface investigation indicated that first groundwater at the Dona Ana
Wastewater Lagoon (SWMU-27B) is 329 feet below ground surface. Oxidation pond operations
to date have not generated perched groundwater at any depth below this site. None of the
constituents detected at the site have affected regional groundwater at the Dona Ana Wastewater
Pond.

Ecological Receptors
Ecological receptors are not a concern because the hazard quotients calculated in the SLERA
were less than one.
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EXHIBIT B
Report of Investigations and Results; Dona Ana Range Camp Oxidation Pond, Fort
Bliss, New Mexico (SWMU # 27B) - U.S. Army Air Defense Artillery Center and
Fort Bliss, Texas, 20 September 2000, as amended October 2001 w/ requested
Supplemental Information, Petition for "No Further Action" for Six New Mexico
Sites

3 Separate Volumes

EXHIBITC
Summary of Investigations and Results; Meyer Small Army Target Range Camp
Oxidation Pond, Fort Bliss, New Mexico (SWMU # 76)

SUMMARY OF INVESTIGATION AND RESULTS
MEYER RANGE CAMP OXIDATION POND
FORT BLISS, NEW MEXICO
SWMU#76

SITE DESCRIPTION

The Meyer Range Camp Oxidation Pond is located 0.5 miles west of the Range Camp. and is
used for the collection and evaporation of sanitary wastewater from the camp. The
unlined unit is a two-celled lagoon constructed in 1969 and covers a surface area of 4.17
acres. The Meyer Range Camp is located in the southern part of the Tularosa Basin,
south of the McGregor Camp about 1.5 miles. The Meyer Range Camp consists of a few
logistical support and staging structures that support the many target ranges that are in the
area. There is no housing, or maintenance facilities at Meyer. As such it is the smallest
of the Fort Bliss Range Camps.
The pond normally has little daily use, as the permanent party located year round at the Meyer
Range Camp is normally 2 or three personnel. All water that enters the pond comes from the
sanitary sewer system at the camp. Like the other Camps, usage goes during periodic major
training exercises.
PREVIOUS INVESTIGATIONS

I.

RCRA Facility Investigation (RF/), Roy F. Weston, Inc., June 1997.

2. Subsurface Investigation, Tetra Tech, July 1998.
3.

Wastewater Feasibility Study, U.S. Army Center for Health Promotion and
Preventive Medicine (USACHPPM), August 1998.

4. Screening-Level Ecological Risk Assessment, VEGA Environmental, May 2000
5. Screening-Level Ecological Risk Assessment Addendum, Malcolm Pirnie, Inc.,
August 2000.
RESULTS
Soil Sampling Results

1. No SVOCs or PCBs were detected in sediment or soil samples.
2. The highest detections of arsenic (4.4 mg/kg), barium (512 mg/kg), chromium (30.3
mg/kg), lead (12.6 mg/kg), and selenium (2.8 mg/kg) in sediment or soil did not exceed
NMED Industrial/Occupational RBSLs, which are, in mg/kg, 17 (arsenic); 15,000
(barium); 660 (chromium); 1,100 (lead); and 1,200 (selenium). (Reference II.1 above).
3. The only detections of acetone (0.086 mg/kg), methylene chloride (0.009 mg/kg),
toluene (0.007 mg/kg), and total xylenes (0.006 mg/kg) in sediment or soil did not
exceed USEPA Region 6 Industrial HHSLs, which are 5,800, 19, 520, and 210 mg/kg
respectively. (Reference 11.1 above). Acetone and methylene chloride are common
laboratory contaminants.
4. The only detected pesticide (4,4'-DDE at 0.026 mg/kg) did not exceed its NMED
Industrial/Occupational RBSL of 10 mg/kg.

Groundwater Sampling Results
1.

Weston installed three monitoring wells (MW-7601, MW-7602, and MW-7604) in a
perched groundwater zone between 30 and 35 feet below ground surface. The perched
zone is likely the result of the wastewater lagoon. Weston also collected groundwater
samples from each well. TPH was detected with USEPA Method 418.1 in the three
perched groundwater samples collected, at concentrations ranging from 0.46 mg/L to
USEPA Method 418.1 utilizes infrared analysis that measures all
0.59 mg/L.
hydrocarbons and cannot distinguish between hydrocarbons recently produced by
decaying plants and those derived from petroleum. This phenomenon is commonly
known to result in false positives. For this reason and others, the Hazardous Waste
Bureau of NMED developed the Use of Total Petroleum Hydrocarbon (TPH) Test
Results for Site Characterization position paper. This paper states that TPH results
represent a complex mixture of compounds, some of which are RCRA regulated
constituents and some compounds that are not regulated under RCRA. The regulated
community must first demonstrate that the media of concern are not affected by SVOCs
or VOCs as measured by SW846 8270 and SW846 8260, respectively. The regulated
community is then required to compare TPH results to Oil Conservation Division (OCD)
cleanup guidelines. The OCD does not provide a TPH standard for groundwater. The
OCD also requires the regulated community to compare TPH concentrations in
groundwater to New Mexico Water Quality Control Commission (WQCC) standards.
The WQCC has not promulgated TPH standards for groundwater. The VOC and SVOC
analytical data were reviewed to determine whether RCRA regulated constituents
exceeded the regulatory standards. No SVOCs were detected. The one VOC detected
(chloroform) was laboratory contaminant. (Reference II. I above).

2.

One VOC, chloroform, was detected at a concentration of 0.006 mg/L in a sample
collected from MW7603. The NMED WQCC for chloroform is 0.1 mg/L. (Reference
11.1 above). The 5x rule is applicable because chloroform is not considered a common
laboratory contaminant. Applying the 5x rule, the concentration of chloroform in the
field sample must be less than 0.025 mg/L (5 x 0.005 mg/L) to meet the laboratory
contaminant criteria. Chloroform qualified as a laboratory contaminant in this sample.

3.

The highest detections of arsenic in mg/I (0.019), barium (0.14), and lead (0.012) did not
exceed New Mexico WQCC standards of 0.10, 1.0, and 0.05 mg/L, respectively.

Lagoon Water Sampling Results
Weston did not sample wastewater influent at the Meyer Oxidation Pond because none was
present. (Reference II-1 above). The USACHPPM Wastewater Feasibility Study did not
detect hazardous constituents. (Reference 11-3 above).

Vadose Zone Modeling Results
The vadose zone flow model developed by Tetra Tech at the McGregor Range Camp
indicated a low potential for downward migration of moisture and solutes to the regional
aquifer. Tetra Tech evaluated solute flow travel times between the ground surface and the
regional aquifer (transit time). Tetra Tech calculated a transit time of 42,412 years for the
water in the McGregor Wastewater Lagoon to migrate to the regional aquifer. Tetra Tech
concluded that infiltration from the Meyer lagoon does not pose a significant risk of
affecting the regional aquifer. (Reference II-2 above).

2

Screening Level Ecological Risk Assessment
The Black-Tailed Jackrabbit, Zebra Finch, and Red-Tailed Hawk were used as endpoint
receptors to evaluate the risk associated with the ingestion of constituents detected in surface
soil and wastewater. The values were calculated using the mean concentration of the
constituent from the surficial soil and sediment samples. The calculated hazard quotients are
all below one (Reference Il-3 above).
CONCLUSIONS
The results of investigations performed to date at the Meyer Oxidation Pond indicate the
following:
NMED cited Section V. R of the Permit as the basis of authority for requiring the CMS. Section
V.R. l of Module IV of the Fort Bliss Permit with the State of New Mexico, reads as follows: "If
the Administrative Authority has reason to believe that a SWMU has released concentrations of
hazardous constituents:
Most constituents analyzed for at the Meyer Oxidation Pond (SWMU-76) were not detected in
sediment, soil, groundwater or wastewater. The constituents that were detected on the basis of a
single sampling event do not necessarily constitute evidence of a release. The concentrations of
the metals detected in sediment, soil, and groundwater are believed to be within the naturally
occurring range for these metals. Of the five VOCs that were detected in sediment, soil, and/or
groundwater, three are laboratory contaminants, which cannot be considered evidence of a
release. The remaining two, toluene and total xylenes were detected at deminimus concentrations
slightly above the laboratory reporting limits in one of 38 samples. These compounds, if they
were actually present, could have been easily and rapidly degraded biologically in the natural
environment and may be undetectable at present. The detection of TPH cannot be considered
evidence of a release because the method utilized is well known to result in false positives and
because review the data indicated none of the RCRA SVOC compounds that could constitute
TPH were detected and the one VOC detected was a laboratory contaminant. The detection of
one pesticide does not necessarily constitute a release to the environment because it could easily
be the result of its intended use.

or if the Administrative Authority determines that contaminants present a threat to human health
or the environment given site-specific exposure conditions, the Administrative Authority may
require a CMS:
Human Health
The small number of constituents that were detected in sediment, soil and groundwater at this
non-residential site do not represent a threat to human health, based on a comparison of detected
concentrations with published screening levels (soil) or quality standards (water).

Groundwater
Groundwater at the Meyer Oxidation Pond (SWMlf-76) is perched and the result of the
intermittent operations of the lagoon. The Tetra Tech subsurface investigation at the nearby
McGregor Range Camp showed that hydrogeology in the area inhibits vertical migration from the
vadose zone to the regional aquifer. It is improbable that the perched groundwater from Meyer
Range Oxidation Pond will migrate to the regional aquifer. This is further indicated by the
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absence in the regional aquifer of any of the detected constituents at the Dona Ana Wastewater
Lagoon.
Ecological Receptors

Ecological receptors are not a concern because the hazard quotients calculated in the SLERA
were Jess than one.
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EXHIBITD
Summary of Investigations and Results: McGregor Range Camp Oxidation Pond,
Fort Bliss, New Mexico (SWMU # 19)

SUMMARY OF INVESTIGATIONS AND RESULTS
MCGREGOR RANGE CAMP OXIDATION POND
FORT BLISS, NEW MEXICO
SWMU#19

SITE DESCRIPTION

The Oxidation Pond at the Fort Bliss McGregor Range Camp was installed in 1972 through 1973 to collect
wastewater from Army training operations. Fort Bliss maintains training camps, such as the McGregor
Range Camp, throughout the reservation to fulfill the training support requirements of the Army. The
McGregor Range Camp is located in the southern part of the Tularosa Basin, approximately 25 miles
northeast of the City of El Paso, Texas. The McGregor Range Camp consists of logistical support and
staging structures, housing, and maintenance facilities.
The pond is located one-half mile from the camp, is actively used, and receives varying amounts of
wastewater depending on the level of training activities at the camp. The pond is rectangular in shape, is 9.3
acres in size, and has a depth of 3 to 6 feet. It was constructed with a 10-mil plastic liner placed over the
compacted soil base and covered with a 2-inch thick soil layer. The liner extends up the banks of the
lagoon. The water entering the pond is largely sanitary wastewater. Water from a wash rack sump and oilwater separator also is directed into the pond.
PREVIOUS INVESTIGATIONS

Site investigations and ecological risk assessments have been performed to evaluate the conditions at the
McGregor Range Camp Oxidation Pond. These assessments are summarized as follows:

•

RCRA Facility Investigation (Date of Submittal: June 1997) - Weston Solutions, Inc .

(WESTON) performed a Resource Conservation and Recovery Act (RCRA) Facility
Investigation (RFI) at the McGregor Range Camp Pond from September through December
1996. Three groundwater monitoring wells were installed at the pond. Ten pond sediment, three
wastewater, and three groundwater samples were collected to characterize the conditions at the
pond and assess whether a release of hazardous constituents had occurred. Soil samples were
also collected from adjacent drying beds. The samples were analyzed for Volatile Organic
Compounds (VOCs) semivolatile organic compounds (SVOCs), total petroleum hydrocarbons
(TPH), polychlorinated biphenyls (PCBs), pesticides, RCRA metals, and total nitrogen. Soil
samples also were analyzed for geotechnical parameters including hydraulic conductivity.

•

Subsurface Investigation (Date of Submjttal: July 1998) - Tetra Tech EM, Inc. performed a

subsurface investigation of the pond in 1998 (Tetra Tech, 1998). The investigation was
performed to evaluate constituent concentrations in soil and groundwater, as well as to assess the
moisture content of subsurface soil and hydrogeologic profile to evaluate the potential for water
and solutes to migrate downward. Subsurface sampling, chemical and geotechnical analyses, and
vadose zone modeling were performed.

•

Screening-Leyel Ecological Risk Assessment (Date of Submjtta!: July 2000) - Vega

Environmental Services, Inc. prepared a Screening-Level ERA for the McGregor Range
Oxidation Pond in July 2000. The study was performed to potential ecological effects to species
exposed to conditions at the pond and surrounding area, as well as evaluate whether protected
species or critical habitats existed in the area. (VEGA, 2000).
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•

Ecological Risk Assessment (In Progress, April 2003) - In April 2003, WESTON performed
additional sampling at the pond to further characterize sediment conditions and collect data to
perform a more comprehensive ecological risk assessment. As part of the investigation, 25
sediment samples were collected from the pond on a half acre square grid, 10 additional sediment
samples were collected on a quarter-acre grid around the discharge pipe outfall into the pond, and
2 biological (algae and plankton) were collected. The samples were analyzed for SVOCs, PCBs,
and target analyte list metals. The ecological risk assessment is just getting underway and should
be completed by August 2003

RESULTS
Section R.1. of Module IV of the permit, of the Fort Bliss Permit with the State of New Mexico, as reads:
" If the Administrative Authority has reason to believe that a SWMU has released concentrations of
hazardous constituents ... "
The previous investigations have evaluated both the conditions in the McGregor Range Camp Oxidation
Pond and the quality of the underlying groundwater in the shallowest 'perched' water-bear zone. It is
believed that the pond has not released hazardous constituents from the SWMU to the environment based
on the results from the investigations described above, which are summarized as follows:

•

Geotechnical analysis of the 1996 RFI subsurface silty clay soil samples indicated saturated
8
hydraulic conductivities ranging from 7.88 x 10· 10 to 6.4lxl0- cm/sec. These results indicate
that the permeability of the subsurface silty clay soil is low, which should minimize the potential
for vertical migration to groundwater.

•

Analysis of the pond wastewater collected during the 1996 RFI indicated that the water contained
one sample of TPH at 0.98 mg/L, ammonia at 10.2 mg/L, nitrate at 0.21 mg/L, biochemical
oxygen demand at 74 mg/L, and chemical oxygen demand at 240 mg/L. These results are
indicative of a sanitary wastewater. Diethyl phthalate (a common lab contaminant) also was
reported at 0.047 mg/L, above the EPA Maximum Contaminant Level (MCL) of 0.006 mg/L.

•

Analysis of the pond sediments collected during the 1996 RFI indicated that low concentrations
of the following were present: voes (e.g., benzene at 0.12 mg/kg, toluene at 0.076 mg/kg,
acetone at 0.51 mg/kg, methylene chloride at 0.006 mg/kg), SVOCs (e.g., fluoranthene at 2.1
mg/kg, naphthalene at 2.3 mg/kg, phenanthrene at 2.7 mg/kg), TPH at 2.3 mg/kg, pesticides (e.g.,
4,4-DDD at 0.072 mg/kg, 4,4-DDE at 0.097 mg/kg), and metals (barium as high as 443 mg/kg,
cadmium at 5.5 mg/kg, chromium at 61 mg/kg, lead at 116 mg/kg, mercury at 1.7 mg/kg,
selenium at 13.7 mg/kg, silver at 1.9 mg/kg). The RFI report indicated that none of the
concentrations exceed EPA soil ingestion and soil-to-air transfer scenarios for industrial
scenarios, which were the risk-based criteria available at the time.

•

Analysis of the groundwater samples from three monitoring wells completed in the perched
water-bearing zone (50 to 60 feet below grade) during the 1996 did not provide any clear
evidence of a release to groundwater from the pond. The results indicated low concentrations of
the following were present in groundwater: nitrate at 14.1 mg/L, TPH at 0.084 mg/L, and lead at
0.026 mg/L (which exceeds the EPA MCL goal of 0.015 mg/L). No other metals were found at
concentrations exceeding EPA MCLs. The reported lead concentrations are believed to be
representative of the overlaying soils or sampling techniques, and not indicative of contamination
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as lead levels found in the pond sediment were not substantially elevated. No VOCs, SVOCs,
PCBs, or pesticides were reported in the groundwater.
The permit continues to read "or if the Administrative Authority determines that contaminants present a
threat to human health or the environment given site-specific exposure conditions ... "
The primary exposure scenario at the McGregor Range Camp Oxidation Pond is ecological receptor
contact through ingestion of the pond water and possibly sediment. The previous investigations have
evaluated the potential risk posed to ecological receptors by the pond conditions. It is believed that the
pond does not pose a significant ecological risk based on the relatively low concentrations of constituents
that have been found and the results of ecological screening performed to date, which is summarized as
follows:

•

The evaluation of the pond wastewater conditions in the Vega (2000) screening-level ecological
risk assessment indicated that only diethylphthalate was the only constituent found above a
screening level. However, further evaluation of the ecological posed by this constituent
indicated a Hazard Quotient of 0.14 to 0.69 for species with moderate to high water intake
requirements. Hazard Quotient values less than 1.0 suggests that no adverse ecological effects
are likely for the estimate intake levels.

•

The evaluation of the pond sediment in the Vega (2000) risk assessment indicated that ecological
risk Hazard Quotients did not exceed 1.0 for the reported organic constituents, indicating that no
adverse ecological effects are likely for the estimated intake levels. The Hazard Quotients for
several metals (arsenic, cadmium, lead, mercury, selenium, and silver) were greater than one,
indicating that dabbling water fowl at the pond may be exposed to concentrations that could
result in adverse ecological affects. However, the reported metals concentrations in the
sediments are not significantly elevated in comparison to common soil background levels.

Based on the Vega (2002) study conclusions, Fort Bliss contracted the Corps of Engineers and WESTON
to perform additional characterization of the pond sediment and an additional ecological risk assessment
to further evaluate the results of the Vega (2002) risk assessment. That risk assessment is presently
ongoing. Only preliminary analytical data from the current risk assessment pond sampling activities
were available at the time this summary was prepared. The available preliminary sediment analytical
results are summarized as follows:

•

The preliminary data indicate that the concentrations of some metals in the sediment exceed
conservative ecological benchmarks (e.g., MacDonald, et.al. 2000). The metals that exceed the
benchmarks in one or more samples include mercury (at 1.64 mg/kg), antimony (at 3.3 mg/kg),
aluminum (at 21100 mg/kg), arsenic (at 24.5 mg/kg), barium (aaaaat 531 mg/kg), cadmium (at
6.34 mg/kg), chromium (at 60.7 mg/kg), copper (at 204 mg/kg), lead (at 147 mg/kg), nickel (at
3.7 mg/kg), silver (at 7.07 mg/kg), and zinc (at 500 mg/kg). However, many of the reported
concentrations are not elevated compared to common soil background conditions. The
ecological risk assessment now underway will evaluate whether these concentrations could result
in an adverse ecological effect over the exposure area of the receptors at the pond. Although
benchmarks are exceeded at a particular sample location, they reported concentrations might not
be indicative of excessive ecological risk across the entire exposure area of the pond.

•

The preliminary data indicate that several organic constituents were exceeded conservative
ecological screening benchmarks (e.g., MacDonald, 2000). These compounds include benzo
(b)fluoranthene (at 0.0119 mg/kg), bis (2-ethylhexyl) phthalate (at 4.889 mg/kg), dimethyl
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phthalate (at 2.207 mg/kg), and di-n-butyl phthalate (at 0.66 mg/kg). Several other organic
compounds for which no ecological benchmark was identified were reported, and these included
naphthalene (at 3.372 mg/kg), phenol (at 0.07 mg/kg), 2-nitrophenol (at 0.4577 mg/kg), chrysene
(at 0.0974 mg/kg), dibenzo (a, h) anthracene (at 0.0736 mg/kg), indeno (1,2,3-c,d) pyrene (at
0.12 mg/kg), phenanthrene (at 0.1338 mg/kg), and pyrene (at 0.09029 mg/kg). The ecological
risk assessment currently underway will reevaluate whether these concentrations could result in
an adverse ecological effect over the exposure area of the receptors at the pond. The previous
Vega (2002) study concluded that similar organic compounds in similar concentrations ranges
did not pose a significant ecological risk.
The results reported in the above two bullets are based on preliminary, incomplete data. Although
unlikely, the results could change during the final laboratory quality assurance review period. The final
data will be reported in the Ecological Risk Assessment Report being prepared for this latest phase of
work.
CONCLUSIONS
Based on the investigations results available to date, the following has been concluded:
NMED cited Section V. R of the Permit as the basis of authority for requiring the CMS. Section V.R. l
of Module IV of the Fort Bliss Permit with the State of New Mexico, reads as follows:
"If the
Administrative Authority has reason to believe that a SWMU has released concentrations of hazardous
constituents:
•

It has been concluded that the conditions in the McGregor Range Camp Oxidation Pond (SWMU
19) have not contributed a significant release of hazardous constituents to the groundwater.
While several VOCs, SVOCs, and metals constituents were found in the pond wastewater and
sediment, these chemicals were not reported in the groundwater samples collected during the
1996 RFI. One exception is lead, which was reported a concentration of 0.026 mg/L slightly
above the MCL goal of 0.015 mg/L for drinking water supplies. However, the concentration of
lead in the pond is not substantially elevated. Therefore, based on professional judgment, the
presence of lead in the shallow water-bearing zone is more likely related to the underlying soils
or sampling methods than it is attributable to a release from the pond.

or if the Administrative Authority determines that contaminants present a threat to human health or the
environment given site-specific exposure conditions, the Administrative Authority may require a CMS:

•

It has been concluded that the ecological receptors contact with and ingestion of pond sediment
and water represents the most significant exposure scenario for the pond. Based on the Vega
(2000) risk assessment results, the low concentrations or organic compounds in the pond water
and sediment do not pose a significant risk to these exposures. It was concluded, on a screening
level basis, that several metals in the sediment might be present at concentrations that could
result in adverse effects to ecological receptors. A more detailed ecological risk assessment is
currently underway to evaluate these conditions further, and the results of that assessment are not
yet available. Considering the similarity of concentrations found in the sediment samples
collected in 2003, the conclusions of the current risk assessment may be similar to those of the
previous Vega (2000) study.
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EXHIBITE
Roy F. Weston, Inc. May 1997 (submitted June 1997) Final RFI Report for Solid
Waste Management Units, 19, 25B, 27B, and 76, McGregor Range, Part B, Permit:
Fort Bliss, Texas
Separate Volume

EXHIBITF
Tetra Tech EM, Inc. July 1998, Subsurface Investigation of the New Mexico
Oxidation Lagoons, (SWMU No's. 19, 25B, and 27 B) Fort Bliss, Texas

Separate Volume

EXHIBITG
Vega Environmental Services, Inc., July 2000, Screening-Level Ecological Risk
Assessment for the McGregor Range Sewage Lagoon, Fort Bliss, New Mexico
Separate Document

DEPARTMENT OF THE ARMY
HEADQUARTERS, U.S. ARMY AIR DEFENSE ARTILLERY CENTER AND FORT BLISS
1733 PLEASONTON ROAD
FORT BLISS, TEXAS 79916-6816

ATZC-DOE (200)

13 May 2003

MEMORANDUM FOR RECORD
SUBJECT: Observations at McGregor Range Camp Sewage Pond

1. The McGregor Range Camp Sewage Pond is a notable wetland habitat surrounded by
Chihuahuan desert shrubland. The nine acre pond provides cattail and open water habitats for
species uncommon in desert locations. This provides for greater diversity in the area. The pond
does serve as a recreation area for dove hunters in the fall, and for bird watchers throughout the
year.
2 .. The most obvious species are the migratory waterfowl that frequent the ponds. The numbers
are greatest in the winter. The diving and ducks are the most numerous species. Some of these
migratory birds will nest here (American coots and ruddy ducks, possibly an occasional mallard,
particularly the Mexican subspecies). Other migratory water birds observed include shorebirds
(American avocets, killdeer, and spotted sandpiper), the killdeer probably nest at or in the
vicinity of the pond. Barn swallows were observed foraging on flying insects over the pond.
There are almost certainly several species of bats that forage over the pond at night. Bats will
move miles from roost caves to feeding locations such as small ponds or stock tanks.
3 ..I have not seen any of the dabbling duck species (mallard, pintail, American widgeon,
gadwall, cinnamon teal, green-winged teal, blue-winged teal, northern shoveler) feeding by
dabbling, or "tipping up". Apparently the vast majority of the pond is too deep for dabbling to
work. I did see northern shovelers and ruddy ducks filtering water on the surface, apparently
foraging on insect larvae attached to the surface film, or possibly algae? Invertebrates in the
mud may only be available to dabbling ducks in the shallow areas around the edge, which also
has a thick growth of cattails, limiting access to much of that portion of the shallow portion of
the pond. I have also observed diving by ruddy ducks and American coots. I only saw them
diving in the vicinity of the inlet pipe during the 2 hour visit I made in April of2003.
4. I have only recorded notes on two different informal species, and that totals 23 different
species. I made a quick list of species I'd expect to utilize the area, including migratory periods,
and it is at least 83 species. With consistent effort, I'm sure the species list would be at least 150

animals.

;&~;Z:L
Brian A. Locke, Ph.D.
Wildlife Biologist
Fort Bliss Directorate of Environment

EXHIBITH
Memorandum for Record, McGregor Range Camp Oxidation Pond, May 2003,
Brian Locke, Ph.D., Wildlife Biologist, Fort Bliss, Texas

Species_ID
VBANANATID001
VBANANATI D006
VBANANATI D017
VBANANA Tl D019
VBANANATID022

Easting_ Northing_UT Data_Sour Date_Collec Quantity
UTM
M
ce_ID
ted
388433
3548775 BAL001
4/15/2003
5
4/15/2003
3548775 BAL001
5
388433
388433
3548775 BAL001
4/15/2003
5
3548775 BAL001
4/15/2003 unk
388433
388433
3548775 BAL001
4/15/2003
35

Observer_CollectoComments
Location_Desc
r
McGregor Range
Brian A. Locke
McGregor Range
Brian A. Locke
Brian A. Locke
McGregor Range
Heard female call, could not find bird
Brian A. Locke
McGregor Range
I noticed the shovelers filtering the water surface, neck stretched McGregor Range
Brian A. Locke
out. Apparently filtering out plankton, algae, maybe insect larve at
surface? I did not see any dabbling ("tip-ups") by any species of
duck. I thought that interesting and strange. Water depth may
change quickly so that most places of appropriate depth are
covered with cattails.

Genus
Camp
Camp
Camp
Camp
Camp

Sewage
Sewage
Sewage
Sewage
Sewage

Pond
Pond
Pond
Pond
Pond

Anas
Anas
Anas
Anas
Anas

VBANANATI D027

388433

3548775 BAL001

4/15/2003

30 Brian A. Locke

I saw a few ruddy ducks filtering surface water, apparently
McGregor Range Camp Sewage Pond
foraging on alge, or plankton, or insect larve attached to surface
film, like mosquito larve do. I also observed some diving by the
ruddy ducks, but only in vicinity of inflow or supply pipe. Males
displaying to females.

VBCHCHARAD004

388433

3548775 BAL001

4/15/2003

3 Brian A. Locke

McGregor Range Camp Sewage Pond

Charadrius

VBCHRECURV001

388433

3548775 BAL001

4/15/2003

7 Brian A. Locke

McGregor Range Camp Sewage Pond

Recurvirostra

VBCHSCOLOP023

388433

3548775 BAL001

4/15/2003

1 Brian A. Locke

McGregor Range Camp Sewage Pond

Actitis

VBCHSCOLOP033

388433

3548775 BAL001

4/15/2003

1 Brian A. Locke

McGregor Range Camp Sewage Pond

Calidris

VBCITHRESK002
VBCLCOLUMB001

388433
388433

3548775 BAL001
3548775 BAL001

4/15/2003
4/15/2003

18 Brian A. Locke
6 Brian A. Locke

McGregor Range Camp Sewage Pond
McGregor Range Camp Sewage Pond

Plegadis
Zenaida

VBCLCOLUMB002
VBGRRALLID001

388433
388433

3548775 BAL001
3548775 BAL001

4/15/2003
4/15/2003

2 Brian A. Locke
25 Brian A. Locke

VBGRRALLID006

388433

3548775 BAL001

4/15/2003

3 Brian A. Locke

VBPAHIRUND002
VBPAICTERI009

388433
388433

3548775 BAL001
3548775 BAL001

4/15/2003
4/15/2003

2 Brian A. Locke
30 Brian A. Locke

VBPEPELECA001

388433

3548775 NA

VBANANATI D001
VBANANA Tl D006

388433
388433

3548775
3548775

12/15/2002
3/6/1997
3/6/1997

18 Kelly Blough
Brian A. Locke
Brian A. Locke

unidentified small peep flew over pond, probably a western
sandpiper

McGregor Range
I did see some coots diving, but only in vicinity of supply pipe, noMcGregor Range
in other portions of pond.
McGregor Range
Heard only, call distinctive toad-like rattle. Described well in
Sibley's Birds of North America. Played call on Thayer's (Cornell
Lab Ornith.), birds of north america CD, which Fort Bliss owns.
Heard at least 3 different birds
McGregor Range
Males calling and displaying, setting up breeding territories in
McGregor Range
cattails.
McGregor Range
McGregor Range
Over 200 ducks present today, very windy, didn't take time to
make accurate count.
McGregor Range

Oxyura

Camp Sewage Pond
Camp Sewage Pond

Zenaida
Fulica

Camp Sewage Pond

Rall us

Camp Sewage Pond
Camp Sewage Pond

Hirundo
Agelaius

Camp Sewage Pond
Camp Sewage Pond

Pelecanus

Camp Sewage Pond

Anas
Anas

VBANANATI 0012
VBANANA Tl 0022
VBANANA Tl 0025
VBANANA Tl 0028
VBCHLARIOA010
VBANANA Tl 0027
VBGRRALLI0001

388433
388433
388433
388433
388433
388433
388433

3548775
3548775
3548775
3548775
3548775
3548775
3548775

3/6/1997
3/6/1997
3/6/1997
3/6/1997
3/6/1997
3/6/1997
3/6/1997

Brian A. Locke
75 Brian A. Locke
10 Brian A. Locke
1 Brian A. Locke
Brian A. Locke
30 Brian A. Locke
Brian A. Locke

Shovelers most numerous of ducks, easily.

McGregor Range
McGregor Range
McGregor Range
McGregor Range
McGregor Range
McGregor Range
McGregor Range

Camp
Camp
Camp
Camp
Camp
Camp
Camp

Sewage
Sewage
Sewage
Sewage
Sewage
Sewage
Sewage

Pond
Pond
Pond
Pond
Pond
Pond
Pond

Anas
Anas
Aythya
Chen
Larus
Oxyura
Fulica

Species_!
D

Species_ID

Species

Common_ Name

Name

americana
cyanoptera
crecca
platyrhynchos
clypeata

American Wigeon
Cinnamon Teal
Green-winged Teal
Mallard
Northern Shoveler

Field
Field
Field
Field
Field

2003
2003
2003
2003
2003

VBANANATID001
VBANANATI D006
VBANANATI D012
VBANANA Tl D017
VBANANATI D019

jamaicensis

Ruddy Duck

Field Notes from Survey on 15 April, 2003

VBANANATI D022

vociferus

Killdeer

Field Notes from Survey on 15 April, 2003

VBANANA Tl D025

americana

American Avocet

Field Notes from Survey on 15 April, 2003

VBANANATI D027

macularia

Spotted Sandpiper

Field Notes from Survey on 15 April, 2003

VBANANATI D028

sp.

Unidentified Peep

Field Notes from Survey on 15 April, 2003

VBCHCHARAD004

chi hi
macroura

White-faced Ibis
Mourning Dove

Field Notes from Survey on 15 April, 2003
Field Notes from Survey on 15 April, 2003

VBCHLARIDA010
VBCHRECURV001

asiatica
americana

White-winged Dove
American Coot

Field Notes from Survey on 15 April, 2003
Field Notes from Survey on 15 April, 2003

VBCHSCOLOP023
VBCHSCOLOP033

limicola

Virginia Rail

Field Notes from Survey on 15 April, 2003

VBCITHRESK002

rustica
phoeniceus

Barn Swallow
Red-winged Blackbird

Field Notes from Survey on 15 April, 2003
Field Notes from Survey on 15 April, 2003

VBCLCOLUMB001
VBCLCOLUMB002

Not Applicable
Locke, B. A. Field notes

VBFAACCIPl013
VBGRRALLID001

Locke, B. A. Field notes

VBGRRALLID006

erythrorhynchos American White Pelican
americana
cyanoptera

American Wigeon
Cinnamon Teal

Notes from
Notes from
Notes from
Notes from
Notes from

Survey
Survey
Survey
Survey
Survey

on
on
on
on
on

15 April,
15 April,
15 April,
15 April,
15 April,

strepera
clypeata
collaris
caerulescens
delawarensis
jamaicensis
americana

Gadwall
Northern Shoveler
Ring-necked Duck
Snow Goose
Ring-billed Gull
Ruddy Duck
American Coot

Locke,
Locke,
Locke,
Locke,
Locke,
Locke,
Locke,

B.
B.
B.
B.
B.
B.
B.

A.
A.
A.
A.
A.
A.
A.

Field
Field
Field
Field
Field
Field
Field

notes
notes
notes
notes
notes
notes
notes

VBPAHIRUND002
VBPAICTERI009
VBPEPELECA001
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EXHIBIT I
NMED Letter, January 14, 2002 RE: No Further Action Petition for Six New
Mexico Sites U.S. Army Air Defense Artillery Center and Fort Bliss, EPA ID No.
NM4213720101-01 [FB-00-004]

State ofNew Mexico

ENVIRONMENT DEPARTMENT
Hazardous Waste Bureau
2905 Rodeo Park Drive East, Buildi.ng 1
Santa Fe, New Mexico 87505-6303
Telephone (505) 428-2500
Fax (505) 428-2567
www.nmenv.state.nm.us

GARY E. JOHNSON
GOVERNOR

PETER MAGGIORE
SECRETARY

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
January 14, 2002

Major General Green
Commander - USAADACENFB
Attn: ATZC-CG
Fort Bliss, Texas 79916-6816

RE:

NO FURTHER ACTION PETITION FOR SIX NEW MEXICO SITES
U.S. ARMY AIR DEFENSE ARTILLERY CENTER AND FORT BLISS
EPA ID No. NM4213720101-01
[FB-00-004]

Dear General Green:
The New Mexico Environment Department (NMED) has reviewed Fort Bliss's No Further
Action (NFA) Petition For Six New Mexico Sites of September 14, 2000 and has determined that
al! six sites qua!ir; for a NFA determination. However, two of the sites (SWMUs 27B and 76)
cannot be approved for NFA at this time because Fort Bliss has not filed a Notice of Intent (NOi)
with the Ground Water Quality Bureau (GWQB) pursuant to Section 20.6.2.1201 NMAC (Notice
Of Intent To Discharge). NMED has determined that Fort Bliss must submit the NOis and obtain
discharge permits if required by NMED for these two sites and any other active waste water
treatment lagoons before we can approve Fort Bliss's NF A petition. Please contact Ms. Maura
Hanning of the Ground Water Quality Bureau (Harold S. Runnels Building, 1190 St. Francis Dr.,
Santa Fe NM 87505-4182) to make arrangements for Fort Bliss's submittal of the required NOis
and/or discharge permits.
In the interim, Fort Bliss has two options for the pending NFA petition: (1) NMED can proceed
with the NF A approval process for the other four sites, or (2) NMED can delay the NF A approval

Major General Green
January 14, 2002
Page2

process until such time as Fort Bliss has submitted the required NOI and obtained any required
discharge permits as determined by the GWQB for all waste water treatment lagoons.
Please respond in writing within ten (10) business days of your receipt of this letter to let NMED
know which option you have chosen. Please feel free to contact Mr. Glenn von Gonten (505-4282551) and/or Ms. Maura Hanning (505-827-2945) if you have any questions.
Sincerely,

~~;~
John E. Kieling
Program Manager
RCRA Permits Management Program

JEK:gvg
[FB-00-004]
cc:

Keith Landreth, Fort Bliss
David Dodge, Fort Bliss
David Neleigh, EPA Region 6
James Harris, EPA Region 6
James P. Bearzi, NMED-HWB
Marcy Leavitt, NMED-GWQB
Maura Hanning, NMED-GWQB
David Cobrain, NMED-HWB
Glenn von Gonten, NMED-HWB
Pam Allen, MvfED-HWB
Reading File, FB Red File, FB HSWA FILE

EXHIBIT J
NMED Letter, February 20, 2002 SUBJECT: Notice of Deficiency U.S. Army Air
Defense Artillery Center and Fort Bliss, EPA ID No. NM4213720101-01 [FB-00-004]

State of New Mexico

ENVIRONMENT DEPARTMENT
Harold Runnels Building
1190 St Francis Drive, P.O. Box 26110
Santa Fe, New Mexico 87502-6110
Telephone (505) 827-2855
Fax (505) 827-2836
GARY E. JOHNSON

www. nmenv. state. nm. us

GOVERNOR

PETER MAGGIORE
SECRETARY

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
February 20, 2002

Major General Green
Commander - USAADACENFB
Attn: ATZC-CG
Fort Bliss, TX 79916-6816

SUBJECT:

NOTICE OF DEFICIENCY
U.S. ARMY AIR DEFENSE ARTILLERY CENTER AND FORT BLISS
EPA ID No. NM4213720101-0l
[FB-00-004]

Dear General Green:
Based on our review of your January 25, 2002 response to our letter of January 14, 2002 and of
conversations between our respective staff, the New Mexico Environment Department (NMED)
issues this Notice of Deficiency (NOD) to provide Fort Bliss with additional information and
discussion on the Notice oflntent (NOI) issue. As previously discussed, NMED is requiring Fort
Bliss to submit NOis for all wastewater treatment lagoons in New Mexico. NMED will not
approve Fort Bliss's No Further Action Petition (NFA) of September 14, 2000 until this action
has been completed. NMED's letter of January 14, 2002 served as a formal call-in for Fort Bliss
to submit NO Is for all wastewater treatment lagoons. Further delay in the submission of the
required NOis could result in enforcement action by NMED against Fort Bliss.
Fort Bliss has interpreted our January 14, 2002 letter as providing grounds for Fort Bliss to
remain out of compliance with Section 20.6.2.1201 NMAC (Notice Oflntent To Discharge) by
not submitting the required NOis and yet still obtain NFAs for the other four SWMUs. This
interpretation is incorrect. The two options specified in our January 14, 2002 letter were those
that were available to Fort Bliss only after the submittal of the required NO Is.

Major General Green
February 20, 2002
Page 2

Fort Bliss has also raised two other issues related to the NOI call-in: (1) that this is a "Waters of
the United States" issue; and (2) that Fort Bliss might be being treated differently from other
federal facilities in New Mexico. In answer to the first issue, we note that we have directly cited
Water Quality Control Commission Regulations (WQCC - 20.6.2.1201 NMAC) that specify the
requirements for water contaminant discharges that might affect ground water rather than any
surface water regulations. NMED is requiring Fort Bliss to submit the NOis because wastewater
treatment lagoons potentially could affect ground water. Surface water is not involved in this
issue. To respond to the second issue, we have attached a list of federal facilities that have
submitted NOis and/or obtained discharge permits. Please note that every DoD installation in
New Mexico, with the exception of Fort Bliss, has either submitted a NOI or obtained a discharge
permit. Further, we note that Fort Bliss has regularly submitted NOis for temporary discharges
related to the Roving Sands annual field exercises.
We hope that this letter adequately explains NMED's position with respect to our formal call-in of
NOis for all wastewater treatment lagoons at Fort Bliss. We must also point out the regulatory
consequences of Fort Bliss failing to comply with WQCC Regulations. The Federal Facility
Compliance Act of 1992 (42 U.S.C. 6961) and Executive Order 12088 require all federal facilities
to comply with federal, state, interstate, and local regulations. Fort Bliss is hereby required,
pursuant to the above cited authorities and pursuant to the WQCC Regulations, to provide
NMED with the NOis for all wastewater treatment lagoons located on Fort Bliss within thirty
(30) calendar days of your receipt ofthis letter. Failure to satisfactorily address this NOD will
result in the issuance of a formal Notice of Violation. Continued non-compliance may be grounds
for additional enforcement actions. Because of Fort Bliss' lack of compliance with WQCC
regulations, NMED will formally reject your NF A petition of September 14, 2000 if we have not
received the required NO Is by the end of the thirty day period. Fort Bliss will then be required to
resubmit the NF A petition after the NO Is have been processed.
Please respond in writing within ten (10) business days of your receipt of this letter whether Fort
Bliss will comply with NMED's requirements or chooses to remain out of compliance with federal
and state statutes and regulations. Please feel free to contact Mr. Glenn von Gonten (505-4282551) and/or Ms. Maura Hanning (505-827-2945) if you have any questions.
Sincerely,
...../ ....-}

./ /
i

I

/

i

'

'"""-\

~

James P. Bearzi
Chief
Hazardous Waste Bureau

''\._/

\,.j\

•

Marcy-.:leavitt
Chief
Ground Water Quality Bureau

Major General Green
February 20, 2002
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ATTACHMENT (1)
JPB/ML:gvg
[FB-00-004]
cc:

Keith Landreth, Fort Bliss
David Dodge, Fort Bliss
T.A. Ladd, WSMR
Laurie King, EPA Region 6
Maura Hanning, NMED-GWQB
David Cobrain, NMED-HWB
John Kieling, NMED-HWB
Glenn von Gonten, NMED-HWB
Reading File, FB Red File, FB HSWA FILE

EXHIBITK
U.S. Army Garrison, Fort Bliss March 15, 2002 RE: Response to Notice of
Deficiency

DEPARTMENT OF THE ARMY
HEADQUARTERS, U.S. ARMY AIR DEFENSE ARTIUERY CENTER AND FORT BLISS
1733 PLEASONTON ROAD
FORT BLISS, TEXAS 799111-6816

March 15, 2002
REFl.YlO

All!!MIONOF:

Directorate of Environment

Mr. James P. Bearzi, Chiet'
Hazardous Waste Branch

NMED
Harold Runnels Building
1190 St Francis Drive, P.O. Box 26110
Santa Fe, NM 87502-6110

Dear Mr. Be~uzi:
This is in response to your letter dated 20 February 2002, which was received on 04 March 2002.
Let me begin by stressing that environmental regulatory compliance and stewardship of natural
resources are of great importance to the United States Army Air Defense Artillery Center & Fort Bliss. The
United States Anny has a strong institutional policy to comply with all applicable environmental requirements,
and Fort Bliss has developed and implemented safeguards to prevent non-compliance and protect the
environment and public health and safety. The Commanders of this installation, and the management and staff
of the Fort Bliss Directorate of Environment, have demonstrated a commitment to environmental stewardship
that has resulted in an exemplary record of environmental regulatory compliance, including numerous
Department of Defense, Department of the Army, state and local awards.

We are troubled by your agency's response to the No Further Action ("NFA") Petition submitted
14 September 2000, requesting Class 3 pennit modifications for six sites listed as Solid Waste
Management Units ("SWMUs") on the installation's RCRA permit. The information and data submitted
in support of the request for pennit modifJCation clearly establish that the Dona Ana and Meyer Range
Camp wastewater treatment oxidation ponds and the other four sites included in the NF A Petition each
meet all of the applicable RCRA regulatory criteria for closure, and present no potential hazard to the
environment or public health and safety. This was confinncd by Mr. Kieling's statement in his letter of
14 January 2002 that "all six sites qualify for a NFA detennination." Moreover, each of the last three
years, following NMED inspections at installation facilities in New Mexico, your agency has issued
letters of compliance stating complete satisfaction with the regulatory compliance status of those
facilities. Accordingly, there exists no basis for denial of the requested permit modification.
As we have indicated in previous communications with representatives of your agency, we
remain convinced that the New Mexico Ground Water Protection regulations are not applicable to the
Dofta Ana and Meyer Range Camp wastewater treatment oxidation ponds, and that the federal
government has not waived sovereign immunity with respect to state ground water protection regulations.
Extensive analysis of the potential ground water impacts of the Doiia Ana and Meyer Range
Camp sewage ponds was conducted in preparation for submission of the NFA Petition. This analysis,
which was submitted in support of the Petition, establishes that the Dofla Ana and Meyer Range Camp
ponds are not discharging water contaminants that may affect ground water. The main reasons for this are
the 70-100 inch annual evapotranspiration rate, an annual rainfall average of less than eight inches, and a

lack of a completed hydrological connection between the ponds and any ground water which may exist
beneath the ponds.
Additionally, we believe that the data exclude the possibility that, under the circumstances
existing at the Doi'ia Ana and Meyer Range Camp ponds, the contaminant identified by agency
representatives as being of concern (Nitrogen, in the form of Nitrate (N03), as a constituent of domestic
sewage) could travel the 400 or more feet, through totally dry, non-saturated soils, to the subsurface waler
level. passing through multiple intervening layers of low permeability clay, in concentrations sufricient to
affect ground water. For these reasons, we believe that there exists no discharge of a water contaminant
from the ponds which may affect ground water. Moreover, the installation is not "intending to make a
new water contaminant discharge or to alter the character or location of an existing water contaminant
discharge." Accordingly, the Notice of Intent to Discharge provision ofthe New Mexico Ground Water
Protection regulations (20 NMAC 6.2.1201) is not applicable to the Doila Ana and Meyer Range Camp
wastewater treatment oxidation ponds.
We have explained in past communications with your agency and its General Counsel that
Congress has not waived sovereign immunity from state ground water protection regulation. The waiver
of sovereign immunity from state regulation under the Clean Water Act is limited to
"requirements ... respecting the control and abatement of water pollution." Ground waters are not
proteeted waters under the Clean Water Act. Accordingly, the waiver of sovereign immunity under the
CWA does not extend to ground water regulation by the states. Similarly, the waiver of sovereign
immunity under RCRA is limited to "requin:ments•.• respecting control and abatement of solid waste or
hazardous waste disposal and management." The requirements of the New Mexico Ground Water
Protection Regulations are not "respecting control and abatement of solid waste or blll.ardous waste
disposal and management." Accordingly, the waiver of sovereign immunity under RCRA has no effect
on federal agency immunity from ground water regulation by the State of New Mexico.
For these reasons, we believe your agency should grant this installation's request for permit
modification. Based on the record before you. and your agency's previous acknowledgement that the six
sites included in the request for permit modification qualify for a NFA detcnnination, denial of that
request would be arbitrary, capricious, an abuse of agency discretion, not supported by substantial
evidence in the record, and otherwise not in ac:cordance with law.

Thank you for your time and consideration. Should you have any questions or need further clarification
please do not hesitare to cootact me at 91 S-568-3782.

Since~~

Kenrt:~th

-

Director
Directorate of Environment

cc: Marcy Leavitt (GWQB)
Peter Maggiore (NMED)

EXHIBIT L
U.S. Army Garrison, Fort Bliss, September 30, 2002, SUBJECT: Request for a
Decision on the Fort Bliss's Corrective Action Document: No Further Action
Petition for Six New Mexico Sites U.S. Army Air Defense Artillery Center and Fort
Bliss, EPA ID No. NM4213720101-01

DEPARTMENT OF THE ARMY
HEADQUARTERS, U.S. ARMY GARRISON COMMAND
2 SHERIDAN ROAD
FORT BLISS, TEXAS 79916-6816

RB'l.YTO
AT1ENl1CHOF:

30 September 2002
ATZC-DOE (200 - D)

Mr. James Bearzi, Chief
Hazardous Waste Bureau
New Mexico Environment Department
2905 Rodeo Park Drive East, Bldg. 1
Santa Fe, New Mexico 875055-63032

SUBJECT:

Request for Decision on the Fort Bliss's Corrective Action Document: No Further
Action Petition for Six New Mexico Sites, U. S. Army Air Defense Artillery
Center and Fort Bliss, EPA ID No. NM4213720101-0l

1.

The above referenced Corrective Action Document was submitted for review on
September 14, 2000. It was subsequently reviewed by you staff and found to be
administratively complete, March 22, 2001, the $7,500 review fee paid on May 22, 2001.
On September 6, 2001, the Hazardous Waste Bureau made a Request for Supplemental
Information, which was answered a few weeks later in October 24 2001.

2.

In accordance with 20 NMAC 4.2.200, A. (7), reads in part as follows: " .. .NMED shall
review and approve or disapprove a co"ective action document within one-lmndred
eighty (180) days qfter the document is acceptedfor review by NMED and the applicable
fees has been assessed and paid The Secretary may allow an additional sixty (60) days
for review upon a determination that good cause exists for the additional review time.
The review period set by this subsection shall be tolled during all periods in which
NMED is awaiting a response by the facility to a Request for Supplemental Information
or a Notice ofDeficiency and during all time periods in which further action cannot be
taken due to public hearing requirements.

3.

In as much as:
a. More than one-hundred eighty days or even two-hundred forty days have passed
since the Response to Request for Supplemental Information has been received by
NMED HWB, and
b. By letter to Major General Green, dated January 14, 2002, lead off by stating:
"The New Mexico Environment department (NMED) has reviewed Fort Bliss's
No Further Action (NF A) Petition For Six New Mexico Sites of September 14,
2000 and has determined that all six sites qualify for a NFA determination.
We request that such a favorable determination be officially made at this time.

4.

We are very much aware that the rest of the January 14, 2002 letter to MG Green went on
to state that a NF A decision was being withheld because of difference of opinion between

the Post and the NMED Ground Water Quality Bureau (GWQB). However, we
responded in good fitith, to the concerns of the GWQB in our letter of February_, 2002.
To date we have received neither a response from NMED from the position set forth in
that February 2002 letter, nor further correspondence from the GWQB or HWB on this
subject, leading us to believe, that is no longer an issue.
5.

6.

Further, in reading the Permit between our organii;ations, which forms the legal basis for
requiring investigation of these six sites ands submission of our findings thereot: we do
not feel the regulations support delaying action under the permit because of an ongoing
dialogue between the Post and another separate bureau in NMED. We therefore again
respectfully request an official favorable determination on our Corrective Action
Document.

If there are any questions please contact me at 915-568-3782 or David Dodge our project
manager at (915) 568-7979ordodged@bliss.anny.mil. Thank you for your assistance in
this matter

//~

Keith Landreth
Director of Environment
US Army Garrison, Fort Bliss

KL:dd
Attch:
cc:

as
John E. Kieling, NMED
Glenn vonGonton, NMED
David Neleigh, EPA Region 6
James Harris, EPA Region 6

EXHIBITM
NMED Letter March 10, 2003, SUBJECT: NFA Petition Denial, Corrective
Measures Study for SWMUs 19, 27B, and 76, U.S. Army Air Defense Artillery
Center and Fort Bliss, EPA ID No. NM4213720101-0l [FB-00-004]

State ofNew Mexico
ENVIRONMENT DEPARTMENT

BILL RICHARDSON
GOVERNOR

Hazardous Waste Bureau
2905 Rodeo Park Drive East, Building I
Santa Fe, New Mexico 87505-6303
Telephone (505) 428-2500
Fax (505) 428-2567
www.nmenv.state.nm.us

RON CURRY
SECRETARY

DERR/TH WATCHMAN-MOORE
DEPUTYSECRETARY

CER'I'IF'IED MAJL
RETURN RECEIPT REQUESTED
March 10, 2003

Major General Green
Commander - USAADACENFB
Attn: ATZC-CG
Fort Bliss, TX 79916-6816
SUBJECT:

NFA PETffiON DENIAL
CORRECTIVE MEASURES STUDY FOR SWMUS 19, 27B, and 76
U.S. ARMY A1R DEFENSE ARTILLERY CENTER AND FORT BLISS
EPA ID No. NM4213720101-0l
HWB-FB-00-004

Dear General Green:
The New Mexico Environment Department (NMED) hereby denies Fort Bliss' No Further Action
Petition for Six New Mexico Sites, dated January 25, 2002 (NFA Petition) for filllure to comply
with the requirements of the Notice of Deficiency (NOD) issued by NMED on February 20, 2002.
NMED denies Fort Bliss' NFA Petition in toto because two of the sites, SWMUs 27B and 76, are
still active and lack ground water monitoring programs and therefore are not eligible for a No
Further Action (NFA) determination. NMED has also determined that Fort Bliss must submit a
Corrective Measures Study (CMS) to implement a long-term ground water monitoring program
and install efiluent monitoring devices at its three wastewater treatment lagoons.
NOTICE OF NONCOMPLIANCE
NMED's NOD of February 20, 2002 required Fort Bliss to submit a Notice of Intent To
Discharge (NOI) to the NMED Ground Water Quality Bureau (GWQB) for each of Fort Bliss'
wastewater treatment lagoons in New Mexico. Fort Bliss has failed to do so, asserting instead in
a response letter dated March 15, 2002, that " ... the New Mexico Ground Water Protection
regulations are not applicable to the Dofta Ana and Meyer Range Camp wastewater treatment

Major General Green
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oxidation ponds, and that the federal government has not waived sovereign immunity with respect
to state ground water protection regulations."
NMED urges Fort Bliss to fulfilI its requirements under Executive Order 12088, which is
reiterated in both Anny policy {Section D of DODI 4715.6) and in Army regulations (Chapter 2
of Army Regulation 200-1). In pertinent part, Executive Order 12088 and Army Policy and
Regulations require the Army to comply with federal, state, interstate. and local regulations.
NMED believes that Fort Bliss has not complied with those authorities, in part by refusing, to
comply with New Mexico's Water Quality Act. To underscore this point, NMED has mailed this
document directly to you and has copied Mr. Connaughton, Chairman., Council on Environmental
Quality, and Dr. Fiori, Assistant Secretary of the Army for Installations and Environment.
To address the concerns raised with respect to groundwater, Fort Bliss must submit a Corrective
Measures Study (CMS) to implement a long-term ground water monitoring program, and in,stall
eftluent monitoring devices in accordance with Section V.R of its RCRA permit. If Fort Bliss
chooses to comply with NMED's Ground and Surface Water Protection regulations as an
alternative to submittal of a CMS, then Fort Bliss must submit an NOi meeting the requirements
specified in 20.6.2.1201 NMAC to the GWQB and, if determined to be necessary by the GWQB,
obtain and comply with a discharge pennit for each of your New Mexico wastewater treatment
lagoons. The NMED Hazardous Waste Bureau will consider whether compliance with a GWQB
Discharge Plan meets the groundwater monitoring requirements of Ft. Bliss' RCRA Pennit.
NO FURTHER ACTION PETITION
As noted above, NMED hereby denies Fort Bliss' NFA Petition of January 25, 2002 and will

notify the public of our decision in accordance with 20.4.1.901 NMAC (Permitting Procedures).
Fort Bliss may submit at this time a NFA Petition for SWMUs 21, 22, 66, and 78.
Fort Bliss' request for a decision on the pending NFA Petition in a letter dated October 22, 2002
referred to Subsection A (7) of 20 NMAC 4.2.200. This section addresses the administrative
requirements for processing corrective action documents. NFA Petitions are permit modification
requests and are addressed as such in 20.4.2.201.6 NMAC. Please note that New Mexico's
Hazardous Waste Fees regulations do not specify a time frame within which permit modifications
must be processed.
CORRECTIVE MEASURES STUDY
Fort Bliss' investigations of SWMUs 27B and 76 confirmed the presence of hazardous waste or
constituents and documented that these units are not presently being operated so as to prevent the
release of hazardous waste or constituents. Therefore, Fort Bliss must implement a long term
RCRA ground water monitoring program and install effluent monitoring devices to ensure that
releases will not go undetected in the future. In accordance with Section V.R of its RCRA

Major General Green
March 10, 2003
Page3
Pennit, Fort Bliss must submit CMSs for SWMUs 19, 27B, and 76 within forty-five (45) days of
your receipt of this letter. The CMSs must include the following:
•
•
•
•
•

work plans for the implementation of RCRA ground water and vadose zone monitoring
programs at SWMUs 19, 27B, and 76;
work plans to retrofit SWMUs 19, 27B, and 76 with a liner system so that wastes are
prevented from migrating from the SWMUs into the soil or to ground water;
work plans-to investigate the sewer systems that drain into SWMUs 19, 27B, and 76;
work plans for the installation, use, and maintenance of eftluent monitoring devices; and
work plans for the pretreatment of eftluent.

NMED will review and approve or modify and approve Fort Bliss CMS submittals as appropriate.
In accordance with Section V.S of its RCRA Permit, Fort Bliss will have fourteen calendar days
to implement the selected corrective measures following NMED's approval. Fort Bliss must
implement the approved corrective measures for as long as these SWMUs are active and for an
appropriate post-closure period. When these units close or become inactive, Fort Bliss must
submit a CMS to close these SWMUs appropriately. Please contact Mr. Glenn von Gonten of my
staff at 505-428-2551 to discuss the required work plans in detail. Please note that similar
requirements will also apply to the wastewater treatment lagoon (SWMU 25B) located on the
White Sands Missile Range (WSMR) that is presently operated by Fort Bliss, if WS:MR fails to
submit NOis and obtain any required discharge permits for its wastewater lagoon(s).

~1ajor
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Failure to satisfactorily address this requirement for submittal of a CMS may result in formal
enforcement action. Please contact Mr. Dave Cobra.in of my staff at 505-428-2553 if you have
any questions.

1:y~James Bearzi
Chief
Hazardous Waste Bureau
JPB:dc:gvg
cc:
Keith Landreth, Fort Bliss
T.A. Ladd, WSMR
Laurie King, EPA Region 6
Charles Lundstom, NMED-WWMD
M. Leavitt, NMED-GWQB
J. K.ieling, NMED-HWB
M. Hanning, NMED-GWQB
D. Cobrain, NMED-HWB
G. von Gonten, NMED-HWB
J. Mullen, NMED-OGC
Dr. Mario Fiori, Assistant Secretary of the Army for Installations and Environment
110 Army Pentagon Room 3E464, Washington, D.C. 20310-0110
Mr. James Connaughton, Chairman, Council on Environmental Quality
722 Jackson Place, N.W., Washington, D.C. 20503
HWB-FB-00-004, Reading File, FB Red File

EXHIBITN
U.S. Army Garrison Fort Bliss, April 14, 2003, RE: Request for Reconsideration of
the NFA Petition Denial and Corrective Measure Study

DEPARTMENT OF THE ARMY
HEADQUARTERS, U.S. ARMY GARRISON COMMAND
2 SHERIDAN ROAD
FORT BUSS, TEXAS 79916-6816

April 14, 2003
Mr. James Bearzi
Chief, Hazardous Waste Bureau
State of New Mexico, Environment Department
2905 Rodeo Park Drive East, Building 1
Santa Fe, New Mexico 87505-6303

New Mexico Environment Department

Dear Mr. Bearzi:
This responds to your letter, dated March I 0, 2003, expressing your intent to deny the request for
permit modification filed by this installation in September 2001. I respectfully request that you
reconsider this action and grant the permit inodification requested.

In previous correspondence to you, dated March 15, 2002, we pointed out that the analyses and
data submitted in connection with the permit modification request conclusively establish that the New
Mexico Ground Water Protection regulations are not applicable to the Doiia Ana and Meyer Camp Range
Camp ponds. This is confirmed by your Bureau's conclusion that "all six sites qualify for a NFA
detemrlnation." We also explained that Congress has not waived sovereign immunity from state
groundwater protection regulations. This has not changed since our letter of last March.
The Doiia Ana and Meyer Camp Range Camp ponds are not, and have not been, the source of any
release of hazardous waste or constituents. Likewise, these ponds are not, and have not been, used for
treatment, storage or disposal of hazardous wastes or solid wastes subject to regulation under the
Resource Conservation and Recovery Act. The ponds are used only for treatment of domestic sewage,
which is expressly excluded from the definition of solid waste under RCRA. RCRA regulations do not
apply to the use of the ponds for treatment of domestic sewage. There are no current activities at the
ponds within the scope of RCRA regulation.
The Bureau's conclusion that the ponds "qualify for a NFA determination" is an express
acknowledgement that the Bureau has no reason to believe that the ponds have released concentrations of
hazardous constituents, or that contaminants present a threat to human health or the environment given
site-specific exposure conditions. Moreover, the data and analyses already submitted to the Bureau have
provided all of the information necessary to detennine that no conective measures are necessary.
Accordingly, a Corrective Measures Study is not warranted.
We continue to believe your agency should grant this installation's request for permit
modification. Based on the record before you, and your agency's previous written acknowledgement that
the six sites included in the request for permit modification qualify for a NFA determination, denial of
that request is unwananted. For these reasons, I respectfully request that you reconsider this action.

Point of Contact is the undersigned at 915-568-3782.
Sincerely,

_,/ ..r

__,_,,,,..

~£!?~~:·~Keith Landreth
Director, Directorate of Environment
Fort Bliss

Cc:

T.A.Ladd,\VSl\.fR
Laurie King, EPA Region 6
Charles Lundstom, NMED-WWMD
M. Leavitt, NMED-G\VQB
J. Kieling, NMED-HWB
M. Hanning, NMED-G\VQB
D. Cobrain, NMED-HWB
G. von Gonten, NMED-HWB
J. Mullen, NMED-OGC
Dr. Mario Fiori, Assistant Secretary of the Anny for Installations and Environment
110 Army Pentagon Room 3E464, \Vashington, D.C. 20310-0110
Mr. James Connaughton, Chairman, Council on Environmental Quality
722 Jackson Place, N.\V., \Vashington, D.C., 20503

EXHIBITO
NMED Letter, April 25, 2003, SUBJECT: Request for Reconsideration ofNFA
Petition Denial Fort Bliss, EPA ID No. NM NM4213720101-01
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State ofNew Mexico
ENVIRONMENT DEPARTMENT
Hazardo1.1-s Waste Bureau

2905 Rodeo Park Drive East, Building 1

Bll.L RICHARDSON
GOVERNOR.

Santa Fe, New Mexico 87505-6303
Telephone (505) 428-2500
Fax {505) 428-1567
-www.nmenv.state.nm.us

RON CURRY
Sl::CRETARY

DERR/TH WATCHMAN.MOORE
DEPf.ITY.\'F,CRETARY

CERTIFIED MAIL
RETURN RECEJPT REQUESTED

April 25, 2003

Major General Green
Commander - USAADACENFB
Attn: ATZC-CG
Fort Bliss, TX 79916-6816

SUBJECT:

REQUEST FOR RECONSIDEREATION OF NFA :PETITION DENIAL
FORT BLISS EPA ID No. NM421372010l-01

Dear General Green:
The New Mexico Environment Department (N!VfED) has received a response letter dated April
14, 2003 from Keith Landreth of your staff in which Fort Bliss requests that NMED reconsider its
decision to deny Fort Bliss' No Further Action (NFA) Petition. NMED maintains that SW1\1Us
27B and 76 are active units where hazardous constituents have been detected. Moreover, Fo11
Bliss has not implemented a program to monitor potential threats to ground water. NMED
reiterates its position, as stated in our NFA Petition Denial letter dated March 10, 2003, that Fo1t
Bliss must submit a Corrective Measures Study (CMS) to implement a long-term ground water
monitoring program, and install effluent monitoring devices.
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General Green
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Be advised that failure to satisfactorily address the requirements that Nlv.IED specified in its letter
of March I 0, 2003 by April 28, 2003 may result in formal enforcement action. Please contact
David Cobrain of my staff at 505-428-2553 if you have any questions.
Sincerely,

James Bearzi
Chief
Hazardous Waste Bureau
JPB:gvg
cc:

Keith Landreth, Fort Bliss

T.A Ladd, WSMR
Laurie King, EPA Region 6
M. Leavitt, NMED-GWQB
J. Kieling, Nl\1ED-HWB
M. Hanning, NMED-GWQB
D. Cobra1n, NMED-HWB
G. von Gonten, NMED-HWB
I. Mullen, N1VIED-OGC

Dr. Mario Fiori, Assistant Secretary of the Army for Installations and Environment
II 0 Army Pentagon Room 3E464, Washington, D.C. 20310-0110

Mr. James Connaughton, Chairman, Council on Environmental Quality
722 Jackson Place, N.W., Washington, D.C. 20503
HWB-FB-00-004, Reading File, FB 2003
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EXHIBITP
NMED Letter, May 1, 2003, SUBJECT: Notice of Violation U.S. Army Air Defense
Artillery Center and Fort Bliss, EPA ID No. NM4213720101-01 HWB-FB-00-004
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State ofNew Mexico

ENVIRONMENT DEPARTMENT
Ha:r.anlous Waste Burea

BILL RICHARDSON
COJ-£RNOR

2905 Rodeo Park Drive Ea.st, Building i
Santa Fe, New Mexico 87505-6303
Telephbne (505) 428-2500
Fax (505) 428-2567
www..,.menv.state.nm.us

RON CURRY
S£CBETARY

DERRITH WATCHMAN-MOORE
Dl!PUTYSEam'TARY

VIAFEDEX
May 1, 2003

Major General Stanley E. Green
Commander - USAADACENFB
Attn: ATZC-CG
Fort Bliss. TX 79916-6816

SUBJECT:

NOTICE OF VIOLATION
U.S. ARMY Am DEFENSE ARTILLERY CENTER AND FORT BLISS
EPA ID No. NM4213720101-0l
HWB-FB-00-004

Dear General Green:

The New Mexico Environment Department (NMED) issues this Notice of Violation (NOV) to
Fort Bliss for failure to submit a Corrective Measures Study (CMS) to implement a long:term
ground water monitoring program and install eftluent monitoring devices for SWMUs 19, 27B,
and 76. In correspondence dated March 10, 2003, Fort Bliss was notified ofits obligation to
submit the CMS in accordance with Section V.R of its RCRA permit (Permit) and given 45 days
to submit an adequate response. Fort Bliss has failed to submit the required CMS, thus violating
its Pennit.
In accordance with Section 74-4-10NMSA1978, NMFD may: (1) issue a compliance order
requiring compliance immediately or within a specified. time period, or assess a civil penalty for
any past or current violations not to exceed $10,000 per day of non-compliance with each
violation, or both; or (2) commence a civil action in district court for appropriate relief, including
a temporary or permanent injunction. Any compliance order issued may include a suspension or
revocation of any permit issued by NMED.
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Fort Bliss is hereby required to submit the CMS within fifteen (15) working days of its receipt of
this letter. Failure to provide the CMS may result in initiation of formal enforcement actions as
outlined above. Any action taken in response to this letter does not relieve Fort Bliss ofits
obligation to comply with its permit or 20.4.1 NMAC in other activities that it conducts, nor does
it relieve Fort Bliss of its obligation to comply with any other applicable laws and regulations.
If you have any questions regarding this NOV, please contact Mr. Glenn von Gonten of my staff
at 505428-255 L

Sincerely,

Z
L

~

~

J
s P. Bearzt
Chief
Hazardous Waste Bureau
JPB:gvg

cc:

Keith Landreth, Fort Bliss
T.A Ladd, WSiv.IR
Laurie King. EPA Region 6
M. Lea'1itt, NMED-GWQB
J. Kieling, NMED-HWB
M. Hamtlng, NMED-GWQB
D. Cobrain, NMED-HWB
G. van Gonten, NMED-HWB
J. Mullen, NMED-OGC

Dr. Mario Fiori, Assistant Secretary of the Army for Installations and Environment
110 Anny Pentagon Room 3E464, Washington, D.C. 20310-0110
Mr. James Connaughton, Chairman, Council on Envirorunental Quality
722 Jackson Place, N.W., Washington, D.C. 20503
HWB-FB-00-004, Reading File, FB Red File, FB HSWA FILE
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