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YNCtASSifiEp FACSIX!LE XESSAGE 

TO: Ed Horst 

FROM: Lisa Cummings, DOE/LAAO, FTS (505) 667-5105 

DATE: May 13, 1992 

NUMBER OF PAGES: Cover • 

As promised, the draft Federal rac~lity compliance Agreement 

(FFCA) that will ~e discussed at EFA tomorrow. Please give a 

copy to Gini. 
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U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGION 6 

In ~he Matter of: 

U.S. DEPARTMENT OF ENERGY 
Los Alamos Area Office 
Los Alamos, New Mexico 

I. INTRODUCT:ON 

FEDERAL FACILITY 
COMPLIANC~ AGREEMENT 

1. Region 6 of the u.s. Envir=nmen~al Protection Agency 

(EPA) and ~~e u.s. Depart~en~ of Energy (DOE), Los Alamos Area 

Office (LAAO) are the parties to this Federal Facility Compliance 

Aqreement (FFCA or Agreemen~), entered into pursuan~ to Executive 

Order 12088, October 13, 1978, (43 Fed. Reg. 47707) and the Solid 

waste Disposal Act, as ~ended by the Resource Conservation and 

Recovery Act of 1976 (RCRA or the Ae:) and ~~e Hazardous and 

solid Waste Amendmen~s of ;.9S4 (HSWA), 42 u.s.c. §6901 et sag. 

2. This Agreement :s entered into by the parties to assure 

compliance by DOE with Subtitle c of RCRA, 42 u.s.c. §6921, ~ 

~., and its implementing requlations regarding the matters 

covered by this Agreement. The te~s of this Agreement shall 

apply to and be binding upon EPA and DOE. DOE shall notify its 

agents, employees, and contractors, and all subsequent operating 

contractors, owners, operators, management, and lessees of the 

existence of this Agreement. 

3. Executive Order 12088 was promulgated to ensure federal 

compliance with applicable pollution control standards. The 

Of!ice or ~anaqement and Budqat and the Department of Justice 

will be notified of this Agreement pursuant to their respective 
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duties to assure compliance with the environmental laws under 

RCRA and Executive Order :2088. The authority to enter ir.to this 

Agreement has been dalega~ed by the EPA A~ir.istrator to the 

Reqional Administrator of EPA, Reqion 6, and subsequently to the 

Director, Waste Manaqemen~ Division, Region 6. 

4. Section 6001 of RCRA provides that each department, 

agency, and instrumen~ality of the Executive Branch of the 

Federal Government. havir.g jurisdiction over any solid waste 

management facility or di5posal site, or engaged in any activity 

resultinq in, or which ~ay result in, the disposal or management 

of solid or hazardQus waste shall be subject to, and comply with 

all federal, state, interstat.e, and local requirement.s, both 

substantive and procedural, respecting control and acatement of 

solid waste or hazardous waste disposal in the same manner, and 

to the same extent, as any parson is subject to such 

requirements. 

5. DOE recognizes its obliga~ions t.o comply with RCRA as 

set f=rth in §6001 of RCRA, and Executive Order 12088, Sl-3, 

which authorizes EPA to nonitor federal compliance with 

applicable pollution control standards. EPA and DOE have reached 

agreement as to the steps that DOE/LAAO mus~ take to achieve 

compliance and to resolve those matters related herein. 

6. This Aqreement is not and shall not be construed as a 

permit an~ in no way affects requirements for DOE t= obtain any 

applicable federal, st.ate or local hazardous waste management 

permits. This Aqreemen~ doaa not relieve DOE of any legal 
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obligations under ~CRA. 

7. DOE consents to jurisdic~ion for purposes of entry and 

enforcement of this Agreement by EPA, provi~ed however, that DOE 

does not admit, accept, concede, or acknowledge the 

determinations, allegations, statements of fact, and conclusions 

of law se~ forth in this Aqreement and specifically reserves the 

riqht to con~est any such aeterminations, alleqa~ions, statements 

of fact, and conclusions of law in any proceeding other than 

actions brought by EPA to enforce this Agreement. 

II. QEf!~IT!ONS AND ABBREVIATIONS 

1. Except as proviaed below or otherwise explicitly stated 

herein, ~~e definitions provided in RCRA and its implementing 

requlations shall control the meaning of the terms used in this 

Aqreement. 

2. Additignal work means any work agreed upon by the 

Parties under Section XVI (Additional work) to this Aqreement. 

3. Agreement means this document and shall include all 

appendices to this document. 

4. ~means the Atomic Energy Act of 1954, as amended, 42 

u.s.c. S20ll et seq. 

s. ~means calendar days, unless business days are 

specified. Any submittal or written statement of dispute that 

under the terms o! this Agreement would be Que on a saturday, 

Sunday, or holiday shall be due the !ollowinq business day. 

6. ~ means the United Sta~es Department of Energy, 
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includinq the Los Alamos Area Office, and its authorized 

representatives. 
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7. !fa means the United States Enviror~ental Protection 

Agency and its authorized representatives. 

8, Hazardous Waste shall have the meaning set forth in 

51004(5} ot RCRA and 40 CFR Parts 260 and 261. 

9. ~means the Los Alamos National Laboratory, 

10. ~ means Land Disposal Res~rictions as se~ for~~ in 40 

CFR Part 268. 

11. LDR Waste neans mixed waste and other hazardous waste 

for which no treatment option exists which are subject to the 

regulations at 40 CFR Part 268. 

12. Mixed Waste means waste that contains radioactive 

components subject to ~~e AEA as well as hazardous waste. 

13. ~means the New Mexico Environment Department and 

its predecessor agency, the New Mexico Health and Environment 

Department, Environmental !~provement Division. 

14. ~means the Resource Conservation and Recovery Act 

42 u.s.c. section 6901 et se;. as amended by the Hazardous and 

Solid Waste Amendments of 1984 (HSWA), ~ib. L. 98-616, and their 

implementing regulations. 

15. Solid Wasta shall have the meaning set forth by 

§1004(7) of RCRA ana 40 CFR Part 261, 

16. ~torage means the holding of hazardous or mixed waste 

for a temporary period, at ~he end of which the hazardous or 

mixed waste is traa~ed, disposed of, or stored elsewhere. 
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lii. StAT~NT OF fACTS f$0 CONCLUSIONS OF LAW 

l. DOE is a depar~ment, agency or instrumentality of the 

Executive Branch of the Federal Government and must comply with 

the requirements of §6001 of RCRA. 

2. LANL is located principal:y in Los Alamos county, New 

Mexico, approxima~ely 60 ~iles northeast of Albuquerque and 25 

miles northwest of santa Fe. The s1~e encompasses approximately 

43 aquare miles. 

3, Loa Alamos was chosen in 1942 as the site for "Project 

'l, 11 a secret proj act. for t."le wart!.:\e development of the atomic 

bomb. The area was established as a military reservation, and 

operations beqan in 1943. Activities a~ LANL include research 

ana development of nuclear and ~on-nuclear weapons and energy and 

other research. 

4. The United Sta~es is t.~e owner and a co-opera~or of 

LANL. The Regents o! the University of California (the 

University) is the ~anagament and operating contractor for LANL 

pursuant to a contract with DOE, and is a co-operator of LANL. 

5, DOE is a ";enerator" of hazardous waste at IANL as that 

terc is defined in 40 CFR §260.10. 

6. LANL is a 11 facility 11 as t.hat tarm is defined at 40 CFR 

Par~ 260.10. 

7. On January 25, 1985, EPA ~anted the state of New Mexico 

tinal authority to admini;~er a hazardous waste proqram 

equivalent to the federal proqram. 

a. In November 1989, EID issued a hazardous waste facility 

, .. 
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operating permit for L&~. 

9. On July 25, 1990, EPA qranted final authorization 

to the State of New Mexico to requlate mixed waste. 

10. on January 25, 1991, DOE submitted "Part A11 of its 

mixed waste manaqemen~ per=it application ~o EPA. 

11. DOE ~rought to EPA's atten~ion the fact ~~a~ DOE is 

currently storinq certain :DR waste, and that such storage may be 

considered as not for the purpose of accumulatinq quantities 

necessary to facilita~e proper recovery. Specifically solvent 

wastes FOOl, F002, F003, F004, and FOOS and "California list" 

wastes are being stored bayond the t!=e 1:~its pe~itted ey the 

LORs. Upon expiration of the May s, 1992, national capacity 

variance, scheduled astes are also being stored beyond the time 

limits percitted by the ~Rs. The storage of such LOR waste has 

not ~een for the purpose of accumulating quantities necessary to 

facilitate proper recoverj, treat:ent, or disposal of such 

wastes, and constitutes a violation of applicable hazardous waste 

laws and requlations, including LDR regulations set forth at 40 

CFR Section 266.50. 

12. Additionally, waste which was generated prior to 

promulgation of ~R regulations is in retrievable storage at 

LANL. These wastes are s~ored in two soil covered storaqe pads 

(Pads 1 and 2) and the pads are i~cluded in the mixed was~e Part 

A submitted to NMED in January 1991. Pursuant to direction from 

NMED, remediation at these pads will soon be necessary. 

Activities such as exhuminq and recontainerizing tha wastes and 
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placinq them in an inspectaDle array, will ~ubject these wastes 

to LOR stora9e and disposal restrictions. 

IV. Covered Xattere 

l. Except as specifically se~ forth elsewhere in this 

Aqreemen~, this Aqreemen~ shall apply to the LDR requirements 

pertaininq to storage, trea~ent and disposal of LDR was~e at 

LANL which is subject to LOR as described in Paragraph 2 of this 

section. 

2. This Agreement shall apply to all LOR waste streams 

ident~fied which are regulated under 40 CFR Part 268 at ~~e time 

of the execution of this Agreemen~. The Agreement shall also 

apply to ~ixed waste which was stored at ~A-54, Area G, TRU-waste 

storage pads l, 2 and 4 before promulgation of pertinent LDR 

regulations. LOR was~e will be generated in connection with 

remedial activities connected wit~ those s~orage pads. 

3. The par~ies acknowledge ~~at this Agreement does not 

address corrective action pursuant to RCRA or HSWA. 

4. This Aqreement does not address RCRA compliance issues 

other than those issues specifically addressed herein. 

Therefore, tne parties acknowledqe that this Aqreemen~ does not 

affect the riqhts of EPA to address any RCRA violations which 

exist or may exist at ~~L, which are no~ specifically covered by 

this Agreement. 

V, COMPLIA.'iCE SCHS:PULE 
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The compliance schedule for the UL~ facility is intended to 

brin; LANL into compliance as expeditiously as practicable, 

pursuant to section 1-601 of Execut:ve Order 12088. The schedule 

is sat for~~ in Appendix A, which is attached to and incorporated 

into this Agreement. The compliance schedule was developed attar 

consultation between EPA and DOE. ~~enaver reasonably possible, 

DOE will expedite ~~e schedule. 

YI SUBMITTAL, EEYIEW AHD APPROVAL OF DELIYERABLtS 

1. Unless otherwise noted, all deliverables developed by 

DOE pursuant to this Agreement shall be submitted by DOE to both 

EPA and NMED. DOE shall complete and transmit each deliverable 

required by this Agreement upon the deadline established pursuant 

te this Aqreement !or completion of each such deliverable. All 

deadlines set forth herein, includi~q those established pursuant 

to Paragraph 4 of ~~is section, and those set forth in any 

deliverables approved pursuant to t~is Aqreement, consitute 

enforceable requirements of this Agreement. A transmittal letter 

will accompany aaQh aaliverable specifyinq the section of this 

Aqreament requireinq su~mittal of ~~at deliverable. 

2. Unless o~herwise noted, each deliverable shall be 

transmitted direct!y to the Projec~ Managers responsible for 

implementation of this Agreemen~. 

3. EPA will pro~ptly review each deliverable submitted by 

DOE required to be approved pursuant to this Agreement. In the 

course of this review, EPA will consult with DOE regarding the 
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adequacy of each deliverable. 

4. Open completion of review, and any appropriate 

consultation, of a deliverable, which review and consultation 

shall be completed within 60 days of receipt ot the deliverable, 

EPA may eit~er approve the delivera~le as submitted or return the 

deliverable to DOE with comments. =~ ~he event EPA returns the 

deliverable to DOE •ith comments pu=suan~ to a deadline 

established by EPA for =evision and resubmittal, the deadline 

shall provide DOE with a reasonable ~ime period to revise and 

resubmit the deliverable in light o: the nature ana extent of 

EPA's comments. In the even~ tha~ ~eview and any appropriate 

consultation of a deliverable is no~ accomplished within 60 days, 

then the deadlines for all delivera~les dependent on the 

particular deliverable baing reviewed shall be extended to the 

same exten~ that review exceeds 60 days. DOE will notify EPA in 

its transmittal letter acco~panying the deliverable whether any 

deadlines will be affected by a delay in reviewing the 

deliverable and, if so, which deal:~es will be affected. 

5. Unless o~~erwise set for~h herein, all deliverables 

must be approved by EPA to satisfy ~he requirements of this 

Agreement. 

6. Upon approval of a deliverable by EPA any requirements 

or obliqations set !or~~ in the deliverable shall be considered 

requirements of th:s Agraament. Therefore, upon approval of a 

daliverabla ~y EPA, DOE shall implement the deliverable as 

approvacl. 

•• II 
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7. In the event that DOE dispu~es EPA's determinati' 

respect to approval of a deliverable for which it is respo: 

DOE may submit the dispute for resolution pursuant to sect. 

(Dispute ~esolution) of this Agreement. 

~I. NOTIFICATION 

Unless otherwise specified, repo~ts, correspondence, 

approvals, disapprovals, notices or othe~ submissions re1a1 

or required under this Agreement shall be in ~~iting and sr 

sent by certified mail, return receipt reqested. 

• •• 

2. 

All documents to be submit~ed to EPA should be sE 

All documen~s sent to EPA will also be sub~itted 

NMED and should be sent ~c: 

3. All documents ~o be submitted ~o DOE should be se 

VIII. EXTEHSIONS 

1. DOE agrees to i:plement this Agreement in accord~ 

with the deadlines set fcr~h herein, as well as deadlines 

developed pursuant to ~~is Agreement. DOE further agrees ~ 

adopt all reasonable measures to avoid or minimize any dela 

the implementation of this Agreement. Any request for an 

extension of thirty days or more for a schedule shall be ma 

writing and received by EPA a~ leas~ ~~ir~y days prior to t 

scheduled deadline. EPA ~ill render i~s aecision within tw 

one days of receipt of the ex~ension request. Any request 

extension of a schedule !or less than thi~ty days shall be 

II 
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either orally or in writing, at leas~ seven days prior to the 

scheduled deadline. EPA will respcr.d to the request, either 

orally or in writing, pr1or ~o the due date. Any request tor an 

extension shall be provided to the par~ies in accordance with 

Section VI (Notifica~ion) . The reques~ shall specify: 

a. The schedule t."lat is sought to be extended; 

b. The lenqo:h of the extension souqht; 

c. The good cause(s) !or the extension; and 

d. Any related schedule(s) ";ha~ would :Ce affected if 

the ex~ension was or was not granted. 

2. Good cause ~ay exist for an extension when sought in 

regard to: 

a. An event of force ~aieure (an unexpected or 

unforeseeable even~ or circumstance which is 

beyond the control of DOE and which could not have 

been overcome by the due diligence of DOE). DOE 

shall bear the burden of proof that any delay is 

due to an event o! force maieure. DOE shall 

noti!y EPA of the event in writing within three 

business days of the time DOE becomes aware of an 

even~ of ;orce ma~eure which it believes will 

necessitate the ex~ension ot a deadline or 

deadlines. The noti!ica~ion shall describe the 

event of !orca majeure, the duration of the 

anticipated delay, ~easures taken or to be taken 

to mitigate t.~e delay, and the schedule for 
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implementation of ~itiga~ion measures. 

b. A ~elay caused by ~~a good faith invocation of 

dispute resolution cr the initiation of 

administrative or ~udicial action; 

c. A delay caused, or which is likely to be caused, 

by the gran~ of an ax~ensicn in regard to another 

schedule1 

d. A delay caused by additional work agreed ~o by the 

parties1 and 

e. Any other even~ or series of events mutually 

agreed to by ~~e par~ies as constituting good 

cause. 

3. For extension requests by DOE, i! EPA determines that 

gooa cause does not exist for all or part of a reques~ed 

e~ension, the schedule will not be extended, excep~ in 

accordance with a determina~ion resulting from the dispute 

resolution process. DOE ~ay seek and obtain a determination 

pursuant to the provisions of the Dispute Resolution section 

(Section :X) of ~1is Agreement within four~een days of EPA's 

decision on the extension request. If DOE !ails to invoke 

dispute resolution within the four~een-day period, DOE is deemed 

to accept EPA's non-concurrence and tha existing schedule. 

4. I! EPA determines ~~at the requested extension is 

warranted, the par~ies shall ex~end the affected schedule 

accordingly. 
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s. When a ti~aly request for an extension is ~ada, EPA 

shall refrain from taking any enforcement action aqains~ DOE 

regardinq the affected schedule unt:: a decision is reached on 

whe~er the requested e~ension will be approved. Following the 

qrant of an extension, EPA may take enforcement action only to 

compel compliance with ~~e schedule as ~est recently extended. 

6. For extension ~equests by EPA, if OOE does no~ invoke 

dispute resolution wi~hin fourteen days after written notice of 

the reques~ed extension, ~he ex~ension shall be deemed approved. 

~ MO~IF!CATION/;~~INAT:ON 

1. This Aqreemen~ ~ay be modi!ied only by agreement of the 

parties. All modifications shall oe in writing ana shall be 

effective when signed by oo~h parties. EPA shall be the las~ 

signatory on any modi!!ca~ions to t~is Agreement. 

2. Except as otherwise set :orth herein, this Agreement 

shall terminate upon co:pletion of the activities referenced in 

Sec~ion IV (Compliance Schedule) . 

3. This Aqreemen~ ~ay be te~inated at any time upon 

mutual agreement of the parties. 

4. Except as otherwise set forth in ~~is Agreement, the 

par~ies aqree, subject to relevant considerations, including the 

facts, circumstances, an~ status of DOE's compliance with this 

Agreement, to meet and negotiate in good faith the amendment of 

this Agreement with raspec~ to any LDR waste including, but not 

limited to, the incorporation of al: LOR was~es not addressed in 
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Appendix A, Compliance Schedule, and all LOR wastes which 

become subject to LOR regulations subsequent to the execu~ion of 

this Aqreemen't. 

s. DOE warrants tha~ it will exercise good !aith and due 

diligence in identifyinq ~R wastes ~ocated at LANL. In ~~e 

even~ tha~ despite such ~~ligence, DOE identifies previously 

unidenti:1ed LDR waste, ~OE will no~ify EPA in writing within 

five working days. The Parties agree to negotiate in good faith 

the ~edification of t~is Agraemen~ to incorporate such newly-

identified wastes. 

X. JISPPTE RESOLyT:oN 

1. Except as speci!ically set forth elsewhere in this 

Agreement, if a dispute a=ises among ~he parties to this 

Aqreement, the procedures of this Sectio~ shall apply. 

2. If a d~spute ar!ses, the dispu~inq party shall enqaqe 

the other party in infor=~l dispute resol~tion. Such interaction 

shall be between EPA and ~OE represen~atives identified in 

Section __ (Notification} or their immediate supervisors. This 

informal dispute resolu~:on shall be for a period of thirty days, 

during which time EPA and DOE shall neet as many times as 

necessary to discuss and attempt resolution of the dispute. 

3. If the informal dispute resolu~ion process is 

unsuccessful, wi~~in ten days after ~he expiration ot the 30-day 

informal dispute resolut~~n period, the disputinq party shall 

submit to the other party a written statement of dispute setting 
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forth the nature of the dispute, ~~e work affected by the 

dispute, tha disputing par~y's position ~ith respect to the 

dispute and the infornation which the dispu~inq party is relying 

upon to suppor~ its position. 

4. The disputing par~y shall fO~Nard the written statement 

of dispute to the Dispute Resolution Co:mittee (DRC) for 

resolution. Upcn submission of a dispu~e to the DRC, the other 

party shall, within fourteen days, submit a written statement 

formally es~ablishing its position on t~e dispute. 

5. The DRC shall be composed of a representative !rom EPA 

and a representative from coE. EPA's representative shall be the 

DOE's representative shall be the 

If any delegation of this DRC 

responsibility is made by a designated ~RC representative, 

notifica~ion of such delega~ion shall be supplied to ~~e other 

party. 

6. Following eleva~~on of a dispute to the DRC, the DRC 

shall have 21 days ~o unanimously resolve the dispute and issue a 

written position. If the CRC is unable to unanimously resolve 

the dispute within this 21-day period, ~he EPA DRC representative 

shall issue a written position on the dispu~e by the 

twenty-eighth day following submittal. Within fourteen days 

after receipt of ~~e EPA DRC representa~ive•s written position, 

DOE may submit a written no~ice of dispu~e to the Senior 

ixecutive Committee {SiC) for resolution. In the event that the 

Qispute is not escala~ed to the SEC wi~~in the designated 
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fourteen-day escala~ion period, DOE shall be deemed to have 

aqreed with the EPA ORC representat:ve's position with respect to 

the dispute. 

7, The SEC shall serve as the forum for resolution of 

disputes which are elevated pursuan~ to the procedures set out in 

this Section, and shall be composed of a representa~ive from EPA 

and ~ representative from :oE. EPA's representative shall be the 

Regional Administrator of EPA Region 6. DOE's representative 

shall be the Area Manager of the Los Alamos Area Off~ce. The SEC 

members shall meet, confer, and make their best efforts to 

resolve the dispute and :ss~e a wr~~ten decision. rr unanimous 

resolution of ~~e dispu~e is not reached within 21 days, the 

Regional Administra~or shall issue a written position on the 

dispute within four~een days following the 21-day ~esolution 

process. 

8. DOE ~ay, within fourteen days of the receipt of the 

Regional Administrator's written position, issue a written notice 

elevating the dispute to the Administrator of EPA for resolution 

in accordance with all applicable laws and procedures. If DOE 

does not elevate the dispu~e to the Administrator of EPA within 

the time frame designated, DOE shall be deemed to have agreed 

with the Regional Adminis~rator's ~Titten position with respect 

to t.he dispute. 

9. Upon escalation of a dispute ~o the Administrator 

pursuant to this Section, the Administrator will review and 

resolve the dispute wi~~ir. 21 ~ays. Upon request, and prior to 
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resolvinq the dispute, the EPA Administra~or shall mea~ and 

confer with the secretary of Energy to discuss the issue(s) in 

dispute. Upon resolution, the Ad~inistra~or shall provide DOE 

with a written final decision setting forth resolution of the 

dispute. 

10. The pendency of any dispute under ~his Section shall 

not affect the parties' timely perfo~ance of their respective 

responsibilities pursuant to this Agreement, excep~ ~hat the time 

period for comple~ion of NOrk affected by such disputa(s) shall 

be extended for a period of time not to exceed the actual ti~e 

taken to resolve any good faith dispu~e :n accordance with the 

procedures specified herein. All elemen~s of the work required 

by this Agreement which are not affected by the dispute shall 

continue and be completed in accordance ~ith the applicable 

schedule. The dete~ina~:cn of elements of work, sub~ittals or 

actions affec~ed by the dispute shall be determined by EPA 

pending final resolution of the dispute. 

ll. When dispute resolution is in progress, work underway 

to fulfill DOE's obligations under ~~is Agreement will be 

immediately discontinued if the EPA DRC representative requests, 

in writing, that work related to the dispute be stopped because, 

in EPA's opinion, such work is inadequate or defective, and such 

inadequacy or defec~ is likely to yield an adverse effect on 

human health or the environment. To the extent possible, EPA 

shall give DOE prior notification that a step-work request is 

!or~hcominq. After stopping work, if DOE believes ~~at the 
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stop-work request is inappropriate or ~ay have potential 

siqnifican~ adverse impac~s, DOE ~ay meet with the EPA ORC 

representative to discuss ~~e stop-work request. Following this 

meeting, and turther consideration of the issues, the EPA DRC 

represen~a~ive will :ssue, in writing, a final decision with 

respect to the stop-work request. the fi~al written decision of 

the EPA DRC represen~a~ive nay i~ediately be subjected to formal 

dispute resolution. Such dispute resolution may De brought 

~irectly ~o either the DRC or the SEC, a~ the discre~ion of DOE. 

12. ~pen resolution of a dispute pursuant to the procedures 

specified in this Section, the resolution and final deternination 

will be incorporated into the appropriate plan, schedule or 

procedures. DOE will i~plement this Agreement according to the 

amended plan, schedule or procedures. 

13. Resolution of a dispu~e pursuant ~o this Sec~ion ot the 

Aqreement shall be in accordance with all applicable laws, 

regulations and requirements and cons~itutes a final resolution 

of any dispute arising under this Agreement. The parties shall 

abida by all terms and conditions of any final resolution of 

dispute obtained pursuan~ to this Section of the Agreement. Such 

resolution shall con~ain a findinq as to whe~her the invocation 

of this section was ~ade in qood faith. 

XI • FtTND !NG 

1. It is the expec~ation of the parties that all 

obligations and commitments established by this Aqreement will be 
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fully funded by DOE. DOE shall ~ake all necessary steps ana use 

its best efforts to obtain ti~ely and sufficient !unding to meet 

its obliqations and commitmen~s under this Aqreemen~, including 

but not limitaa to the submissio~ of timely budget requests. 

Nothinq herein shall affec~ DOE's au~hority over its budget and 

fundinq level submissions. Sec~~on l-5 of Execu~ive Order 12088 

sta~es ~~at "(t)he head ef each executive agency shall ensure 

that sufficient funds for compliance with applicable pollution 

control standards are request:ad in the Agency buaget." Any 

requirement for the payment or obligation of f~~ds by DOE 

es~ablished by t~e terms of ~h~s Agreement shall be subjec~ to 

~he availability of ,appropria~ed :~nds, and no provision herein 

shall be interpreted to require obligation or payment of funds in 

violation of tha Anti-Deficiency Act, 31 u.s.c. S1341, as 

amended. In cases where payment or obligation of funds would 

cons~itu~e a violation of the &~~1-Deficiency Act, the dates 

established requiring the paymen~ or obligation of such funds 

shall be appropriately adjusted. 

2. Failure to obtain adeq~ate funds or appropriations !rem 

Congress does net in any way release OOE !rem its ultimate 

obligation to co~ply with RCRA. Subject to the terms of this 

Aqreemen~, if appropriated funds are not available to fulfill 

DOE's obligations under this Agreement, EPA reserves the right to 

initiate any other remedy ~ha~ i~ would have absen~ this 

Agreement. 

3. DOE is preparing an Environmen~al Restoration and Waste 
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Management Plan (5-Year Plan) which will ~denti!y, inteqrate, and 

prioritize environmental restoration and waste management 

ac~ivities a~ all DOE nuclear facil:tias and ~ites, and previae a 

consistent basis for DOE to address environmental requirements 

and develop and supper~ its budget reque~~s. The 5-Year Plan 

will be updated annually to incorporate any changes ~~at occur in 

the program including changes due ~: ~he following factors: the 

availability of Congressional funding; the completion or 

modification of Federal Facility Agreemen~s; applica~ion of the 

na~ional prioritization system to enviro~ental restora~ion and 

waste management ac~ivities _conducted under the 5-Year Plan; 

conditions determined as ~he resul: of assessment and 

charac~erization activi~ies at DOE !acilities and sites; and new 

or amended regulatory requirements. The activities and related 

milestones in the 5-Year ?:an shall ~e consistent with the 

provisions, including requirements and schedules, of this 

Aqreement. It is the intent of DOE ~~at ~he ~-Year Plan be 

drafted to ensure tha~ tte provisions of this Aqreement are 

incorporated into the DOE planning and ~udqet process. Nothing 

in the 5-Year Plan shall be cons~rued to affect the provisions in 

this Agreement. However, the Partiais recognize that application 

of the 5-Year Plan's national prioritization system may result in 

a proposed implemen~ation schedule for environmental res~oration 

and waste management activities that is different !rom the 

schedules specified in this Agreement. The Parties shall work to 

address and resolve any such differences and reserve the right to 
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modify this Agreement, and, where necessary, to invoke the 

appropriate dispute resolu~ion provisions of this Aqreement. 

Penainq resolution of any such dispute, ~he provisions and 

deadlines in effect pursuan~ to this AGreement shall remain in 

effect and enforceable in accordance with ~~e terms of this 

Agreement. Any modificatic~s ~o ~his Agreement wil: be 

incorporated, as necessary 1 in ~he annual updates of the 5-Year 

Plan. 

XI. OTRER APPL:CAB!.E I.AWS 

All actions required ~c be taken pursuan~ to this 

Aqreemen~ shall be under~aken in accordance with the requirements 

of all applicable local, state, and Federal laws and regulations. 

DOE shall obtain or cause its representatives to obtain all 

pe~its and approvals necessary under such laws and regulations. 

XII. QTHER CLAIXS 

Nothing i~ this Agreement shall constitute or be construed 

as a release from any other claim, cause of action or demand in 

law or equity against any person, firm, partnership, or 

corporation for any liability it ~ay have arising ou~ of or 

relating in any way to the generation, storage, treatment, 

handling, transporta~ion, release, or disposal of any hazardous 

constituents, hazardous substances, hazardous wastes, pollutants, 

or contaminants found at, taken to, or :aken !rom LANL. 
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XII!. ACCESS/PATA/POCy~ AYAILbBILITY 

1. EPA will be permitted to enter, upon the presentation 

of creden~ials and other documents as may be required by 

applicable laws, regulations or DOE orders, all areas of LANL 

which handle hazardous waste, or which contain information 

referred to in this section. EPA will be permitted to inspect 

records, loqs, and other 1ocuments relevant to implementation o! 

this Aqreement; verify co~pliance by DOE with this Agreement; 

review the progress of DOE, its contractors, and lessees in 

carrying out the activities under this Aqreement; conduct tests 

which EPA deems necessarJ; and vari!y data submitted to EPA by 

DOE. DOE shall honor all requests for aeeess to LANL made by 

EPA, so long as the provisions of this Section are fulfilled. 

When on site, EPA shall comply with all applicable Occupational 

Safety and Health Administra~ion regulations, and DOE site health 

and safety requiremen~s. EPA access shall be subject to the 

applicable requirements of the Atomic Energy Act, 42 u.s.c. §2011 

et sea., and any Executive Orders concerninq the handling of 

unclassified con~rolled n~clear info~ation, restricted data, and 

national security informa~ion. 

2. Any information or documents produced under the terms 

of this Agreement by EPA and DOE shall be available to the public 

except: 

{a) those iden~ified to EPA by DOE as classi!ie~, or 

unclassi!ied c~t controlled, within the meaning of and 

in accordance with the AEA; 
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(b) those that could otherwise ce withheld pursuant to 

the Freedo~ of :nforma~ion Act or ~he Privacy Act, 

unless expressly authorized !cr release by the 

originating aqency; 

(c) those stil: considered to be in draft or unfinished 

form; 

(d) those containing attor~ey work-product or 

attorney-client privileged ~a~erial; or 

(e) those subject to business confidentiality claims. 

Docu=ents or information so ident!fied shall be handled in 

accordance with any applicable regulations. No document ~arked 

draft may be made available to the public without prior ·written 

approval of the generating party, Unless otherwise restricted by 

Subsections (a), (b) and (d), if ~he documen~ is draft final 

(pendinq public review) cr final and no confidentiality claim 

under Subsection {e) accc~panies information which is submitted 

to any party, then the information may be made available to the 

public without further notice to ~he oriqinatinq party. EPA 

reserves its right to seek to otherwise obtain access to such 

information or facilities in accordance with applicable law. 

XIY. ENFORC~!NT ACTIONS AND R~S!RVATION Of RIGRTS 

1. EPA aqraes not to initiate any civil administrative 

enforcement action or to refer a civil judicial enforcement 

action to the Depar~~ent of Justice, for violation o! RCRA 

§J004(j) arising fro~ the storage of LDR was~e at LANL for so 
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long as DOE is in compliance with ~~a requirements of this 

Aqreamen~. 

2. However, ~n ~~e event ~r.a~ DOE is delayed in fulfilling 

its obliqa~ions as set forth in this Agreement as a result of 

insufficient availability of fundir.g, and the parties are unable 

to aqree to an ex~ension of schedules as provided for in Section 

VII (Extensions), the covenant se~ ~orth above shall terminate. 

3. Further, no~inq herein shall preclude any actions by 

EPA to entorca the ~a~s o! this Agreement, or ~o address or 

brinq any enforcament ac~ions for :1) any pre-existing, current 

or future violations or conditions at LANL not spec:fically 

covered by this Aqreement, or (2) any amerqency condition or 

imminent hazard that nay exist or arise at LANL. 

'I:V. SEV'ER~BILITY 

I! any provisior. or authority of this Agreemen-: or the 

application of this Aqreement to any party or circ~stance is 

held by any judicial or administratlve authority to be invalid, 

circumstances and tr.e remainder ot the Agreement shall remain in 

force and shall no~ be affected thereby. 

xyi. ADPI:ICNAL WOBK 

1. EPA may at any ti~e request additional work, includinq 

field modifications, investigatory work, or enqineerinq 

evaluations, which they determine necessary to accomplish the 
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purposes of this Agreement. Such requests shall ~a in writinq to 

DOE. DOE agrees to qive full considera~ion to all such requests. 

DOE may either accep~ or rejec~ any such requests and shall do so 

in writing, together with a statement of reasons, within 

forty-five days of receipt of any such requests. If there is no 

agreement concerning whether or no~ the requested additional work 

or modification to work should be conducted, then dispute 

resolution may be invoked. 

2. Should additional work be required pursuant to this 

Section, deadlines and schedules fer i~plementation of any 

activity shall be proposed by DOE and, if approved by EPA, shall 

be included as an appendix to this Agreement. 

3. The discovery of previously unknown facts or conditions 

related to radionuclide emissions at LANL may be addressed as 

additional work under this Section or by ether means as EPA in 

its discre~ion deternines. 

4. Any additional work or ~odifications to work proposed 

by COE shall be proposed in writing and DOE shall not initiate 

such work prior to review and approval by EPA. 

5. Any additional work or modification to work agreed to 

or required under this sec~ion shall be completed in accordance 

with the standards, speci!:cat:ons, and schedules determined by 

the Dispute Resolution Ccm=ittee or approved by EPA and shall be 

governed ~y the provisions of ~~is Agreement. 
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XVII I &"1ENDMENT 

In the event there is an amendoent of RCRA after the 

e!!ective date of this Agreement, or :hanqes ~o the regulations 

promulqated thereunder, the compliance schedule herein may be 

reneqotiated to reflect these changes. such renegotiation shall 

be governed by Execu~ive Order 12086 and the provisions of this 

Aqreament. ourinq tha pendency of any renegotiation, the 

compliance schedule, to ~~e exten~ that it does not conflict with 

statutory or regulatory changes, shall remain in effect ·.;.nless 

specifically waived by tPA. 

XVIII. SANC~!ONS 

1. In tha event that DOE fails to bring LANL into ~ull 

compliance with the regulatory requirements as specified in this 

Agreement within the ~i~e periods ir.dieatad herein and ir. 

s~mittals approved by EPA pursuant ~o ~~is Aqreemen~, subject to 

the Funding, Modification, Extensions and Dispute Resolution 

sections of this Aqraamen~, EPA reserves the riqht to pursue any 

remedies that it ~ay have pursuant to Federal law. 

2. In the event that DOE fails to comply with the 

schedules set forth herein, subject ~o the Funding, Modi:ication, 

Extensions and Dispu~e Resolution Sections of this Agreement, the 

parties a;raa that EPA shall have the right to terminate this 

Agreemen~ by written notice to t~e parties. 
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XX I EP'FtCTP,T'E PATE 

The effective date of this Agreement shall be the date on 

which it is signed by ~,a last signatory, ~hich shall be EPA. 

IT IS SO AGREED: 

Date 

Date 

Jerry L. Eellows 
Area Manager 
~os Alamos Area Office 
~.s. Depart~ent of Energy 

u.s. Environmental Protection Aqency, 
Reqion 6 
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1. DOE-LJ.-~.0 ~·rill :::-evise the existing wast:e minimization 
~::>lan c.nd sub:mi·t. a :::-e'Jised plan to EP.~ for revie·,.;. The waste 
minimization prcgra2 ~vill provide for segregation of any solvent 
co~raminated wipes !rc~ nonhazardous ~aste where possible, w~ll 
5ubsti~u~e nonhazaricus solvents ~or ~azardcus solve~ts w~ere 
possible, and wi:l ;ursue a program to ::inimize the ger~ration 0f 
l-:azardous ~,;aste ':hrcuc;hou-: -::;;.e facility. Upon review and comment 
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:.JOE-:U....AO will sub::ii-: ?has2 II fac.:l.:.ty report within 24 months of 
the effective date ~f this agreement. 

Facilities included in the ?base !II ~epor~ ~ill te: 
o't T'"'r7 ,..,.,. • ...,~:-~~ina -=c:r""ili-'-·r .-'\.U ~.J........,;"---.::;t-.1. .J ---- --* :2~{tended lor:g--te::-:: T7-.U s-=orage facility 

00E-L~O will subrni~ t~e P~~se III facility renort within 35 months 
of the effec~ive ~a~e of ~~is agreemen~. 

, . COE-r ... ::. .... :::.o ~;ill 2-llo·..; Z?A :rtegion 'II employees dealing 
~,lith ::1ixed >vaste access 1 ~.:pan req--.1est and availability 1 to all 
:.p::?:ropriate traini.:-:g ccurs-::s and seninars ~.;i thin DOE-LA.:\:) co:1trol. 
E::?.:;. region VI ·,;ill allo~¥ !:CZ-LAAO employees access 1 upon request 
a.:-:d availability to all ap;rcpria~e traini~g courses and seminars 
dealing with hazardous ~as~e. Lis~ings cf training opportunities 
7l:l ~e provided a.:-:nually ~o both ;arties. 
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-:::a~ a.:: cc::uJunic2.-:.:.=:1 ::::-:::: :.::e ot:::·== ?art.:.2s and F~:;j ec-:. ~·ianagers 
:..s .::::.ss::=:Ji::a-c.=d ap;-=::pri::;.t2~~ .. -::J 7:::.:=.~ :::2spc::si~la ?::::-iec--: ~,.!::.r.3.C:t?!:"'s 
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~r=gress and proble~s ~alat:.:-:g to a:l ~crk ~:1der ~he Agreeme~~. ~s 
a ::-aqu:.rement of t::e .::.ger.:::::. ::cr each :::1eet:ing 1 E?.:;. shall noti:~· 
COE-:::..AA.O o= .::.11 :;::c'tential :.3sues cr -:_:;rcble:::s regar:iing cc:::?li:::_nce 
~ith ~::e Agreemen't. Additi=~ally, 

' ~ . .. ' - . ~ . ~ 

prev1c~s~y 1aen't1r:ea prc=-e~s or 
provided and disc~ssad. 

:sst:es 
of the c~ring of any 
cornpl:.ance shall ~e 

:. Draf~ :::eetir.g ni~~tes sha_l te prepared ~y DOE-~0 and 
provided to the other Parties within 'ten (10) days of the meeting. 
Any changes to the ::1inutes shall ;:;e provided to DOE in writing 
~ithin !ourteen (l~) days c: the receipt of the draft minutes fer 
incorporation into the :r1~al ::ninutes. Failure to provide timely 
~han~es "to the ~inutes sha~: constitute agreement. 


