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INFORMAL :
DCE COMMENTS ON THE PUBLIC COMMENTS RECEIVED
ON THE FEDERAL PACILITY COMPLIANCE AGREXMENT (Froa)
BETWEEN DOE ARD £Pa
DEALING WITH MIXED AND HAZARDOUS WASTE AT THE
LOB ALAMOS NATIOMAL LABORATORY (LANT.)
SUBJTEQT TO LAND DISPOSAL RESTRICTIONS (LDR)

NMED Comments (Attachment to 8/30/93 letter Eapinesa to
Dougharty) s '

DOE's pesitien is that the FFCA as drafted already addresses all
of the concerns expressed by NMED in this section of its
commenta. .

EPA and DOE included the language in Section I’ (Introduction),
paragraph 8 (page 4), and also in 8action XIX (Enforcement
Actions and Reservation of Rights), paragraph 6 (page 35), for
the very reasons NMED 8xpresses concern about. Thare has never
been any question about DOE's understanding that, if it 'is to

of LDR storage prohibitions three ysars after the effective date
of the Federal Facility Complianca Act of 1982 (the Act), it must
"submit a site treatement Plan to the state of New Moxics or
enter into an ageement with the State addressing the treatmant of
mixed waste at LANL" (Section I.8) and "become subject to a gtate
order to comply with such plan or agreement" (Section
XIX.6) . (Emphagis added.) DOE' again assures EPA that DOE
understands that the FFCA between DOE and EPA dealing with LDR
wadte at LANL does not, and cannot under the law, entitle DOE to
sovereign immunity from fines and penalties for violations of LDR
storage prohibhitions three years after the effectiva date of the
Act ) . .

DOE fully understands that the State of New Mexico is the "proper
Tegulatory authority® to carry out the actions described abeve
with regard to treatment of mixed waste at LANL no later than
three yeare after tha sffective date of the Act. The FFCA for
dealingy with LDR wastes at LANL was initiated prior to the
passage of the Act and was firat discussged in a meeting attended
by EPA, DOE, NMED, and the University of california. NMED was
raprasented at that meeting by Gini{ Nelson and B4 Horst. It was
agreed at that meeting, prior to passage of the Act, that neither
NMED or the University would be a pParty. After passage of the
Act, considerable thought was given to the necessity or
continuing with the FFCA. Tt was determined by the parties that
the provisions and intent of Exacutive Ordaer 12088

still imposed on them an obligatien to put inte Place a plan for
bringing DOE inte compliance with LDR storage prohibitions in the
interim period before agxeement is raeached or a Plan agreed to
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DOE COMMENTS ON COMMENTS 2

batween DOE and NMED as raguired by the Act. Section XV
(Termination), paragraph 3 (page 239), ,of the draft FFCA provides
that the FFcA will terminate when such actions are taken.

& - I

DOE recommends that no changes be made az a result of these
comments. The language on the Anti=Deificiency Act and DOE's
obligations to obtain funding ¢o meet ite ebligations are
matters of federal, not state, law, The parties have assured
that the language included is consistent with the policies of
both EPA and DOE.

DCE understands that the ability of NMED or EPA to assess fines
or stipulated penaltiea is not depetident on Congresgional
appropriatiocns or the Anti-Deficiency Act (See Section XX,
paragraph 2 (page 36).

DOE rasommends that the FFCA ba raeviged to
address this comments and Suggests the follewing language to be
inserted after the last.sentence of Eection IX (Submittal, Review
and Approval of Daliverables), paragraph ¢ (page 18):

Approval of a deliverable by EPA does not caopsgtitute
approval by NMED, and DOE understands that any plan approved
by NMED or agreement reached between DOE and NMED addressing
mixed waste at LANL under the FF¢ Act may impose different
or additional requirements and achedules on DOE.

o DOE is unaware of any programmatic
requiraments the FFCA imposes on NMED. NMED's review of
deliverables is entirely ocptiocnal.

- The concern axpressed in the first paragraph
and the first gentence of the second paragraph of comment 3 is
already addressed in Ssction I, paragraphs 5 and 6 (pages 2 ang
3), and Section XXTII (Other Applicable Law) (page 40). DOE
recommende no changes as a resuit of this compent except to point
out to NMED that the FFCA is limited by its terms to the "covered
nmatters" described in the FFCA. -

DOE has no objection to notifivcation by EPA to NMED when EPA
stops work under Section XVIII (Creation of Danger). DOE
suggests that the following language be added to the end of
paragraph 1 of Section XVIII (paga 33):.

Wnenaver EPA directs DOE to stop further implementation of
this Agreement under thim Section, it shall notify NMED,

Specific Comment 4, This commant requires clarification only.
The distinction between Appendix A and Tables 1=4 of Apprendisx B
is that Appendix A identifies Primary waste atreams that may
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DOE COMMENTS ON COMMENTS 3

contain a variety of hazardous waste constituents. The purpose
of Appendix A is to ensure that the Agreement sncompasses a))
potential process wastes that are ourrently being generated at
LANL or which DOE knows will be generated during the term of the
Agreement. Tables '1-4 in Appendix B are more specific listings
of process waste streams, based on current information, and
subject to change as operations at LANL change. Appendix A can
he changed only by formal modification fo tha Agreemant. Tables
1-4 of Appendix B, on the other hand, are more specific and can
be ravised by annual reports to EPA,

In response to the last comment: examples of existing waste
atreams which are covered by the Appendix a cataegory "Mercury"
ara found in Attachment A, Appendix B, Table 1, Waste Catagory
numbsr 8, “Decontamination waste", and Table 2, number 13, "Scrap
netal"; "Dioxins" are found in Table ‘4, number 2, "Dioxins";
"Photographie Fixer” is found in Table 2, numbar 18,
"Photografhic fixer”; and Plutonium of "Plutonium Process
Residue" is found in Table 3, numbar 3, "Process residue’" and
numbers 5, 7, and 8, “Cemented and Dawatered process sludgas".

"Lead Stringers" were inadvertently coembined with all shielding
in Tablae 1, category 7. This Catagory will be revised to shaow a
separate location and volume for the lead stringers.

Spacifig Comment 5,

a. As indiocated in doccumentation provided to Joel
Dougherty by LANL, NMED has asserted that LANL's mixed
waste units do not have interim status under state law
although NMED treats tham ag if they did have intarinm
status in terms of enforcement. DOE views tha PFCA has
stating that the mixed wastae unita have interim status
under federal law and does not purport to charactize
their status under state law.

b. Suggest revising last paragraph on page 5 of the
Complianse Flan to read:

"The completion of this Btudy will lead to
development of the permit applicatien and will
identify upgrades which can be mada. If upgrades
are needed, & schedule for upgradea activities
will be submitted as a deliverable (IFLL 200),"

C.  The phrase “applicable treatment facilities" (page 11
of the Compliance Plan) means treatment faoilities
which have the capability to handle the articular kind
of wagte requiring treatment. This qualificaiton is
particularly relevant becausa of the radicactive
componant of the waste. fThere are many offsite
facilities available around the country which are able
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DOE COMMENTS ON COMMENTS 4

to treat these hazardous wastes when thay are not mixea
with a radicactive compenent. These facilities are not
"applicable"” because thay are not designedq or licenseqd
to manage radicactive materials. Additionally, there
may be facilities which can accept mixed waste;
x>' however, their NRC license ma{ be 80 1limited as to the
L types and amounts of radicactive isotopes that the

sﬁp e would have to be "diluted" or staged and treated
a &;’}") small amounts ovar a long periads of time.
e Highed risks and other similar detrimental factors

4
uél night make that option less desirable for safety
reasond. ‘There is no intent in the FPCA to digoourage
aggressive use of offsite or onsite treatment
facilities,

d. DOE recommends ¢hanging "impoundments? to
¥ impoundment".

e¢. DOP agrees that this change 1s reguired.

Specific Comments €, DOR recommende that all referances to HWMR-6
will be changed to HWMR~7.

CCNB Cemments (Attachmant to 9/7/93 letter Coghlan to Doughsrty).

DOE disagrees that the Compliance Plan for the FFCA is a “gtudy"
plan. The plan contains coporete raguiremants and kchedules for
the development of treatment technologies and the treatnment of
low level mixed waste to meat LDR standards and the handling of
transuranic mixed waste to mest Waste Isolation Pilot Plant waste
acceptance criteria.

In responding to CCNS, it should be stated that treatment
technologies for mixed waste must take into consideration the
radiocactive component of the waste and whather treatment
increases the radiation hazara to human health ang the
environment. Available treatment technoleglias may lead to
digpersal or dangerous concentration of radioisotopes.
Therefore, the Compliance Plan for the FFCA requires the
devalopment of treatment technologies for treating mixed waste.

However, the intent of the investigations into treatment
technologies is to develop concrete facilities to treat low-laevel
mixed waste currently in storage and pojected to ba generated in
the future. The Compliance Plan is, thua, predicated on real
treatmant of mixed wasta. The fact that funding has already been
sought for such projects as the hazardous waste traatment
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DOE COMMENTS ON COMMENTS S

facility demonstrates a genuine willingness to achigve compliancs
with LDR requiremants,

CCNS's concern about the contrelled air incinerator (CAI) is
consistent with DOE'a concern about blindly moving forward with
existing treatment technologies. A large volume of low-lavel
mixed waste in gtorage at LANI may be treated te LDR standards in
the CAI. 1In order to assure that this facility is able to safely
traat low-level and transuranic mixed wastes, an environmental
assessment is currently being conducted. Howaver, baecauge the
CAI is already in placa and has Proven to treat surrogate organic
compounds to 99,9 percent destructien efficiencies, it must bhe
consldered in any plan to treat mixed waste to LDR standards to
achieve compliance with Section 3004(j). of the Solid Waste
Dispomal Act, as amended.

It should be noted that the CAT will not be gperated to treat
nixed waste until il) NMED either issues a new permit for
modifies the existing hazardous waste permit fer LANL to allow
for traatment of mixed waste in the CAT and (2) DOE has completed
the National Environmental Policy Act reviaw precess.

Regarding CCNS's comments in the last paragraph of this guestion
on incineration technologies and performance, DOE provides the
following information to damonstrats that the units mentioned py
CCNS are not comparable to the CATI:

* The 1588 DOE HQ Environmental Survey discusses a unit
located at TA-42, LANL, which operated in the early 1950s.
It wae operated befora the currently applicable, stringent
incineration performance standards vere establishad by EPA.
The CAT will not only be suject to the current standards but
wae also degigned as a state of tha art facility. ’

* All high-efficiency particulate filters are vulnerable to
breaththrough. Az a result, the CAI uses dual HEPA
filters with a redundant, parallel filter bank system. 1If
one of the dual filters fails during operation, the gystenm
can be manually switched to the redundant €ilter bank.
Hence, although the probability axists that a filter will
fall, it is very unlikely that particulates will be released
to the aenviromment.

* Tha Lawrence Livermore incinerator was unable to pass trial
burns for nalogenated organig conmpounds because downstreanm
gocrubber systems in that unit are inadeguate to handle
chlorine. The CAT, however, will undergo trail burns with
surrogata compounds to deterine whether it can effectively
destroy the hazardous constituents of combustlble mixed
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DOE COMMENTS ON COMMENTS 6 .

wasten,

Finally the incinerator iz intended to operate in compliance with
EPA's proposed Combustion Strategy which ingeorporates emission
standards for dioxins, toxic metals, and particulate matter.

3.

608/468 " d 61:#T £66T-CC—0ON



3. ?ho—respend-nt raises the 1ssue of disposing mixe& waste
cn-site, Firat, it should be noted that the proposed TA-5¢
Area @ expansion to the west is for additional low-level,
nonhazardous waate dieposal. The Laboratory is currently
developing Plans flor construction of a low-leval mixed wagte
disposal facility that will ba locatad at TA-E7. 8econd,
the intent of the compliance agreement i8 to bring the
Laboratory into cempliance with the storage prohibitions in
RCRA $§3004(3). This will be acconplished by a schedule
outlined in the compliance plan. A discussion to dispese

treated, 1listed mixed wastes is not within the scops of thig
agreement , Hewaver, disposal of treated mixed wastes wiil
be gsddressed in & consent agreerent nagotiated with the New

Mexico Environment Department pPursuant to the Federal
Facilities Compliance Act of 1992,

4. It 4e ILANL'‘s intant to minimiwe the wvolume of radioactive

and mixed waste to the greatest extent possible. All

Process weagtes are undergoing assessments to identify
oppertunities for waste wmiaimization through &ource
reduction. product substitution, or process modification.

Given the coamplexity of this facllity and itf4 ever-changing
activitias it ig a ffieult, at thig ctime, to realistically
set an enforceadble goal for waste minimization until fuzther

data become available. The Laboratexy's ultimate goal,
however, is to attain, if reasonably possible, czare
dischargs to air, water, or soil,

Los Alamos study aroup

The respbndant commarits that thar'e is no mention of the
proposed mixed waste dispossl facility. To reiterate, the
8cope of this agreement is to bring the Laboratory into

compliance with the LDR storage prohibitions in RCRa
$3004 (7). '

T
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