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XIJORKAL . DOB ~~TS ON !HB PUB~tC OOXXBMTS R8CmiV·~ o• ~HI FBDIR&L fACltlTY CQKILIAICI AGliiMBKT (~~OA) 8BTWIBB DOl UD IJA 
DIALIKG WlfK HlXID AHD ~AaDOV8 .AITI AT ~--1108 A:LAKOI .ATIOIGL LABOD'l'O&Y (LAlli.) IUBJBOT ~0 ~D DIIPOAAL RBdTR%Cf%0K8 (LDR) 

IMID Co111Die21t·• (Attachment to 8/30/93 lett•~ l8piaoaa to Dougharty)a · 
yenet41 Comment 1. Regulatory Authority UP4ar tbl federal FAcilities com;lian;g Awt• . . 
DOE's position is that the FFCA-aa dratte4 already addresssg all of the concerns expressed by NMJD in thia aection of its conut\ent•· 

EPA and DO! included the language in Section I' (Introduction),· paragraph 8 (page 4), and also in &action XIX (Entoroement Actions and Reservation of Aigbts), paragraph 6 (PA~e 35), for tha very reasons NM!D expresses con=ern about. There has never been any question •Qout DOE's understandinq that, if it'is to rQtaih aoveraign immunity from fines ana penalties ror violations of LOR storage prohi~itiona three years afte~ the effeQtiva date of the Pede~al Facility Compliance Act of 19g2 (the Aot), it must lfsub:m.it a site treatament plan to the Stata of Bew MOZiCJo or enter into an aqaa~•nt with th• state addrassinq the treatment of mixed wast• at LANL" (Section I.s) antl·":b&come subject to a St'ata order to comply with such plan or agreement" (Section XIX,6).(Emphaaia added.) OOE·aqain aaa~GI IPA that DOE understands that the FFCA betwean POE and EPA dealing·with LOR waate at LANL does not, and cannot under .the law, entitle DOE to soveraiqn immunity from fines and penalties tor violations of LDR atora;e prohibitions three years after the effootiva data of tha Act, 

DOE fully unc!erst~ncis that the st.ata ot Netw Mexic:~o is the 11p;roper rGg-u.l-atory authority" to carry out ~e actions described above with regard to treatment of mixed waste at LANL no l•ter than three years after tha affoctivo d•te of the Act. Th~ FFCA for dealing with LOR wastes a~ LANL was initiated prior to the passaqe of the Act an4 wae first discussed in a meeting attended by EPA, DO!, NMJD, and the University ot California. NMED was rap~esent•d at that meeting by Gini Nelson and ld Hor~~. It was agraaci at that :meetingo, prior to passa.qe ot the Act, that neither NMED or the University would be a party. Attar paaeage of the Aet, conaid~rable thouqht was qiven to the neces•ity o~ continuinq with the FFCA. It waa det~ined by the partie• that the ~revisions an4 intent ot Executive Orda~ 12088 atill i~posed on them an obligation to put into placa a plan for brinqinq DOE in~o compliance with LDR storage prohibitions in the interim period before a~aement is raa~had or a plan aqreed to 
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DOE COMMENTS ON' COMMENTS 2 

between DOB ~n4 NM!O as ~aquired by the Ac~. Section XV (Termination), p~ragraph 3 (page 29), ,of the draft FFCA provi4ea that the FFCA will terminate when muCh actions are taken. 
CROj;al cpmmant 2. Anti•Peficiency A;t~ 
DOE recommends that no chan;ea be maae as a result of these commenta. ~he lanquaqe on the Anti·D•iticienoy Act and DOE's obligations to obtain fun41nq to meet its obligations are matters or federal, not state, law. ~he partiaa have aasured that tha language included is·oonsiatent with the policies ot both !PA and OOE. 

DOE understands that the abil~y ot NMED or ~PA to assaaa fines or stipulated penalties is not dependent on Coh;resaional appropriations or the Anti-Deficiency Act (See saoticn XX, paraqraph 2 (pa~e 36). 

Specific ~gmment 1. DOE raoommanda that the FFCA »e raviee4 to address this comments and aQggaate the following lanquage to be inserted after the laat.aentenoe of Section IX (SUbmittal, Review and Approval ot Daliverablea), para;raph 9 (paqe 18)z 
Approval of a deliverable Qf EPA doaa not cQn•titute approval by NMEO, and DOB unaerstands that any plan approved by NMED or agreement reached between DOE and NMED addressing mixed wa&te ~t LANL under the FFC Act m~y impeDe different or additional requirements and schedules on DOE. 

SQ~oit~q Commect a. 001 is ~nawara at any programmatic rcaquiram.al'lta thea !'PeA i211posaa on NMID. NMBD • • review of deliverable~ is entirely optional. 
spaQitic comment 3. Tha concern expressed in the first ~a~aqraph and the first aantence of the second para~aph of comment 3 ie alre~dy addresseQ in section I, para;rapha 5 and 6 (pagaa ~ and 3), Qnd Section XXIII (Other ApplicaRl• Law) (page 40). DOE recammcand~ no chanqae as a result of this comment except to point out to NM!O that the :FFCA is limited ~Y ita terma to the "covered zuatteJ:a11 deeoribecl in th• FFCA. 

OOE has no objection to notification by EPA to NMED when EPA •tops work under Section XVIII (Creation of Danger). DOE euqqeats tha~ the fallowinq language ~e adde4 to the end at par~qraph 1 ot Section XVIII (page 33):. 
Whanavar EPA directs DO! to atop furthe~ iMplementation of thi• Agreement un4er this section, 1t shall notify NMED. 

sgeeific comment 4. This co~an~ requires ciaritication only. The distinction ~•tween A~en41x A and Tablas 1~4 at Apprendi~ B is that Appendix A identiflaa primary waate streams that may 
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DOE COMMENTS ON COMMENTS 3 

contain a v~riety of hazar~ous waste constituents. The purpose of Appendix A ia to ensure that the Aqreament encompasses all potentiel process wa~taa that are ourrantly ~aing generated at LANL or which DOE knows will :be generated during- the term of the Agreement. Tabloa·l-4 in Appen4ix Bare •ore apecific lietings of process waste straama, based on currant information, and aub~eot to change as operations at LANL chanqe. Appendix A oan he chan~ed only by formal modification fo tha Aqr~emant. Tables 1-4 of Appendix B, on the oth~r hand, are more specific and c•n be raviaad by annual report• t.o EPA •. 

In response to tha last comment: examples of exiating waste stre~tms which are covered by the Appendix A category "Mercury•• ara found in Attachment A, Appendix B, Table 1, waste Cataqory number a, "Deoontam.ination waste", an4 ~able: 2, nWDl:ler 13, 11 Sorap metal"t hDioxins" are found in Tabla ·4, number 2, "Dioxim:. 11 1 "Phe.togra~hic Fixer" is fauna in Table 2, number 16, "Photoqraphic fixer"; and Plutonium of "Plutonium Process Reai4ua 11 ia founc1 in Table 3, number 3, "Process raaid;u.~" •nc1 n~•r• S, 7, and. a, "Cemented and Oaw.-terec! process slud.qea". 
"Leaci String-er•'' were inadvertently combinec::t with all shieldinq in Tabla 1, aataqory 7. This category will be revised to shaw a separate location and volume for the lead strinq.ra. 
Snocitig comment s. 

600/l700'd 

a. As indioatod in documentation provided to Joel Douqherty by LANL, NMED has aaso~t•4 that LANL•s mixed was~e units do not have interim status under state law although NM&O treata them as if they d.i4 have intarim status in terms ot anforcament. DOE views the FFCA has stating th•t the ~ixed waste units have interim status under federal law ana does not purport to charactize their status und$r state law. 
~. suqgeat revising last paragraph on page 5 of the complianoe ~lan to read: 

"The oo~pletion of this study Will lead to development ot the permit application and ~ill identify upgrades whioh can be made. It u~qrades are needed, a schedule tor upqrada aotivit1ea will be submitted as a deliverabl~ (I'FLL 200)," 
c~ 'I'ha phra11e ••a~~lieable treatment facilities" (paqe 11 of the Compliance Pl~n) ~eana treatment facilities which have t~e capability to handle the particular kin4 ct was~e.requirinq treatment. ~his qual~~ig~iton is particularly relevant beoau•• of the radioae~ive cQmponant of the waate. There are many otfsite tacilitiea available aroun4 the country which are able 
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DO~ COMM!N~S ON COMMENTS 4 

d. 

e. 

to treet these hazardous wastes when thay •r• not mixQd with a raaioaotive component. ~eae facilities are not ''applicable" because thay are not cle•ignc.ct or licenli$ed. to mana9e radioactive materials. Additionally, there may be facilities which can accept mixed wasta; 
how•var, thai~ NRC liean;a mar be 10 limited as to the types and amounts of rac!ioact ve isotopes that the 

e would. have to be "diluted" or etaqed and treated. in v small amounts ovar·a long periods of ti~e. Hiqhe ria~• and o~her similar detrimental factors 
~iqht aka that option less desirable for safety reasons. 'Thera is no intent in the FFCA to discourage aggressive use of offsite or onsite tre•tment 
facilities. 

DOE recommends ohangihg "impoundlrlant"" to "impoundlnent 11 • 

DOE aqrees that this change is raquirad. 

Speci(Lg comments §a POl reQommena• that all ~etarancee t~ HWMR-6 will be chanqed to HWMR-7. 

COltS 00ibi8Ata (&tt&ohaent to t/7/13 letter Coqhlan to Douqh•rty). 
1. Will the compliance Plan agbiAYI tbe 4eqree ot compliange reqyirod RY law? 

!JOE d.isaqraes that the complil!nce Plan tot: the FFCA is a "stuciy11 
plan. The plan contains concret~ requiramsnts and •ch•dules for the development of treatment technoloqies and the treatment of low level mixed waate to meet LDR standards and the handling of transuranic mixed waste to meat waete Isolation Pilot Plant waata acceptance criteria. 

In respondinq to ecNS, it should be stated that treatment 
teehnolo~ies for mixed wa~ta must take into oonai4erat1on the radioactive component of the waste and whether treatment increases the radiation hazard to human healeh att4 the environment. · Available treatm~nt technologies may lead to dispersal or dangerous concentration of radioisotope5. Theratora, the Com~lianca Plan for the FFCA requires the development of treatment teahnolaqioa for traatinq mixed wasta. 
However, the intent ot the invaatigationa into treatment 
technoloqie~ i~ to develop concrete taailitiaQ to treat low-level ~ixaQ ~aste currently in storaqe and pojeoted to be qeneratad in the t~ture. The compliance Plan is, th~a, predicatad on real tra6tm•nt of mixed waa~G. The fact that funding has already been souqht tor such projects as the hazardous waste tr~atmant 
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DOE eOMM!NTS ON COMMENTS 5 

facility demonst~ates a ~enuihe willingness to achieve compliance with LDR requirements, 

2. Futur! CQmQliAAO@ is built pn ~n;t~tointiee §Dd guestiOPA~le AIIIUJnt?tiont 1 

CCNS•s concern about the dontrolled air incinerator (CAI) is consi•tent with OOE'a concern about blindly moving rorward witn existing treatMent technoloqiaa. A la~qe volume of l~w-laval mixed wasto in sto~aq~ at ~ may be treated to LOR standards in the CAI. In order to ~asure that this facility ia abl& to safely t~~at lo~-leval and t~an~uranic mixed wastes, an environmental assessment is currently ~einq conducted. However, because the CAI is al~aady in plae~ and has proven to treat surrogate organic compounds to 99.9 percent destruction effiaiancia~, it must ba considered in any plan to treat mixed waste to ~DR standar4s to achieve compliance with Section 3004(j).cf the Solid Wast~ Dis~oaal Act, as amended. 
It should be noted that tba CAI will not ~ operated to t~eat mix•d wasta until (l) NMED either issues a new permit for mo~ifiea the axistin; hazar~ous waste permit for LANL to allow for tr~a~ant of mixad ~a~te in the CAl and (2) DO! has completed the National Environmental Policy ~ct ravi•~ procaaa. 
Reqar4inq CCNS's commanta in the laat paragraph of this question on incineration technologies and pertormance, POE p~ovi4os the following information to da~onstrate that the units mentioned by CeNS are not comparable to the CAI: 

* 

• 
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The 1988 DOE HQ Environmental survey ~iseussea a unit looa~•d at TA-42, ~L, which operated in the early 1950s. It was operated befo~a tho currently applicable, stringent incineration performance standards were establishad by EPA. Tha CAt will net only bo auject to the current standards ~ut was also desi9nea as a state of tba art facility. 
All hiqh-etticicancy partioutate filters are wlnerallle to brea.ththrouqh. As a result., ·the CAI uscaa ttu•l BEl? A filters with a redundant, parallel filter bank system. lf one of the dual filters !ails durin; operation, the system can be manually switched to the re4un~ant ti~t•r R4nk. Hence, although the probability oxiata that a filter will tailt it is vary unlikely that particulates will be released to tha environment. 

Tha Lawrence Livermore incinerator wa• unable to pass trial burns for haloqenatecS. organic:~ compoUhda })aaausa downstream · scrubber systems in that unit are inadequate to han4le chla~ina. The CAl, however, will unaer9o trail burns with surrogate compounds to dotarin• whather it oan effe~tively destroy the hazardous constituents ot combustible mixed 
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wastea. 

Finally the incinerator is intended to operate in eomplianoa with EPA'a proposed Combustion strategy which i~oQrporatae emiaaion atandar4s for dioxins, toxic metals, and particulate matter. 
3. 
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3. ~Q" re·I!I.J;I&!'.teient re\ises the issue of disposing mixc~ waste on-~5:Lte. Jlrst, it shO\tld be noted that the p:r:-opose<1 TA. ... S4 A~ea G Qxpcasio~ to the west is for &dditio~~l low-lGvel, nQnha2ardous waee~ diapoeal. The Laboratory is currently developing plans for construction of a low-level mixed wa.ate disposal facility that will ba locat~ •t: TA-6'7. Beeotl4~ the intent of tha compliance &g.teement ia to b"ing the Laooratot-y into compliam~e with the otg;a.ge prohibitions in RCRA §3004 (j). This will be aac:o~l.isheCl b!{ a schedule ¢utlinl!d in the COtt\9lianca plan. A aiseussion to dispose 

t~eated, listed mixed wastes i~ not within the scope ot thi$ agre~t. · Howave~, disposal of treated mixe4 wastes will be ad.dresse" in 6 consent agreement nt!Q'otiated. with t.h~ Ne'W' Muico Environment ce~•a.rtment P1.41'Buant to the Fede.:ral racilitiea Canpliance Act of 1992. 
4. It ie LANL 4 s intent to minimisre the volume of radioactiv~ and mixe~ waste to the graatast extont possible. All proeess was tea 4re w~1<2ergoing aa,ess-ments to id.santi fy oppQrtunitiQs for wa6te ~nfmization through source reduction. product substitution, or proeess ~dit~cation. Given the complexity of thi• facility and i~ ev~r-ohangin9 activiti~s it ie diffi~ult, at this cime, . to realistically set ~n enforceable g·oa.l fc:- waste minimization until further ~ta beeoD\e e.v~ilQble. The Laborato:y's U.ltimat~ goal.~ however, is to i!llt.tairJ, if reasonably posoible, zero dieeharge to air, wat.er. or soil , 

The respondant ccmments that th•re ia no mencicn of the pro~ol5ed 1r.!xed waste dis1poeal facilitY. To :reit.~rate, the scope of this agreement ia to bri~g the Laboratory into c::ompliancle! with the W!t stotage pz:oh.ibitions in JtCn S3 004 ( j) . . 
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