H,

- ~ieneral Process Flowchart Fo!__
Plutonium Recovery Operations ™

Recoverable
Materials <

Calcination

Y

Rod Mill

Dissolution

Rag
A dngtGrgent >* Passivation
Yes
Effluent Dictilal
Oxalate lon _> Evaporator istillate
Precipitation Exchange po Above EDL?
No
o Bottoms
Filtration Above EDL?
No Yes
/ H
/ e R TS Cleaning
Interim Ent} Dé»{"@f‘{ Ly L ﬂé/ Rags from
Status i - Process Areas
Calcination F a ! Cement
. .4| Fixation
Oxide
Product '
(' TA-50
” ; Low Level
b i i Waste Liquid
= ”*4/ Solid Pretreatment .
’ Facility
(flocculation) e
Interim Status an
ot Wastewater
Cement Fixation Treatment
Plant
< 12369 RN
7JV-023/CW(FG) WPU-GS 12-31-92 )k

N



§261.6

(v) Fuels produced from the refining
of oil-bearing hazardous wastes along
with normal process streams at a pe-
troleum refining facility if such wastes
result from normal petroleum refin-
ing, production, and transportation
practices;

(vi) Ofl reclaimed from hazardous
waste resulting from normal petrole-
um refining, production, and transpor-
tation practices, which oil is to be re-
fined along with normal process
streams at a petroleum refining facili-
ty;
(vii)(A) Hazardous waste fuel pro-
duced from oil-bearing hazardous
wastes from petroleum refining, pro-
duction, or transportation practices, or
produced from oil reclaimed from such
hazardous wastes, where such hazard-
ous wastes are reintroduced into a
process that does not use distillation
or does not produce products from
crude oil s0 long as the resulting fuel
meets the used oil specification under
§ 266.40(e) of this chapter and so long
as no other hazardous wastes are used
to produce the hazardous waste fuel;

(B) Hazardous waste fuel produced
from ofl-bearing hazardous waste from
petroleum refining production, and
transportation practices, where such
hazardous wastes are reintroduced
into a refining process after a point at
which contaminants are removed, so
long as the fuel meets the used oil fuel
specification under § 266.40(e) of this
chapter; and

(C) Ofl reclaimed from oil-bearing
hazardous wastes from petroleum re-
fining, production, and transportation
practices, which reclaimed oil is
burned as a fuel without reintroduc-
tion to a refining process, 5o long as
the reclaimed ofl meets the used oll
fuel specification under § 266.40(e) of
this chapter; and

(vili) Petroleum coke produced from
petroleum refinery hazardous wastes
containing oil at the same facility at
which such wastes were generated,
unless the resulting coke product ex-
ceeds one or more of the characteris-
tics of hazardous waste in part 261,
subpart C.

(b) Generators and transporters of
recyclable materials are subject to the
applicable requirements of parts 262
and 263 of this chapter and the notifi-

e
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cation requirements under section
3010 of RCRA, except as provided in
paragraph (a) of this section.

(c¢X1) Owners or operators of facili-
ties that store recyclable materials
before they are recycled are regulated
under all applicable provisions of sub-
parts A through L, AA, and BB of
parts 264 and 265, and under parts
124, 266, 268, and 270 of this chapter
and the notification requirements
under section 3010 of RCRA, except as
provided in paragraph (a) of this sec-
tion. (The recycling process itself is
exempt from regulation except as pro-
vided in § 261.6(d).)

(2) Owners or operators of facilities
that recycle recyclable materials with-
out storing them before they are rcy-
cled are subject to the following re-
quirements, except 8s provided in
paragraph (a) of this section:

(1) Notification requirements under
section 3010 of RCRA;

(i1) Sections 265.71 and 265.72 (deal-
ing with the use of the manifest and
manifest discrepancies) of this chap-
ter.

(il1) Section 261.6(d) of this chapter.

(@) Owners or operators of facilities
subject to RCRA permitting require-
ments with hazardous waste manage-

ment units that recycle hazardous -

wastes are subject to the requirements
of subparts AA and BB of part 264 or
265 of this chapter.

(50 FR 49203, Nov. 20, 1885, as amended at
51 FR 28682, Aug. 8, 1986; 51 FR 40837, Nov.
7, 1986; 52 FR 11821, Apr. 13, 1987; 55 FR
25493, June 21, 1990; 56 FR 7207, Feb, 21,
1991; 568 FR 32692, July 17, 1891)

ErrecTIvE DATE NOTE: At §68 FR 7207, Feb.
21, 1991, § 261.6 was amended by removing
paragraph (aX3Xvil) and redesignating
paragraphs (aX3Xviil) and (ix) as para-
graphs (aX3Xvil) and (viil) respectively, ef-
fective August 21, 1991. For the convenience
of the user, the superseded text appears as
follows:

§261.6 Requirements for recyclable materials.

(a)***

3+

(vil) Coke and coal tar from the iron and
steel industry that contains EPA Hazardous
Waste No. K087 (Decanter tank tar sludge
{rom coking operations) from the iron and
steel production process;

42

Environmental Protectic

ErrzcTive DATE NOTE: .
July 17, 1991, in § 261.6, ps
troductory text was amen
an wlt\h an. md pm
amended by replacing “s
“gubpart H"”, effective July

§261.7 Residues of hazs
empty containers.

(a)(1) Any hazardous
ing in either (i) an emr
(ii) an inner liner rer
empty container, as d
graph (b) of this sectio:
to regulation under pa:
285, or part 268, 270
chapter or to the notif
ments of section 3010 o1

(2) Any hazardous was
a container that is not e:
inner liner removed fro:
that is not empty, as de
graph (b) of this sectior.
regulation under parts
265, and parts 268, 270 &
chapter and to the nc
quirements of section 301

(b)1) A container or &
removed from a contal
held any hazardous wa
waste that is a compress:
is identified as an acu
waste listed in §§ 261.3
261.33(e) of this chapter i

(1) All wastes have b
that can be removed us
tices commonly employe
materials from that type
e.g., pouring, pumping, ar
and

(i{) No more than 2.5
(one inch) of residue re
bottom of the container ¢

or
(ili}(A) No more than
weight of the total cap
container remains in the
inner liner if the containe
or equal to 110 gallons in:
(B) No more than 0.3
weight of the total cap
container remains in the
inner liner if the contain
than 110 gallons in size.
(2) A container that ha
ardous waste that is a co!
is empty when the pressul
tainer approaches atmosp
(3) A container or an {r
moved from a container t
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See, e.g., HR. Rep. at 3, 4, 10, 11; S. Rep.
at 2, 4, 6 (1976).

In short, under RCRA solid wastes do
not cease to be solid wastes simply
because they are being used, re-used,
recycled or reclaimed. Rather, use, re-
use, recycling, resource recovery and
reclamation are ways of managing solid
wastes which, if properly conducted,
can avoid environmental hazards,
protect scarce land supply, and reduce
the nation's reliance on foreign energy
and materials (H.R. Rep. at 4).

A number of commenters suggested
that Congress could not have intended
the term “solid waste” to include
hazardous wastes which are used, re-
used, recycled or reclaimed because the
regulation of such wastes under Subtitle
C would thwart RCRA's broad resource
conservation and recovery objectives.

EPA does not agree. Although
promoting waste re-use and recovery is
certainly one of the goals of RCRA,
Subtitle C does not require EPA to
consider resource recovery implications
in establishing hazardous waste
management standards; nor does it
suggest that promoting resource
recovery should take precedence over
assuring proper management of
hazardous wastes. Furthermore, EPA
does not agree that frustrating resource
recovery is an inevitable result of
requiring hazardous waste to be
properly managed. As discussed below.
EPA believes it may be possible to
achieve a workable balance between
Subtitle C's mandate that hazardous
wastes be handled in an
environmentally sound manner and
RCRA's overall objective of encouraging
th re-use and reclamation of wastes.
However, in the event such a balance
cannot be achieved, Congress’
“overriding concern”—the safe handling
of hazardous wastes (H.R. Rep. at 3) and
the elimination of *“the last remaining
loophole” in environmental regulation
(H.R. Rep. at 4}—must prevail.

2. Assuring Proper Management of
Hazardous Waste and Encouraging
Resource Recovery. The comments
which EPA received on its proposal to
regulate the use, re-use, recycling and
recovery of hazardous waste in many
ways mirrored the competing objectives
which the Agency was trying to achieve
in its proposal. Many commenters
argued that EPA’s approach would
discourage the beneficial use and
recycling of hazardous wastes by so
escalating the cost of using or recycling
wastes that they could no longer
~ compete with virgin products, by
increasing administrative burdens for
the waste user or reclaimer, and by
labeling recycling activities as another
form of “hazardous waste”

management. These commenters also
suggested that the regulation of waste
uses and reclamation would pose
serious practical problems—e.g.,
distinguishing between wastes and
commercial by-products and
intermediates, issuing permits for
certain types of re-uses—and that EPA’s
proposed Section 3004 standards were
not appropiate for many waste use and
reclamation activities. Other
commenters, citing the types of
considerations outlined above,
applauded EPA's regulation of the use
and reclamation of hazardous wastes
and urged that its proposed list®f
regulated waste re-uses and recycling
operations be expanded to include the
reclamation of waste solvents, the
burning of spent catalysts and other
organic wastes for energy, the use of
metal-bearing sludges as fertilizers, the
use of waste acids, and the re-use of
contaminated drums. Still other
commenters suggested that, at a
minimum, wastes destined for re-use, or
reclamation be properly stored and
manifested.

EPA does not agree with the largely
unsubstantiated claims of commenters
that controlling the use and recycling of
hazardous waste will necessarily
discourage bona fide, environmentally
sound re-use and reclamation activities..
The impact of EPA's regulations on
waste use and recovery will, in the
Agency’s opinion, hinge almost
exclusively on the relative costs of re-
use versus disposal. As disposal costs
increase, it seems réasonable to expect
that it will become profitable or more
profitable to recycle or re-use wastes
(even if regulated) than to dispose of
them. EPA received no data during the
comment period to suggest the contrary.

Commenters’ claims about the chilling
effect of regulating recycle and re-use
activities also seem somewhat
exaggerated. In many cases, Federal or
State regulation of these activities
should legitimatize, not stigmatize, them
in the eyes of the public and increase
the flow of wastes to well-operated
facilities. Indeed, EPA received
comments from several waste recyclers
urging the Agency to extend Subtitle C
control to their operations for these very
reasons.

—> EPA does agree, however, that its

proposed Section 3004 treatment and
disposal standards (as well as the
standards promulgated today) may not
be well-suited for regulating all >~
hazardous waste recovery and
reclamation facilities or for regulating
all uses and re-uses of hazardous waste.
These standards are designed primarily
to minimize the health and.

environmental hazards posed by
traditional hazardous waste treatment
and disposal facilities—such as
incinerators and landfills. In many
cases, the health and environmental
dangers associated with the use or re--
use of hazardous waste or with the
recycle and reclamation operations are
different in nature or degree, and
therefore may justify the imposition of
different management standards. For
example, air emissions generated by the
burning of waste oil for energy recovery
can probably be effectively controlled
without requiring boilers to meet
hazardous waste incinerator
requirements. Similarly, the leaching of
metals from slag used in roadbeds can
probably be successfully minimized
without requiring compliance with
Section 3004 landfill criteria.

At the same time, EPA also concedes
that its proposed Section 3001
regulations probably did not go far
enough in controlling the re-use and
reclamation of hazardous waste. For
example, there are a number of waste
recycling operations which were not -
covered by EPA’s proposed regulation—
e.g., solvent reclametion—which have
been known to cause serious health and
environmental hazards and should be
subject to Subtitle C regulation. The
long-term storage of hazardous wastes
prior to recycling is another area where
there have been damage incidents (e.g.,
the incident at the Silresim Chemical
Company) and where Subtitle C controls
would appear to be essential for
environmental protection.

In short, EPA acknowledges that it
could have done a better job in its
proposed regulations of attempting to
balance Subtitle C's mandate that
hazardous wastes be properly managed
with RCRA'’s overall objective of
promoting resource recovery. As we
discovered during the comment period,
however, this is not an easy task, and
given ather priorities in developing the
regulations promulgated today, we have
only been able to complete the first
phase of it to date. That first phase, as
well as EPA's long term plans for
regulating the use, re-use, recycling and
reclamation of hazardous wastes are
discussed in sections IV.B.3. and IV.B4.,
respectively, of this preamble. As
indicated in those sections, we believe
this program, when completed, will be
responsive to the two major deficiencies
in EPA's proposed regulation identified
above.

3. Regulating the Storage and
Transportatian of Hazardous Wastes
Prior to Use, Re-use, Recycling or
Reclamation; Defining “Waste”. As
discussed above, EPA generally agrees
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(ii) Recycled, as explained in para-
graph (¢) of this section; or

(iil) Considered inherently waste-
like, as explained in paragraph (d) of
this section.

(b) Materials are solid waste if they
are abandoned by being:

(1) Disposed of; or

(2) Burned or incinerated; or

(3) Accumulated, stored, or treated
(but not recycled) before or in lieu of
being abandoned by being disposed of,
burned, or incinerated.

(¢) Materials are solid wastes if they
are recycled—or accumulated, stored,
or treated before recycling—as speci-
fied in paragraphs (¢X1) through (4)
of this section.

(1) Used in a manner constituting
disposal. (i) Materials noted with a “*”
in Column 1 of Table I are solid wastes

" when they are:

(A) Applied to or placed on the land
in a manner that constitutes disposal;
or

(B) Used to produce products that
are applied to or placed on the land or

a .

§261.2

are otherwise contained In products
that are applied to or placed on the-
land (in which cases the product itself:
remains a solid waste).

(ii) However, commercial chemical:
products listed in § 261.33 are not solid:
wastes if they are applied to the land:
and that is their ordinary manner of"
use.

(2) Burning for energy recovery. (D).
Materials noted with a “*” in column 3
of Table 1 are solid wastes when they
are: i,

(A) Burned to recover energy; :

(B) Used to produce a fuel or are:
otherwise contained in fuels (in which-
cases the fuel itself remains a soltd««
waste).

(ii) However, commercial chemica.lr
products listed in § 261.33 are not solid-
wastes if they are themselves fuels..

(3) Reclaimed. Materials noted.with:

“s» in column 3 of Table 1 are solig-
wastes when reclaimed. e

(4) Accumulated speculatively. Mate-,
rials noted with a “*” in column-4-af<
Table 1 are solid wastes when wcumn-
lated speculatively.

TABLE 1 <o
Use. i ot
recovery/fusl 281 i~
(3587 sty | 8281232 | H2912ON | g 251, 2emny
R 1o
() @ @ | "w
Spent Materisis. (Y] (%) M - GO
Skudges (ated in 40 CFR part 261.31 or 261.32)..... ” 2:)) Of . o
(W) ) ™F T
® © P L
Commercial chemical products sted in 40 CFR 261.33........., . © © ’
Scrap metal ") ) ™. - a{

Note: The terms “spent materials”, “sludges”, “by-products,”

(d) Inherently twaste-like materials.
The (following materials are solid
wastes when they are recycled in any
manner:

(1) Hazardous Waste Nos. F020, F021
(unless used as an ingredient to make
a product at the site of generation),
F022, F023, F026, and F028.

(2) Secondary materials fed to a
halogen acid furnace that exhibit a
characteristic of a hazardous waste or
are listed as a hazardous waste as de-
fined in subparts C or D of this part.

29

and “scrap metal” are defined in § 261.1. - 2T
RN
(3) The Administrator will use the*
following criteria to add wastec to that"*
list: Co
(1)(A) The materials are o
disposed of, burned, or incin .
(B) The materials contain toxic cong
stituents listed in appendix VIII .c
part 261 and these constituentk fie:
not ordinarily found in raw m&‘w
or products for which the materhh;
substitute (or are found in raw matert-
als or products in smaller concentra-
tions) and are not used or reuaed‘
during the recycling process; and ’

T
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exempt from regulation at the present
time (see § 266.30(a)).
* Generator C generates a hazardous
—ent solvent listed under § 261.31, .
blends it with virgin fuel oil, and sends
the blend to Burner D who burns itin a
boiler.

The answer is the same as for the last
example, for the same reasons.

* Generator E generates a hazardous
spent solvent listed under § 261.31,
blends it with virgin fuel oil. and sends
the blend to processor F who processes
the blend and does further blending. F
then markets the hazardous waste fuel
to Burner G who burns it in his boiler.

Generator E is subject to Part 262, as
in the previous examples. Processor F is
a storage facility (see § 266.34(c)(2)). '
However, the hazardous waste fuels
that F markets are exempt from
regulation, so Burner G may store and
burn them without regulation (at the
present time).

e Generator H generates an unlisted
ignitable by-product that he sends to
Burner [ to be burned in a boiler.

The hazardous waste is exempt from
regulation because it is neither a listed
waste nor a sludge (see § 268.38). This

result would be the same if the ignitabzé’{’

hy-product were blended at any point.

* sent to an intermediate processor
nstead of the ultimate burner.

The following chart summarizes the
generation, transportation, and storage
standards in the final rule for hazardous
wastes to be burned as fuels.

TABLE 6: FINAL RULES REGARDING TRANSPORT ~

AND STORAGE BEFORE BURNING FOR GEN-
ERATORS, TRANSPORTERS, FUEL BLENDERS,
AND BURNERS

Hezardous wastes that re

subCt 10 reguiation
Generstor sending wasts 10 | Spent matarials and by-prod-
fusl processor. ues

2, sluoges,

blend coneining

these westen.
Genersur sending wesie d- | Spent meterials and by-prod-
recty 1 bumer. ucts iswed in §§ 261.31 and

32 ot shudges, and ery

biend coniaining one of

hese westen.
Transporters taking waste | Spemt mewrials and by-prod
from generstors © fusl | ucts iwed in §§ 26131 end
processor. 32, a sudges, and any

, blend contaning one of

hese westes.

Traneporiers taking wasie | Spert materials and by-prod-

from genersiors 1o burners.

Fuel processors who do not
oonerete he wamte or bmn
he waste-derved fuel. )

.

- 1. Definition of Reclamation. EPA

TABLE 6: FinaL RULES REGARDING TRANSPORT

AND STORAGE BEFORE BURNING FOR GEN-
ERATORS, TRANSPORTERS, FUEL BLENDERS,
AND BURNERS—Continued

Transporters taking imerme-
disw waste-Oerved lueis
from fusi procsssors o

Burners.

E. Section 201:2¢cH3)- Neclawathdn

proposed that all spent materials, listed
sludges. and listed by-products that are
reclaimed are solid wastes.® See 48 FR
at 14488. We limited the definition to
listed sludges and listed by-products to
avoid including sludges and by-products
that are routinely processed to recover
usable products as part of on-going
production operations. efined
“reglamation’” to msu&l&e@ &r,
regenerating waste materials or

¢ processing waste materials to recover

usable products, Ip essence, Teclamatior’

involves regeneration or material” "'~ "

Examples are reclamation of spent
solvents or reciamation of other spent

rganic chemicals. Secondary metal
reclamation processes, sichias "
secondary smelting, are examples of ..
malerial recovery.Our regulatory
definition. of reclamation relies heavily
on a number of statutory definitions,
including those of *‘resource recovery”
{RCRA Section 1004{31)} and “recovered
material” (RCRA Section 1004(19)). /d. at
14487/2.

eona i ady  Wealsadrsw a distinction in the - -
one st . DIOPOsal between situations whese: - -
“*material values in a spent material. by- .,

2840 . ..

product, or sludge are recavarsd
end-product of a process (as in metal

- recovery from secondary materials) as

opposed to situations where these
secondary materials are used as
ingredients to make new products
without distinct components of the -
materials being recovered as end-
products. Jissfortas domis: .. .

e latter is a type of direct.

#The proposal contained an exception for
materials that were reclaimed at the plant site and
returned to the original process in which they were
generated. We are not promulgating this exception
in the final rule, for the reasons explained in section
H of this part of the preamble. .

]

nassitapivhawrbvenrrecisimed:

e

use that usually is not considered to
constitute waste management. 48 FR
14487. In addition, we proposed that
secondary materials put to direct use as
substitutes for commercial products
were not considered to be reclaimed, so
that this type of use also is usually not
considered to be waste management.
Our reason for this distinction is that
secondary materials put to direct use in
this way are being used essentially as
products. :

We are adopting these provisions as
proposed. (Additional discussion of
recycling involving direct use of
secondary materials is found in Section
H. below.) Also, as discussed in Section
LA.2. of this part of the preamble. we
have added provisions to the final
definition indicating explicitly that scrap
metal that is hazardous is considered to
be a waste for the regulatory purposes
of RCRA Subtitle C when it is reclaimed.
As we noted, recovery from scrap metal
is not normally analogous to on-going
processing of virgin materials, and much
of the scrap metal that is reclaimed is
waste-like because it is no longer fit for
use and must be reclaimed before it can
be used again. (As discussed in Part I!l €
of the preamble, however, the Agency is

i

at this time exempting from Subtitle C

LSy

regulation hazardous scrap metal that is
to be reclaimed.) .

As a matter of drafting, we have
reorganized this provision so that the
definition of reclamation is found in
§ 261.1. The exceptions for direct use
recycling are contained in a separate
provision (§ 261.2(e)) indicating when
secondary materials that are to be
recycled are not solid wastes.

Most of the comments agreed with the
proposed definition of reclamation”
(although many questions were raised
about how to regulate reclamation
activities and about exclusions for direct
use recycling). One commenter
requested clarification as to the
intended result when a secondary
material is first reclaimed and then put
to direct use. Under the final rule, spent
materials, listed sludges. and listed by-
products that are processed to recover
usable products, or that are
regenerated—i.e., that are reclaimed—
are solid wastes. irthwmaterialte to be
ety 31 4

" d. Thus, the fact that
wasles may be used after being
reclaimed doewneotbaiiac thair status as
rectonmed™

Other commenters raised a related
question about the status of spent
materials, listed sludges, and listed byv-
products that are reclaimed and
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g e
These potential dangers are all

present when wastes are reclaimed in
=urfece impoundments or stored in
mpoundments before reclamation. In
fict. reclamation in surface
impoundments {s very similar to a use or
reuse constituting ! »posal both involve
( ire ct u"soutral‘m placement of waste

this dc!m(y from reg_!akzon. {However,
since tne concern here is waste i
manrazement in surface ! ﬂpoundmems.
the hazardous wastes are not o
automatically subject to regulation J
when they are removed from the
impoundment to be used. reused. or
reclaimed.)

By using the e language “reclaimed or
otherwise processed” in proposed
$ 261.6;bj1) (i} and (ii), the Agency
means to cover virtually all management
activities occurring in surface
impoundments involving material -
recovery for subsequent use, reuse, or
additional reclamaticn. or involving
processing designed to make the
impounded material amenable for
recovery.

The following examples show how the
provisions ope:atz with respect to
surface impoundments:

* Generator A has a listed wet
emission control sludge that is
dewatered in a surface impoundment.
The settled sludge is then dredged and
used as an ingrecient in manufacturing
cement.

The sludge is a solid waste and is
subject to regulation when it is
dewatered in the impoundment. The
recovery and processing of the sludge in
the impoundment meets the “reclaimed
or otherwise processed™ standard of the
proposed regulation. This result conform
well with the language of RCRA, since
dewatering is conducted to recover the
entrained solids for future use—i.e., to
make the sludge “amenable for
recovery”, in the language of the
statutory definition of treatment.

The sludge is not a solid waste once it
is removed from the impoundment
because it is being used as an
ingredient, not reclaimed. (This concept
is explained in the following
subsection.) This sludge could be a
waste, however, if it accumulates, after
being removed from the impoundment,
for over a year without a sufficient
amount being used (see proposed
§ 261.2(a)(2)(v). described in Section G.
below).

¢ Generator B generates a listed
wastewater treatment sludge by
precipitating metals from wastewater
collected in a surface impoundment. The
sludge is then dredged and shipped to a
<econdary smelter for metal recovery.

The smelter is not smelting for its own
subsequent use.

The sludge is a solid waste and is
subject to regulation when in the
impoundment for the same reason as the
previous example. In addition, the
studge remains a solid waste when sent
to the secondary smelter because it is
being reclaimed by a person other than
the generator for use by a person other
than the reclaimer.

2. The Meaning of “Reclamation”. The
Agency has defined "reclamation” in
proposed §261.2{c)(1) to constitute either
regenerating waste materials or
processing waste materials to recover
usable products. Regeneration processes
involve removing of contaminants or
impurities so that the material can be
put to further use. Examples are spent
solvent and other spent organic
chemical reclamation (ordinarily a
regeneration process), spent catalyst
regeneration, and most secondary metal
reclamation, including secondary
smelting (recovery of usable metal from
otherwise unusable material).?®

In thus defining reclamation
operations to involve solid wastes, the
Agency is following closely the various
statutory definitions that indicate
unequivocally that recovering usable
material from otherwise unusable :
material constitutes solid waste
management, and that the materials
from which resources are recovered are. .
solid wastes. Thus, one aspect of solid
waste management is "resource
recovery,” which involves "the recovery
of material or energy from solid waste”
(Sections 1004(30) and 1004(22), *
emphasis added). Similarly, a
“recovered material” {Section 1004(19))
includes material or by-products that
“have been recovered or diverted from-
solid waste * * *.” To the same effect,
see Sections 1004(7) (18), (23). (24), and |

1(29).

This provxsxon is perhaps not as
encompassing as it may appear. First, as
described in the next subsections,
activities involving use or reuse of the
materials are not deemed to constitute
reclamation. Second, reclamation

 The Agency believes that blending or
combining materials to form fuels also is similer o | i
reclamation. and within the Agency’s jurisdictional |
purview, since otherwise unusable malerials are

! being restored to usable condition so that energy
" can be recovered. (See Section 1004(22) of RCRA
‘i defining “resource recovery” as “the recovery of

material or energy from solid waste” {emphasis
added): see also Section 6002{c}(2}), which refers to
"systems that have the technical capability of using
energy or fuels derived from solid waste.. . .” The
House Report to RCRA likewise indicales that both
raw materials and energy can be recovered from
solid waste {see H. Rep. No. 94-1491 at 11 and 13).)
We are exerting regulatory con'ro) over this activity
by means of separate regulatory language in the
interest of definitional clarity.

conducted at the plant site where the
reclaimed material is returned to the
original process also is outside the scope
of the definition. Operations where a
generator reclaims his own materials, or
when a reclaimer reclaims for his own
use, also are crdinarily exempt from .
regulation. In addition, most reclamation

activities do not involve hazardous
wastes and so are unaffected by this
provision.??

The limitation of the regulation to
listed sludges and listed by-products
also reduces the scope of the
reclamation provision. By examining
whetker a particular type of sludge or
by-praduct is a waste when reclaimed,
the Agency will have an opportuniiy to
determine if reclamation of the
individual sludge or by-product should
be viewed as a waste management
process. At the same time, the Agency
believes it important to have the means
to regulate particular sludges and by-
products that are to be reclaimed.

3. The Distinction Between "“Use’ and
“Reciamation”. Proposed § 261.2(c)(1}
contains an important clarifying clause
indicating that three types of activity
involving the use or reuse of spent
materials, sludges, or by-products do not
constitute reclamation:

* First, using materials as ingredients
to make new products, without distinct
components of the materials being
recovered as end-products. Examples |
are zinc-containing sludges used as
ingredients in fertilizer manufacture,
and chemical intermediates {for
instance, distillation residues from one
process used as feedstocks for a second
process).* This exception does not
apply when the spent material, sludge,
or by-product is itself recovered or when
its contained material values are
recovered as an end-product. For
example, if a metal containing sludge is

™Metal-containing scrap comprises the great
majority of reclaimed materials. See National
Association of Recycling Industries, Recycling
Resources: Priorities for the 1980's, indicating that
over 80 percent of the materials recycled by its
members are scrap metal. Scrap is not usually
considered hazardous. Generators can determine
this on the basis of their knowledge of the material
{see § 262.11{c)(2)). Thus, most secondary metal
reclamation is not affected by this provision.

» Another example, which occurs often in the
chemical industry, is using spent sulfuric acid as an
ingredient in producing suifuric acid. In this
operation. spent sulfuric acid is introduced as a
feedstock where it is burned to derive sulfur as SO,.
As part of the same process, this SO, is then
purified, catalytically converted, and absorbed into
existing sulfuric acid. This process does not
constitute reclamation because the spent sulfuric
acid is neither regenerated [impurities are not
removed from the spent sulfuric acid to make it
revsable) nor recovered [acid values are not
recovered (acig values are not recovered from the
spent acid}. It is being used as an ingredient.
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rrocested 1o recover its contzined metal
viives, the process constitetes
reclamation. and the sludge, if Listed, is
a hazardous waste.

» Second, using thic materials as
substitutes for raw mzatericls in
processes that normaiy use raw
materials as principal fzecstocks; this
exception does include those situations
where material valees are recovered
from these substitute materials.
Examples are sludges or spent materials
used as substitutes {or ore concentrate
in primary smeiting. The Agency does
ro: believe these processes constitute
reclamation, in spite ¢ the recovery or
regeneration step, because the materials
literally are being used as alternative
feedstocks.® This is not the case when
the same materials are recovered in
secondary prccesses (such as secondary
smelting}. These processes are waste-
based, so that the materials being
recovered are not substituting for raw
materials. Indzed, this distinction is
reflected in the clear delineation of
primarv and secondary processes.
Secondary processes involving recovery
or regeneration thus are defined as
reclamation. ‘

» Third, using the materials as
substitutes for commercial products in
particular functions or applications. An
example is spent pickle liquor used as a
phosphorus precipitant and sludge
conditioner in wastewater treatment.
This does not regenerate or recover the
pickle liquors. Rather, the material is
being used (actually reused. since pickle
liquor is a spent material) to substitute
for other commercial products.

In these three cases, the materials are
being used essen‘ially as raw materials
and so ordinarily are not appropriate
candidates for regulatory controlL
Moreover, when these materials are
used to manufacture new products, the
processes generaliy are norral
manufacturing operations {a'taough not
when these materials are combined into
fuels). The Agency is reluctant to read
the statute as regulating actual
manufacturing processes.

However, we are somewhat
concerned that in the first of these cases
the proposal leaves unregulated centain
processes that could constitute waste
management. Processes where
secondary materials are the
predominant {or even the sole}
ingredient are conceivable examples,
particularly where the process operator
is paid to take the mate~:is. In addition,
processes using spent r:aterials may be

i Spent sulfuric acid fits within this exception. as
well as the “use as ingredrent™ exception. The spemt
acid is usually retwrned to the original sulfuric acid
production process. where it substitutes for raw
material cusioman'y used a2s feedstock

more logizal candidates for regulation
because spent materiuls (having alreacdy
fulfilied tneir original use) are more
inhersntly waste-like than by-products
and sludzes. We have not been able to
recuce these {deas to a quantifiable
regulatory standard. however, and
solicit further comment on this point.

Examplez

* Generator A generates an ignitable
spent solvent that it sends to reclaimer
R who reclaims the soivent for resale to
the general public.

The spent solvents are solid wastes in
A's hands and in R’s and are subject to
regulation. Solvent reclamation meets
the definition of reclamation since itis a
regeneration process, and is subject to
regulation since A is not reclaiming its
own materials, nor is R reclaiming for its
own use,

» Generator B gererates a spent
solvent that it reclaims itself; the
reclaimed solvent is not sent back to the
original process from which it was
generated.

The spent solvent is a solid waste but
is not subject to regulation because B is
reclaimning his own materials. The spent
solvent could be regulated. bowever, if it
accumulates for over a year without a
sufficient amount being reclaimed (see
proposed § 261.2(a)(2)(v). described in
Section G., below}, and also could be
regulated on a case-by-case basis (see
proposed § 261.6(b}(2), described in
Section [II. B. of Part I of this preamble).

* Generator C generates an emission
control dust (a sludge] that it sends to a
secondary smelter for metal recovery.
The smelter then sends the recovered
metal to anunrelated refiner for
processing.

The emission control dust is a solid
and bazardous waste if it is listed in
§261.31 or 261.32 and would be subject
to regulation. The smelting process
recovers metals from the dust as an end-
product, and the smelter is not engaging
in reclamation for its own use.

s Generator D generates the same
emission control dust that is sent to a
cement manufacturer for use.

The dust is not a waste abecause it is
being used as an ingredient to make
cement and is not being recovered or
regenerated.

4. Exception for Materials Reclaimed
at the Plant Site and Returned to the
Original Manufacturing Process. There
is one further exception to the
reclamation provision. Reclamation can-
sometimes be part of a closed-loop
recycling step, where reclaimed
materials are recycled back into the
initial production process. This type of
recycling is really an adjunct to the
original process, and as such it

o

represents a situation where the
recycling activity may not fall within the
Agency's jurisdiction. An exampie is
wastewater recycled to the original
process zfter being purified in an
impoundment.

To allow for these cases, we do not .
count spent materials, listed sludges,
and listed by-producis as solid wastes—
even if reclaimed or processed in
impoundments—where they are
reclaimed at the plant site and then
returned to the manefacturing process
from which they were generated for
further use. Similarly, the same
materials are not wastes if they are
stored (even if stored in impoundments)
and reclaimed at the plant site, and the
reclaimed material is then returned to
the original manufacturing process. {The
exclusion would not apply, however, if
the reclaimed material is later used in a
different process—even if under the
generator’s control-—since this goes
beyond the Agency’s conception of
closed-loop recycling.) The material
need not be returned to the exact
production step in which it was
generated, so long as it is returned to the
original process.*?

The term "plant site” means
essentially the same thing as "on-site”,
namely, the same geographically
contiguous property, as well as non-
contiguous parcels owned by a single
person and connected by a private right-
of-way. In addition, the plant site
includes contiguous property divided by
rights-of-way, whether or not the
entrance and exit between parcels is a
cross-roads (compare the definition of
“on-site™ in 40 CFR 260.10). The
limitation regarding means of egress in
the definition of on-site is not relevant in
determining whether a recycling
operation is a closed-loop.

The Agency's proposed definition of a
closed-loop process hinges essentially
on the proximity of location of the’
reclamation operation, plus return of the
material to the original process. There
may be better ways to distinguish when
reclamation is integrally tied to a
production process, such as the length of
time materials accumulate before being
reclaimed. The Agency solicits

31t should be noted, with respect to surface
ircpoundments. that an impoundment would not be
regulated under this provision only if all of the
material in it that could be a8 hazardous waste is
recycled back to the origina! production process.
Sevpage impourdments and Wmpoundments from
which wastewaiers are both discharged and
recycled consequently would remain subject to
regulalion In addition. an impoundment still could
be regulated if sufficient amounts of material
accumulated within it are not recycled within a yes:
of sccumulation {see Section G. below)
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have jurisdiction over the burning of
these materials. "’

Furthermore. recent statements of
Congressional intent strongly support
and expansive reading of authority over
waste-fuels. The HSWA commands the
Agency to regulate burning hazardous
wastes for energy recovery. and voice
special concern over recycling practices
involving “direct introduction of
hazardous wastes to the air...." H.R.
Rep. No. 98-198, 96tk Cong.. 1st Sess. 46.
Our action today is in full accord with
these declarations.

As a point of ciarification, the Agency
reemphasizes that it has modified the
difinition of by-product to indicate more
clearly that co-products—~materials
intentionally produced for a commercial
marke: and suitable for use as-is—are
not considered to be by-products. Thus,
co-zroducts from petrojeum refining
such as kerosene. pitch, or various
grades of fuel oil. are not by-products
for purposes of this regulation.® On the
other hand. residual materials such as
tank bottoms (EPA Hazardous Waste
No. KO352) are py-products and are
corsidered to be wastes when used as
iuels or when incorporated into fuels.

We note that itne HSWA takes precisely ; waste is blended thh high energy ‘,

this position. See RCRA amended
Section 3004{g)(2){A} and 3005(r)(2).
Fueis containing these wasies likewise
remain solid wastes. /d. Again. it may
turn out that regulation of these
materials is unnecessary to protect
human health and the environment. EPA
also may be able to establish
specifications that distinguish waste-
derived fuels from products. Today's
rzle makes ciear that the Agency has
jurisdiction to make these
determinations.

As a result of this change. all spent
materials. siudges. by-products. and
§ 261.33 commerciai chemical products
and al! fuels to which these materials
are added.'® are potentialiyv subject to

7 We note as well that Congress aiready has
required the Agency to develop periormance
standeards for used oil burned as & fuel. See RCRA .
Sections 3014 and 1004(37). The Agency believes
that if we have suthonty to regulate burning of used
oil, which is composed primaniv of petroleum
fractons and thereiore is physicaliy similar to jossi;
fuel or fuel oil. o fortiori. we also have authority to
regulate burning of secondarv materials that are
physicaliy quite dustinct from fossil fuels.

'* Off-specification fuels burned for energy
recovery also are not by-products. and so would not
be considered to be wasies under this provisicn. An
exampie provided in the comments was of natural
gas pipeline condensate. The condensate contains
many of the same hyvdorca:bons fcund in liqueiied
naturs! gas. ang cerain higher hvdrocarborns (3al
aisc have energy value. 1t 1s generated in the
piptline transmissicn of naturai gas. This
condernsate is not consicered 10 ve a waslc when
burned ior energy recovery.

'* As noted above. for 2 waste-denved fuei to be
hazerdous waste. it wouic have to contzin ¢ listed

J
!
{
g

regulation when transported, stored. and
burned for energy recovery. We discuss
below in sections 3 and 4. the Agency’s
on-going efforts to control burning and
storage of these materials.

2. Determining When a Waste is
Burned for Energy Recovery and
Applicabiiity of the Rules to Burning for
Materiais Recovery. Today's regulations
apply to hazardous wastes burned for
“energy recovery.” This limitation raises
two issues: Distinguishing burning for
energy recovery from burning for
destruction. and determining how to

regulate wastes if they are burned to

recover materials.

" (@) Burning for Energy Recovery. The
Agency has already addressed in part
what it means to burn wastes for
legitimate energy recovery. In a
Statement of Enforcement Policy issued
on Januaryv 18. 1983 (printed at 48 FR
11157 (March 16, 1983)), EPA stated Lhat
as a general matter—subiject to
individualized consideration of
particular circumstances—burning of

low energy hazardous wastes as alleged -
fuels is not censidered to be burning for :

ate energ\ recovery. This is the

legitiz

materials and then burned. Thus, under
these principles. boilers and industrial
furnaces burning low energy wastes
could be considered to be incinerating
them. and so be subject to regulation as
hazardous waste incinerators. (See 48
FR 11158. 11159, and fn.3.)

Today’'s regulation leaves the
principles of the Statemext in force.
However, EPA, in the Statement,
indicated that sham burning was easiest
to determine when burning occurs in
non-industrizl boilers. We also said that
larger industrial boilers are more
efficient at reccvering energy and so
could be deemed. more often. to be
burning lower energy wastes
legitimately. (/d. at 11159.} In applying
the Enforcement Policy Statement to
industrial boilers and ingustrial
furnaces. we would seek to enforce only
in situations where large amounts of low
energy wastes with high concentrations

"of toxicants are burned. These are

clearly situations where iow energy
hazardous waste adulteration was
deliberate and massive. We also note
tkat the Policy Statement does not
address burning for material recovery.
or situations where a single waste is
burned for material and energy
recovery. In this situation. the fact that
low energy wastes are inveoived would
not necessarily indicate that there is no

waste or exhibit 8 hazardous waste characteristic.
See § 261.3 {c) and (d).

recvcling. because materiai recovery
also is involved.

{(b) Burning for Materic! Recoverv. A
second question is the scope of these
regulations when burning involves
material recovery. The Agency views
these regulations as applying whenever
hazardous wastes are burned in boiiers.
Boilers, by definition. recover energy. If
materials are also recovered. this
recovery is ancillary to the purpose of
the boiler. and so does not alter the
regulatory status of the activity.

Burning for material recovery in
industrial furnaces, however, raises
different kinds of issues. As discussed
above. industrial furnaces are used as
integral components of manufacturing
processes to recover materials. Thus,
regulation under RCRA of actual
burning in industrial furnaces could. in
some circumstances. represent an
intrusion into a normal production
process, particularly if the material
being recovered is the same material the
furnace ordinarily produces. On the
other hand. when an industrial furnace
is used for material recovery and the
secondary material being burned is: (a}
Not ordinarily associated with the
furnace (for example, organic still
bottoms). {b) different in composition
from materials ordinarily burned in the
unit {as when the secondary material
contains Appendix VIII hazardous ’
constituents different from. or in
concentrations in excess of those in
materiais ordinarily burned in the
furnace). or {c) burned for a purpose
ancillary to the chief function of the
furnace, we think that RCRA jurisdiction
over the burning exists. (Jurisdiction
obviousiy exists, for exampie, if that
purpose is destruction.)

When industrial furnaces burn for
energy recovery, regulation of the
burning would not constitute an
impermissible intrusion into the
production process because burning for
energy recovery is an activity that is not
central to the usual function of an
industrial furnace. See H.R. Rep. 98-198
at 40 (industrial furnaces ourning for
energy recovery are to be regulated
under the waste-as-fuel provisions of
H.R. 2867). We therefore are asserting
RCRA jurisdiction when an industrial
furnace burns,hazardous secondary
materials—i.e, hazardous wastes—for
energy recovery.

The regulations would also applv
when an industrial furnace burns the
same secondary material for both
energy and material recovery. Exampies
are Diast furnaces that burn organic
wastes to recover both erergy and
carbon values, or cement kilns that bur?
chlorinated wastes as a s>urce of enersY

o g
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and chlorine. {Indeed. energy recovery
from burning in kilns is automatic. so
Lat all burning of hazardous wastes in

.ns is within the Agency's RCRA
jurisdiction.) These activities are not so
integrally tied to the production nature
of the furnace as to raise questions
about the Agency’s jurisdiction. In
addition. EPA believes that both the
existing statute and the new legislation
express a strong mandate to take &
broad view of what constitutes
hazardous waste when hazardous
secondary materials are burned for
energy recovery, and to regulate as
necessary to protect human health and
the environment. See e.g., 48 FR 14502
(statutory definitions stating that
secondary materials burned for energy
recovery are solid wastes}); H.R. Rep. 94~
1491. supra at 4 (Congress’ concern in
promulgating Subtitle C was to
“eliminate) the last remaining loophole
in environmental law”, not to create
new loophoies}): H.R. Rep. 98-198, supra
at 41-42; S. Rep. No. 98-284 at 36. In
taking this view. we thus reconsider and
withdraw footnote 19 of the preamble to
the proposed rule where we said we
would count materiais burned in
industrial furnaces for both energy and
material recovery as being burned for
material recovery. For the reasons given
above. we think that was a mistaken

lea.

We note as well that if an industrial
furnace burning secondary materials for
cstensible material recovery is used to
destroy the materials, it is not recycling
but rather is incinerating them.
Examples of such sham recovery are
when there is no material recovery. or
where material recovery is economically
insignificant. Another example is when
wastes are burned in excess of what can
feasibly be recovered and used. (The
following subsection discusses a
regulatory change clarifying this
principle.)

{c} Amendment to Applicability
Section of Subpart O of Parts 264 and
265. In the final rule, we are codifying
the genera!l principle that boilers and
industrial furnaces used to dastroy .
wastes rather than to recover energy
and material from them are considered
to be incinerating the wastes, and thus
are subject to the permit requirements of
Subpart O of Part 264 or the interim
status requirements of Part 265. {This
amendment is found in the applicability
sections of Subpart O of Parts 264 and
265.) We intend for this amendment to
remain in effect until we develop permit
standards for burning in boilers and
industrial furnaces. Not only is an
interim control on those practices
needed. but without this provision

boilers and industrial furnaces burning
for destruction would have no means of
recelving a permit.

It also should be noted that with the
exception of certain conditions in the
definition of “boiler,” we are not
defining objectively what constitutes
burning for destruction, such as
specifying precise Btu limits for waste
tuels or volume limits on waste feed. We
have decided that there are too many
exceptional circumstances where
unvarying rules of this type would yield
unintended results. It is better policy, we
think, to apply the concepts explained
here and in the Statement of
Enforcement Policy, and so enforce this
provision in a more individualized
manner.

(d) Examples of How These
Provisions Operate.

The following examples indicate
which secondary materials are wastes
when burned for energy recovery.

* Facility A burns an unlisted
ignitable by-product in its boilers.

4, is considered to be burning a
hazardous waste since all secondary
materials burned for energy recovery
are defined as solid wastes. (Ignitable
wastes will have high Btu value, and so
the waste will be burned for legitimate
energy recovery.)

* Facility B burns the same by-
product in an industrial furnace to
recover energy.

B is considered to be burning a
hazardous waste for the same reason as
A was in the first example.

* Facility C burns an unlisted EP toxic
by-product in its boiler to recover both
materials and energy.

C is considered to be burning a
hazardous waste for energy recovery,
sir.ce secondary materials burned for a
dual recycling purpose in boilers are
considered for jurisdictional purposes to
be burning for energy recovery. This
answer assumes that sufficient energy
and material values are recovered so
that the waste is not being burned for
destruction.

* Facility D burns the same by-
product in an industrial furnace to
recover both energy and materials.

D is considered to be burning a
hazardous waste, even though the waste
is an unlisted by-product, and even
though there is some material recovery.
Unlisted by-products burned for energy
recovery in any type of combustion unit
are defined as solid wastes. If D were
burning exclusively for material
recoverv—for example if D operated a
smelting furnace burning to recover
rmetal—the material would not be a solid
waste since it would be an unlisted by-
product being reclaimed.

¢ Facility E burns an unlisted EP toxic
sludge in its industrial furnace but
recovers no energy and minimal
material values. The material recovered
is also unrelated to the material the
furnace normally produces.

E would be considered to be burning a
hazardous waste for destruction, and so
would have to comply with the
standards for incineration in Subpart O
of Parts 264 and 265.

3. The Agency's Future Plans for
Regulating Burning of Hazardous Waste
for Energy Recovery. As noted above,
the actual burning of hazardous waste
for energy recovery in boilers and
industrial furnaces is exempt from
regulation. There was strong consensus
in the public comments—confirmed by
recent legislative action—that there is a
need for regulatory action to control this
type of burning. The Agency agrees, and
is adopting a phased approach to
address the problem. We will soon be
proposing the first set of regulations
which would ban burning of hazardous
wastes and contaminated used oil in
non-industrial boilers, and would
impose administrative controls on these
materials whenever burned in industrial
boilers or industrial furnaces.

The next phase of regulations will
develop permit standards for burning in
industrial boilers and in some industrial
furnaces. In developing these standards,
we will use many of the factors
recommended by commenters in this
proceeding. Thus, we intend that these
units achieve the same ultimate level of
protection as incinerators, and (in some
cases) will specify design and operating
conditions based on the type of waste
and the operating efficiency of the
combustion unit to ensure that this level
of performance is achieved.

We also are considering adopting
general narrative standards, roughly
analogous to those contained in the Part
287 regulations (see 46 FR 12429,
February 13, 1881), for remaining
industrial furnaces burning hazardous
wastes for energy recovery. This will
allow these units to be permitted
immediately until such time as the
Agency is able to develop unit specific
permit standards for them.

At the time these standards are in
place, the Agency intends to withdraw
the Statement of Enforcement Pclicy and
the rules stating that the Subpart O-
regulatory standards for incinerators
apply to boilers and industria! furnaces
burning hazardous wastes for
destruction. Tkis is because we wiil then
have promulgated the permit standards
necessary to protect human health and
the environment for. boilers and
industrial furnaces burning hazardous
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solvents and gasoline (to name only
some of the more vainable commodities)
from product storage tanks. showing the
risk of spillage of storcd commodities.
The recent addition of Subtitle I to
RCRA to control leaks from
underground product storage tanks
confirms that the risk of barm from
spillage is significant indeed. there have
been a number of instances of
groundwater contamiration caused by
improper storage of hazardous wastes
awaiting reclamation by their generator,
hazardous wastes being reclaimed
pursuvant to batch tolling agreements.
and hazardous wastes being reclaimed
before use by the reclaimer—the
situations that would have been
conditionally exempt under the
proposal. (See Appendix A.}

Equally important, the Agency already
has determined that it is necessary to
reguiate hazardous waste storage in
order to protect humar health and the

environment. ard bas also determined *-

that regulaticns are peeded to prevent
the "uncontroiiec release of hazzrdous
waste constituents into the
environment.” See 46 FR 2302, 25807
(January 12, 1981). These prior findings
are relevant to the question of regulating
bazardous waste storage before
recycling. There is a risk. as stated
above, that spills and leaks of
hazardous waste will occur, even if the
wastes eventually will be recycled.
Spiils and ieaks are the principal
example of uncortrolled bazardous
waste releases from storage and thus
ordinarily require regulatory control.
The Agercy is persuaded that its

existing findings are valid for hazardous -

wastes stored before recycling except in
those situations in which wastes are so
economically valuable that there is an
economic imperative to avoid reiease.

The Agency thus finds that the factual
basis for most of the conditional -
exemptions in the proposal was not
justified, and that the Agency’'s general
findings as ‘o the need to control
hazardous waste storage are valid for
these recycling situations. Hazardous
wastes stored beiore reclamation—even
where there is minimal risk of
overaccumulation—still can present
significant potential for harm to human
health and the environment if
mismanaged. and market mechaniesms
are insufficient 1o prevent
mismanagement from occurring.
Regulation thus is called for.

In determiring the level of regulation
to adopt for those facilities which would
have been conditionally exempt. the
Agency is guided by the principle that
the paramount and memdi“g statutory
objective of RCRA is protection of

human health and the environment. The.
statutary policy of encouraging recycling
is secandary and must give way if it is
in conflict with the principal oo;em_we
Sée 48 FR 14474/1, 14492/2 see also
H.R. Rep. No. 98-198. supra at 46.* We
accordingly have determined that. for
the most part. the condittonal
exemptions we proposed were
unwarranted and facilities recyciing in
these ways showd be subject to
regulation under the Subtitie C ruies.

Il An Overview of the Fina! Definition
of Solid Waste

A. Materials That Are Solid-Wastes

The revised definition of solid waste
states that any materia! that is
abandoned by being disposed of,
burned, or incirerated—or stored,
treated, or accumulated before or in lieu
of these activities—is a soiid waste. Tne
remainder of the definitica states which
materials are wastes when recycizd

The amenced cefinition acopis ke
approach that ior secondary maieria:s
being recycied. one must know bois
what the materiai is and how it is bemg,
recycied before determining v.nether gr /
not it is a Subtitie C waste. This.
approach differs sharply fram thow.
existing definition (40 CFR 261.2), whish
states that all sludges, and virtually ali
other secondary materials {Le all thoss
that are sometimes discarded by anyage
managing them (see fn. 2 above)). 2rem
wastes Do matter now they are recycied.
In understanding the revised definidon.
therefore, one must consider the types of
secondary materials in conjunction with
types of recyciing practices.

1. Types of Recycling Activities Thct
Are VWithin The Agency's Subtitle C
Jurisdiction. The definition states thasi.

_four types of recycling activities ares

within EPA's jurisdictien:
* Use constituting disposal This
activity involves directly placmgwastes

or waste-derived products {a prodact

“that contains a hazardous waste as an

ingredient) onto the-Jand. Extencing
jurisdiction to waste-derived products
placed on the land represents a change
from the proposak

* Burning waste or waste foels for
energy recovery, ar usmg wasies te
produce a fuek

* Reclomatiaa. This activity invoives

the regeneration of wastes or the

irecavery of material from wastes

¢The Agency also does not believe that
hazardous waste recycling will be discouraged in
those situations thst we now intend to reguiate. Not
only do the incremertai costs of regulation 2ppear
to be minimai (see Par: IV of this preambie}. but
regulation can actuaily encourage recvcing. See 45

. FR 33052 (Mey 19. 1980} and Section ll.A. soove.

—

* Speculative accumulatipn. This
activity involves either accumulating
wastes that are potentialty recyclable,

" but for which no recycling market [cu-ng

feasible recyciing market) exists, or ~
accumulating wastes before re

unless 75% of the accumulated materiat
is recycled curicg a one-year period.
(This provision now includes the
activity referred to in tire proposal as
overaccumuiation.}

2. Types of Secondary Materials Thot
Are Within Trie Agency's Subtitle C
Jurisciction. These categories of
recycling aciivifies then are divided
further according io the type of ~
secondary material invoived—spent
materials, sludges, by-products. or
commetcial chemical produocts (a
division present in the existing
regulations—see 40 CFR 26L.2{(b){1}){3)).
We also have-ciarified the proposal by
adding a new category oi aecondary
malerial—scrap metal.

“Spent matierials” are meterials that
have been uged and are no longer fit for
use without being regenerated,
*reclaimed, or otherwise re-processed.

" Examples are spent solvents, spent

‘% ivated carbon. spent catalysts, and
spent acigss

“Sludges" are defined in RCRA and
the implementing regulations as residues
from treating air or wastewater, or other
residues from pollution caatrol
operations. (See RCRA section
1004(26)(A) and 40 CFR 260.10.)

*By-products” are defined essentially
the same way a3 in the existing
definition to enccmpass those resicual
materials resulting from icdustial,
commercial. miring. and agricultural
operations that are nc* primary
products, are nct procuced separateiy.
and are not fit for a desired end use
without substantiai furtner processing.
The term includes most secondary
materials that are not spent materials or
sludges. Exampies are process residues
from manufacturing or mining processes.
such as distillation column residues ot
mining slags.

“Commercial chemicel products” are
the commercial chemical products and
intermediates, off-specification variants.
spill residees, and container resicues
listed in 40 CFR 261.33. Although these
materials ordinarily are not wastes
when recycled (see 45 FR 78340-541,
November 25, 1830}, we ere inctuding
them as wastes when they are recycled
in ways that differ from their normal
use, namely, when they are used ina
manner coustituting disposal, or when
they are burned for energy recovery.
{assuming these materials are neithera
pesticide nor a commercial fuel).
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include those materials and byproducts generated from, and commonly reused
within, an original manufacturing process.

- ™20) The term 'recovered resources’ means material or energy recovered
from sohd waste.

™21) The term 'resource conservation' means reduction of the amounts of
solid waste that are generated, reduction of overall resource consumption, and
utilization of recovered resources.

- "(22) The term 'resource recovery' means the recovery of material or energv
from solid waste.

"(23) The term 'resource recovery system' means a solid waste management
system which provides for collection, separation, recyeling, and recovery of solid
wastes, including disposal of nonrecoverable waste residues.

"(24) The term 'resource recovery facility’ means any facility at which solid
waste is processed for the purpose of extracting, converting to energy, or otherwise

separating and preparing solid waste for reuse.
) "(25) The term 'regional authority' means the authority established or
designated under section 4006.

"(26) The term 'sanitary landfill' means a facility for the disposal of solid
waste which meets the criteria published under section 4004.

"(26A) The term 'sludge’ means any solid, semisolid or liquid waste generated
from a municipal, commercial, or industrial wastewater treatment plant, water
supply treatment plant, or air pollution control facility or any other such waste
having similar characteristics and effects.

"(27) The term 'solid waste' means any garbage, refuse, sludge, from a waste
treatment plant, water supply treatment plant, or air pollution control facility and
other discarded material, including solid, liquid, semisolid, or contained gaseous
material resulting from industrial, commercial, mining, and agricultural operations,

and from community activities, but does not include solid qr dissqlved materisl ia
domestic sewage, or solid or dissolved macerials in irrigation return flows or
industrial disenarges which are point sources subject to permits under section 402
of the Federal Water Pollution Control Act, as amended (86 Stat. 880), or source,
special nuclear, or byproduct material as defined by the Atomic Energy Act of
1954, as amended (68 Stat. 923).

™28) The term 'solid waste management' means the systematic adminis-
tration of activities which provide for the collection, source separation, storage,
transportation, transfer, processing, treatment, and disposal of solid waste.

"(29) The term 'solid waste management facility' includes—

"(A) any resource recovery system or component thereof,

™(B) any system, program, or facility for resource conservation, and

™C) any facility for the collection, source separation, storage,
transportation, transfer, processing, treatment, or disposal of solid wastes,
including hazardous wastes, whether such facility is associated with facil-
ities generating such wastes or otherwise.

"(30) The term 'solid waste planning', 'solid waste management', and
'comprehensive planning’ include planning or management respecting resource
recovery and resource conservation.

"(31) The term 'State’ means any of the several States, the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American
Samoa, and the Commonwealth of the Northern Mariana Islands.

"(32) The term 'State authority’ means the agency established or designated
under section 4007,

"(33) The term 'storage’, when used in connection with hazardous waste,
means the containment of hazardous waste, either on a temporary basis or for a

R-8



percentage ownership, direct and indirect, in these aff).
1ates, including shareholdings between them;

(ii) The geographical areas ' where operations gre
carried out and the principal activities carried on thereip
by the parent company and the main afliliates;

(iii) The operating results and sales by geographical
area and the sales in the major lines of business for the
enterprise asa whole;

(iv) Significant new capital investment by geographi.
cal urea and, as far as practicable, by major lines of busi-
ness for the enterprise asa whole;

(v) A statement of the sources and uses of funds by
the enterprise as a whole;

(vi) The average number of employees in each geo-
graphical area;

(vii) Research and development expenditure for the
enterprise as a whole;

(viii) The policies followed in respect of intragroup
pricing; and

(ix) The accounting policies, including those on con-
solidation, observed in compiling the published informa-
tion.

Government appeals to multinational firms voluntarily to disclose
the kind of information described in S. 2839 and in the OKCD decla-
ration are likely to be resisted, if not totally ignored. I believe, how-
ever, that the United States, which has jurisdiction over most of the
world’s largest multinationals, should take the lead in requiring dis-
closure of such information as a model and incentive to other nations
to do likewise. Legislation supplementing the current bill along the
lines suggested by Senator Church and myself, combined with strong
diplomatic efforts to achieve disclosure of similar information by
foreign-based multinationals, would go a long way toward achieving
full international sharing of essential trade and investment informa-
tion on a country-by-country and company-by-company level, and
should be further considered and pursued.

JoNATHAN B. BiNgHAM.

1 For the purposes of the guldeline on disclosure of information th “geographical
ared’” means groups of countrles or indlvidual countries as each efxt:rg-ll-::z dﬁegmlil;ﬂ is
appropriate In its puarticular circimstances. While no siagle method of grouping 1» 8P
propriate for all enterprises, or for all purposes, the factors to be considered by an eater
prise would inctude the significance of operatlons carried out in individual countries of
areas as well as the effects on Itg competitiveness, geographic proximity, economic affinlty.
simllarities in business environments and the nature, scale and degree of Lnterrelatios:
ship of the enterprise’s operations in the varlous countrles,

O
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waste itself, than in the form of products which wi

time constitute waste). P e will st some futurg
The fact that waste itself is in interstate and intermunicipal cop

merce has raised a number of problems. (Generally, hazardous was(.

1s more likely to he the subject of interstate transportation than i:

non-hazardous industrial or municipal waste). Several jurisdictions,
]

including some states, have attempted to prohibit the im i
of waste. In Wisconsin, ownemhi;l)) of thepwaste n comngl)-c?t}m}
been the subject of lengthy litigation.

The volume of waste being generated and the capacity for its dis-
posal in the traditional manner are the source of the discarded
materials problem..At present two possible solutions have been pre-
sented to the committee. These are resource conservation by reducin
the amount of waste generated and resource conservation, achieved bg

o . ! y
reclaiming valuable materials from the waste and thereby reducing
the volume to be disposed of. The latter approach holds the addi-
tional benefit of lessening the demand for raw materials and thereby
preserving the domestic reserves of these materials.

Both methods of discarded materials management have been imple-
mented on a limited scale to date. They have included systematic
and technological variations. They have had mixed success.

Some technology for resonrce recovery has reached a fairly devel-
oped stage. Others require additional research and developunient atten-
tion. Since research activities are not within the jurisdiction of the
Commerce Committee, the needs in this area have heen addressed by
the Comniittee on Science and Technology in Part IT. The Commerce
Committee does however recognize resource recovery technology as a
potential solntion to the discarded materials disposal problem, particu-
larly in nrban areas. ’

The major need in the management of discarded materials appears
to be fora ratxopahzation of the waste management system which now
includes many independent activities often having less than optimal
results. R_eglonal or statewide planning for discarded materials man-
agement is not widespread. The potential of resource conservation or
recovery is seldom considered as important as the problem of trans-
portation to the dump.

Testimony presented at the hearings and at the Resource Recovery
Symposium sponsored by the Committee shows a need for a more
wideranging dissemination of information concerning the potential of
resource conservation and recovery as solutions to the discarded mate-
rm]s. disposal problem. Even if municipalities are aware of this po-
tential, the technical and institutional barriers they face in imple-
menting a resource recovery system are often insurmountable with-
out assistance. -

For example, many cities cannot enter into long term contracts.
Resource recovery facilities cannot be bnilt unless they are guaran-
tecd a supply of disearded material. The aggregation of so many
independent units of local government cereates nummerous institutional
and legal barriers. Such ageregation also complicates financial ar-
rangements, which in many instances involve partial local financing
such as general obligation honds, or revenune bonds, or partial equity
funding by u corporation constructing the facility or providing equip-
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ment. Most local governments have no experts on the recovery tech-
nology or conservation systems available.

These institutional and technical barriers and the lack of ability
to overcome then under the present circumstances can only be viewed
as a background. Overconiing these problemns, although important, will
not solve the discarded naterials problem in its entirety.

The problems cansed by past and present disposal methods will
remain. Open dumps will still be shelters for vermin; breeding
grounds for disease; and scars on the American landseape. Unless
action is taken to change the current operation of apen dumps they
will remain the least costly and therefore most attractive disposal
method.

Sanitary landfills, 2 namec often given to dumps for the sake of
compliance with local health ordinances, will continue to leach pol-
lutants into underground water supplies. They will continue to pol-
Jute the air by their frequent “accidental” ignit ion. They will continue
to generate explosive gases which can threaten uny future use of the
land.

Even more threatening are the present disposal practices for hazard-
ous waste., Current estimates indicate that approximately 30-35 mil-
lion tons of hazardous waste are literally dumped on the ground each
year. Many of these substances can blind, eripple or kill. They can
defoliate the environment, contaminate drinking water supplies and
enter the food chain under preset, largely unregulated disposal prac-
tiees. In many instances these hazardous wastes ave disposed of in the
same manner and location as municipal vefuse—in the local landfll
There are seldom records of the deposit or of the composition of such
hazardous wastes. It is generated, transported and buried without
notice until the evidence of its presence is seen in persons or the
environment.

Tt is the purpose of this legislation to assist the cities, counties and
states in the solution of the discarded materials problem and to pro-
vide nationwide protection against the dangevs of improper liaza rdous
waste disposal.

This bill suggests that the first step in preserving the land is to end
those practices which are most harmful. Tt requires that hazardous
wastes be disposed of only at sites or facilities specifically designed
for that purpose. The bill requires an end to open dumping and the
upgrading of discarded materials disposal facilities to standards
which provide real protection for the environment. Tt encouvages state
and regional planning for discarded materials management and pro-
vides assistance for the implementation of resource conservation or
recovery systems.

This bill provides the groundwork for solving the discarded mate-
rials disposal problem and for minimizing the dangers of hazardous
waste disposal. At the same time it proposes a way to Jessen the drain
on our domestic resources and to deerease our dependence on foreign
sourees of raw material and energy, both of which can be recluimed
from waste. Most important, it is a necded step toward protecting
the purity of the land itself, and health of our people and the vitality
of our environment,
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OFFICE OF DISCARDED MATERIALS

At the present time there are offices within Environmental Pro-
tection Agency for water and air. There is however no office for land
management. This title creates such an office within the EPA to be
designated as the Office of Discarded Materials, and headed by an
assistant administrator. This statutory establishment would give
management parity with the air and water offices. In addition to
giving land pollution parity, the establishing language also sets out
the duties and responsibilities to be undertaken by the office.

A reduction in solid waste office persounel occurred in 1974 when
manpower budgeted to implement the Waste Disposal Act was reduced
from its historical high level of 225 to 183, Additional cuts were made
in the following years bringing to 174 the personnel positions budgeted
in 1976. That manpower level is lower than any year except for 1966,
f\het ﬁrfstlgggr positions were budgeted under the Solid Waste Disposal

ct o .

Total positions budgeted to implement the Solid Waste Disposal Act of 1965

Permanent positions

Fiscal year: . budgeted
19686 .. e ccr————————— 70
1967 T - T om
JO08 e e e —————————— e e 187
1000 e - 206
1970 Il I 208

206
212
226
183
183
174

Source: Budget Operatlons Division, EPA, from budget submisslons to the Congress.

Although the Office of Solid Waste Management’s major responsi-
bilities are under the Solid Waste Disposal Act of 1965, it has other
duties under other acts. A 1974 administration propesal would have
cut the personnel total of the Office of Solid Waste Management from
312 to 120.

Under this bill it wonld be nuch more difficult to cut the personnel of
budget of the Office or to sacrifice the waste management functions
for the sake of air or water programs since all three offices would
enjoy similar statutory authorization,

The duties and responsibilities of the Deputy Assistant Adminis-
trator of Discarded Materials Management are to administer the
Solid Waste Disposal Act of 1965 and the Resource Conservation and
Recovery Act of 1976. Coexistent with those responsibilities is the
authority to issue regulations to implement both of the acts. The
Office is authorized to gather information and to cooperate with other
federal agencies in the collection and dissemination of waste man-
agement information. Further, the Administrator is authorized to
give technical and financial assistance to the States in the develop-
ment of disearded materials and hazardous waste management plans:

In addition the Administrator has the power to commence or defen
all actions at the trial level and at the appeal level, including the
United States Supreme Conrt, in those cases that involve Federsl
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Facilities that are not in compliance with the regulations promulgated
by the Administrator pursuant to Title TIT and 1V of this Act. The
purpose of granting the Administrator such authority is to prevent
potential conflicts of interest at the Departinent of Justice where the
Department would have to represent the Federal facility not com-
plying with the Administrator’s regulations and the Administrator
at the same time, in the same litigation. Without this authority, this
conflict-of-interest problem counld become extremely scute under this
legislation regarding section 601 which requires the Administrator to
enforce federal standards relating to discarded materials and hazard-
ous waste management against federal facilities. )

Other duties under the Office include authority to dissenunate
information on the methods and costs of collection and other discarded
material management practices. These will include methods to reduce
the volume of waste generated ; the existing and developing technolo-
gies for energy and materials rvecovery from discarded materials;
their cost, reliability and risk ; hazardous waste, damage resulting from
disposal of hazardous waste; and methods of neutralizing and prop-
erly treating such hazardous wastes; methods of finaneing resource
recovery facilities, sanitary landfills, and hazardous waste treatment
facilities, and locating new markets for resources recovered from
waste.

The administrator is also to develop model codes to be used by state
and local agencies in the development of discarded materials plan. He
will develop a model accounting system, to reflect the act ual costs and
revennes associated with the collection and disposal of discarded ma-
terials and with resonrce recovery operations.

After collection and evaluation of the information the Administra-
tor is required to disseminate the information. The dissemination of
such information will be done in principally three ways. The estab-
lishnient of a library which will contain both raw data and analyses
from the studies undertaken in the agency’s research and development
programs; and information gathered by the EPA from the other
agencies involved in solid waste. All library materials should be
readily available to the public on request or through active agency
information dissemination programs.

The library should also serve as a basic resource for the Resource
Recovery and Conservation Panels which are to assist the cities, local
authorities and states in the development of resource recovery systems
and in the development of discarded material management plans.

DEVELOPMENT AND DISSEMINATION OF INFORMATION

This section (204) requires the Administrator to collect, evaluate
and disseminate information on the methods anud eosts of collection
and other discarded material management practices. These will in-
clude methods to reduce the volume of waste generated; the existing
and developing technologies for energy and materials recovery from
discarded materials; their cost, reliability and risk; hazardous waste,
damage resnlting from disposal of hazardous waste; methods of neu-
tralizing or properly treating such hazardous wastes; nicthods of
financing resource vecovery facilities, sanitary landfills, and hazardous
waste treatment faeilities; and locating new markets for resources
recovered from waste.
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