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Mr. James P. Bearzi

Chief, Hazardous Waste Bureau

New Mexico Environment Department
2905 Rodeo Park Drive East, Building 1
Santa Fe, New Mexico 97505-6303

SUBJECT: REPLY TO NEW MEXICO ENVIRONMENT DEPARTMENT’S (
RESPONSE TO PERMITTEES’ RESPONSE TO NOTICE OF VIOLATION (NOV)
FOR FAILURE TO SUBMIT PERMIT MODIFICATION REQUESTS PRIOR TO
CONVEYANCES OR TRANSFERS OF PROPERTY UNDER PUBLIC LAW 105-
119, SECTION 632, AT LOS ALAMOS NATIONAL LABORATORY (LANL)
(EPA ID: NM0890010515)

Dear Mr. Bearzi:

This letter responds to the Hazardous Waste Bureau's (HWB) letter dated January 31, 2003,
requiring the submittal of additional information. Specifically, HWB required that Permittees
submit the information required for a Class 3 permit modification and rejected Permittees’
arguments that no permit modification is necessary for land transfer. Permittees hereby request
that HWB reconsider its position that a permit modification is required. Pursuant to the January
31, 2003 letter, Permittees confirmed with DOE counsel at WIPP that our submittal is consistent
with the process WIPP has used in the past to request a class determination in that it included the
information required for the requested level of permit modification. We believe that it would be
helpful for the parties to meet and fully discuss the issues and request such a meeting.

During a teleconference in December 2002, the parties agreed that in an effort to resolve the
dispute, the Permittees would request a determination that — if a permit modification is required —
a change to the property boundary is a minor change to LANL’s permit and should be a Ciass 1
modification. Permittees specifically argued, however, that no permit modification is necessary.
HWB provided no substantive grounds for rejecting Permittees’ request. HWB further stated that
to make a classification determination, “HWB must receive the information required in a Class 3
modification request.” We disagree. Section 270.42(d) provides that for “modifications not
explicitly listed in appendix I,” the Permittee may submit a Class 3 modification request or may
request a determination that the modification be reviewed and approved as a Class 1 or 2
modification. It further provides that if the Permittee requests a Class 1 or 2 maodification, the
permittee must only provide “the necessary information to support the requested classification.”
40 CFR §270.42(d). In addition, in the preamble to the Federal Register notice amending its
regulations governing modification of the Resource Conservation Recovery Act (RCRA) permit,
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Environmental Protection Agency (EPA) explicitly stated that “when the permittee chooses to
request a classification determination instead of following the Class 3 process, then he or she
should not initiate the formal modification review procedures until the Agency has decided on the
appropriate classification.” 53 Fed. Reg. 37912, 37919 (1988). This is consistent with actions
taken by WIPP in requesting a class determination for permit modifications.

Section 270.42 requires that any request for a permit modification, whether it is a Class 1, 2, or 3,
specify the change to be made to permit conditions. 40 CFR §270.42. However, in this case,
there is no permit condition that requires modification as a result of the transfer. In addition, in
Permittees’ response to the NOV, we provided the HWB information demonstrating that our
investigations reveal no evidence that the transferred parcels have had any possible releases.
With one exception, these parcels are not identified as and contain no Solid Waste Management
Units (SWMUs) listed in LANL’s Hazardous and Solid Waste Amendments (HWSA) permit and
have never been used for hazardous waste management activities, including storage, treatment
or disposal. As explained in our prior response, one parcel had a SWMU, but the HWB approved
the VCA Completion Report and Permittees submitted a Class 3 permit modification to NMED in
September 2002 to remove that SWMU from LANL’s HSWA permit. Further, there is no evidence
of spills or other accidental release of hazardous waste constituents into the environment. For
these reasons, and others set forth in our prior response, Permittees believe that no permit
modification is necessary for land transfer.

In conclusion, Permittees maintain their position that no permit modification is required, and
respectfully request that NMED reconsider its rejection of that position. To ensure that NMED’s

concerns are addressed, we would be interested in discussing this issue with you further, at your
convenience. Please contact either of us to set up a meeting.

Sincerely, Sincerely
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Beverly Ausmus Ramsey, Ph.D.

Jogeph Vozella

Director, Risk Reduction and Environmental eputy Manager, Environment and
Stewardship-Division Office Stewardship Projects

Los Alamos National Laboratory Los Alamos Site Office
BR/JV/DM/vn
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C. Lundstrom, Director, Water & Waste Management Division, NMED.,

T. Hughes, General Counsel, NMED
J. Mullen, Office of General Counsel, NMED
J. Young, HWB, NMED

J. Davis, NMED-SWB

J. Kieling, NMED-HWB

S. Yanicak, NMED-OB

L. King, EPA Region 6
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CERTIFICATION

CERTIFICATION BY THE RISK REDUCTION AND ENVIRONMENTAL STEWARDSHIP
REMEDIATION PROGRAM

Document Title: REPLY TO NEW MEXICO ENVIRONMENT DEPARTMENT’S
(NMEDS) RESPONSE TO PERMITTEES’ RESPONSE TO NOTICE
OF VIOLATION FOR FAILURE TO SUBMIT PERMIT
MODIFICATION REQUESTS PRIOR TO CONVEYANCES OR
TRANSFERS OF PROPERTY UNDER PUBLIC LAW 105-119,
SECTION 632, AT LOS ALAMOS NATIONAL LABORATORY
(LANL) (EPA ID: NM0890010515)

| certify under penalty of law that these documents and all attachments were prepared
under my direction or supervision in accordance with a system designed to assure
that qualified personnel properly gathered and evaluated the information submitted.
Based on my inquiry of the person or persons who manage the system, or those
persons directly responsible for gathering the information, the information submitted
is, to the best of my knowledge and belief, true, accurate, and complete. | am aware
that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violation.

femei Al L oo 21l

Beverly A. Ramsey, Divisiond.eader
Risk Reduction and Environmental Stewardship Division
Los Alamos National Laboratory

/ IS PN Date: 2./ X//d'i
Joseph Xlozella, U
Deputy Manager of
Environment and Projects

Department Of Energy/Office of Los Alamos Site Operations
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