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National Nuclear Security Administration 

Department of Energy 
National Nuclear Security Administration 

Washington, DC 20585 

March 24, 2005 

The Honorable Ron Curry 
Cabinet Secretary 
New Mexico Environment Department 
Harold Runnels Building 
1190 St. Francis Drive 
Santa Fe, NM 87502-6110 

Dear Secretary Curry: 
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For many years, the United States Department of Energy (DOE) has voluntarily provided 
the New Mexico Environment Department (NMED) with radionuclide data for 
contaminated sites and surface water at the Los Alamos National Laboratory (LANL). 
We have provided this information as a matter of comity consistent with long-standing 
DOE policy. That policy is described in: (1) the joint guidance developed by the 
National Association of Attorneys General (NAAG) and the NAAG/DOE Working 
Group, Sharing of Radionuclide Information with States, dated September 1998 
(Enclosure 1), and (2) the data-sharing provisions of the Agreement-in-Principle between 
DOE and the State ofNew Mexico for Environmental Oversight and Monitoring, dated 
November 29, 2000 (Enclosure 2). 

DOE's environmental programs at LANL are responsible for addressing sites suspected 
of being contaminated in the past. At such sites, DOE investigates sites for the presence 
of hazardous wastes and hazardous constituents, pursuant to the New Mexico Hazardous 
Waste Act, and monitors storm water and surface water, for the presence of 
radionuclides, pursuant to the Atomic Energy Act of 1954, as amended. The radionuclide 
data that DOE provided to the State of New Mexico voluntarily in the past was collected 
in accordance with the procedures that DOE developed pursuant to the Atomic Energy 
Act and its implementing regulations, orders and guidance documents. This letter 
confirms DOE's intent to continue to collect radionuclide data during the monitoring of 
storm water and surface water consistent with its procedures and to provide such data to 
NMED and the U.S. Environmental Protection Agency (EPA) voluntarily. DOE intends 
to collect and provide such data to NMED and EPA in the manner described in the 
enclosed document, entitled "Voluntary Provision ofRadionuclide Data" (Enclosure 3). 

As a matter of comity, DOE will submit the radionuclide data to NMED at the same time 
that it submits data reports for non-radionuclide constituents to EPA required under the 
Federal Facility Compliance Agreement (FFCA) between DOE and EPA. The FFCA 
does not impose any requirements for radionuclides. 
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In addition to investigating sites suspected of contamination and monitoring storm water 
and surface water, DOE's environmental programs are responsible for performing 
assessments of all data collected including, but not limited to, radionuclide data. This 
letter confirms that DOE intends to provide voluntarily to EPA and NMED the total dose 
for radionuclides of potential concern and the equivalent total radionuclide risk level for 
each site that is the subject of an environmental investigation or monitoring. DOE 
intends to provide such information voluntarily to EPA and NMED at the same time it 
submits reports and monitoring data called for under the FFCA. DOE commits that this 
voluntary reporting shall continue for the duration of the FFCA. 

To ensure that the foregoing information is provided to your staff in the format and on the 
schedule described above and in the enclosed document, DOE has sent a letter to The 
Regents of the University of California (Enclosure 4 ), reminding them of their obligation 
to ensure continued compliance with DOE's information-sharing policy. 

Finally, I understand that NMED believes it has the authority to compel production of 
radionuclide information in the future. As you know, we disagree with that position and 
would challenge any attempt by NMED to impose such requirements. We hope that our 
voluntary provision of radionuclide information serves your needs and resolves our 
dispute concerning this issue. 

I assure you that DOE will continue to provide radionuclide information to EPA and 
NMED about operations at LANL. If you experience any delay or difficulty in receiving 
such information, please contact Ed Wilmot, Manager, Los Alamos Site Office, at 
(505) 667-5105. 

cc: 

Sincerely, 

Everet H. Beckner 
Deputy Administrator 

for Defense Programs 

The Honorable Richard Greene, U.S. Environmental Protection Agency 
Ines Triay, Deputy Chief Operating Officer, DOE 
Edwin L. Wilmot, Manager, LASO 
Deb Woitte, LANL 



Enclosure 1 

Sharing ofRadionuclide Information With States 

Developed by the 

National As~ociation of Attorneys General (NAAG) 

September 1998 
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To: DOE Field Office Personnel 
Members ofthe NAAGtDOE Workgroup 

From: Christine Milliken ~ 
Executive Director and General Counsel 
~ational Association of Attorneys General 

~artha Crosland .4~ . 
Duector, Office of'tmergovernmenw and Pubhc Accountabiluy 
U.S. Department ofEnergy . 

Date: September. 1998 

Re: Announcement and Issuance of Guidance: 

Sharing of Radionuc/ide information wirh Stares 

After years ofhard.worlc. and discussion the U.S. Deparanent ofenerg; and the NC!Jional 

Association of Attorneys General are pleased to announce the completion and issuance of~ joint 

effon. the enclosed guidance. "Sharing of Raditmuclide lnformat.ion wich States." This trUly 

important occasion marks the first time that DOE and the National Association of AttOrneys General 

have combined their effons to produce a jointly cmned guidance doc:um=lt. 

This effort was cchanc:ed through a cooperative agreement between the U.S. Depilnment of 

Energy and the National Association of Atromeys General (NAAG). A worr..ing group. which ·v::s 

formed of both. DOE personnel and Assistant Attorneys General. was established to formulate 

procedures for DOE personnel to use as guidance when responding to Slaie requestS for radionuclide 

infoanation. The guidance can be used to respond to requestS from all states where DOE facilities 

are. located as well as stateS affected by DOE activities at facilities. 

Shartng of Radlonuclide Information with Sta/eS lays out the scheme whereby DOE intends 

to work. cooperatively with stateS to accommodate radionuclide infonnarion requests as a maner of 

comity and in tbe intereStS of Opal communication. It does not. however waive any legal defenses 
either party may have against a stme • s effortS to impose mandatory requirementS to provide 

radionuclide information. This guidance will help to improve the state·federal relationship and 

provide a smooth response to state requestS. 

We jointly believe the NAAGIDOE effort that produced this guidance will assist both the 

states and DOE with more effective communicati011 and hope that this guidanc;c will serve as a first 

step towards greater undernanding of state and federal n=cis for timely infotmation. 



. • 'j 

July. 1998 

GUIDANCE 
SHARING OF RADIONUCLIDE INFOR.\1An.ON WITH STATES 

[. Bas~s&rnund 

The Office of Environmental Policy and Assistance had a cooperative agreement with the N~tional 
Association of Attorneys General to improve communication among the States and DOE on 

envirorunental compliance issues rel.ated to DOE facilities. This work is continuing under an agreement 

with the Office ofEn ... ironmental Management. NAAG. in its role as the membership organization of 

the AttOrneys General ofthe :SO states, Commonwealth. Tc:rritories. and the District of Columbia. assists 

the legal officers in fulfilling the responsibilities of their offices. Therefore. NAAG is partic:uiarly well

suited to facilitate communication among DOE and the Swes. 

Discussions associated with these agreements has led to the identification of several issues that DOE 

and NAAO considered important and warranted further evaluation. One of these issues is the States· 

position that DOE should establish a policy to provide radionuclide information as requested by 

individual States. 
-~ 

The Stares believe that there are cases where DOE has not been forthcoming in providing radionuclide 

infonuation.· NAAG has provided DOE the results of a survey on State experiences in receiving 

radionuclide information from DOE. The eight StateS responding to the survey (Idaho. Kenruck~·. 

Nevada. New Mexico, Ohio, Oregon. Tennessee, Washington) indicated that DOE generally provides. 

on a volunwy basis. ra.dionuclide information requested. However. in some cases. the provision of data 

has been delayed orresisted by DOE. Moreover, DOE has occasionally resiSted States· attempts •o 

require the submission of such information l!lllcss swurory authority is clear. This resistance r.il:::. i.1 

a few cases. resulted in litigation or administrative appeal. In an effon to minimize such instances. it 

is impot'W1t tO remember that DOE cmrently has policies which address the sharing of environment. 

safety and health information with stakeholders. However. based on discussions with NAAG and the 

States. there appears tO be some need to claritY these policies as they relate to the provision of 

radionuclide information. 

The purpose of this guidance is to restate DOE's cumnt policies and to provide assistance to DOE 

personnel sharing tadionuclide information. This guidance will apply equally to requests from Swes 

where DOE. f'Kilities are located and from other Swes affected by DOE activities or facilities. This 

guidance is not applicable to a request for radionuclide information where a State has authority. 

II. Exbtipg Poticy 

Then Secmary of Energy Hazel O'Leaty issued a memorandum. "Environment Safety and Health 

Policy fortbe Depamnemof'Energy Complex" on July 20, 1993 (copy attached). The purpose of this 

memorandum was to set forth the Department's vision of personal commitment. murual trust. open 
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communication. continuous improvement and full involvement of all interested parties. The lmidin~ 
principles emphasized DOE" s strong commianent to the health and safety of our workers and th~ publi~ 
and the protc~tion of the environment. One of these guiding principles is ·1o encourage and promote 
the sharing of environment. safety and health information and re$ources:· On July 29. 1994. then 

Secretary O'Leary issued another memorandWil. ·"Implementation of the Department"s Public 

Participation Policy ... (copy attached). One of the critical policy elements contained in this guidance is 

that the "Department will foster candid information exchanges and ongoing two-way communications 

using a vari~ty of mediums.'' 

III. Go idang; 

Consistent with the policies discussed above. DOE intends to work cooperatively with the States tO 

accommodate their requests for radionuclide information as a matter of comity and in accordance with 

the following guidance and conditions set forth below: 

This guidance and any DOE actions taken in reliance on this guidance does not waive. or eliminate any 
legal defenses or arguments DOE may have against a State's effort to impose mandatory State 

requirements to provide radionuclide information. Further, this guidance does not ~t to waive. 
eliminate or preempt''any legal privileges or other bases DOE may have regarding the release of such 
infonnatio~ nor will it create any legally binding commitments. This guidance is intended solely to 

clarify DOE's policy on providing the release and exchange of radionw:lide information in an effort to 
limit instances in whi~h DOE might object to providing radionuclide infonnarion . .,---~ :.:::.; 

In those instanCes where a DOE field office is unable to reach agreement with a State. the issue should 
be raised to the appropriate Headquamrs Progiam Office and the Office of General Counsel for 

assistance. 

A. Exjstinc And New Information 

Upon ·request by a Swe. DOE will make radionuclide infonnation promptly available. when the 

requested information exists. 

When infotmation requested by the State does not exist or is not readily compatible for .a State· s use. 
DOE personnel should use their best cft'orts tO develop the information and should resolve the issue on 
a case by case basis. taking into consideration cost. available resources. and the extent the result will 

be informative on an issue of publi~ int=eSt. DOE will first explore alternative ways of satis:t}ing the 

Swe' s request for information. In order to do sa, DOE personnel should request that the State provide 
DOE with the r=asons the requested information is necdeci ancl the uses to which it will be put. DOE 
personnel should keep in mind tbat the goal is tO prtnide the requested information. 

If DOE determinc:s that it is umeascnable to generate the infomlation requested, DOE sb.ould continue: 
to work with the State to address its conccms. For example. in cases where it has been determined by 

DOE thai it is cost prohibitive for DOE to generate the infonnation. sharing the cost of generating the 
information with the States· should be explored. 
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B. Msndsrorv v. VoJuntarv Provjsjon 

ln th~ spirit of cooperati~n. DOE should focus discus.sions with the States on accommodating each 

other s needs and consmunts and should anempt to avo1d arguments concerning statUtory or re2UlatOIY 

authority. In particular. DOE personnel should work to mucrure their interactions with the Sta~es such 
that issues of regulatory authority need not be addressed. 

On some occasions the State ·s request for radionucHcie information may ~;ome in the form of a 

mandatory requiTcment contained in a permit. agreement. etc. On those occasions. DOE personneL in 

consultation with field office COWlScl. should aru:mpt to resolve the issue bv a.Ereeine to voluntarilv 

provide the information. as a matter of comity. In the event that the proposed ~solution -is urw:cc:ptabl~ 
to the State. DOE field office penonnel should determine whether to accept or challenge the 

requirement and/or reach an acceptable ccmprom.ise with the State. 

Although DOE's policy is to work with the States to accommodate their requests for radionuc!ide 

information by voluntarily provicpng this infonnation in accordance with this guidance. it should be 

recognized that this policy does not eliminate any legal arguments DOE may have against a State's 

att~mpt to impose mandatory requirements to provide radionudide information in the absence of a 

regulatory or legislative mandate to do so. However, it is hoped that by providing infatmation on a 

voluntary basis the insWtces where States would unilaterally seek to impose mandatory requirements 

would be minimized. 

C. Classified Infonnatiog 

When the information requested by a State is available. but c:ammt be released because the information 

is classified or con'll'Olled as provided by law. SUch as section 120(j) ofCERCLA. or section 2168 of 

42 United StateS Code (Dissemination of Unclassified Conrmlled Nuclear Information). DOE should 

consult with the appropria~ classification officers or other appropriate officials to initiate a 

declassification revie\\i Of in the case o! ;;eno;itive information. tO determine if the information C:l."l be 

released in accordance with applicable procedures for proper handling. If the information can be 

declasSified in a meaningful form, or otherwise released. steps should be taken to accomplish this and 

the State should be notified of the approximate release date. If the infonnation cannot be declassified 

in a meaningful fOrm.. or otherwise released. DOE personnel and the State should work together to 

detmnine if there are other alternatives to meeting State information needs. 

IV. Cpndusjon 

DOE is committed to continuous improvem=t in achieving excellence in worker. public. and 

environmental protec:tion. One of the ways 1his can be accomplished is through open communications. 

such as sharing of information with all inreioested persons. Sharing iDcludes providing radionuclidc 

information to States in a maa.acr consistent with the law and DOE policy. ·Cimlm.sta.nccs which could 

hinder or prevent the reiease of requested information should be rcsolv~ whenever practicable. 

throllgh discussion with State authorities .. 
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Enclosure 2 

Agreement-in-Principle Between 

The Department of Energy (DOE) and the 

State of New Mexico for Environmental Oversight and Monitoring 

November 29,2000 
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AGREEMENT MIN-PRINCIPLE 
Between. the United Stltes Departm~nt of Energy 

smd the. State ofNawv MroJco 
for 

EnYironmenbJI Overrdght and ManitPring 

. THIS AG'REEMENTwiN-PRINCIPLE (AlP) is entered into between th.e United States 
Department ofEnergy (DOE) through its Albuquerque Operations Offi~e (DOE-AL.)~ 
under the authority of42 U.S.C. §7101 et seq.~ the Department ofEnergy Organization 
Act. anli the State ofNew Mexico (the State). Th~ New Mexico Erwironmcnt Department 
(1-qMED) is the State1j; designated lead agency for the purposes ofth.is Agreement. Thls 
Agreemont reflects. the understanding and commitmcntll b.e.tween the parties rcgard;ng 
DOE's provision to New Mexico of additional tecltnica.lMd financilll support for State 
.acmvities in enviromncnta.J overnight and monitoring to provjde independent verification 
of DOE's compliance wi~h applicable federal. state, and locallawlt, including rules, 
regulations, and standards at the (I) Loa AJamo:9 Nationa..t Lnbarntmy,(L.AM:.)~ (2) Sandia 
National Laboratories/New Mrodco (SNLINM), (3) Wa.Me bolation Pilot Plant (WIPP), 
and (4) lphalation Toxicology Research Institute (ITRI). (coilootively raferred to as "the 
facilities") a.nd at such other DO};: sites in New Mexico as the parties ma.y subaequently 
identify and mutually agree to incorporate under the auspices of the program identified 
hcr~n. 

The Agreement ill int.end6d to help ~s~ut"e that activities at POE facilities are protective of 
the public health a.nd environment. Such B.altllrancc will be accomplished throush ~ 
visoroue program ofindopendent monitoring Md oversight by the State ofNew Mexico. 
The parties to thhl Agreement understand that the overs.igh.~ activities authorized by th.is 
Agreement are in~endeQ. to supplement activitieiJ conqucted ~~der applicable 
environmental laws artd regulations, but a.re not intended to support specific Sta.r.e 
regu.Ja.tory, permitting, and lcga.lly-requin~d environment~ oversight activities such ns 
issuance of regulatory permits, the review of DOE regulatory submis8ions when such 
rcv!ew ia intended to aervo as the. prlmnry basis for State action ~nder regulatory 
programs, required regulatory inspections, required monitoring. isaua.nc:e ofregJJiatory 
not:il3i::s ofviol~tion and other citations. The Agreement is. nl.qo not intended to eupport the 
activities of the Citizen AdvjsoryBoards. The Agreement js infended to auppon non. 
regulatory activitiea of the State of New Mexico in working with the DOE to ova.tuate the 
adequacy ofDOE nctiviti~s rel.ated to environmental monitoring n.nd to support periodic 
Stn:tc monitoring of diachMges, em.iBBions, or biolo~cal paramator~ as necea~a.ry to varify 
the effcctivenesa ofthe DOE programs. The Agreement rocagni.zes the c:ontitll.lad need 
for the State ofNew Mexico to have access to DOE fncilities and to e"change relevant 
.teclmica! i.nf~nnation with the DOE to support the State's environmental monitoring 
cffort.'.l. · 

The understandings between the p!lrties. are described aololy within the provisions of thJs 
Agreoment1 the Statemnnt ofJoint Objectivt~s. (ana.c:had hereto) and the Scope of Work 
con1ained in Grant No. DE~FOD4-91AL65779 the funding vehicle by which the 
proviaians ofthia Agrccmen1 will be implemented. Gnmt No. DE- FC'r04-9I AL65779 is 
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being executed concurrently with this Agreement and incorpora~ed by r~ference as a.n 
onforceable part of this Asreoment. 

To achieve the above objoctlvea, the parties agree as foltowa: 

1. The State and DOE acknowledge that each ha.a a general renponsibility to provide the 
public with accurate, reliable information pe!rtaining to ma.ttetll covered by this 
Agreement. DOE will comply with all .EJ.pplica.ble federal. state and local envirornmmtal 
Ja.ws, includl~g regulations, orders, and standard8 pertaining to the facilities. 

2. DOE will provide resource!~ for 11 State environmental oversight and monitoring . 
program for the facilities, as outlined jn the St!Ucment of Joint Objectives Bnd the Scope 
ofWork in dtc Gr-ant. DOE wiU provide funds to New Me?dco consistent with the DOE 
Financial Assistance Rules act forth in.1 O C.F.R. Part 600. The Sta.te'~t obligation to 
perform under this Agreement is contingent funding by DOE. In the BVDnt DOE cloca nat 
provide the State with sufficient funds to cany out the provfsion~ of this Agreement. the 
parties will attempt to resolvt:t ~he funding iasue a.ndlor modffy the Grant Scope ofWork 
accordingly. AU fi.mdJJ provided to New Mexico \lnd CT this Agreement are federal funds 
to b"' administered exclusively by the State consi~tmt witfl the provisiona of the Grant 
and 10 C.F.R. Part 600. These funds shnll not. hoWrJVer. be usee! by tha State for the 
conduct: of its regnla.tory functiona. Costs for porsont1el and equipment .funded through 
this Agreern~nt and the Gn.nt tba.t. will mso be used to suppOll other State programs shaU 
be llllocated proportionately. DOE will provide technical BUppart req'Pf'Med by the S.tate 
to tha extent it has such technical capability available. 

3. DOE and the State 'WilJ meet periodically, but no lasa t'fum bi-e.JlTIJ.Jally1 to discuaa. 
pltmr~ed activities for Jhe upcoming year. 

4 _ DOE \ViU perform the a.cr.ione deacrlbed in this AgreemenJ and m thft Statement of 
Joint: Objectives A.nd the Gr!mt Scope ofWork. aa applicable. The general intent of the 
DOE actions ia to establish a oompreltemjve and integrated environmental manflgement 
plan for compli!l.Flce, environmental restora.ti[)n and wa.str: managemant a.nd to facilitate a 
betti:ll- unde~rstanding by the pu~lic in Slmerr~l of the proc~~rea rmd standards. used Rt the 
DOE sites.. This Agreement does not affect the State's ability or right to objr~ct or 
otherwise cha.Uense. tho DOE·'s plana. 

5. The State will pe.rfonn the e.ctivitics described in this Agreement and in the Statement 
of Joint Objective~ and t:he Qrant Scope of Work,. aa applicable. The general intent of 
these State activities is to esta.blish a comprehensive. coot'a;na.ted environmental 
oversight and monitoring program and to facilitate a betterundenttmding by local and 
tribal governments and the general public on the environmental impacts. if any, 
associated with the facilities' operations. To n1lnirn.ize d4plic:ation and to seek the most 
efficion.t usc of taxpayer doUo.rs, DOE encourages the State to coordinate its monitoring 
activities with these tribB.I govemmcms (to be subsequently iqontified by DOE) that have 
·~ntered into agreements with DOE similar to thjs Agreement. Tho State will report on the 
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progress onhEISe actions to DOE in periodic meetlngs, in written qllartcrly performance 
reports, nnd as further Ret forth in this Agreement and in the Grant Scope of Work. · 

6. DOE and the State will each desfg:nate a coordinator whosl3 function shal) be to assure 
implementation and coordinn.rlon onhe provisions of this Agr.ecment. DOE and th" State 
will each designate a point of contact (PO C) for each facility who will serve as the 
information point: of transfer and as· coordinator for Agreement provisiona at each facility. 
Unle1ss othe1Wise. providtd herein, all reports, documents or natificadon!l required by th.ia 
A,.greement will be submined through the appropriate POC to ~he appropriate coordinator. 
Initfa.l designation and any subsequent changes. in designation oftha coordinators and 
POCs shall be .in writing. 

7. DOE and the State will mu.tually develop statewic:Je (''umbrella.") and facility~apecific 
(site-specific) protocots. hcal~h and s~fety plans. and work plan!l tha.t establish the 
oporating procedures to be followed in implementing the terms oft:hi!i Agreement and the 
Grant Scope ofWork. The protocoJR and heatth and safoty ptana wiD be modified as 
needed, and will comply with an applicable site rcquirementa anct the work ptans will be 
updated annulllly. 

8, DOE a.nd the State will promptly commence discussions to modrfy thi$ Agreement, the · 
Statement of Joj·nt Objective!!, and/or tho Grant Scope of Work, AS tlppropriate, to address 
any new foderal. state) or local jssues that arise relating to c:ondition11 or activities at the 
facilitif'ls cr to new applicable regt1la.tions that coutd affect public health. safety, or- tho 
environment. 

9. In carrying out this Agreement, the DOE and the State 'MJl fully cooperate with e11.ch 
other, wtth other federal Md mate agendea, a:n!t with local and tribat governments 
affected hereby. In prepRring 3ta oversight and monitoring plan. the State wilJ consider 
the ongoing monitoring activities bcing oollducted by DOE. DOE contractors. and others 
as may be a.p.pUcable. DOE will make· available to the State copiea of aU agreements, the 
relevant portion~ of all contracts, implementation plans, orders. procedurea and 
guidelines pertinent to monitoring activities at the faciJjtio~ (subject to the provisions of 
Parngraph 10 below). DOE will ensure that the State hfl.Q timely e.cce.!ls to all · 
environmental monitoring data relating to the f.acilitie9 generated by or ~tvanahle to DOE. 
Data. to bo provided by one party under the terms of this Agreement E~.nd a.~ further 
stipulat~d in the A-tt!lchcd Statement of Joint Objcct{ve9 nnd tile Scope of Work ahaU be 
re!caae.:J to the other party following validation ofthc data Spect:fic procedUrEIB for data 
relea~e will bo included in the protocols that doscribe day-to~day implementq.tion of this 
program 

10. In carrying out the provisions oftrus Agreement, the partiM will comply with 
applicnbJe security Jaws and rcgula.tions, Priv~cy Act and Freedom ofinfonnation Act 
requirements, and trade IH:~"ret. patent and rola,tcd confidentiality requjremr.mts. The St&te 
acknowledges that, while DOE will process aecurity clermmce applications for State 
perso.nnel a.a~igned to perfonn·duties undcrthe terms of this Agreement, in ijCCordanca 

· with DOE security requirements, cleared State pernonnel do not ha.vc automatic access to 
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DOE classified information, lrlliltea.d, th~ir need-to-know wiH have to be ostab!isJ1ed on a 
cQ.sc~by-ca.se basis. The Stata ahall not release informl'!tion designated by DOE R..'l 

''clMsiilcd,. or which ia othervnse entitled to coniidentiality under applicable lawH. 
regul4tiona or Executive Orders, unless authorized by POE pu111uant to app~icable laws. 
regulations. or Executive Orden. As requested by thfl Sta.ta. the DOE will clarify and 
provide written explanation to the State of the :•need to know', aecudty information 
requirements ap~cified in DOE anct·other Federal se®rity requirements governing 
c1!!-S~ified and sensitive uncl~:~Uied information (e. g .• 10 C.P.R. Parts l 016 and 1917, 
Executive Order 12356, and DOE Order 5635.1A), that appfy to acce~s to cort.s.in types of 
infonnat1on or ar~a.s at the DPE sites identified above 

11. The State t.mderstnnds that th·e use of fund6 ·authorized by this Agree mont are fnr
Aervicea, personnel~ and equipment that a.rc directly related to AIP program a.r:tiviti~s. The 
State shall not usc AlP prosram :fund!J to support: activitioo not related to thl} AIP · 
progrnm. To the extent that personnel, equipment, or serviceB are used for both AIP anti 
non-AlP act{vitiea, the State shall aUoca.to ita costs and charge to the AlP grant only tha.t 

· portion ofthe cost of the por~nnel, equipment, or services that is usee{ to auppQrt ArP 
prcgram activities. · 

12. Documents provided by either party under ~his AB£eement !lhaiJ b~ unless otherwise 
a_groed by the partie11 and consistent with applicahJe la.ws and rogutationa, agoooy 
documents representing the partie9' consi.dere4 poaition on the issues addressed therein. 
Where DOE has determined, pursuant to applicable laws and regulations. t.hat 
informalion or documents are entitled to confi.dentiality, the State wm be provic!cd BCcC/19 

to> but not coptea of: such information or docum~nts until it provides DOE with written 
a..qsumoce tha1: the State will maintain the confidentiality of such inform ali on or 
documents, at which time copica will be provided to the State. Nothing in this Agreement 
shall affect the rights either party may have under the Freedom of1nfonnation Act or 
other applicable laws and regu,ntionn. 

13. The parties to this Agt_'eemen~ understand that the Agreement doea .n[)t represent an 
extension or enlargement of any regulatory aut.hority the State has under applicable law8• 

14. This Agre~me:nt witt in no way diminish or otherwise a.tfect tho State~'s authority to 
fully carry out its. rightR and rcapomiibilities under applicable Jaws fllld ragula~ions, nor 
will it affect th~ POE's ability or right to raise any defense!l a.vn.ilable under law in the 
event: the State in.itia.t.cs an adminiatrative or judicial enfon::omcnt action agamst DOE. 
Subject to a.pp licable s.ecurity, cla.ss.ificatfon, and other confidentiality laws and 
regulations. nothing jn th.ia Agreement shall be construed to prohibit the parties from 
using informa.tio.n developed under this Agreement in ftn:thenmce of their stamtory 
duties, rights, and obligations. 

15. The DOE and the State. will take fltl necessary steps a.nd uae their best effortB to obtain 
timoly fundl.ne; to meet 'the.ir commitments under th.is Agreement. The DOE and the State 
will jointly a~at~BS thole...,et of funding on a year•to~year basiG. Th.e a..n.nuat funding levet 
assesarnom VJill be baaed on the DOE budget for thtH year, the State's timc.ly submittal of 
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an annual proposed scope of work. and consideration of &ctua.l expenditures from the 
previous program year. The pmiea' performance of this Agreement is :~ubject to the 
availability offunds. No provision6 herein ahaU be interpreted to require obligation or 
payment of funds in violation ofthe.Anti-Deficiency Act, 31 U. S. C. § 1341. 

16. Thi8 Agreement ahall continue in effect through September 30, 2005, and may be: 
ext~nded as mutually agreed. The partie11 agree tha.t they will review terms, activities a.nd 
fu"cling levels of the AgrocmotJt on a.n annual btteis to determine if any moc!ificatfons ar~ 
nec.ca~ary. This Agreement shaH only be nmendcd or termi11ated by the written mutual 
4greemcnt of both parties; provided. however. consistent with the. laws and regulations 
applicable to the grant, DOE' a fundi11g obligations tmQer this Agreoment may be 
aq.apcmded or tarminated by the DOE, in whole or in part. ifDOE determines that the 
State ia. not in compliance with the terms IUld conditions of the Grant Provisions and 
prl)vidca the State ninety (90) dij.yS prior written notice specifying S\lCh noncompliance 
and the State'p right to appclll. 

17. The DOE will provide res6uroes to the Stp.te to support the State's eva.tuntion of the 
DOEts environmental monitoring progre.ma as outlined in Statement of Joint· Objectiveg 
and the Scope of Work in the grant instrument. The DOE wiJt.provide resourcfls to the 
St~tc ~described in Pa.rQgr11ph 15 abov~. All fimda provided to the Statll under t.rua 
Agreement are federal funds to be administered by the St11.t.e contriatcnt with t.hc terms and 
condition A of the grant and the DOE Fin.anc;al Assistance. Rulfls set forth in 10 C.F .R. 
Subchapter K Pa.Jt 600. The DOE will provide technic.af support rcqllBSted by the Stato, 
to the extent it has IIUCh tochni.cnl capability available. 

''TillS AGR.EE'MENT i$ voluntarily entered into between the United States 
Department ofEnergy (POE), under fhe authority of42 U.S.C. 710.1 et seq .• nnd the 
StatB ofN~ Mexico. unde.rNMSA 1978. aection 74~1-6 (c). Thia Agreement supersedes 
tht! Agreemen.Hn~Princip}e executed on September 14, 199 5." 

DAte: f{/ 01-, ~ , 2000 

-ifi-t1 (!)_ ~ lf/lf 
En-vironm;nt]jpartment 
Peter Maggiore 

Date: 10/21 2000 

Date: It/ Z I 2000 ----___.> 
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STATEMENT OF JOINT OBJECTIVES 
FOR 

AGREEMENT ~IN-PRlNCIPLE 

;;,;.;;..,: 5056679998 
'~,, 

Th~ parties to th.ill agrecme:rl.t, tho Department of Energy (DOE) and the Stllte ofNcn.v 
Mcx.ico, have developed th.ia s1Btement of jointly agreed upon work objectives. These work · 
objectives target the goal embodied in th~ Ag.rcemont-in·Principlc.: "to hel)} assure that 

activities at DOE facilitt6fl a.re protective of the public health and environmont." DOE and 

the Stfl.tC am committed to achievement ofthe goal of implementing a non-regulatory 
ettvironmental ovorsight Rnd monitoring program at the DOE facilitica in New Mexico •. and 

will work cooperative)y to achieve and maintain a safe Jiving and working errvironmcnt for 

the citizens ofNew Mexico. 

R:Ji!SPONSIDlLITIES AND RESOURCES 

The State Will verifY that activ\tie'll at DOE facilities are protective of the public hoa.Jth and 

safety and the environment. The DOE win. in turn, provide the State wilh the fun,:fs, 
resources (including office sp-aGc nt DOE facilities for State "site representatives") and 
nccess required to support.th6 activities described in the Agreement. this Statement of Joint 
Objectives, and the Scope ofWork. 

The St~J,te, to fucilitatc achievement of the objective9 ofthe Grant, agrees to undertake these 

responsibilities and perform those activities listed in the attached Scope ofWork. 

"UMBRELLA'' AND SITE SPECIFIC l'~OTOCOL 

Both DOE and the State Qgrefl to develop and su~sequently sdhc~e to tho tenns stated in the 

"umbrella'' protocol which delineates procfldures between DOE and. the State for ~heir 

effective- intera.ction in ful.B.Uing their respective reEtponsibilitfes uncler" Th~ Agreement R.nd to 
provide guidance to DO~ .Area Offices and the State site representatives. fOT establishing 
procedures and guidelines for routine interaetion!J between DOE, DOE cotitrnctors and the 
State. The protocol provides a fi'amcwork to faciJ[ta.te the work.ing relationship between the 

reapectlve orgwti.zntio.nll.while stUI preaerving fonnality 11o that 1ndependent responsibilities 
end requirements of aU irrvolvoo organi~adons are prcaerved. 

In ~tddition. each site will develop a Site Specific Protcmo! (SSP) which describes the 

proc~dures for ac.tivitiea and interactions involving NMED and site personnol a.t the New 
Mexico DO:E facilities. Spooi:fic details will be provided on m~nagement and tranafer of 

dacl..lments and informa.tio.n, meetings~ public ~tffairs, reporting, roles of site rflpreaentativos, 
security and training. 

WORK PLANS 

The State will prepare program wide and site specific work plans for its independent 

oversight of progrf3Jl1s for monitoring the environment at and in the vicinity ofthe fe.cititiea 

and for assessing the effectiveness ofDOE'.s programs. In preparing the plans, the State will 

1 
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taka in.to ca.nsideration and address; aa a.pproprillte, all monitorirlg activities relating to the 
facilit1es. Th19 State will provide the plans for review and conaultation to DOE. other federal 
and state~ agencies, anr:! local and tribal governments as appropriAte,. In conducting 
monitoring or sampling. the Stn.te will nUow DOE the opportunity ro tn.ke split samples. 

DATA. SHARING 

DOE facility data. relevJmt to protection of the environment and the public's heaLth and 
ea...(cty win he releEJ.aed to the Sta.to wi.thin 90 days &.fter receipt from the ana.Jyticat laboratory 
and appropriate level ofrevi5W ~tnd quality controJ/quaHty assurance (QA\QC) validation. · 
Prior 'to the completion of QAJQC proccdure11. the State can examine and review the data. in 
a manner acceptable to DOE. 

The State wiU relca::~e da.ta to DOE reta.tivc to its'monitoring and cnvironmcnt:~tl surve:lllflnce 
activitie:i after such data hos been analyzed in the laboratory and haa been vali~~ted by 
appropriate QAJQC procedures. Prior to the. c:ompletion ofQNQC procedures. the DOE 
can examine and re-view the data at the State facilities. 

COMMUNICATION AND ACCESS ~0 ·FACILITIES 

DOE and the State will hold regularly scheduled meetings and schedule other me~tings as 
needed to enawre mutual understanding and resolution. where possible. o(technical and 
administrative issues. Further. dialogue between represematives from DOE, the facilities 
and the State is necessary and encouraged to cnaure environmental oversight and rnonitoring 
ijctivities are coordinated effectively. 

To assist the State in executing it.ll oversight responJJibi!ities tmdcr tfljfi Agreement. DOE wi!J 
procca!l security clearance D.pplications of state repreaentatives in appropriate ;tumbetra, as 
necessary, on a timely basis. Thtl State will comply with all applicable DOE security 
requirements, including the need~tcrknow requirement. 

STATE WORlCER HE;ALTH AND SAFETY 

The State will develop and implement in conaultntion with DOE. nppropria.te program~wide 
anc:l sito specific worker health and Bafcty plans for all State representativ~s involved in 
oversight, monitoring and inspection ac:tivities at the facilities. Such ai1e·spccific pfa.ns shaU 
campty with site requirements for worJc~r health and !lafcty. 

ACCOUNTABILITY AND REPORTS 

The State ahq11 at.~bmit en original and two copieg of a written quarterly performance report 
that summarizes tho resulta of its accompUshments.relative to the objectives cstablishad for 
that program quarter. Quarterly performance reports shall be aubrrtitted within thirty (30) 
days aft or the end of the quarter. Performance reports sha.U contain brief information on the 
following: 

2 
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(i) A projer.::t narrative in sufficient detail to describe the program objectives 
a.ddresaod in the !lcope of work for that period. 

(ii) A description of the accomplishmenta, significant changes from the intentions, 
and sisnificant issuea for each program objective established for that qullfter. 

(iii) A description of program area total expenditures for eac:h major program 
activity and n compnrieon ofactu11-l expenditures to budgeted expandi~res for the quarter. 
Discuss in detnU aignific~t variances. 

(iv) A projetrtion of key even~~ and milestones and open itema from the existing 
quarter that will be completed during the next quarter. 

Copies of the state qLuuterly performance repons. should be submitted to Steve Frank, Office 
oflntargovemmental and ,J>ublic Accountapility (EM-ll). 1000 Independence Avenue, 
S.W., Room lF-059, #28~ Washington, D.C. 20585; and Deborah Griswold, Team Leader, 
Environmental Restora.tion Division (BRD). DOE Afbuquerqu~ Operations Offica. P.O. Box: 
5400. Albuquerque New Maxico, 87185-5400. 

DOH and d'lc State regard a.ccol-lntability a! a vital componen~ in the execution of thi9 
progrn.m. The various reports aubmi.tt~ throughout the progrun further illustrate DOE'~ and 
the Statets commitment to protem public health and safety and tbe mvironment and to uae 

. taxpl!-yer's doUare efficiently a.nd col¢ effectively. ConrinuQd ac.countabili~ by POE ant:!. the 
State during the term ofthe agreement will serve to reinforce a.nd demon~~tnue that DOE'9 
program go.a.ls arc being achieved and warrant continued .funding. 

PUBUC ~ARTICIPATION 

DOE and the State v.rill develop mutual public awareness goaJa. DOE and the Stato will 
communicate with the public and local and tribal governments to increase public knowledge 
of environmental iasues and activities pertaining to DOE facilities. 

The Stllte will coordinate its public outreach activities with DOE through advance 
notification a.nd stRffrcprfl..'!entAtion at publia meetings ~nc! press eonf(lrences related to A.IP 
activities. DOE wlll lik_cwiae coordinate its outreach activities thn.t relate to AIP ovr;,raight 
a.ctivitie8 with th~:~ State. The State and DOE wi~lnhare information for public disserrrlnation. 

3 
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SCOPE OF WORK 

The State witt perform the foUowi.ng overs;ght and .monitoring activitie11 to &a seas the· 
adequacy ofDOE's activitiea and verify the effectiveness of DOE's programs at the DOE. 
facilities Identified in the AgrceJYle.nt-in-Principie ("the facilities''), contingent \lpon DOE 
p-roviding the State -with resource& to support such actividea. 

A. WASTE MANAGEMENT. DISCHARGES AND EMISSIONS 

The St~te will review and assess DOE's management ofwa.stea associated with activities at 

the facilities to a.sStl.re that management practices are adequat~ nnd effectivo. The State 
may; ( l) visit facilities which generate, treat, store, dispose, discharsc: or emit hazardout~. 

radio~tctive or other categories of waste to evatua.tG whether the WI!Ste mana.gcm~n~ 

practices employee! are ndequate and effecti\rc; (2) sample wastes; and (3) roview waste 
tnErnagement :records and etiiJldnrd operating procedures, new regulation~ waste 
m!lnagemcnt or minimization plane, and plans for new facitities. 

B. CLEAN-UPS, SPILLS AND FACILITY DECOMMISSIONING 

The State wilt review and assoaa DOE· a cleanup of contaminated Bites anq 
decommiaaioning ofDOE fucilitiel!. to assure that riRkll to h1:1man healtlt and the 
cnyironmcnt a.rc .effectively mitigated. The State wiU review plans. procedure9. data and 

conclosiona relating to site cleanup or facility decommissioning and wfU col1ect munplcs to 
confirm the adequacy of site characterU:ation or ctcanup. The State may evalunt.e risk 
~sscssrnenta that nddres11 bo-th human and ecological risk. The State will evaluate 
baclcground studiea and guidance documents for technical accurtlcy and adequacy. and mny 
undcrtnkc in£lependcnt studies to asaure completeness ofR facUity•s bQ.B.cline infonnation, 
or to verify facility-gcnemtcd background data or conceptual models. The .State will a.asess 
spills, leaks ol" o~her incidental reJeases of contamination to verifY appropriate clean UJ:t. · 

C. ENVIRONMENTAL MONITORING 

The State: will review and a.llscas environmental monitorms at DOE facilities to verifY 
whether pathways of cont-aminant migration from !'ourc:e, mlated to activities a.t the 
facilitiea. are being adequately monitor~d and reported to the public. Such. rBViewB and 
asscsamenta to include monitoring of discharges, emissions and. biological pa.rarnotcrs as 
necesaary to verify the effectiveness ofDOR'!\ monitoring progrEUll. The State, as 
appropriate, may review the following activities or gyatflmS rfllated to environmental 
monitoring; 

• monitoring protocol, 
ot systcrn design, 
• construction, 
• operation a.nd maintenance; 

" sampling methodology, 
• locations, 
~ frequwcy, 

It' proccdl-lfPS and pnramctcn> 
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• quality asSLlnutCe and quality control (QAIQC) methodology, 

~ pi!llls and implementation; 
• d11-ta coltccrtion, 
• vcrifici'Jtion and managcm~nt I'IYEltems; 
, chain-of-custody procedures and implementation; and 

• reporting mcthada. 

Th~ St11-tc will sample and analyzes envl.ronm~ntal media. such u .aJr, biotn, ground wa.tcr, 

surfij.ec water and aedimonts to verify tiampling da.tn r~ported by the- facilities. The State 

may alsp conduct indepondcnt IIQmpling to evaluate the neod to monitor additional 
pathways or locations. The State wilt a.Jlow DOE to rollect ~plit samp[ea. · 

D. PUBLIC INFORMATION AND OUTREACR 

The State will communicate with the public regardmg their oversight E.111d morritoring 

activ\ti~. and the results thereof, in order to increase public awareness: and involvement 

regarding cnviron.montallsauca IUld activities al'eociated with DOE facilities in New 

Mexico. 

• The State will jssuc reports, newsletters and p.ampblett; on the remits of its oversight 

llnd monitoring activities, including any Statn findings relating to tho quality nnd 

effectiveness ofthe facilities' environmOtml monitoring and surveillance prosrnms. 
The State -will issue an a.nnon_l report covering ita activities during the calendar year. 

• The State will periodically conduct pubUc information meetings in theJ communities 
surrounding the DOE facilitic~ . 

.- The State will rnp.ke presentations pertaining ~o oversight activities to groups or 

or ,SarlU;ation:~. 

• Tha State will conduct educational outreach, including presentations to sc.iencEt 

teechora or claesea. concerning n. particular .!lcientitic discipline and its. application to 

overaight 1:\CtiviticR at DOE fa.cUitie~1. . 

E. REPORTS AND lNFORMATIPN SYSTEMS 

The State win enhance ita iriforma.tion syatettJs that contain environmental oversight nnd 

monitoring information concerning DOE facilities and coordinate with DOE~ tfle fac.ilitie3• 

and where ~ppropriate local and Tribal governments, to f~c.ilita~e availabjJity of all auch 
information to the public. 

2 
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Voluntary Provision of Radionuclide Data 

I, . 



(Voluntary Provision ofRadionuclide Data) 

While conducting environmental investigation concerning radionuclides at the Los 
Alamos National Laboratory (LANL), the United States Department of Energy (DOE) 
ensures the quality of methods and procedures through DOE regulations, Orders and 
guidance documents, including 10 CFR 830.120, 10 CFR 835, DOE Orders 414.la and 
5400.5, and DOE Guidance Document 173T. 

Laboratory Methods 

DOE has developed laboratory protocols for analytical methods, quality assurance and 
quality control (QA/QC), which are set forth in the Los Alamos National Laboratory 
(LANL) site documents implementing the DOE-Albuquerque Model Statement of Work 
(Model SOW) for Analytical Laboratories. DOE, and its contractors, will follow these 
protocols in analyzing samples for radionuclides collected during the characterization of 
sites suspected of being contaminated from historic operations. The quality assurance 
protocols in the Model SOW for LANL are derived from DOE Order 414.1 for quality 
assurance and its predecessor document, DOE Order 5700 6C. The requirements of these 
Orders are consistent with the provisions of 10 CFR 830.120. 

In addition to working under the Model SOW document, the laboratories that perform 
work for DOE are accredited by the National Environmental Laboratory Accreditation 
Program and routinely evaluated by the DOE Environmental Management Consolidated 
Audit Program (EMCAP). When EMCAP audits laboratory methods, including methods 
associated with LANL, it applies the Integrated Purchaser Contracting Team Statement of 
Work (IPCT) and ascertains whether the laboratory methods and quality assurance 
infrastructure employed are consistent with the terms of the IPCT. 

The Model SOW and its updates will be available through the DOE Albuquerque Web 
site (www.doeal.gov). As a matter o(comity, a copy of any updates to the Model SOW 
will be provided to NMED. 

Field Methods 

As noted in the enclosed letter, when DOE collects radionuclide data at a LANL site 
suspected of being contaminated from historic operations, DOE will provide such data to 
NMED voluntarily. DOE will voluntarily identify the methods and procedures used, and 
QAIQC protocols followed, with appropriate references to the LANL standard operating 
procedures (SOPs). The SOPs are available on the LANL Environmental Restoration 
web site (http//erproject.lanl.gov). The descriptions of methods and procedures in the 
SOPs will enable NMED to understand the nature and quality of the field methods used 
for gathering radionuclide information. In addition to identifying the SOPs followed, the 
reports will provide: (1) a brief description of methods used to conduct field work; (2) a 
description of any deviation from the SOPs; and (3) a description of any field sampling 
conditions that may have bearing on data quality. 



Reporting 

As noted in the enclosed letter, DOE will voluntarily report radiochemical results to 
NMED when it provides reports of non-radionuclide data after investigation or 
monitoring is performed at sites suspected of being contaminated from ,historic 
operations. Such radiochemistry data will include detection limits, radioactivity levels 
and variance terms (QA/QC). The radiochemistry data submissions to NMED will also 
include information consistent with: (1) information provided by DOE in reports for 
hazardous waste and hazardous constituents (e.g., sample identifier, date sampled, 
analytical result) under the Consent Order; and (2) the reporting format for hazardous 
waste and hazardous constituent data, as set forth in the Consent Order. DOE will 
voluntarily provide quality control information for radionuclide data in the form of data 
validation reports or QC summary tables. 
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Department of Energy 
National Nuclear Security Administration 

Los Alamos Site Office 
Los Alamos, New Mexico 87544 

JUL 1 3 2004 

The Regents of the University of California 
Office of the President, Laboratory Administration 
1111 Franklin Street, 5th ·Floor 
Oakland, California 94607-5206 

Dear Regents: 

The U.S. Department of Energy (DOE) has a long-standing policy to voluntarily provide 
the New Mexico Environment Department (NMED) the radionuclide data that is gathered 
during implementation of environmental programs at the Los Alamos National 
Laboratory (LANL). That DOE policy is described in the following enclosed documents: 
(1) the joint guidance developed by the National Association of Attorneys General 
(NAAG) and the NAAG/DOE Working Group, Sharing of Radionuclide Information 
with States, dated September 1998, and (2) the data sharing provisions of the current 
Agreement-in-Principle between DOE and the State of New Mexico for Environmental 
Oversight and Monitoring, dated November 29, 2000, which is effective through 
September 30, 2005. 

The purpose of this letter is to reaffirm the applicability of the DOE policy and the 
importance of the continued implementation of that policy by the University of 
California. l expect the University staff at LANL to continue to support full 
implementation of DOE's policy through its interactions with NMED. 

Please address any questions you may have to me at (505) 665-5105, or Joe Vozella at 
(505) 665-6352. 

Sincerely, 

OF0:3MJ-008 
~~ 

Edwin L. Wilmot 
Manager 

Enclosures (2) 



The Regents of the University of California 2 

cc:w/o enclosures: 
Hon. Ron Curry 

Secretary 
New Mexico Environment Department 
Harold Runnels Building 
1190 St. Francis Drive 
P.O. Box 26110 
Santa Fe, NM 87502-6110 

Howard Hatayama (sp with UC) 
Laboratory Management Office 
1111 Franklin St. 
Oakland, CA 94607-5200 

Pete Nanos, LANL, MS-AlOO 
Scott Gibbs, LANL, MS-G729 
Beverly Ramsey, LANL, MS-J591 
Deb Woitte, LANL, MS-Al87 
Joe Vozella, OFO, LASO 

JUL 1 3 2004 


