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April 16, 1999
Nicholas Persampieri T
New Mexico Ecvironment Department

525 Camino de los Marquez e B :
P.O.Box26tt0
Santa Fe, New Mexico 87502

Re:  Los Alamos National Laboratory
Compliance Order HRM-98-03

Dear Nick:

On behalf of our clients, the University of California Board of Regents Los Alamos National
Laboratory ("L ANL"), thank you again for agreeing to meet with us regarding Compliance Order 98-
03, and for engaging in the constructive discussion regarding this matter that we hope can lead to a
fair and final resolution and settlement. This letter is to follow up on several issues raised by your
memorandum of Jaw addressing CO-98-03 as well as our discussion of this compliance order at our
March 29, 1999 meeting.

The crux of the dispute between LANL and the New Mexico Environment Department
("NMED") regarding CO-98-03 centers on NMED's characterization of the demolished asphalt and
soil removed from TA-54 Area L (the "asphalt”) as a hazardous waste. LANL has provided a
comprehensive response to this allegation in its answer to Compliance Order CO-98-03. This letter
i3 not intended to replace that comprehensive response, but rather to provide additional discussion
of issues subsequently raised by NMED in response to LANL's lcgal argurnent.

We understand that NMED's legal basis for secking to regulatc the asphalt as a hazardous
waste is that environmental media or debris that contains a listed hazardous waste must be managed
as a hazardous waste. NMED believes that the asphalt contains the listed waste solvent FO02
because a plume of volatilized solvents (or "pore gas") originating from solid waste management
units containing FO02 waste contacted the asphalt and trace quantities of these volatilized solvents
were adsorbed by the asphalt. Accordingly, we understand that NMED's argument is that the
hazardous waste "contained-in" the asphalt is the adsorbed pore gas. LANL's response to this
argument is conceptually very simple. While the Resource Conservation and Recovery Act
("RCRA") provides the agency with authority to control emissions from rhe treatment, storage, and
disposal of hazardous wastes, RCRA is auite clear that uncontained gases are not solid wastes and
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accordingly cannot be hazardous wastes. The pore gas is not a listed hazardous waste, and therefore
it cannot be the legal basis for a contained-in determination by NMED either before or after it
adsorbs into the asphalt. In NMED's March 29, 1999 response, the agency raised several additional
arguments as possible justification for regulation of the demolished asphalt as a "contained-in"
hazardous waste. Nevertheless, as described in greater detail below, LANL does not believe that
these additional arguments justify this legal result.

The Authority Cited By NMED Does Not Support The Conclusion That Air
Emissions From Treatment, Storage, Disposal Units Are Solid Wastes

NMED distinguishes air emissions that originate from hazardous waste management units
from those that originate from industrial or other types of processes, and argues that air emissions
from hazardous waste management units are solid wastes under RCRA. See NMED Memorandum
of Law, at 3 ("Whether or not uncontained gas is exempt from regulation under 42 U.S.C. § 6903(27)
appears to depend on whether the gas directly results from an industrial process or directly results
from treatment, storage, or disposal of hazardous waste"). As support for this distinction, NMED
cites EPA's regulation of air emissions from hazardous waste management units under RCRA. This
argument overlooks three factors that negate the proposed regulatory distinction:

(1) The actual language of the RCRA solid waste definition does not support the propased
distinction between the different types of air emissions;

(2) As far as LANL is aware, there are no regulations promulgated under RCRA nor are there
any applicable regulatory determinations that make such a distinction; and

(3) EPA has clear, separate authorily to regulate air emissions from hazardous waste
management units under 42 U.S.C. § 6924(n), and as a result this statutory authority is the
basis for the RCRA air rules cited by NMED. The distinction proposed by NMED has not
been cited by the agency in prior rulemaking, and indeed is not necessary to support EPA's
historical regulation of vent gas emissions from hazardous waste management units.

Review of the solid waste definition text illustrates this first point. This definition states:

The term "solid waste" means any garbage, refuse, sludge from a wastewater
treatment plant, water supply treatment plant, or air pollution control facility and
other discarded material, including solid, liquid, semisolid, or contained gaseous
material resulting from industrial, commercial, mining, and agricultural operations,
and from community activitics ...

42 U.8.C. § 6903(27). This statutory language does not create an uncontained gas "exclusion"” for
"gaseous material resulting from industrial, commaercial, mining, and agricultural operations" as
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argued by NMED. Instead, the relevant part of the definition is soructured as a list of what is
included within the definition of solid waste — not as a list of exclusions. Thus, contained gases
from industrial, commercial, and mining sources are included within the definition of solid waste,
The distinction is important in context of NMED's argument because, if only certain contained gases
arc included within the definition of solid waste, all uncontained gases (as well as contained gases
not from the listed sources) are impliedly excluded.' Because the pore gas is clearly not "contained”
as contemplated by the statutory definition, it is not a solid waste.

- ~

There is also no apparent support for NMED's proposed construction of the solid waste
definition within the regulations and guidance developed by FPA in its implementation of the
hazardous waste regulatory program. As™far as LANL is aware, EPA itself has never suggested the
NMED proposed distinction with regard to the scope of the solid waste definition either as a basis
for rulemalking or in a regulatory intérpretation memorandum. Indeed, in a November 20, 1986
memorandum from Bruce Weddle and Jack Lehman, EPA reached the opposite conclusion. In this
memorandum, the agency concluded that air emissions from a ground water stripping operation were
not contained, and accordimgly were not a solid waste (acopy of this memorandum is included as
Attachment ). Similarly, in 2 1995 decision. the EPA Fnvironmental Appeals Board ("EAB")
concluded that air emissions from a hazardous waste stabilization facility (at a landfill) are not
subject to regulation as a hazardous waste: : -

: . A . :

In order to meect the definition of hazardous waste, a substance’hust first meet the
definition solid waste. ... Section 1004(27) of RCRA defines "solid waste” to
include "contained gaseous material" from industrial operations. "The Agency has
interpreted this explicit inclusion of contained gaseous materials as constituting an
implicit exclusion of uncontainerized gas." /n re BP Chemicals-Ameriea Inc.. Lima -
Ohio, 3 E.A.D. 667, 669 (Admi't 1991). Thus, a substance in gaseous form is not
considered a solid waste under RCRA unlcss it is containerized. Jd at 670. Because
air emissions [from the stabilizatibn facility] are not containerized, they. would not.
meet the definition ofselid waste and therefore would not congtitute hazarsdous
waste. - L T B .

R N . -~ -~

In re Chemical Waste Management q/'{ndz’&na, Inc., 6 EAD. 144;150-61 (Adm'r 1995) (a copy of
this decision is included with this letter as Attachment D2 .

‘ Even if the solid waste definition were construed to include onty an exclusion for uncontained

gaseous material resulting from the listed sources, Wwaste management activities are clearly "industrial
operations” within the scope of this statutory language. I ’
2 The EAB ultimately concluded thgg EPA has limited authority to regulate air emissions from

a permitted landfill pursuant to agency's authority spempose “such terms and condjtions {in the permit] as the
Administrator (or the State) determines necessary 4o.protect human health and the environment.” 42 U S.C.
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NMED secks support for its construction of the solid waste definition based on EPA's
regulatory authority under RCRA ‘o control air emissions from hazardous waste management units.
This regulatory authority does not support NMED's argument, however, because EPA's authority to
regulate air emissions from hazardous waste management units comes from an entirely scparate part
of the statute. Under 42 U.S.C. 6924(n), Congress specifically directed the agency to promulgate
1cgulations for the monitoring and control of air emissions from hazardous waste management units.
This is the regulatory authority that supports the air rules cited by NMED — not an over-
extrapolation of the solid waste definition. - Moreover; § 6924(n) and the rules promulgated
thereunder do et provide any independent support for the assertion that the pore gas is a solid waste.

The Regulatory Analysis In The Cited EPA Memaos Does not Depend On A

Regulatory Conclusion That Air Emissions Are A Solid Waste

NMED relies on a series of regulatory interpretation memoranda drafted by EPA as support
for its position that the pore gas can be regulated as a solid waste. These memoranda do not,
however, generally address whether adsorbed gascs arc a solid waste, and accordingly do not depend
on this conclusion to justifv regulation of the specifically described air emissions. For example
NMED cited an August 11, 1992 letter from Jeffery Derit with EPA (attached as Exhibit B to
NMED's Memorandum of Law) in which the agency states:

- You also state that Giant argues that off-gases from the resource recovery kilns fed
to the cement kiln cannot be classified as a hazardous waste [because unconfined
gases are not a solid waste]. We agree with the Region’s interpretation that this
distinction is irrelevant when determining our regulatory authority over the gases
[specifically asserted in this case under the Boilers and Industrial Fumace (“BIF™)
rule]. Off-gases from the resource recovery kilns are regulated under RCRA since
they originate from treatment of hazardous waste. :

As noted above, the agency clearly has authority under RCRA to promulgate rules that would

regulate air emissions originating from hazardotis wasté managcment units. See 42 US.C. §
6924(n). Based on this separate statutory authority, Giant's argument that resource recovery kil vent

§ 6925(c)(3). This permitting authority is, of course, not relevant to the instant dispute, which'instead focuses
on the waste classification of the asphalt. EAB also imposed two pre-conditions on the regulation of air
emissions in a RCRA permit: "(1) There must be an adequats nexus hetween the air emissions and the
hazardous waste activities being carried out at the facility; and (2) the challenged conditions must be necessary
to protect human health and the environment." /d, at 161. NMED has not made findings that the asphalt
presents any risk to human health and the environment, and LANL has provided substantial evidence in its
respense to compliance order 98-03 that such risk does exist. Thus, regulation of the asphalt is not justified
even in the permit context.
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gas is not a solid waste, although true, is irrelevant to the agency's authority to promulgate and
enforce the BIF rule.

With respect to compliance order HRM-98-03, however, neither EPA nor NMED has
promulgated rules restricting air cmissions from landfills or addressing wastcs created from the
control of such emissions. Importantly, § 6924(n) requires the agency to make a finding of necessity
"to protect human health and the environment" before such rules are promulgated. In the absence
of such rules, the agency cannot ex post facto bootstrap its unasserted regulatory authority under §
6924(n) and the inapplicable contained-in rule to create without rulemaking waste disposal standards
applicable to the asphalt debris, , , . e ~

The EPA Regulatory Interpretation Memos Cited By NMED Are Factually

Distinguishable Because They Deal With Manufacturing Vent Gas Emissions

Each of the EPA memoranda cited by NMED is also based on a factual predicate that is
readily distinguishable from the situation at issue in compliance order HRM-98-03. Specifically,
the air cmissions at issue in the cited memoranda arc confined within a manufacturing process in
duct work or vent piping. and the waste created from the air emissions is always associated with air
emission control -- either a carbon adsorption system or a chiller to condense volatile constituents.?

The air cmissions addressed in these memoranda are not in a “container” such that they are
solid wastes, but they are certainly confined within a manufacturing or wastc treatment process.
Thus, the emissions and wastes created from the emissions are concentrated, are of environmental
significance, and are physically amenable to control. Nonc of thd mcmoranda addresses factual
circumstances similar to the adsorption of porc gas onto asphalt present in the unconfined
environment. In summary, there are two important factual distinctions between the cited authority
and the situation at issue in compliance order HRM-98-03: ST T i

(1) the pore gas is not confined in duct work and is not actively managed in any way --
instead it exists in the unconfined environment: and

(2) the asphalt, which contains trace amounts of adsorbed pore gas, is not an air emission
control device used purposefully to transfer what would be air emissions to a solid waste --

3 Exhibit A to NMED's Memorandum of Law addresses vapor emissions from a spent solvent
stripper; Exhibit B addresses vent gas from the resource recovery kiln in a cement manufacturing process:
Exhibit C addresses carbon canisters used to adsorb phorate fumes from air emission vent lines on the product
packaging line; and neither Exhibit D nor Exhibit E state whether the carbon canisters at issuc were used for
air emissions or wastawater control -- but the carbon clearly was not contaminated based upon exposure to
ambient air (like the present situation).
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it is an environmental media or material that adsorbed by happenstance trace quantities of
hazardous constituents. ' ’

The cited EPA memoranda are based on the control of process air emissions and the management
of wastes created as a by-product to air emission control. While the agency’s conclusions regarding
the scope and necessity of regulation under RCRA may make sense in this factual context, these
same conclusions do not make sense when extrapolated to passive contact with trace waste
constituents occurting in the unconfined ambient environment.

Eatrapolation Of Rules Applicable To Process Waste Gas Emissions To Gases
Present In The Environment Would Lead To Absurd Results

T.ANL believes that reasonable environmental management policy docs not support
regulation of environmental media as a hazardous waste based on the inadvertent adsorption of trace
quantities of hazardous constituents present in the unconfined environment. LANL understands that
NMED’s basic premise is as fotlows: '

Q] small amounts of hazardous constitucnts volatilize from a listcd hazardous wastc and
create an ambient air mixture that contains small amounts of hazardous constituents;

(i)  this volatilization is acceptable under applicable law;

(i)  this contaminated air contacts material or media, which at the time of contact is not
a solid waste;

(iv)  the material later becomes a solid waste (such as debris) for reasons unrelated to the
contact with the contaminated air;

(v)  trace amounts of hazardous constituents are detectable within the material;

(vi)  when the material becomes a solid waste it is also a listed hazardous waste under the
contained-in rule.

As discussed in our Memorandum of Law, under this same analysis, asphalt adjacent to or near the
vent on a spent solvent storage tank controlled with a carbon adsorption system that is 95 percent
efficient (in compliance with 40 CFR 264.1032) would be a listed hazardous waste (once it becomes
a solid waste) if detectable concentrations of solvent constituents are present. Similarly, trees cleared
from an area downwind of a wastewater treatment tank managing listed hazardous waste would also
presumably need to be managed as a listed hazardous waste if they contain organic constituents
present in the listed wastes—perhaps even if the organic constituents naturally occurred in the trees
at some concentration. LANL firmly believes that this is not allowed by statute or by rule. Thus,
NMED should avoid creation of an over-broad solid waste definition that will inevitably extend
hazardous waste regulation to situations where such regulation is neither reasonable nor justified on
the grounds of protecting human health and the environment.
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Please call if you have any questions or would like any additional information.

Sincerely yours, .

Carol E. Dinkins

\uatle RO BEL 4 W
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Naveabar 20, 1986

SUBJECT: RCRA Status for Treataent of Cantaminated Cround Water
and Volatiles from Air Stripping

FROM: iruce Weddle, Director
Peraits and Stata Programs Division

Jack Lahman, Director
Waste Managament Division

TO: Lloyd Guerci
0ffice of Waste Program Enforcesent

This memorandun is in response to tha questicns you recsived
frox Region III concerning treatlent of contaminated ground water
at RCRA sitas. The first part of the memc deals vizh the generzl
issues raised in the inquiry; the second with specific facts of
the Uniform Tube Facility situatien. The Charactarization and
Assessmant Division of OSW, the Office of Ceneral Counsel, and
Ginny Steiner, of your offics, ware consulted during the

preparation of this responss.

Iasue 1: Is ground water contaminated with hazardous waste ar
hazardous vasts constituents considered hazardous vaste, and aras
air steipping units and holding basin surface impoundments used
during treataent of contaminated ground water RCRA un.*s?

-~ Ground vater is ot & hazardous vasta, since it does not fit
the criteria for being either an “aBandoned” or "discarded”
material which would daefine it as a gglid vaste (see 40 CFR
§261.3). BHowever, vhan ground wvater contains hazardous vastas,
treatzant, sterage, or disposal of it sust de handled exactly as
if the ground watar itself vare hazardous vaste since the
contaalnants &re subject to regulation under Subtitle ¢. Ground
vatar ne longer cantaining the hazardous vaste would no longer be

subject to Subtitle C regulation.

The air stripper may fit the definition of a tank (sea 40
CFR §360.10). 1If s0, it is subject to the hazardous wasta tank
standards, including the secondary containment provisions
recently promulgated (July 14, 1986, S1 FR 15422-35488). Unless
the unit is eligible for the 9%0-day accunmulation exeaption
available to generators (see 40 CFR $262.34), is & vastewvater
treatmant unit (§260.10), :- is othervise axanpt from regulation,
it requires a permit or interiz status. The holding basin

This docuxment has been ratyped from the original.
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surface izpoundzent would be subject =5 standards for storage
undezr Subpart K of Part 265 or Part 264, and the land treatzene
unit would be subject ts Subpart M standards. Nota that neither
of thaese units is eligible;for the ninety day accumulation
exexmption, which applies only to tanks or containers.

Units such as the ones described in the Region's inquiry
may, in some cases, cperate without a permit under provisicrs of
40 CFR §270.72 (changes during interim status). This would e
the case whers the constructionm and/eor operation of such uniss :is
necessary ta prevent threats to human health and the envirsraens
because of an emergency situation (see $370.72(e)(l)), or i= is
necesSssry to comply with Federal, state, orf laocal regulations (40
CFR 170.72(¢)(2)). In genaral, units added ¢t comply with a
§3008(h} ordar or an approved closure plan would be considered
necessary to comply vith Federal reqgulations and thersfare cculd
be constructed and spearated as a change in intarim status,
vithout triggering a RCRA permit requiraement. However, in any
case, the cost of the unit should not exceed the limit
established in §270.72(e). At this tima, ve are considaring
proposing an exemption to the fifty percent af recsnstruction
cost limitation established in $270.72(e) for actions taken to
cemply vith corrective action arders at interim status

facilities.

X181u8 2: Are the volatile organic contaminants released t2 the
atnosphare via air stripping considered hazardous waste under
RCRA? Should a risk analysis be made to consider the trade-cf?
betwean remcval of a hazardous constituent from ground watar and

its release to air?

Volatile organics released to the air are not hazardous
wagta because they are not solid wastas. (They do not fit the
definition estadlighed in §1004(27) of RCRA as “"contained gasaous
matarials.®) Nevertheless, releases of hazardous constituents to
the sir from hazardous vaste managqement or solid wasts zanagezent
units at facilities vith intarim status ars subject to corrective

action under the authority of §3008(h).

No policy has been set concerning tradec?fs of releases of
hazardous constituents frcm one medium to another. The statuta
rTequires that contamination of either or both the ground water
and the air resulting from vaste management at the facility be
addressad to protect human health and the environment. Future
proposals under §3004(n) will address air emissions for TSDFs.
Use of a carbon unit on teop of the air stripper would
significantly reducs or slinminate the release to air.

This docurent has been retyped from the criginal.
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Turning %o the facts of the specific case. several issuas

came up during our discussicns which need to be brought to tra
attantion of the Region.

1.

If the corganics spill which occurred in 1977 was from a
leaking undergrosund storage tank conmtaining a regqulatad
substance (as defined in §9001(2)), and if that spill is
subject to corrective action under §9003, RCRA $3008(h) (s

not applicable.

Spray irrigation of land with wasta materials vhich have
baen treatad through air stripping and/or stored in the
holding basin izpoundment constitutes land disposal. Land
disposal of the wastes described vill de restrictad undaer
the land dispesal restrictions regulation in the future.
How soon disposal at this facility wvill be affacted depends
on wvhether the spill (s of spent sclvents (F001-F00S) or of
a discarded comzercial chemical praduct. Restricticons will
ba izposed for FO01-FO00S this Novaaker; cther solvent

disposal will come later.

Howv will tha corrective action order addrass the chromiua

relesasa? As the clean up progresses, the Region should
follow development of land disposal rastriction requlations

fzr the California list, since chromium {s included con tha:
list.

Tha Superfund program has had several experiences with
successfully applying carbon units ta the top of air
strippera to eliainate air releases of VOCs., If you arse
concerned abocut thesa releases, you may want to contact
Nancy Willis at FTS 475-6707 for further information.

This document has been retyped from the coriginal.
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IN RE CHEMICAL WASTE MANAGEMENT
OF INDIANA, INC.

RCRA Appeal No. 95-4

ORDER REMANDING IN PART AND
DENYING REVIEW IN PART

Decided August 23, 1995

Syllabus
POt Ead

Chemical Waste Management of Indiana, Inc. ("CWMII) has appeaied contain aspects of a
final permit decision by U.S. EPA Reyion V concerning the renewal of the fedent portion of a
Ruesource Conscrvation and Recuvery Act (‘RCRA”) permit und a Class 3 modification of the sune
purmit for CWMID's Adama Center Landfill Facillty, 2 treatment, storage and disposal fucility foe
hazardous wasie in Fort Waync, Indiana, When the wasie steam coming into the facilicy conting
free liquids and hazardous metul bearing wasics, CWMI must fingt stubilize: the waste before plac.
ing it in Iand dispoal cells. The sabilization process takes place in spucial stabillzation buildings
that are cquipped with dust suppresdon teehnology. To stabilize the wase, CWMIL usex two
immobilizaton technologies Calkd macroencapsulation and microencapsulation.

CWMIT's petition raises the following issues: (1) whether Condition 1.D.10., which requires
CWMIL to nurify the Region 30 days in advance of muking any physical alteration or addition tu
the facility, is inconsiment wich 40 C.FR. part 270, subpart D, governing changes 10 permits: (2)
whether Condition 1.D.14., which requires CWMII o notify the Region within 18 days uf cerain
insances of noncompllance is incunsisent with 40 C.ER. § 270.30(1X10), which provides that a
purmitee shall repert instances of other noscompliance at the time monltoring reports arc sub-
miried; (3) whether three permit conditions, which clescribe the responsibilities of permites in
Geir capaciies as geneeaons of hazardous waste, holong in 2 permit for 2 tresiment. storage
and disposal fuciliry, (4) whether all macrocncapsulation of contaminated debris should be cone
ducted within the stwbilizaton bulldings and whether the perminee shiouk! ke other measures
to ensure thit particulales and vapors emitied by the macrouncapsulation process are controdled:
(5) whether the Region has authority o reguire tat. if microencapsutated debris are placed into
the landfill us solidificd masses, carc will be taken 30 as to minimize breskage of the debris
masses; (6) whether the Agency's comeutive actkm autharity provides a basis for xquining
CWMIL to conduct groundwater monituning of & closed [Andfill at the facility, even though there
hag never been 3 reluase of hazandout waste from this landfill; (7) whether the Agency's cor-
rective acton authority provides 2 basis for requining CWMIT to impose amivent air quality mon-
iworing for particulates and lead ut the facility's perimeter; (8) whether and to what extent the
Region should defer to and coondinate with Sate enviranmentat officials in the regulstian of air
cmisions from the facility, and (9) whether the open-path Fourter Transdorm Infrancd System,
the use of which is required in the permit, is an accepiabic technalogy for monitoring volatile
organic compournds.

Held: (1) la the permit proceedings below the Region didl nat provide 1 coherent natio-
nale for requiving 30 days advanced notice before CWMIT may make any physical siteraton or

VOLUME §
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acklition to the fadlity; Condition 1.D.10. is therefore heing remunded so that the Region may
cither supplement it Aexponse 10 comments with such a rationale, of modify the requiremens i
lix nent supponable; (2) In the permit proceedings bolow the Region did nol provide a coher-
unt rationale for reyuinag CWMIL ta aopont "other instances of roncompliance® within 14 days:
Condition 1.12.14, ix therefore hesng remanded so that the Region may supplement its fuspoOnse
W comments o provide sich a rtionale, of 10 MOy the requirement if not supporable; (3)
Conditions H.18.2.. 1.0.3., and ILRS, which descnbe the nesponsibilities of CWMIT in is CarmIcts
ty a8 3 generator of hazardous waste, are deawn almom verbatim from provisions in Pan 264
that arv dirtly applicabdke o treatment, siorage, and disposal facilities, and thus helong in a
purmit foe such 3 facillty: ceview of this isaie s therefore denled; (4) CWMIT has failed ks carry
its burden of demonstruting that the Region's concems ubout paricubite and vapor emissions
from the maguencapsulation process are bused on a ckeae eror of (e ruview of this issug is
therefore denied: (%) Conditions 1.D.5.a. and .. which regulate air ssnisaions from the macroen-
capsulition process, are not suthonized by the Agency's comrective action provisions, as they
APPly 1 hazardous washe, OCAISe SUCh gIseous emissions 3re ot con@inerized and therefore
do put constkue solid wase; however, it appears that the Agency would have authority to reg-
ubare such alr emission under the Agency's omnihus clause; Conditioos 1.D.3.a, and <. therefore
are being remended so that the Region may rovise ity fact sheet (or atement of Pasio) to clar-
ify that itx statutory suthority for requiring the inclusion of the challenged permit conditions is
setion YOOHCX D) of RCRA (or to delite or modify such conditons if tha: is appropriate); (K)
Condition (1.1.6.£, which fequires that il microencapsulated debeis are pluced into the jandfil(
us solidificd mussis, care will be taken a0 a8 to minimize breskage of the debris masses, helps
ter ensune the success of the miceacncapeulation process and is therefore based on and authos
rized by 40 CER. §§ 268.451X1) & Table 1 (devcribing performance standards of microoncap-
Sdation); review of this ssue is thercfore denied: (93 Conditions 11LA and {ILA.1, which require
provndwater monitoring of a closed tandfill ar the facility o dotect future seicases, are authol
rized under the Agency's commective action authority; review of this s ix therefore denicd; (10)
Coadition 1LA.2., which requires manitoring of uir emisgsions from the perimeter of the faciliy
and from the swhifization hulicings, is not authortzed hy the Agency's cirective action pravi-
sicns, as they apply w hazardous waste, hucause such gascous cissions ane oot containciized
and therefore do nox constinaee solid wasie; however, (& appoars that the Agenwy would have
authority ta feguiate such aie emissions under the Agency's omnibus clause; Condition fI1.A.2.,
therefore, is being nemanded so thue the Replon may revise its fact sheet (or statement of basis)
to clarify that us statulony suthadty for reguiring the inclusion of the chablengped purmit condi-
tion iy section M05(cX 31 of RCRA (or to deluie or madify the condition if that i approprave);
and (11) In view of i Region's obvious willingaoss o coundinak: its effors wirh the Sutwe of
Indiana in regliting aie emissions from the facifity, the Board will not secend-guess the Region's
judgment as o what ki of defurence 1o, or cooperation with, thu State of Indiana is apgpro-
priate; review o this issuc is therefore denied. Review is also denied of CWMIEs chalienge 10
Condition LI3.5.¢,. reiating to the use of an inert vosd filler in the macroencapsulation nroGENy,
and CWMIUs challenge to the use of the open-path Fousier Trmsform Infraned Systemn for mon-
itoring air emistions from the faality because neither issue was preserved for review, (In addi-
tiown, the Region has agreed o modify or delew cenain other chalkonged pormit conditians to
accommoda: CWMIE's concerns, Accordingly, review of such isucs is also denied.)

Before Environmental Appeals Judges Nancy B. Firestone,
Ronald L. McCallum, and Edward E. Reich.

Opisdon of tbe Baard by Judge Reich:
On March 1, 1995, U.S. EPA Region V issued a final permit deci-
sion approving the application of Chemical Waste Management of

Indiana, Inc. (“CWMII") for the renewal of the federal portion of a
Resource Conservation and Recovery Act (“RCRA") permit and a Class

VOLUME §
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3 modification of the same permit for its Adams Center Landfill Facility
in Port Wayne, Indiana.' The Environmental Appeals Board received
three petitions challenging the Region’s permit decision, one fled by
the City of New Haven, one filed jointly by Cheryl Hitzemann and
Deanna Wilkirson, and one filed by CWMIL? On June 29, 1995, the
Board denied review of the fitst two petitions. This opinion address-
s the petition filed by CWMIL For the reasons set forth below, we
are remanding four issues to the Regicn to supplement or revise its
explanations of the challenged permit conditions or to modify those
conditions. With respect to the other issues raised by CWMI, we are
denying review.
e I

~+ L BACKGROUND
A. Statutory and Regulatory Framework

The Adams Center Facility is a hazardous waste treatment, stor-
age, and disposal facility, occupying approximately 151 acres of
industrial zoned property in Fort Wayne, Indiana. The facility has
been in operation as a waste landfill since 1974. The facility current-
ly receives and manages an average of 1.4 million pounds of haz-
ardous wastes per day of operation. Declaration of Becky S. Eatmon,
Exhibit B, CWMII's Memorandum Seeking Immediate Denial of
Petitions for Review. When the incoming waste streamccontains free
liquids and hazardous metal bearing wastes, CWM must first stabilize
the waste before placing it in land disposal cells. The stabilization
process takes place in buildings located north of the site's active waste
placement cells, within 100 yards of the north property line.
Attachment P, Final Permit.

Because the facility engages in “land disposal® of hazardous
wastes, it is subject 10 stringent statutory and regulatry treatment stan-
dards and requirements, “Land disposal” includes “any placement of [a
specified] hazardous waste in a landfill, surface impoundment, waste

* The State of Indisna has recrived authorization 10 administer ks gwn RCHA program, pur-
suant to scction 3006 of RCRA, 42 U.S.C. § 6926. Indiana has not. hawever, recelved authoriza-
tion to administar the requirements comained in the Hazardous and Solid Waste Amcndmens
to RCRA (“HSWA"). Consequently, when 2 RCRA permit is issued in Indiana, the' Slite ismies the
part of the parmit relating o the non-HSWA requirements and EPA jssues the pant of the permit
relating to the HSWA requirements. - o '

? The Board also received amicus briefs fiked hy the following persons: Mark Souder, U.S.
Congressman, 4th District, Fort Wayne, Indiana; Archie Lunsey. Councilman, Pirut District, For
Wayne, (ndiona; Dennis Andrew Gordon, Allen County Zoning Administrator; Elizabeth
Dobyncs, President, Fort Wayne Indiana Branch, NAACP; and Charles Redd, Chairman, Political
Action Committee. NAACP.
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pile, injection well, land treatment facility, sait dome formation, salt
bed formation, or underground mine or cave.” Section 3004(k) of
RCRA, 42 US.C. § 6924(k). In the Hazardous and Solid waste
Amendments of 1984, Congress amended RCRA to place severe restric.
tions on land disposal, reflecting a congressional determination that:

[Clertain classes of land disposal facilities are not capa-
ble of assuring long-term containment of certain haz-
ardous wastes, and to avoid substantial risk to human
health uand the environment, reliance on land disposal
should be minimized or ¢liminated, and land disposal,
particularly landfill and surface impoundment, should
be the least favored method for managing hazardous
wastes ¢ * °,

Section 1002(bX7) of RCRA, 42 US.C. § 6901(b)(7). *The HSWA
Amendments ban most forms of land disposal of hazardous waste,
unless it can be demonstrated “to a reasonable degree of ceruinty, -
that there will be no migration of hazardous constituents from the dis-
posal unit or injection zone for as long as the wastes remain haz-
ardous.” Sections 3004(dX(1), (eX1) and (8X5), 42 US.C. §§ 6924(d)(1),
(€)(1) and (gX(5). Land disposal is allowed, however, if the waste is
first treated to meet certain treatment sta ndards that the statute directs
EPA’s Administrator to promulgate. Section *3004(m) of RCRA, 42
US.C. § 6924(m). The treatment standards promulgated by the
Administrator are meant to “substantially diminish the toxicity of the
waste or substantially reducc the likelihood of migration of hazardous
constituents from the waste so that short-term and long-term threats
to human health and the environment are minimized.” Id. The uni-
verse of wastes for which the Administrator was directed to promul-
gate treatment standards was divided into three broad classes. For
each class of wasies, both the ban on land disposal and the treatment
standards promulgated by the Administrator were to go into effect on
the same date according to 2 staggered schedule set out in the statute,
Treatment standards for the third and final class of wastes were pro-
mulgated on May 8, 1990. '

The treatment standards for ail covered wastes are located at 40
C.FR. Part 268. Of particular interest for our purposes are the stan-
dards for treating hazardous debris: Hazardous debris can either be
treated to meet the treatment standard developed for the particular
hazardous waste that conaminates the debris or it can be treated to
meet one of the alternative treaiment standards specifically developed
for treating hazardous debris set out at 40 C ER. § 268.45. The treat-
ment technoiogies in section 268.45, which are set out in Table 1 of
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that section, are broken down into three main categories: Extraction
technologies, destruction technologies and immobilization technol-
ogies. Some of the issues raised in CWMII's petition relate to two
immobilization technologies used by CWMIl to stabilize hazardous
waste: macroencapsulation and microencapsulation. Macroencapsula-
tion is described in Table 1 as the: -

Application of surface coating materials such as poly-
meric organics (e.g., resins and plastics) or use of a
jacket of inert inorganic materials to substantially
reduce surface exposusre to potential leaching media,

40 C.FR. § 268.45 (Table 1). Microencapsulation is described in Table
1 as the: o

Stabilization of the debris with the following reagents
(or waste reagents) such that the leachability of the
hazardous contaminants is reduced: (1) Portland
cement; or (2) lime/pozzolans (e.g., fly ash and
cement kiln dust). Reagents (e.g., iron salts, silicates,
and clays) may be added to enhance the set/cure time
and/or compressive strength, or to reduce the leacha-
bility of the hazardous constituents.

Id. (footnote omitted).

B. Procedural History

The facility has been authorized to operate as 2 RCRA-authorized
waste treatment, storage, and disposal facility since September of 1988.
In 1993, CWMII requested a Class 1 permit modification to allow it to
conduct “debris management” employing the immobilization technoio-
gies of macroencapsulation and microencapsulation described above.
Letter from Len W. Necaise of CWMII to Hak Cho of EPA (Sept. 17,
1993), Exhibit L, Region's Response to CWMII's Petition. On March 4,
1994, the Region approved CWMII's request for this Class [ permit mod-
ification. Letter from Karl E. Bremer of EPA to Leonard Necaise of
CWMII (Mar. 4, 1994), Exhibit P, Region's Response to CWMIT's Petition.

On October 5, 1989, CWMII applied to EPA and Indiana for a
Class 3 modification to its permit, authorizing it to expand its landfitl
capacity (“the Phase IV expansion®). In June of 1992, the State issued
the non-HSWA portion of the modification, but the permit expired on
Octaber 30, 1993, before the Agency had acted on the federal HSWA
portion of the modification. Consequently, in thes¢ proceedings,
CWMII secks both a Class 3 modification and a renewal of the HSWA
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portion of the permit. See 40 C.F.R. § 270.42(c) (regulations goveming
Class 3 modifications). On March 1, 1995, the Region issued the final
permit decision. CWMII appealed.

CWMIIl's petition raises the following issues:* (1) whether
Condition 1.D.10., which requires CWMII to notify the Region 30 days
in advance of making any physical alteration or addition to the facility,
is inconsistent with 40 C.F.R. part 270, subpart D, governing changes to
permits; (2) whether Condition 1.D.14., which requires CWMII 0 notj-
fy the Region within 15 days of any instance of noncompliance that is
not specifically required to be reported under any other permit condi-
tion, is inconsistent with 40 C.FR. § 270.30(1X10), which provides that
a permittee shall report instances of other noncompliance at the time
monitoring reports are submitted; (3) whether three permit conditions,
which describe the responsibilities of permittees in their capacities as
generators of hazardous waste, belong in a permit for a treatment. stor-
age and disposal facility; (4) whether all macroencapsulation of conta-
minated debris should be conducted within the subilization buildings
which are permitted by the State of Indiana and whether the permittee
should take other measures to ensure that particulates and vapors cmit-
ted by the macroencapsulation process are controlled; (5) whether the
Region has authority (0 require that, if microencapsulated debris are
placed into the landfill as solidified masses, care will be taken so as to
minimize breakage of the debris masses; (6) whether the Agency’s cor-
rective action authority provides a basis for requiring CWMIL to contin-
ue operating ten groundwater monitoring wells that are downgradient
of the closed Sanitary Landfill at the facility, even though there has
never been i release of hazardous waste from this landfill; (7) whether
the Agency’s corrective action authority provides a basis for requiring
CWMII to impose ambient air quality monitoring for particulates and
lead at the facility's perimeter; (8) whether and to what extent the
Region should defer to and coordinate with State environmental offi-
cials in the regulation of air emissions from the facility; and (9) whether
the open-path Pourier Transform Infrared System, the use of which is
required in the permit, is an acceptable technology for monitoring
volatile organic compounds.

On May 22, 1995, at the request of the Board, the Region filed a
response o CWMIT's petition.

* The: patition whser raiwsy certain issues that the Kegion has agreed (o resolve by madifying
the permnit to accammodate CWMIT's cuncums. These issues are identified infra in section [1LH,
of this opinion hut will not othervise he discussed,

* On May 18, 1995, the Dourd also received an amicus hrief fked by Cheryl L, Hiteemann,
responding 0 CWMIF's petition.
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1L DISCUSSION

Under the rules governing this proceeding, the Regional Adminis-
trator’s permit decision ordinarily will not be reviewed uniess it is
based on a clearly erroneous finding of fact or conclusion of law, or
involves an important matter of policy or exercise of discretion that
warrants review. See 40 C.F.R. § 124.19; 45 Fed. Reg. 33,412 (May 19,
1980). The preamble to section 124.19 states that “this power of
review should only be sparingly exercised,” and that “most permit
conditions should be finally determined at the Regional level * * *." /d.
The burden of demonstrating that review is warranted is on the peti-
tioner. See In re Ross Incineration Services, Inc., $ E.A.D. 813, 816
(EAB 1995); Im re Metalworking Lubricants Company, 5 E.A.D. 181,

183 (EAB 1994).

For the reasons set forth below, we conclude that four of the per-
mit conditions challenged by CWMII should be remanded to ailow the
Region to reopen the permit proceedings to clarify its rationale for
each of the conditions or alternatively to modify or delete the condi-
tion if an acceptable rationale does not exist. With respect to the other
issues raised by CWMIT's petition, the Board concludes that CWMIT
either failed to preserve them for review or failed to carry its burden
of demonstrating that the Region's permit decision was based on a
clear error or an exercise of discretion or important policy considera-
tion that wamrants review. Review of each of those issues is therefore
denied.

A. The 30-Day Waiting Period for Alterations or Additions

Permit Conditdon 1.D.10. requires CWMII to noxify the Region 30
days in advance of making any physical alteration or addition to the
facility.” CWMTI argues that this condition is inconsistent with 40.C.ER.
part 270, subpart D, governing changes to permits. In particular, sec-
tion 270.42(a)(1)(i) of subpant D allows the facility to implement cer-
tain changes, such as replacement or upgrading of functionally equiv-
alent components, without prior notice to the Agency and then to
notify the Agency seven days after making those alterations. This con-
trasts with the permit condition, which requires a 30-day ‘waiting peri-
od before a physical alteration or addition occurs. In addition, section

* Condition 1.D.13. provides s follows:

Reporting Planned Changes The Perminet: shall give notice o
the Regional Administraior of any planned physical alteradons
or adkditioas o the permitted (3cility ¢ lcast 30 days before
cunstruction of such akeration or addition is commenced.
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270.30(1X(1) (in subpart C of part 270, listing the so-called “boilerplate”
permit conditions) provides as follows: “Planned changes. The
Permittee shall give notice to the Director as scon as possible of any
planned physical alterations or additions to the permitted facility.”

In its comments on the petition, CWMII proposed to change the
language in the challenged permit condition so that it would require
the facility to give notice, “to the Regional Administrator as soon as
possible (as per 40 C.F.R. § 270.30(1)(1)) of any planned physical alter-
ations or additions to the permitted facilicy before constructicn of
such aleration or addition is commenced except as per 40 C.EFR.
§ 270.42(a).” Response to Comments at 22 (Comment 45) (emphasis
indicating CWMII's propased changes to the permit condition). The
thrust of this comment is that to the extent that prior notice is
required, it should only be required “as soon s possible” and only to
the extent that section 270.42(a) does not permit changes without
prior notice. o ’

In its response to comments, the Region defended the 30-day
notice requirement in the following response:

It is stated at 40 C.F.R. § 270.30(]) that the Permittee
shalt report all instances of noncompliance not report-
ed (emphasis added) under paragraphs (1), (4), (5)
and (6) of this section (or 40 C.E.R. § 270.30(HKD), (4),
(5), and (6)) at the time that monitoring reports are
submitted. Therefore the regulations contemplate that
the reporting required undec 40 C.F.R. § 270.30(1)(1)
shall be made prior to the time that monitoring reports
are submitted, if the monitoring repont is not submit- -
ted as soon as the Perminee plans physical alterations -
or addition 0 the permitted facility.

Response (o Comments at 23 (response to Comment 45). In its
response to the petition, the Region invokes section 270.42(aX2),
which requires a permittee to receive written approval from the
Agency prior to making certain Class | permit modifications set forth
in Appendix I. On the hasis of section 270.42(a)(2), the Region con-
tends that the language in the permit is not incansistent with the reg-
ulations. (We note that the Region's respanse (0 comments made no
mention of section 270.42(aX2).) »

We conclude that the Region has not adequately explained its

basis for requiring CWMII to give the Region 30 days advance notice
before commencing an aiteration or addition to the facility. In partic-
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ular, we are not persuaded by the Region's belated reliance on sec.
tion 270.42(a)(2). That explanation is advanced for the first time on
appeal, and, as such, we are reluctant to accept it based on the pre-
sent state of the administrative record.® The Region's response to com-
ments does not address the 30-day notice requirement in the chal-
lenged permit condition. Rather, it focuses instead on why CWMII
cannot wait until the monitoring report is filed before giving notice.
Nor does the Region explain why the boilerplate condition at section
270.30(1X1), requiring notice of planned alteration “as soon as possi-
ble,” is inadequate for this permittee. As such, the “response to com-
ments” is not truly responsive to CWMI!'s commenits.

In addition, section 270.42(aX2) does not apply to all alterations
or additions to the facility covered by the permit condition, and
CWMIT's proposed changes to the permit, by reference to section
270.42(a), would incorporate an exception for changes governed by
section 270.42(aX2).

In sum, the Region has not arnticulated any coherent reason for
requiring an absolute 30-day waiting period. There may very well be
a good reason for the requirement, but it is not discernible in either
the Region’s response to comments or the Region's response to the
petition. We are therefore remanding Condition 1.D.10. to the Region
so that it may reopen the permit proceedings to either supplement its
response to comments with an explanation of why a 30-day waiting
period is reasonable or modify the permit condition if it is not sup-
portable.

B. The 15-Day Reporting Period for Noncompliance

Permit Condition 1.D.14. requires CWMII to notify the Region of
any instance of noncompliance that is not specifically required to be
teported under any other permit condition.” Two other provisions in

* See In re Waste Techmologies Industrivs, £ast Liverpool, Obio, 4 E.A.D. 106, 114 (EAB 1992)
(Rejecting invocaton of Agency's omnibus auwthority because: It uppears that invoking §
300K<X3) as legal authorty for adding the PO Authoclty (0 the permit i nothing more than a
bast boc decision by th Region in respanse 1o the Part Authority's appeal.”): in re Amaoca Oil
Company, 4 EA.D. 954, 964 (EAB 1993) (Where Region's rationale far denying requested con-
dilonal remadies in permit was provided for the first time on appeal, imue was remanded for
the Region to “provide @ detailod explanation supported by these portions of the administrative
record not curreruly hefore wt indicating why conditional remedies are not appropriate, or
reopen the permit proceedings 1o suppiement the administrative rccord with such informa-
tion.*).

7 Permit Cordition 1.D.14. provides as follows:
Continued
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the permit require CWMII to repost instances of actual or anticipated
noncompliance: one requires CWMI! to give advance notice of
planned changes that may result in noncompliance and the other
requires CWMII to report within 24 hours any instances of noncom-
pliance that may endanger human health or the environment. CWMII
argues that by requiring it to report othet instances of noncompliance
within 15 days, Condition I.D.14 does not reflect the wording in 40
C.F.R. § 270.30(IX10). Section 270.30(1)(10), 6ne of the boilerplate
permit provisions, provides in pertinent part as follows: “Ovber non-
compliance. The permittee shall report all instances of noncompliance
not reported under paragraphs (1)(4), (5), and (6) of this section, at
the time the monitoring reports are submitted.™ Based on section
270.30(DD(10), CWMII requested in its comments on: the draft permit
that the language ‘of the permit condition be changed to require that
other instances of noncompliance be reported “at the time monitoring
reports are submitted as per 40 C.F.R. § 270.30(1X(10).”

In its response to comments, howeve}, d1e<Regi¢5njuStiﬂed the 15- .
day reporting requirement in the same paragraph that was meant to
justify the 30-day notice comment discussed above: T .

It is stated at 40 C.F.R. § 270.30(1) that the Permittce
shall report all instances of noncompliance not repor:-
ed (emphasis added) under paragraphs. (1), (4), (5)
and (6) of this section (or 40 C.F.R. § 270.3(0(DK 1), (4),
(5), and (6)) at the time that monitoring reports are

Otber Moncomphiance. The Permitiee shall repornt al} other
; pe=ld) , . .

instancen of noacompliance not otherwise requited to he
repanted ahove within 13 days of when the Permited
hecomes aware of the noncompliance,

" Scection 270.300X4) provides as follows:

Montioning reports. Monitoring resuls shall be reported at the
intervals specificd vlsewhery in this permit,

Sextion 270.30(1(5) provides as follows:

Compliance schedudes. Repons of compliance or noncampli-
ance with, or any progress neparts oa, interim and final
fequirements contained in any compliance schedule of this
permiit shall he submitted no later than 14 days foflowing’
cach schedule date. -

Section 270.30(1X6) peuvides In pan as follows;

Twentyfour bour repurting. (i) The permicee shall report any
ooncumpliance which may endanger health or the environ-
mert onally within 24 hours from the ume the permittes
hecomes aware of the circumstances * * °, T

PP
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submitted. Therefore the regulations ccntemplate that
the reporting required under 40 CFR. § 270.30()(1)
shall be made prior to the time that monitoring reports
are submitted, if the monitoring report is not submit-
ted as soon as the Permittee plans physical alterations
or addition to the permitted facility.

Response to Comments at 23 (response to ~éommem 45).

In its response to the petition, the Region argues that the State of
Indiana has been authorized to administer the base RCRA program,
and that the monitoring reports referenced in 40 C.F.R. § 270.30(D(10)
must be sent to the State of Indiana. The Region. explains. that it has
included a “date certain” in the permit for reporting “other noncom-
pliance” that is not tied to the time when CWMII must submit moni-
toring reports to the State. ,

As with the previous issue, we conclude that the Region did not
adequately explain its reasons for including the 15-day requirement in
the proceedings below. The response to comments quoted above
offers no insight into the Region's thinking. In fact, it is virtually
incomprehensible. The explanation in the Region's response to the
petition, though more coherent, appears to have been advanced for
the first time on appeal. As such, we decline to accept it.? In addition,
it is not clear from the Region's explanation whether a 15-day notifj-
cation requirement is significantly shorter than the typical period for
submitting 2 monitoring report, or whether the submissions of moni-
toring reports would occur more frequently or more regularly if they
were required in the federal portion of the permit, rather than in the
State portion of the permit. The Region may have a perfectly good jus-
tification for the 15-day requirement, but since its response to com-
ments does not #xplain what that justification is, we are remanding
Condition 1.D.14 to the Regicn so that it may reopen the permit pro-
ceedings to supplement its response to comments to provide a
detailed explanation of why it chose to include a 15-day reporting
requirement for instances of “other noncompliance,” or to modify the
permit condition if an adequate basis for it does not exist. -

C. Restricted Wastes Generated at the Faciltty

CWMII challenges three permit conditions requiring CWMII 1o
test certain wastes (Condition IL.B.2., Condition II.B.3,, and Condition

* See supra n. 6,

VOLUME 6



. #HEMICAL WASTE MANAGEMENT OF iNDIANAw#NC. 155

IL.B.6.)."" CWMII has requested that the permit conditions be modified -
to make it clear that they apply only to wastes generated at the facil-
ity. The Region has agreed to modify the three conditions to accom:
modate CWMIT's request by adding language that makes it clear that
they apply only to wastes generated by the facility.

CWMII also objects to the conditions hecause they merely recite
CWMIT's responsibilities as a generator of hazardous waste and there-
fore do not belong in 4 permit for a treatment, storage, and disposal
facility. We disagree, The regulations governing the issuance of RCRA
permits specifically authorize the Region to incorporate requirements
from Part 268 that ure applicable to treatment, storage; and disposal
facilities." The chailenged conditions incorporate, almost verbatim,

" Permie Conditian 11.B.2. provides as follows:

For restricved wastes with treatment standards expressed as
concentratons In the waske exiract, as specified in 40 C.FR.
19 26041, the Perminees shail tom the trearment residuce, of
an extruct of such residues developed using the et methods
described in Appendix U of 40 CFR. Pun 261 (Toxkity .
Characeristic Leaching Proccdure, of TCLP) (o assure that the
trediment residues or cxact meet the applicable trestment
standards of 40 C.F.R. Purt 268. Subpart D. Such texting shall
b pedormed as requised by 40 CER. 1Y) 26413,

Permit Condideon ILB.3. pravades as fullows:

For restricted asstes under 40 CFR. 1§ 26A.32 or Section
3004(d) of RCRA, which ure not yubjett t any trestment
sandals under 40 C.FR. Part 264, Subpert D, the Permittey
shall test the treatment nasidues scoording (o the generator
requircments specifled under 40 CER. [ 268.32 w0 aswury
that ttw treatment " reviducs comply with the applicahie pro-
hibitiors: of 40 C.ER. Pan 268, Subpunt C. Such lesting shall
be perfurmed us sequired by 10 CFR. i§] 264.13

Permit Condinon 1.8.6. provides 25 fallows: o S

For restricted wustes with treatmens standacds expressed ay
concenurations in the waste, as xpecified in 40 CFR. [§l 26843,

the Permittee vhall 1est the treatmens residues (not an extract

of such residuces) to assure that the trestmene residues et e
the applicuble treatment stundarcds of 40 CFR. Pat 288, .
Subpan D. Such testing shail he petformed s required by 40

CER § 264.13,

" Sow 40 CFR. § 270 32(bX1} (“Each RCRA permit shull include pervt conditions neces-
sury to achicve compliance with the Act and regulations, inchling cach of the applicable
requirements specified in pars 264 and 266 through 268 of this chapter. In satinfying this pro-
vinion, the Administrator may incomonte applicable ruquircnwents of parta 264 and 266 through
208 of this chupur dircedy 6o the permut or establish other peamit conditions that are hased
o thewe puns.”) 2 -
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cenain requirements in part 208 (specifically 40 C.F.R. §§ 268.7(bX1) -
268.7(bX(3)), and these requirements are expressly applicable to.treat-
ment, storage, and disposal facilities. We conclude; therefore, that it
was entirely proper for the Region to include the challenged condi-
tions in the permit. Accordingly, we conclude that CWMII has not car-
ried its burden of demonstrating that the challenged permit conditions
are based on a clear error or an exercise of discretion or policy con-
sideration that wammants review, Revu.-w of this issue is therefore
denied. -

D. The Macmencapsulation Process

CWMII questions the need for Pcmm Condltions LD. 5 a, r D.5.¢,
and 1.D.5.e., which provide as follows:
a. All macroencapsulation of contaminated debris shall
be conducted within the stabilization buildings which, .
are permitted by the State. of Indiana.
Al s e
¢. During macroencapsulatiou opcranons al] dust emis-
sion control devices associated with the stabilization
buildings are to be functioning so as to prevent the
release of airborne particles outside of the. stabilization
buildings.

e. If the selected inert void filler has the potential of
generating dust, the filler shall be placéd into the ¢cap-
sules in 2 manner which is effective in controlling fugi-
tive dust.

Final Permit, Exhibit G, Region's Response to Petitions. Macroencap-
sulation is one of the alternative treatment standards for hazardous
debris listed at Table 1 of 40 C.FR. § 268 43.'* CWMII has described
its macroencapsulation process as follows? "~

The process of macroencapsulation involves the place-
ment of large debris items into a roll-off-box that is
lined with [a high density polyethylene] capsule. The
separation and placemert of large debris items, e, =~ ™

1 Sew suprd section LA. of this opinlon. ..
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chunks of concrete, pipes, pieces of steel beams/rebar,
etc., into the capsule lined roll-off box is not an inher-
ently dusty operation. A Knuckle Boom Loader or sim-
ilar device would be-used to lift the large debris out of
the delivery vehicle and place it into the capsule lined
roll-off hox. This cperation will occur within the con-
fines of either the North or South Stabilization
Building. When the lined roll-off box is filled to capac-
ity, void spaces within the box would have to be filled
with an inert materal to provide structural stability ta-
the debris-filled capsule in the landfill.. = . . .. .

Depending on the type of inert material-used ta fill .. - -
the void spaces. between the large items-of debris,
some dust could be potentially generated.. If 4 ‘flow-
able fill' (low grade cement product) is useds-no dust -
will be generated because of the liquid nature of the
product. If vermiculite or other dry inert material were:
used to fill the void spaces, some dust would be gen-
crated. The amount of dust would be dependent upon
the nature of the fill material. However, any dust thac
might be generated during the void filling" process
would not be a hazardous waste and would not leave
the confines of the building. The dust suppression
measures 1o be employed for this operation is the
proper selection of inert void filler, i.e. ‘flowable fill',
asphalt. chips, or other non-dusty, flowable, inert
material. This material will be loaded into the lined
roll-off box through a shroud or similar device to con-
trol placement of the void filler. After the void filler
material is added to the lined roll-off box, the top of
the capsule will be fuse-welded into place. Placement
of the sealed capsule into the landfiil is not a dusty
operation.

Letter from Len Necaise of CWMII to Hak Cho of EPA (Dec. 9, 1993),

Exhibit M, Region’s Response to CWMIT's Petition.

In its petition, CWMII argueés that its macroencapsulation process
does nct generate emissions of particulates and vapors. because no-
treatment occurs when debris is placed in the high density polyethyt- -
ene (“HDPE") capsule and because CWMIL will use “flowable fill-
material® such as Jowgrade concrete to fill the void spaces in the .
HDPE. CWMIL also argues that the placement and handling, of debris -
is not subject to RCRA regulation, Petition at 7-8.
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In its Response to Comments, the Region defended its decision to
require CWMII to conduct its macroencapsulation process in the sta-
bilization buildings, as follows:

[Tlhe macro- and microencapsulation operations carry
the potential of generating emissions which may be
particulate (from the debris, treatment reagents, fillers,
etc.) or as chemical vapors or fumes (chemical reac-
tions during treatment, volatilizing of organic coatings,
etc.) Por these reasons, the U.S. EPA maintains that the
encapsulation [of] contaminated debris within the
existing and future air emission coatrols, which are
features of the Stabilization Buildings, offeris] the best
available protection for human health and the envi-
ronment.

Response to Comments at 27 (response to Comment 49). The Region
also notes in its response to CWMII's petition that when CWMII
requested authorization to conduct macroencapsulation operations in
a Class 1 permit modification request in 1993, it represented that:
“This operation [macroencapsulaton] will occur within the confines of
cither the North or South stabilization building.” Letter from Len
Necaise of CWMII to Hak Cho of EPA (Dec. 9, 1993), Exhibir M,
Region’s Response to CWMII's Petition. The Region approved the per-
mit modification request on the condition that:

All macraencapsulation of contaminated debris shall
be conducted within the stabilization buildings which
are perminied by the State of Indiana.

Letter from Karl E. Bremer of EPA to Leonard Necaise of CWMII (Mar. 4,
1984), Exhibit P, Region’s Response to CWMII's Petition. The Region
contends that CWMII cannot now argue that it disagrees with the
Region’s generalization that the macroencapsulation process has the
potential of generating emissions in the form of particulate and chemi-
cal vapors and therefore must be conducted in the stabilization building.

In its response ta the petition, the Region elaborates on jts stare-
ment in the response to 'comments that “macroencapsulation opera-
tions carry the potential of generating * * * chemical vapors or fumes
° * *.” Response (o Comments at 27 (response 1o Comment 49). The
Region notes that a principal solidification/stabilization technique
employed by CWMII is the combining of hazardous wastes with water
and Portland cement or other pozzolanic (lime or silica powdered
material that reacts with moisture to form a strong slow-hardening
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cement) to harden and stabilize the wastes. These cements harden via
the process of hydration, which has the concomitant effect of chemi-
cally generating heat. The Region states that experience with such
techniques in the CERCLA'® context shows that the heat of hydration
readily releases organic emissions to the air. The Region cites, for
example, the possihility that concrete or brick fragments heavily
stained or saturated with petroleum products and/or chlorinated sol-
vents might be exposed to the hydration reaction of macroencapsula-
tion, thereby liberating organic vapors. The Region also notes that
CWMII is authorized to use polymeric arganics (e.g., resins and plas-
tics) as surface coating materials on the contaminated debris. The
Region asserts that some polymeric organics release substantial
amounts of vapor o the air, as the liquefying agents evaporate and the
resing or plastics harden. Region's Response to CWMII's Petition at 11,

As a preliminary matter, we consider whether CWMII's challenge
with respect to Condition 1.D.5.¢., relating to the use of an inen vaid
filler, was preserved for review. In its comments on the draft permic,
CWMII requested that the language of Condition 1.D.5.e. be modified,
but it did not request the deletion of the condition. Response to
Comments at 26 (Comment 49). The implication of CWMII's comment
was that if the requested modification were made, CWMII would have
na objection to the inclusion of the condition in the permit. In the
final permit, the permit condition contains the modification that
CWMII requested. Thus, any objections to Condition 1.D.5.e. raised in
the petitiun are new and were not raised during the comment period.
To preserve an issue for appeal, hewever, the issue must have been
raised during the comment period or petitioner must demonstrate that
it could not have raised the issue at that time because the issue was
not reasonahly ascertainable. See 40 C.FR. § 124.19(a) (“The petition
shall include a * * * demonstration that any issues being raised were
raised during the public comment period (including any public hear-
ing) t0 the extent required by these regulations * * *.*). We conclude,
therefore, that the issue as raised in the petition was not preserved for
czview. See 40 C.F.R. §§ 124.13 & 124.19(a) (an issue that is reasonably
ascertainable during the comment period must be raised at that time
by someone if it is to be preservid for review). In re Masonite
Corporation, 5 E.A.D. 551, 559 n.9 (EAB 1994).

With respect to the other two issues relating to macroencapsula-
tion, we conclude that CWMIL has failed to curry its burden of demon-

" CRCLA is the Comprebensive Enviconmental Response, Compensation, and Liabilicy
Aa, more populady known us “Superfund.” 42 U.S.C. $§ 9601 of soq.
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strating that the challenged permit conditions are based on clear error
or an exercise of discretion or policy consideration that warrants
review. The Region has presented persuasive reasons why it believes
that the macroencapsulation process is capable of generating vapors.
CWMI has offered nothing to cast doubt on the Region’s reasons.
Moreover, in the description of CWMII's macroencapsulation process
quoted above, CWMII admits that the process could emit particulates
depending on the type of inemt flller used to fill the empty space in
the HDPE capsule. CWMII represents that it plans to use a type of
filler that does not generate particulate emissions, but the permit does
not mandate the use of such filler, and there is nothing to prevent
CWMII from switching to the type of filler that does generate particu-
late emissions.' In sum, we are not persuaded that the Region's con-
cerns about vapor and particulate emissions are based on clear error
of fact. :

CWMII also contends that the Region lacks statutory authority to
regulate the placement and handling of hazardous debris. The
Region’s reguiation of the placement and handling of hazardous
debris, however, is simply a way of regulating air emissions generat-
ed by the macroencapsulation process. As authority for regulating
such air emissions, the Region cites its corrective action authority
under section 3004Cu) of RCRA and its implementing regulation at 40
C.FR. § 264.101. These corrective action provisions, however, only
apply if there is a release of “hazardous waste or constituents” from a
solid waste management unit (“*SWMU"). In order to meet the defini-
tion of hazardous waste, a substance must first meet the definition of
solid waste. 40 C.FR. § 261.3a) (definition of hazardous waste).
Section 1004(27) of RCRA defines “solid waste” to include *contained
gaseous material” from industrial operations. “The Agency has inter-
preted this explicit inclusion of contained gaseous materials as con-
stituting an implicit exclusion of unconttinerized gas.” In re BP
Chemicals America Inc., Lima, Obio, 3 E.A.D. 667, 669 (Adm'c 1991).
Thus, a substance in gaseous form is not considered a solid waste
under RCRA unless it i3 containerized. /4. at 670, Becausc the air emis-
sions that the Region seeks to regulate are not containerized, they
would not meet the definition of solid waste and therefore would not

'* We also note that CWMIT does not address In s appeal the watement it made when it
first requested a permit modification w the effect that it intended 1o conduct the macrouncap-
alation process in the mabilization buildings. If &k was 2 good ihea 16 condixt the macToen-
capsulation peocess in 2 stabilization building then, why is it no longer 4 good ideu to contin.
ue the practice? CWMIT represents that the process would now be carried out.in “containment
arwas,” but it is not clear whether these comtainment areas would sdequately proiect againm par-
ticulate and vspor cmissions.
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constitute hazardous waste. The corrective action provisions, as they
apply to hazardous waste, therefore do not apply to the air emissions
and do not provide authority for the challenged permit conditions."

Nevertheless, the Agency does have authority to regulate such air
emissions under the Agency's omnibus authority at section 3005(cX3)
of RCRA, 42 U.5.C. § 6925 (and its implementing regulation at 40 C.F.R.
§ 270.32(hX2)), provided the fol.lcwing. two conditions are met: (1)
There must be an adequate nexus between the air emissions and the
hazardous waste management activities being carried out at the facil-
ity, and (2) the challenged conditions must be necessary to pratect
human health and the environment within the meaning of the
omnibus clause at section 3005(c)(3) of RCRA.

The required nexus between uncontainerized air emissions and
hazardous waste management activities was discussed. in the BP
Chemicals decision cited above. In that case, the Administrator made
the following observations on the subject:

There are, of caurse, situations where the proper reg-
ulation of hazardous waste management requires per-
mit terms that address materials that are not hazardous
waste. For example, a RCRA permit may properly reg-
ulate cigarette smoking at a hazardous waste manage-
ment facility where smoking poses a threat to flamma-
ble hazardous waste. On the other hand, the permit
¢ould not include restrictions on smoking based exclu-
sively on health risks 1o the smoker posed by smoking
itself because such risks do not have an adequate
nexus to hazardous waste management. To take a
more pertinent example, the Agency may regulate air
emissions associated with hazardous waste manage-

'* Ax noted in the teat above, The corrective action requirement at section 3004(u) of RCRA
is triggened not only by cclcases of hazardous wasies, but also hy releases of hazardous corr-
Hitrenss fram SWMUS at RCRA fucilitics. When invoking section 3004(u) in defense of the chal.
lenged permit conditions, the Agency alludes not only to hazardous wase, but also to hazsrdous
constituents. In our discussion of rhis iksue in the toxt abave, however, we have focused mxclu.
sively on the scope of the term “hazardous waste,” electing not 10 consider the scope of the
term “hazardous constiwenta. Although the Region mentioned the te'm “hazardous cone
stituents,” neither party hriefed the sue of its scope’ as applied 10 air emissions. Since the
Region almom cemainly has authorkky 10 include the challenged ‘permit conditions under the
Agency's omnibue suthority st section 300%cX(3) (s discussion in text lnfhe concerning
Aperey's omnibus authoriry), and the panies have maved for an expedited decision on this
appeal, we have determined not to engage in & protructed analysia of the scopwe of the term
“hazardous constituent™ as 2 possibic hasis for supparting this provision. Acvordingly, this opin-
fon should not be read 3s wddressing this issue,
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ment, as well as emissions from equipment that con-
tains or contacts hazardous waste derivatives, even
though such emissions might not be solid waste. These
emissions are subject to RCRA regulation because they
pose risks that are ultimately tied to hazardous waste
management.

BP Chemicals, 3 E.A.D. at 671 (footnote omitted).

In this case, the emissions that prompted the inclusion of the
challenged conditions are clearly “associated with hazardous waste
management activities,” within the meaning of the quoted passage.
Such emissions will be generated by the macroencapsulation process;,
a treatment method specifically listed as an alternative treatment stan-
dard for hazardous debris under the land disposal restrictions of part
268. We conclude, therefore, that under the standard articulated in B2
Chemicals, set out above, an adequate nexus exists in this case
between the challenged permit conditions and hazardous waste man.
agement activities carried out at the facility. :

The challenged permit condition must also meet the requirements
of the omnibus clause at Section 3005(c)(3) of RCRA. That provision
authorizes the Agency to include permit conditions that are not
expilicitly auttisrized by other regulations.'* Such authority, however,
may only be exercised if the record containg a properly supported
finding that thc permit condition is necessary to protect human health
or the environment.”” As previously noted, the Region’s Response to
Comments includes the follewing finding relating to the challenged
permit conditions:

" Section 3005(¢X3) provides in pentinent part an follows:

Each permit issued under this section shall contain such
texms and conditians as the Administrator Cor the Stawe) deter-
mines necessary 10 paotect human health and the environ-
menx,

42 USC. § 6925(cX3).

' Sew In re Sandox Pbarmacewiicals Ctporation, 4 £.AD. 7S. 80 (EAB 1992)
CAccordingly, the Regton may not inwoke its omnibus authority unicas the necond contains a
propery supported finding that an exercise of that authority is necessary ta prolect human
heulth or the envicoament.”); 36 Fed. Reg. 7147 (Fob. 21, 1991) (“EPA notes that permit writers
chowsing to invoke the omnibus authority of § 270.32bX2) to add conditinns to 1 RCRA permit
mus show that such conditions are necessary to ensurg,protection of human health and the
enviconment and must provide supnort for the conditions 10 intcrested parties and accept and
respond to comment. (n addidon, permit writers must justify in the administrative record sup-
poning the pormit any decisions hased on amnibus authority. ™,
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{Mlacro- and microencapsulation operations carry the
potential of generating emissions which may be par-
ticulate (from the debrss, treatment reagents, fillers,
etc.) or as chemical vapors or fumes (chemical reac-
tions during treatment, volatilizing of organic coatings,
etc.). For these reasons, the U.S, EPA maintains that the
encapsulation [of] contaminated debris within the
existing and future air emission controls, which are
features of the Suabilization Buildings, offerls) the best
available protection for human health and the envi-
ronment.

Response to Comments at 27 (response to Comment 49). The above-
quoted finding suggests that there exists a sufficient basis for an exer-
cise of the Agency’s omnibus authority,™ .

Thus, it appeurs that the Region does have a sufficient statutory
hasis for including the challenged permit conditions, namely the
omnibus clause at section 3005(c)(3) of RCRA. The problem is that the
Region did not invoke section 3005(cX3) as justification for the chal-
lenged permit conditions. As noted above, it erroneously relied instead
on its corrective action authority under section 3004(u) of RCRA. The
practical significance of this error may be slight, since an exercise of
the Agency's corrective action authority also requires a finding that the
permit condition is necessary to protect human health and the envi-
ronment. See In re American Cyanamid Company, Kalamazoo,
Michigan, 3 E.A.D. 657, 665 n.26 (Adm'r 1991) (“[Tthe Region's finding
that corrective uction is necessary under §3004(u) also demonstrates
that corrective action is necessary for the protection of human health
and the environment for purposes of §3005(c)(3).”). Nevertheless, it is
conceivable that CWMIl's comments on, and challenge to, the permit
conditions might have taken a different form, but for the Region’s erro-
neous reliance on its comective action authority. We are therefore
remanding Conditions 1.D.5.a. and ¢. On remand, assuming the Region
wants to retain these conditions, the Region is directed to revise its fact

* The Region concedes that it based #ts decision 1 indude: the challeaged permit condi-
tions un twer convensations with officials of Indiana’s enviconmental repulatory agency. but did
Nt includle any mention of yuch convematiuns within the adminigrsdve record foe the permit.
W cunsider this hammless grror. The gim of the convernations was that the State of Indisna’s
effors to regulate air emissions from the facilky would not chvime the need for the chatlenged
purml conditions. In itx response to commens, hawwwe, the Region had arrived 3t the same
comludon hasod on information that was noe obuined during the twe coavenatians. Sew
Response v Commenes at 34 (response 10 Comment 56), Exhibit J. Region's Response to
Putitions. In any evenr, the Region will have the oppotunay (o supplement the recond on
remand.
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sheet (or statement of basis) accompanying the draft permit as neces-
sary to clarify thar the Region’s statutory authority for requiring the
inclusion of the chailenged permit conditions is section 3005(c)(3) of
RCRA and to make the findings necessary to invoke that authority.
(While we assume the Region will make such findings and invoke such
authority, it is of course free to withdraw the permit conditions if for
some reason it decides it must do $0.)"?

E. Tbe Microencapsulation Process

CWMII challenges Permit Condition ILG.f,, which provides as fol-
lows: ‘ ’

If microencapsulated debris are placed into the landfill
as solidified masses, care will be taken so as to mini-
mize breakage of the debris masses. ’

As noted above, microencapsulation is“one of the alternative treat-
ment standards for hazardous debris listed at Table 1 of 40 C.F.R.
§ 268.45.® The purpose of the process is to stabilize the debris to
reduce leachability of the hazardous contaminants contained therein.

In its comments on the draft permit, CWMII requested the dele-
tion of Condition I1.6.f., arguing that: “[Tlhis condition is not applica-
ble and has no regulatory requirement associated with it." Response
to Comments at 30 (Comment 50). In its petition, CWMII similarly
argues that: “The permit condition as written is arguatly not applica-
ble to the microencapsulation process and therefore does not apply
as a2 permit condition.” Petition at 8.

" If the Region determines that it has statutory autharity under the omnibus clause zt sec-
tion 3005(cX3) 10 include the chullenged permit condictions, it mus reopen the record for coms
ment on this determination. See In re Adcom Wire, VA Adcom Wire Company, S F.A.D. 84,
90 (EAB 1994) (requiring Region ta scopen recard for comment on jurisdictional determination).

“ The microcncapsulation process is described in Table 1 of sectiun 268.435 as followss

Microencapsulaiion: Sahilization of the debris with the fol-
lowing reagents (or wame reagents) such that the leachabili-
ty of the hazardous contaminants i¢ neduced: (1) Portland
cemeng; or (2) lime/pozzoluns (.., fly dsh and cemen kiln
dust). Reagents (¢.q.. iron saits, silicates. and clays) may be
sdded to urihancr tw sevcure fime and/or compressive
suwength, or to reduce the lcachability of the hazardous con-
stituents,

(Footnmte omitzed. )
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The Region responds that the challenged permit condition is |
mednt to reduce the leachability of hazardous contaminants in and on
the debris by minimizing the breakage of encapsulating materials
through careless handling. The Region emphasizes that:

Condition IL.D.G.f. requires the Permittee to minimize
breakage, rather than reguire that the Permittee ensure
that absolutely no breakage will occur. That is, Region
5 is setting a realistic permit condition which requires
the Permittee to exercise reasonable care when dispos-
ing of microcencapsulated debris to minimize a poten-
tial danger to human health and the enviro:;ment. )

Region's Response to Petition at 18. As regulatory authority for the
condition, the Region cites Table 1 of 40 C.F.R. § 268.45, discussed
above. ' "

We agree with the Region. The goal of microencapsulation is to
reduce the leachability of hazardous contaminants in and on haz-
ardous debris. Condition I1.D.6f. helps to ensure the success of
microencapsulation by minimizing the chance that encapsulating mate-
rials will break, therehy exposing hazardous contaminarts. We con-
clude, therefore, that Condition ILD.6.f. is based on, and authorized
by, 40 C.F.R. § 268.45(a)1) & Table 1 (describing performance stan-
dards of microencapsulation). According, we conclude that CWMII has
failed to demonstrate that the challenged permit condition is based on
a clear error or involves an exercise of diseretion or a policy consid-
eration that wamrants review. Review of this issue is therefore denied.

P. Groundwater Monitoring Requirements

CWMII challenges Permit Conditions III.A. and I[I.A.1., which
require CWMIL to continue operating ten groundwater monitoring
wells that are downgradient of the closed Sanitary Landfill at the facil-
ity.? CWMI bhas been voluntarily monitoring these ten wells as part

4 Conditions HLA. and ULA.L. provide ax follows:

1. The Peemitiee shall continue to implement 2 ground water
monitoring workplan to document any evidence of 7 release
of harardous wasie or hazardous constituents 16 the ground
water from the Saniary landfill. The contcras of the
Warkplan arc found in the Arachment C.

1. All data generated by the comtinued ground
water monitoring of the Sanitury Landfill shall be
submitieq in their enticaty to the US. EPA,
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of its groundwater monitoring program for the past several years;
however, it now wishes to discontinue this practice. CWMII notes in
its petition that it has completed an Investigative Workplan study of
the Sanitary Landfill unit and has voluntarily collected additional
groundwater data related to the unit. On the hasis of these daca,
CWMII asserts that “there has been no release from the Sanitary
Landfill unit.” CWMI! Petition at 9. CWMII also correctly points out
that the Region, in its response to comments, concedes that ho release
has been detected to date from the Sanitary Landfill. Response to
Comments at 33 (response to Comment 55). CWMH argues that the
only conceivable regulatory authority for crdering the continued oper-
ation of the groundwater monitoring wells is the Agency’'s corrective
action authority at 40 C.F.R. § 264.101.2 CWMII argues, however, that
because there has been no release from the Sanitary Landfill, the
Agency's corrective action provision, which applies to releases of haz-
ardous waste, does not provide authority for the challenged permit
conditions.

In its comments on the draft permit, CWMIl requested that it not
be required to continue operating the groundwater monitoring wells.
The Region, however, rejected the request, explaining that:

[Tihe bottom and sides of<the Sanitary Landfill are
unlined natural soil, and that “special” industrial
wastes have been disposed there, before the effective
date of the RCRA statute. Although no release has been
detected, to date, from the Sanitary Landfill, the U.S.
EPA remains very concerned about potential releases
of hazardous wastes or constituents from the Sanitary
Landfill.

Because of the U.S. EPA’s concerns, as stated above,
regarding cthis potential threat to human health and the
environment, the U.S. EPA has 2 hasis for determining
whether and to what extent corrective measures are

# Sectian 264.101(0) provides as fotlows:

The owner or opevator of a fucility sceking 3 permit for the
treatment, storage ur Jdisposal of hazardous waste must inatd-
tute vofrective action as necessury to pratect human health
ar] the environmerr for all relcases of bazurdous uasw or
constituents from any solid waste munagement unit at the
facility, regacdicss of the ime at which waste was placed in
wuch umnit,

(Emphasis added.)
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needed to protect human health and the environment
in accordance with RCRA Section 3004(u).

Response to Comments at 33 (response (0 Comment 55), Exhibit J,
Region's Response to Petitions. In its response to the CWMIT's peti-
tion, the Region essentially repeats its response to comments and
again invokes section 3C04(u) as authority for the challenged permit
condition,

The Region's response to comments presents what appear to be
well-founded concerns about potental releases from the Sanitary
Landfill unit. CWMII's petition does not point to any information in
the record that would cause us to question the Region's position. We
conclude, therefore, that the CWMIL has not met its burden of demon-
strating that the challenged permit condition is based on a clear error
of fact.

Nor are we persuaded by CWMII's legal argument that the Region
has no authority to regulate the unit because no release from the unit
has been detected. The purpose of the monitoring requirement is to
detect future releases of hazardous waste. The Agency's corrective
action authority under section 3004(u) is broad enough o require a
permittee to monitor for future releases, at least in some circumstances.
The circumstances in which such monitoring would be appropriate
were discussed in the case of /n re Envirosafe Services of Idabo, Inc.,
3 E.A.D. 165 (Adm'r 1990). In that case, the permit in question required
Envirosafe Services to monitor specified existing wells and to construct
and maonitor 2 number of new wells to detect any future releases from
more than 30 SWMUs at the facility. The Administrator held that: “Apart
from the authority to require investigation of existing releases, howev-
er, the Region has legal authority under RCRA $3004(u) to require
groundwater monitoring to detect future releases from SWMUs.. See 52
Fed. Reg. 45,789 (December 1, 1987)." Id. at 170. The Administrator
also made the following observations:

The 1987 preamble [cited above} suggests that moni-
toring will be required where a SWMLU is likely to have
a future release, but this assertion should not be cead
to overstate the ecvidentiary threshold necded for s
future release monitoring. RCRA §3004(u) was intend- -
ed to apply to rcleases that occur after permit issuance.
. SeeS. Rep. No. 284, 98th Cong., 1st Sess. 32 (1983); 53-
Fed. Reg. at 45,789. Its terms arc broad enough to
authorize monitoring for future releases as necessary
1o protect human health and the environment, particu-
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larly when read in conjunction with the Agency's
omnibus authority * * *. The record in a given case
might not allow for a conclusive finding that a future
release is likely to occur, but might nevertheless reveal
2 secrious or substantial risk of a future release that
warrants monitoring to protect human health and the
environment.
Id. at 170 n.13. Under the standard articulated in Envirosafe, we con-
clude that the challenged permit condition is authorized under the
Agency’s corrective action authority. The Region’s response to com-
ments includes a statement that the permit condition is necessary to
protect human health and the environment, which statement is sup-
ported by an adequate factual basis indicating that a future release
may occur. We therefore conclude that the challenged permit condi-
tions are authorized under section 3004(u) of RCRA. Review of this
issue is therefore denicd,

G. Ambient Alr Quality Monitoring Requirements

CWMII challenges the necessity for Permit Condition 11L.A.2.,
which provides as follows:

The Permitee shall implement ambient air monitoring
ac the facility. The ambient air monitoring shall meet
the workplan found in Attachment E and shall imple-
ment the ambient air study for inorganic compounds
as found in Artachment F.

Attachment E, mentioned above in the quoted permit condition,
requires implementation of an ambient air monitoring plan for partic-
ulates and lead at the perimeter of the facility, and Attachment F
requires implementation of an ambient air monitoring study designed
to measure the extent to which volatile inorganic compounds (e.g.,
ammonia, hydrogen chloride, hydrogen cyanide, hydrogen sulfide,
and sulfuric acid mist) may be emitted during the stabilization
process. In its comments on the draft permit, CWMII requested the
deletion of Condition 1ILA.2.: - o :

CWMI has submitted an application for the registration

of source emissions, to the IDEM, which is claimed to

moot Attachment B. Also CWMI is in the process of

enclosing the Stabilization Buildings and adding an air

pollution control system, which is claimed to moot the

need for Attachment F.
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Response to Comments at 34 (Comment 56).

In its response to Comment 56, the Region rejected CWMII's
request, arguing that the monitoring required in Attachment E is nec-
essary o protect human health and the environment. Attachment E is
designed to address migration of airborne particulate emissions off-
site, providing valuable data regarding hoth the effectiveness of dust
suppression measures at the facility and the potential impact of off-site
particulate emissions upon the surrounding community. To achieve
this purpose, Atachment E requires the use of several particulate col-
lection stations around the perimeter of the landfill. Indiana’s regula-
tion of individual air emissions sources at the facility will not supply
the Region with comparable monitoring information. With respect to
Attachment F, the Region noted that CWMII's proposed poilution con-
trol equipment in its stabilization buildings will be designed for the
control of particulate matter only, while the air monitoring study of
emissions from the stabilization buildings called for in Anachment F
will address airborne chemical vapors as well. The Region believes that
implementation of Attachment F will be valuable for the collection of
data 1o protect human health and the environment. For all these rea-
sons, the Region decided to leave Atachments E and F in the permit.

On appeal, CWMII raises three objections to Permit Condition
[I.A.2,, as follows: (1) The Region has no authority under RCRA to
impose facility ambient air quality monitoring; (2) CWMI! is working
with the State of Indiana under the Clean Air Act to address air emis-
sions issues from the stabilization process on-site, and USEPA ought
1o defer to, and coordinate with, IDEM's regulatory effort; (3) The
open-path Fourier Transform Infrared System described in Attachment
F is barely beyond bench-scale testing and is not an accepted scien-
tific basis for monitoring volatile organic compounds.

With respect to the first issue, it appears that the Region has sul-
ficient statutory authority to support the chalienged monitoring
requirements. However, as with the permit conditions relating to
macroencapsulation (discussed in section D above), we conclude that
the Region has invoked an inapplicable statutory authority. As its
authority for requiring the challenged air monitoring requirements,
the Region has invoked the corrective action provision at section
3004(u) of RCRA. The air emissions subject to the monitoring require-
ments, however, will not be containerized, so they will not constitute
releases of hazardous waste. The Agency's corrective action authori-
ty, as applied to hazardous waste, therefore, does not apply.

& Ser suprm n.15.
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As noted earlier, however, noncontainerized air emissions may be -
regulated under the Agency’s omnibus clause at section 30¢3(c)(3) of
RCRA, 42 U.S.C. § 6925, provided the record contains a properly sup-
ported finding that such regulation is necessary to protect human
heslth or the environment and provided there is an adequate nexus
between the air emissions and the hazardous waste management
activities carried on at the facility. In this case, the air emissions that
the Region seeks to regulate will be generated by the macroencapsu-
lation and microencapsulation processes to be conducted in the
stabilization buildings. These two processes are specifically listed as
alternative treatment standards for hazardous debris at 40 C.F.R.
§ 268.45 (Table 1). The air emissions 10 be monitored, therefore, have
a clear nexus to the hazardous waste management activity being car-
ried out at the facility.

As for the Agency's omnibus authority, the Region included in its
response tc comments a finding that the ambient air monitoring
required in Attachments E and F is necessary to protect human health
and the environment. The response 10 comments also includes suffi-
cient factual information to support the Region's finding. It appears,
therefore, that the Region has sufficient statutory authority to include
the challenged permit conditions.

Unfortunately, the Region did not invoke the Agency's omnibus
auchority at section 3005(c)(3). It relied insteacl on the Agency's cor-
rective action authority. On remand, assuming the Region wants to
retain these conditions, the Region is directed to revise its fact sheet
(or statement of basis) accompanying the draft permit as necessary (o
clarify that the Region's statutory authority for requiring the inclusion
of the challenged permit conditions is section 3005(cX3) of RCRA.
(While we assume the Region will want to invoke such authority, it is,
of course, free to withdraw the permit condition, if for some reason it
decides it must do so.)*

With respect to CWMII's second argument — that the Region
should coordinate its efforts with, and defer to, the regulatory efforts of
the Suate of Indiana — we note that the Region, in its Response to
Comments, stated that it would “evaluate any State requirements to
avoid conflicting Federal and State requirements.” Response to
Comments at 34. Moreover, the Region represents that it has been in
communication with State officials to determine whether the State's reg-

31 1f dw Region dotermines that i has sastutory authority under the omnibus clause at xec-
tion 3005(cX3) to inchude the challenged permit condition, it must rcopen the reenrd for com-
ment on this determination. Sew supra n.19.
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ulatory efforts have obviated the nced for ambient air monitoring in the’
RCRA permit. In view of the Region’s obvious willingness to coordinate
its efforts with the State of Indiana to avoid duplicative requirements,
we decline to second-guess the Region's judgment as to what level of
deference to, or cooperation with, the State of Indiana is appropriate.®

We also reject CWMII's third argument, that the open-path Fourier
Transform Infrired System described in Attachment F is barely beyond
bench-scale testing and is not an accepted scientific basis for moni-
toring volatile organic compounds. The Region argues that this issue
was not raised during the comment period and, accordingly, may not
be raised at this stage of the proceedings. We agree. CWMII did not
demonstrate in its petition eithar that It raised the issue during the
comment period or that the issue was not reasonably ascertainable at
the time, as it is required to do under the procedural rules governing
appeals.® We conclude, therefore, that the issue has not been pre-
served for review, See 40 C.FR. §§ 124.13 & 124.19(a) (an issue that is
reasonably ascertainable during the comment period must be raised at
that time by someone if it is to be preserved for review). n re
Masonite Corporation, 5 E.A.D. 351, 559 n.9 {EAB 1994).7

A So In re Mtatwurking Lubricants Company, 5 B.A.D, 181, 18586 (EAN 1994) (whore
permiteu had already done comuctive action work in respoaswe 10 2 Sate enforcement acTion,
Hextrd denivd feview of purmittee’s cuncema abnut duplicatdve corrective aaion requireraents,
buecause the Region had indicated that the permiiee eould submit work done for the Mate as «
means of ut lease partially satiafying ity permit requiremwnts); 4t re Beazer East, Inc. and Koppers
/ndustries, Inc, 4 EAD. 536, 544 (EAB 1993) (wher: permittee had already done cowrective
action work fur the Staw, Board deniced review of parmitee's concernn aboue duplicate comec-
tive getion requirementy, beciuse Rigion had cvidenced “willingnss to take acvanzagu of [the
permiteu’st peior efforts and 1o consider the dats gerwrated 10 datye ln determining whether [the
purmittce] has satisfied the permit’s corrective action requirements™: /n re Geneval Heciric
Cumpany, 4 EAL. 358, 369 (EAR 1992) (“Wk: helivve the Reglons shouki be accorded a large
muwsaire of discretion in determining (the uppropriate vt of and mechanism for conperation
with Nure programs. It is sufficient thud the Region has evidenced & good faith willingnee o
coordinat: ity offorts with those of Maussachusetts consistert with Agency policy. Having made
thut dutermination. we will not sceond-guess the Region's judgment as 10 the partiousr mecha-
nise used w effect such cooperation.®), In re Gencral Molors Conporation, & E.A.D. 334, 340-41
(EAB 1992} (Daand dunbed rvvicw hocause the Region had agreed (o considur all data gencrat-
od by the permitioe through the ongoing remediation offoes it has conducted with the approval
of all Sate and local offictai).

* Scv 40 CFR. § 124.193) (“The petition shall incluce 4 * * * demonstration that any isuess
huing rtised were mived during the public comment period (including any public hearing) to
the extunt reyuired by these fegulations * * *.7) Our ruview of the record confiems that there ie
no indication that CWMIT ohjected (6 the challenged technolugy during the comment period.

7 % note that Atuchmenk F requires o study of cmimions of volatile inorganic com-
paunds, whereas CWMS argues that the Open-Path Fourer Transform Infrared Spectrometer
Conanued
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H. Permit Modifications In Response to Petition

The Region has agreed to modify the following conditions in
accordance with CWMIT's objections:

— Conditions 11.D.1.2. and b. (the Region will remove
these provisions altogether);

— Conditions [1.D.2.2. and b. (the Region will remove
these provisions aitogether);

— Condition ILE.6. (the Region will correct a typo-
graphical error);

— Condition IV.B.4. (the Region will add a definition
of the term “storm”).

Accordingly, we are denying review of such objections.
L. CONCLUSION

For all the foregoing reasons, we are remanding the following
permit conditions to the Region: (1) Condition 1.D.10., so that the
Region may supplement its response 10 comments with an explana-
tion of why a 30-day waiting period is reasonable (or modify the
requirement if not supponable); (2) Condition 1.D.14., so that the
Region may supplement its response to comments to provide an
explanation of why it chose to include a 15-day reporting requirement
for instances of “other noncompliance” (or modify the requirement if
not supportable); (3) Conditions 1.D.5.a. and c., so that the Region
may revise its fact sheet (or statement of basis) to clarify that its statu-
tory authority for requiring the inclusion of the challenged permit

system i a0t an accepted method of measuring volatile organic compounds. CWMIT also citea
Method 250 at 40 C.FR. Pant 60, Apperndix A, which 4 2 messuremen method designed to deters
mine the volatile amanic concenimition of waste samples, Because the {ssue has o been pre-
served for review, however, we newd not determing the significance, if any, of this discrepancy.

We also nowe the Region's ussention that CWMI isclf proposed the technology that it is
now challenging. Region's Reyponse to CWMIT's Petition a1 22, T i hard t0 know huw much
wcight 1o give this asserdon for two reasons, First, in suppornt of ity assertion, the Region cites
page one of Atachment F. The text on the clied page indicates that CWMII comracved with
Midwuxt Research Institute (“MRI%) o perform che xudy and that MR] “will use a Midac poruable
Fourler mansform infrured (FTIR) spectrometer to monkior emissions of these cumpounds.” The
impiicadon of the Region’s argumvers iy that ik was CWMIl's contrucior, not the Region, who
chase to use the cualiengud rechnology. Altachment F, however, does not provide any direct
suppont for this implication other than the statement that MRI will use the wchnology, Second.
the Region conionds that CWMIT proposed the wechnology for the purmose of monitoring
*volatile arganic compounds,” cven though the purpose of Aitschment F is 1o monitor emissions
of /morganic compounds. in any evert, because this imue was not preserved for review, we
nevd not determine who proposed the use of the chullenged technology.
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conditions is section 3005(cX3) of RCRA (or modify or delete the con-
ditlon if not supportable); (4) Condition 111.A.2., so that the Region
may revise its fact sheet (or statement of basis) to clarify that its statu-
tory authority for requiring the inclusion of the challenged permit
condition is section 3005(cX3) of RCRA (or modify or delete the con-
dition if not supportable).” With respect to the other issues raised in
CWMIT's petition, the Board concludes that CWMII either failed to pre-
serve them for review or failed to carry its burden of demonstrating
that the Region’s decision is based on a clear error of fact or law or
an exercise of discretion or important policy consideration that war-
rants review. Review of each of those issues is therefore denied.

So ordered.

* Although sexton 124.19(¢) of the procedurnl rykss governing Whis appeal cuntempistes
chut sdditional bricfing will be: subsittex] upon the grant of a petition for review, e direat romand
without addicional whmissions is appropriste where, a8 here, i dous not appesr that further
hricfs on sppual woukd shed light on the imuen 10 be addrcancd on remand. Sow «g., In re
Faomm Compamy, U.SA. (Baton Rouge Reflnery), 6 EAD. 32, 47 0.15 (PAR 1999): Int re Amoco
OH Company, 4 B.AD. 954, 902 n.38 (EAB 1993); In re Sandoz Pharmaceuticals Corporaion, 4
EAD. 75, 8% n.11 (FAB 1992).

Upon compiction of the remand proceedings, CWMI will not be required o appeal (o the
Board w exhaum its administratve remedies. Ror pusposes of Judicial review, thy Region's
actions on remand will cnnmitute final sgency action. See 40 CER. § 124.19¢1X 1))
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