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P.O. Box 26110 
Santa Fe, New Mexico 87502 

Dear Nick: 

Re: Los Alamos National Laboratory 
Compliance Order HR..t\1-98-03 

WRJT51'\'S 'AX 
(71J)61S·.S3!1 

On behalf of our clients, the University of California Board of Reaents Los Alamos National 
Laboratory ("LA NL"), thank you again for agreeing to meet with us regarding Compliance Order 98-
03, and for engaging in the constructive discussion regarding this matter that we hope can lead to a 
fair and final resolution. and settlement. This letter is to follow up on several issues raised by your 
memorandum of law addressing C0-98-03 as well as our discussion of this compliance order at our 
March 29, 1999 meeting. 

The crux of the dispute between LA..NL and the New Mexico En...,ironment Department 
(''NMED") regarding C0-98-03 c:.enters on NMED's characteriution of the demolished asphalt and 
soil removed from TA-54 AreaL (the "asphalt") as a hv..ardous waste. LANL has provided a 
comprehensive response to this allegation in its answer to Compliance Order C0-98-03. This letter 
is not intended to replace that comprehensive response, but rather to provide additional discussion 
of issues subsequently raised by NMED in response to LANL's legal argument. 

We understand that 1\i'"'MED's legal basis for seeking to regulate the asphalt as a hazardous 
waste is that environmental media or debris that contains a listed hazardous waste must be managed 
as a hazardous waste. NMED believes that the asphalt contains the listed waste solvent F002 
because a plume of volatilized solvent.c; (or "pore gas") originating from solid waste rnanSiement 
tmits containing F002 waste contacted the asphalt and trace quantities of these volatiJized solvents 
were adsorbed by the asphalt. According! y, we understand that NMED's argument is that the 
hazardous waste "contained-in" the asphalt is the adsorbed pore gas. LMTL's response to this 
argument is conceptually v~ simple. While the Resource Conservation and Recovery Act 
("RCRA") provides the agency with authority to control emissions from the treatment, storage, and 
disposal of hazardous wastes, RCRA is auitc: clear that uncontained gases are not solid wastes and 
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accordingly cannot be hazardous wastes. The pore gas is not a listed hazardous waste, and therefore 
it cannot be the legal basis for a contained-in determination by NMJID either .before or after it 
adsorbs into the asphalt. In NMED's March 29, 1999 response, the agency raised several additional 
arguments as possible justification for regulation of the demolished asphalt as a 11 contained-in'' 
hazardous waste. Nevertheless, as described in greater detail below, LANL docs not believe that 
these additional arguments justify this h:gal result. 

Tbe Authority Cited By NMED Does Not Support The Conclusion That Air 
Emissions From Treatment, Stora1e, Disposal Units Are Solid Wastes 

NMED distinguishes air emissions that originate from hazardous waste management units 
from those that orig1nate from industrial or other types of processes, and argues that air emissions 
from hazardous waste management units are solid wastes under RCRA. See NMED Memorandum 
of Law, at 3 ("'Whether or not uncontained gas is exempt from regulation under 42 U.S. C. § 6903(2 7) 
appears to depend on whether the gas directly results from an industrial process or directly results 
from treatment, storage, or disposal of hazardous waste"). As support for this distinction, mffiD 
cites EPA's regulation of air emissions from hazardous waste maruJ.iement units under RCRA. This 
argument overlooks three factors that negate the proposed regulatory distinction: 

(1) The actuaJ language of the RCRA solid Wa!.'te definition does not support the proposed 
distinction between the different types of air emissions; 

(2) As far as LA.i"'T. is aware, there are no regulations promulgated t.mder RCRA nor are there 
any applicable regulatory determinations that n1ake such a distinction; and 

(3) EPA has clear, separate authority to regulate air emissions from hazardous waste: 
management units under 42 U.S.C. § 6924(n), and as a result this statutory authority is the 
basis for the RCRA air rules cited by NMED. The distinction proposed by NMED has not 
been cited by the agency in prior r'ulemaking. and indeed is not necessary to support EPA's 
historical regulation ofverit ia5 emissions from hazardous waste management units. 

Review of the solid waste dctinition text illustrates this first point. This definition states: 

The term "solid waste" means any garbage, refuse, sludge from a wastewater 
treatment plant, water supply treatment plant, or air pollution control facility and 
other discarded material, includi:lg solid, liquid, semisolid, or contained gaseous 
material resulting from industrial, commercial, mining, and agricultural operations, 
and from community activities ... 

42 U.S.C. § 6903(27). This statutory laniUajC does not create an uncontained ias "exclusion" ior 
"gaseous material resulting t'rom industrial, commercial~ mining. and agricultural operations" as 
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argued by NMED. Instead, the relevant part of the definition is structured as a list of what is 
included within the definition of solid waste- not as a list of exclusions. Thus, comained gases from industrial. commercial, and mining sources are included v.:ithin the definition of solid \'Vaste. 
The distinction is important in context ofNMED's argument because, if only ce.rtain contained gases arc included within the definition of solid waste, all uncontained gases (as well as contained gases 
not from the listed sources) are impliedly excluded.' Because the pore gas is clearly not "contained" as contemplated by the statut.Jry definition, it is not a solid waste. 

There is also .110 apparent support for NMED's proposed construction of the solid waste 
definition within the regulations and guidance developed by RPA in its implementation of the 
hazardous waste reaulatory program: As1'ar as LANL is aware, EPA itself has never suggested the 
NMED proposed distinction with regard to the scope of the so tid waste definition either as a basis for rulemaking or in a regulatory "interpretation memorandum. lnde~ in a November 20, 1986 memorandum from Bruce Weddle and Jack Lehman~ EPA reached the opposite conclusion. In this 
memorandum, the agency concluded that air emissions from a ground water stripping operation were 
not contained. and accordingly were not a solid waste (a· copy ofthts memorandum is included as 
Attachment l). Similarly~ in a 1995 decision, the EPA Environmental Appeals Board ("EAB") 
concluded that air emissions from a hazardous ~"aSte stabilization facility (at a landfill) are not subject to regulation as a hazardous waste: 

In order to meet the definition of hazardous waste, a subsfanc~u.St 'first meet the 
definition solid waste. . .. Section 1 004(27) of RCR..o\. defines "solid waste" to 
include "contained gaseous material11 from industrial operations. "The Agency has 
il1terpreted this explicit inclusion of contained gaseous materials as constituting an 
implicit exclusion ofuncontainerized gas." In re BP ChemicaLf..Ameri~o·a Inc . .- -Lima · 
Ohio, 3 E.A.D: 667; 669 (Adni'r 1991 ). Thus, a substance iii gaseous form is not 
considered a solid waste under RCRA unless it i3 containerized. Jd at 670. Because au emissions [from the stabilizatfon facil'lty) are riOt. coliiam~ed,.Jhey would not-~ 
meet the definition of;pQlid waste and therefore woul4 qpt constitute hazardous 
waste. 

In re Chemical Waste .4,fanagem~nr oj'Indiana. Inc., 6 E.A.n: I#; ·r 60-ol (AQm.tr 199 5) (a copy of this decision is included with this letter as Attachment 2).2 . , . . · · • 

Even if the solid was~ de tin ition were cons1rued to include only an exclusion for uncontained ga.seous material resulting from the listed sources, wa_S!e ..... managem~nt _ ~ti~~ies are clearly "i~dustrial operations" within the scope of this statutory language. . -· ' '· · 
2 The EAB ultim~~f>· c~ncluded t~aL£PA .has li~itcd authori'ty ~ regulate ,_air ~missions fTC?m a permitt\.-d landfill pur"Suant to agency's authority ~mposc "such terms and cond.itioll3 (in the permit] as the Admini:rtrator (or the State) determines neces~y-tooproLect human health and the environment.'' 42 U.S.C. 
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NMED seeks S"J.pport for its construction of the solid waste definition based on EP !\.' s regulatory authority under RCRA. to control air emissions from hazardous waste management units. 'This regulatory authority does not support NMED's argument, however, because- EP-A's authority to 
regulate air emissions from hazardous waste management units comes from a., entirely separate part of the statute. Under 42 U.S.C. 6924(n), Congress specifically directed the agency to promulgate rcgulation.s for the monitoring and control of air emissions from ha7.ardotL.~ waste management units. ,. •J 

... This is the regulatory authority that supports the air rules cited by NMED - not an over-extrapolation of the solid waste definition •. ~ Moreover;-§ -6924(n} and the rules promulgated 
thereunder do not provide any independent support for the ac;sertion that the pore gas is a solid waste. 

The Regulatory Analysis In The Cited EPA Memos Does not Depend Oo A 
Regulato~ CooclusioD That Air Emissions Are A Solid Waste 

1\TN!ED relies on a series of regulatory interpretation memoranda drafted by EPA as support for its position that the pore gas can be regulated as a solid waste. These memoranda do not, 
however, generally address whether adsorbed gases arc a solid waste, and accordingly do not depend on this conclusion to justifY regulation of the specifically described air emissions. For example NMED cited an August 11, 1992 letter from Jeffery Derrl.t with EPA (attached as Exhibit B to N'MED's Memorandum of Law) in which the agency states: 

You also state that Giant argues that off-gases from the resource recovery kiln:; fed 
to the cement kiln cannot be classified as a hat.a.rduus waste [because unconfined 
gases are not a solid wastcj. We agree with the Region's interpretation that this 
distinction is irrelevant when determining our regulatory authority over the gases 
[specifically asserted in tlus case under the Boilers and Industrial Furnace ("BIF") 
rule]. Off-gases from the resource recovery kilns are regulated under RCRA since 
they originate from treatment of hazardous waste-

.. ' 

As noted above, the agency clearly has authority under RCRA to promillgate rules that would 
regulate air emis..">ions originating from hazardoUs waste management tmits. See 42 U.S.C. § 
6924(n). Based on this separate statutory authority, Giant's argument that resource recovery kiln vent 

§ 692S(c)(3). This permitting authority is, of course, not relevant to the instant dispute, which-instead focuses on the waste classification ofthe asphalt. EAB also imposed two pre-~onditions on the regulation of air emissions in a RCRA permit: ''(1) There must be an adequate nexu.~ between the air emissions ar~d the hazardous waste activities being carried out at the facility; and (2) the challenged conditions must be necessary to protect human health and the environment. 1
' Td. at 161. NMED has not made findings that the asphalt presents any risk to human health and the environment, and LANL has provided subst."Ultial evidence in its response to compliance order98-03 that such risk does exist. Tims, regulation of the asphalt is not justified even in the permit context. 
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gas is not a. solid waste, although true, is irrelevant to the agency's authority to promulgate and enforce the BIF rule. 

With respect to compliance order HRlv£-98-03, however, neither EPA nor NMED has promulgated rules restricting air emissions from landfills or addressing wastes created from the control of such emissions. Importantly, § 6924(n) requires the agency to make a finding of necessity "to protect human health and the environment" before such rules are promulgated. In the absence of such rules. the agency cannot expos/ facto bootstrap its unasserted regulatory authority under § 6924(n) and the inappLicable contained-in rule to create wirhont mlemaking w~te disposal stanqards applicable to the asphalt debris~ , , , · · 

The EPA Regulatory Interpremtion .Memos Cited By NMED Are Factually 
Distinguishable Because They Deal With Manufacturing Vent Gas Emissions 

Each of the EPA memoranda cited by mffiD is also based on a. factual predicate that is readily distinguishable from the situation at issue in compliance order HR.:.Y!-98-03. Specifically, the air emissions at issue in the cited memoranda arc confined within a mmu.facturing process in duct work or vent piping~ and the \\-'USte created trom the air emissions is alv,.-ays associated with air emission control-- either a carbon adsorption system or a chJller to condense ·.:~1atile constituents.3 

The air emissions addressed in these memoranda are not in a "container" such that they are so ljd wastes, but they are certainly confined within a manufacturing or waste treatment process. Thus, the emissions and wastes created from the emissions are concentrated, are of environmental .significance, and are physically amena.bte·to control. ~one of ~]ncmoranda addresses factual circumstances similar to the adsorption of pore gas onto .as}:!halt present in the unconfined envirorunent. In summary, there are two important factual distinctions bet..veen the cited authority and the situation at issue in compliance order HR..\1-98-03: · 

(1) the pore gas is not confined in duct wor.k and is not actively managed in any way-instead it exists in the unconfmed environment; and 

(2) the asphalt, which contains trace amounts of adsorbed pore g83, is not an air emission control device used purposefully to transfer what would be air emissions to a solid waste --

3 Exhibit A to NMED's Memorandum of Law zsddresses vapor emissions from a spent solvent stripper; Exhibit B addres!;eS vent gas from the resource recovery kiln in a cement manufacturing process: Exhibit C addresses carbon canisters used to adsorb phorate fumes from air emission vent I ines on the product packaging line; and neither Exhibit D nor Exhibit Estate whether the carbon canisters at issu<;: wero used for air emissions or wastewater control ··but the carbon clearly was not contaminated based upon exposure co ambient air (like the present sin1ation). 
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it is an environmental media or material that adsorbed by happenstance trace qua."'l.tities of 
hazardous constituents. 

The cited EPA memoranda are based on the control of process air emissions and the management 
of Wd.Stes c..Teated as a by-product to air emission control. 'While the agency's conclusions regarding 
the scope and necessity of regulation under RCRA may make sense in this factual context~ these 
same conclusions do not make sense when extrapolated to passive contact with trace waste 
constituents occwring in the unconftned ambient environment 

Extrapolation OfRules Applicable To Process Waste Gas Emissions To Gases 
Present In The Environment Would Lead To Absurd Results 

T.ANL believes that reasonable environmental management policy docs not support 
regulation of environmental media as a hazardous waste based on the inadvertent adsorption of trace 
quantities of hazardous constituents present in the unconfined environment. LANL Wlderstands that 
NMED~s basic premise is as follows: 

(i) small amounts of hazardous constituents volatilize from a listed hazardous waste and 
create an ambient air mixture that contains small amounts of hazardous constituents; 

(ii) this volatilization is acceptable under applicable law; 
(iii) this contaminated air contacts material or media, which at the time of contact is not 

a solid waste; 
(lv) the material later becomes a solid waste (such as debris) for reasons unrelated to the 

contact ·with the contaminated air; 
(v) trace amounts of hazardous constituents are detectable within the material; 
(vi) when the material becomes a solid waste it is also a listed hazardous waste under the 

contained-in rule. 

As discu.c;sed in our Memorandum of Law, under this same analysis, asphalt adjacent to or near the 
vent on a spent solvent storage tank controlled with a carbon adsorption system that is 95 percent 
efficient (in compliance with 40 CFR 264.1 032) would be a listed hazardous waste (once it becomes 
a solid waste) if detectable concentrations of solvent constituents axe present Similarly, trees cleared 
from an area downwind of a wastewater treatment tank managing listed hazardous waste would also 
presumably need to be managed as a listed hazardous waste if they contain organic constituents 
present in the listed wastes-perhaps even if the organic constituents naturally occurred in the trees 
at some concentration. LANL tmnly believes. that this is not allowed by statute or by rule. Thus, 
}fMED should avoid creation of an over-broad solid waste definition that will inevitably extend 
hazardous waste regulation to sit1.1ations where such regulation is neither reasonable nor justified on 
the grounds of protecting human health and the environment. 
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Please caJl if you have any questions or would like any additional information. 

Sincerely yours, 

~~ 
Carol E. Dinkins 

. -·~--·-'"' .. ,- .. 
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Hova~r 20, 1916 

SOSJ!CT: ~CIA Status tor Treatment ot Contaminated Cround W~ter 
and Vala~i~•• tr=• Ai~ Strippinq 

FROM: lruce Weddle., Director 
Pe~~ and stat• Prograaa Divi•ion 

Jack L-bwan, Director 
w··~· ~1aqament oivi•ion 

TO : Llayd Quare 1 
Ottice ot Wasta Program !ntore ... nt 

Tfti• •.-ora~dum is in ras~anse to ~· quelticna you received troa Aegion III concarninq treat:ent oe conta.i~ated 9r0und wa~•r 
at aCRA ai~. The tirat ~art at the ...a deal• vita the qener&l 
iaau.. nia.S in t.he inquiry; the ••coneS vi 'th IJ)eeil ic tact• at the Unito~ ~ raeility situation. Th• Charaeeerization and Aaaes...nt Divi•ion ar osw, ~~• ottica of Cenaral counsel, and 
Ginny S~ainer, ot yauz:o ottiea, v•r:• c:onaulted 4urift; the 
preparation ot ~i• respon••· 

!J•Y• 1: I• ;round vater cantaaina~ed vitb bazardoue vaate or 
ha~ardoua va•~• conatituentl eon•idered hal~doua va•~e, aftd ar• air •trippinq unita and holdinq b••in aurtaca ~~nt• uae4 durinq t:•ataen~ Qt cgntaminate4 ~ound vater KCRA un~~•7 

Gra1md vcter i• nat a haza.rcicu ~·~•; ili~c:e i ~ · doe• not tit the c:rituia few IMifttl •.t.thu an "&bazi'd01\f4• ozo •ct1acard~· aatarial Vbic:la V0\114 d.•tin• it &a a 1a).~ vaate (a- 40 Cnt 52,1.2). Bowev..-, Vll•n cn-ound wata~ contain• haaul!aua vaata•, 
t=••taent, ~aqe, or 4i•po•al ot it au-' ~ handled exactly aa it 'the ~ a~u it••lt vere hazardoua vaa'te •inc• tha 
con~nanta ~ ~j•~ to ~·~l•tion under Sub~itl• c. Ground water nolo~ containinq the ~·z~dou. vaata vou14.no lan9•r be 
su~jeee to ~~1• c requlation. 

'l'bA air .-tripper II&Y tit the 41fi211t1on of & tank (•ee 40 
Cnt S2CO .. l0). If .o, it is subj.ct 1:0 t.Aa uzarcl~• vaate tank. 
•tandarda, iae1Udift9 the saecn~Sary eontainaant proviaion. 
r•~•ntly proault•t•4 (July 14, 111c, 51 r.a lS422-25411). Unl••• the uni~ ia eli9ible tor the ~0-4Ay accuaulation ex-.ption 
•vailable to 9enerator• Cs•• •o er.a S2t2.l•), ia a ~•teva~er 
~~··~t ~i~ (S2tO.lO), ~~is oth•rwiae axa.pt fro• re;ulaeion~ it require• • pan&it or i:n:.erim •~a~1a. fte haldi"9 b••in 

ATTACHMENT 1 



surtaca i:pound:ent wo~ld b• subjec~ t~ standards tor s~or~q• 
under s~~P•rt K ot Par~ 265 or Par~ 264, a~d tha land treat:•nt 
unit woul4 C. subject ~o Subpart M standards. Note that neit~~r 
of th••• w'li~s is el.iii.bled tor the ninety day ac:c:t;.mul~tion 
ex•mption, ~hich applies only to tank~ or containers. 

Unita •ucb •• tha ones described in the Reqion's inquiry =•y, in aoae ea•••, op•rate vithout • per..it ~ndar provisicr.s o! 40 CFR 5270.72 (c~&nq•~ durinq inee~ia •t•tu•). This would ~. the caae vber• ehe ccnseru~~ioft aad/o~ op•ra~ion of s~eh units is 
n•~•••ary to prevent threats to huaan heal~ &n4 the environ2en~ bacauae ot •n ... r,eney situation C••• 1~70.72(e)(l)), or i~ ~s n•=••aarr to caaply vi~~ Fed1ral, sta~e, or local requla~ion• (40 era ~70.7l(c)(2)}. In qeneral, units add~ t comply with a 
SlOOI(~) order or an approved cl~•ur• plaa vculd ~ con•id•rtd neceaa&ry to co•ply vith Federal requlation. and theretore e=uld 
be e~natructad an4 cpera~ed •• a ehanqe in intaria sta~us~ 
withau~ ~iqqe~inq a ReRA permit ~equiraaent. Hc~eve~, in any 
ca .. , ~~ c~•~ of tba unit should not •x=•~ th• limit 
••eahli•hed i~ S270.72(e). At thia time, ve are ccn•i4ari~q 
propo•inq an ax .. p~ign ~o ~~· tit~y percent a~ recon•~~c~ion 
cos~ liaitation e•ta~li•had ift S270.7l(e) tor action• eaken to cc.ply vita corrective &etion cr~ers at interia s~a~u• 
taciliti••· 

I•au• 3: Are the volatile o~qani= eontaainant• released ta the 
a~epbar• via air •trippinq con.idered hazardou• vaate und•r 
RCIA? Should a risk analysis be made to c:onaid•r the trade-e!! betve.n re.oval at a hazardous conatituent tro• ~oun~ water and 
it• ral•••• to air? 

Volatile organic• releasa4 to the air are not hatardous 
wa•t• becau•• thay ara nat solid vaatea. (Thay do not tit the 
detini~ion .. t.~lished in $1004(27) ot RCRA •• •eontainad 91seo~3 
mat•riala.•) Kev~~•l•••· r•l•a••• ot hazardou• eon5titu•n~• ta 
th• •i~ traa b&aardoua v••~• manaq ... nt or aoli4 va•t• aanaqement 
unit• at taciliti•• with int•ria s~atua ar• aUbjeGt to corr•ctive 
a~ion ~~·authority ot SlOOI(b). 

Ho policy b .. been ••~ ~onc•rnin9 tradeo!ta ot r•l••••• ot 
ha:ardaua canatitu•nta tram one ••diua to ano~er. The atatute 
requ.UO .. tbt. c:.ont.aa.ination ct either ar tloth t.he CJ%"OI.lnc:l ~at.ar 
and tb• air reaultinq troa w~•~• aanaq .. ent. •t ~· facil.iey be ac:tdreaaecl to protac:'t hWian health and the en"Virona•nt. tutu:a 
propoaal• under S300~Cn) vill addr••• air caiaaiona tor TSCFa. 
U•• ot a carbon unit on tap at t~e air •~ippcr would 
aiqnitie.n~ly. re41.lca ar •li:inata the rel•••• to air. 



!!SutS Sptcit!; to tte wci!o;m Tube IA~i1!tx: 

TUrninq to the !aets ot th• speci!i~ case, 3everal •~~u•~ 
~•=• up durin9 our discussion• ~hicn need to be brouqht to tha 
at~an:ion ot the R.qion. 

l. It the crqanics spill which oc~~rred in 1977 w«• tra• • 
leakinq under,round s~oraqe tank con~aininq a raqulated 
a~tance (aa datinad in 59001(2)J, &nd i~ that •pill is 
s~ject to ~orrac~ive &ctian und•~ 59003, RCRA Sl008(h) is 
not applieable. 

2. Spray irriqatian ot land with vaata ••tariala vbieh have 
be~ ~aated thzouqn •ir strippin~ and/or atorad in ~• 
holdin9 baain impoundment conatitutaa lan~ di•poa•l· t.nd 
di•po•al ot th• vaatea descri~d vill be reatrietad und•r 
the land 4i•pcaal r••t:ie~ion• requlation in ~e tuture. 
Hav aocn di•pcaal &t this tacili~y vill be attacted dap•nds 
on vbeth.r ~· apill ia at a~ant aclvent• CFOOl•FOO'J or ot 
a diaearded com=erci&l che:i~al pr~~~. Re•t~iction• vill 
~ izposed tor FOO~-F005 ~his Hov~r; o~er solv•n~ 
diapo••l will coma later. 

J. How will the corrective aetion or~ar ad~••• the ehraaius 
rel••••? Aa the cle«n up proqreaaaa, th• Reqion should 
tollcv developman~ ot land disposal ~aatriction requla~ions 
tor ~ California list, sine• chromi~ ia included an ~h4~ 
li•t. 

'· The supe~tund ~roqram has ha4 ••varal ex;eriencea vith 
aucce••f~lly applyinq ~arbon unit• to the top ot air 
atrippera to eliainate air r•l•a•e• or voe.. It you •r• 
concerned about the•• raleasea, you say v~ to ecntac~ 
Nancy Willia at FTS 475-6707 tar t~~•r i~tarmation. 
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li.:-.1\<lRONME:-ITAL ADMlNIS"rRAnVE DECISIU~S 

IN RE CHEMI<;AL WASTE MA.t~AGEMENT 
OF INDIANA, INC. 

RCRA Appeal No. 95-4 

ORDER RBMANDING IN PART AND 
DENYING REVIEW IN PART 

Decided August 23, 1995 

Syllabus 

Outmlol Waac Wan~nk."ttl rn tndlanll, Inc C"CWMIJ") h1111 ;&ppal«< ~,·,:nain :l.'lflCd.• ol a 
r.na1 pc:mUl decNon by U.S. EPA Rcjfi"n V C'ni'IC'Wnin(l ch, Ntn.wal ol the frocr.JI portion nl' t 
RI!KIUn."e Coi"I!K'I"11li011 and h'CtM..'fY A'-"' ("RCRA "l pcrmt lind a c::llalal3 madifk-..aion oC !he a~a~nc 
JX:rmic ror CWMD'1 Adan111 <A!M.'f Landfill F:a("il~. :a ll'l:lltmcnt. .«en(!~!! and di1po11011 fiiCilily rot 
llat•rrJou..iw-...sw ill fon 'W'Jync, lndlaM. Whr:rlthe w..-.tc stn:am mminM intu the fac.ilicy conaim 
free liquids ancl haal'«klull 11\l!l"oil harlnR w:ut~. CWMIJ mWIIillll lllabilia: tlw wwt hctforo plac· 
ina ir ill IJftd d~l celh. ~ Jltabilizatinn pcoc&!IIS take!~ place in llf".'C\<&1 sahilll!:ltioft nulldlnil' 
th:n •rv c:quirfl'C'd with dullt IIU~ u.:chMOfn!. To IIIMNIIze- the: IA.'Jlltl:, CWMII uliC!I twa 
!rrl'"f10blli.zatlun t.et.:ilnolo~ ~.&lli=d maCI'OI!flf.~p~lation and mimx:nc;~(li'IUI.alion. 

CWMII"s petition rai.."'&.OS th~ rollowinR ~; (j) wileth\.T Condition 1.0.10., which rt:quircs 
CWM!( 10 noofy tlw Region 30 claVI' WI .ufvo.tn<'~: of rn:akln~ any phyllial altcr:atiun or. acltlilion 1u 
tlw f.l<illty, is inc:on:Mt&:nt with ~ C.F.R. pa11 l70, "''hput D, ~~ dla~ 10 IWfti'IIU\ 1.2) 
Wht'lhcf Condltlnn t.O 14., ..-hlc:h 1'\:quin.s CWMII to ncltify the Rcpll1 wllhin 1' da)"' uf' '-"el'!aitl 
lnlllances of !Wn(."Omplla~ lllncUillllaitt'lll Wllh 40 C.P:R.Jl70.~J0), whi('h r~ th:lr a 
JX.'fTI\ictee .thall ruport INWI~~ of ()(her 1101'\."mmf)llanc:cr ac thtt lime ri\QnttQrinll reporu an: :sub
mitted: (3) 111ht.1twr \h~ pc:rmic rondlllons. whw;h dCliCrihc: ~~ n:llpnn.'lihilitic• ui penniLic:a.'ll in 
!heir c;~packlc!J N gc:nc:rattw'l' nl h;tz:ardoutl w~.:. t-,d(lf1t" In a f'lennit for a tnstmc:nL SlOllllfC 
~nd dlspo!lll f11cility; (~} whl.'thcr :.ll IDKI'OI.'11Gp11ularion of C\li1Umin11tnl ~c:brilJ~thoold IX! ~'On
ductcd wllhln the: Sl:lblll:adon hulicjjn191 :and wbc..-tlw.:r th~: pcrmift~ ~~o'1cnlld cak~ ocher me-o~~r~ 
to cnsurt: !hal p.anlculal~..'lt ;&nd vaponc emiftf.."Cl by the macn~encupsuladon procr:s.' :.1'- cnncrollc.-d: 
(5} "llltK.'Ih!.1' the Re(lian ha.11 authorily ru n:quin: IJ'Iat if miCTuenL-.j)SUbired t.k.obris a~ p!k-..od lnro 
the- landfill 1111 .alidif'lcd m.&~~C:S. ca~ 11111! he taken ~ 111 to minimize bn:aka~ ri !he ck:bris 
ma-.-s; (6) whether the AAmq'll carTL"ltivC lK.tklll liUihonty 1)1\lVide.f I bui.1 rot :YqUitln& 
CWMII "' eonduc.1 fii'CJUndwuer mMitonns of& dOk-d landlilt ar ~~ fclalily, even •ttoulh 'tw.re 
hu nc.:vo:r *" a ...._, Q( ~7~rclau.• 'WU(CJ (rom thL' l:ant.lllll; (7) whether lhe ~ncy·s '-"Or· 
n:ctive •c:tlan 11utboricy pmvidcN a haaia for rc:quirinK CWMU 10 impgM: lll,hlcnt a it qullliry mon
ltorinl rnr pa~tlc\alatii..'S ancJ 1.-d "' the faciliey'!l fWriMI.'ter; (9) wheChor and ro what c:xtC.'IIt the 
Rc:aion .!illould dclu to and cnord.lna~e wl1h ~e cnvlron""'-TIIalufrldals in the n:auiadan ol air 
cmllllloN fram the l'llcillty; and (9) whot."ther the upc.'11·path Foulti.T Tr.an.4nnn lnfr .. n:d 5y!Rem, 
the UAe o( which ia ~uin:d in the permit, i.• an acceptable ~hnnlofcy fnr monitorirt~~ 'IObtile 
orpnic c:nmpcunds. 

Heldr C 1) In tho ~"!'mit p~in~ bcknv the ~inn clad RQl provide a ~ l'ltlo
n;alc (or A.'QUWinl J0 daYJ ,.cJv:.~n«.:cU ll()ficc: bo:fon: CWMJ! may make any phyllicaJ aiceraiJOn ot 
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;Jtkliliclll 10 zhc: faility: Cuncliliun l.D.10. i, 1hCfd"on: llling rem.nded Ml that the- ill.'!li<Jn may 
Cilht.'f iCUPf'l~o~t It<~ NJ:<ponsc 101 c.Oft'\1114!1"1(.~ w!m ~u~;h :.1 f".&IIM<ol~. or modify the n:qulrc,:nwnt If 
!1 Lo& I'M'IC Ml~hlc:; (2) I" the p!."''mit prnca(.-din(olll llc.-4uw the Region did not pruvicic: a cohc:r
~,.,, r.llion:&lc for rt.'f~uirinfl CWMU tn rt.'f'OI1 •ocher in.•n~~~ of ~~!IK.,wnpliarK.'1!4 wi.lllin 1' days: 
Conditk>n I.D.l4. illtl'l1.-n.fon: hl"inR renw1Wc.'<l10 IJiat ltlt' Rctlt!On may ~ppk'rrw.."f''l it.\ n.•spnn.~~C 
tO l:llltlnl<.'f\11' 10 J'I'OVidl: ,.JCh ll l'aliONh=, or 10 1'1101Jil',• tl'le 1'41qUin,:mc:nt if nat 5UPfX:.Ublc-; (3) 
Cc,n.JitkW'I" !I.IU .. r.n . .:> .• md ll.ll6. ~·h.teh dc!ICnhr t~ r.:'IIJ'Ionllihilitie ul C'I/MII in ica "'-~Pild• 
ty a~~ a ~cner.atur t•f t,r.~l'llrdOUII wl&*, ~n: drawn :dRIOIK Y\lri'lalbn frnm ruovi!Unn." In P:an .2£'iH 
!h;at ;1n: t.lirt.•.1ly apf'lic::thle to lreltn~:111, -'ICJr.t~. o&nd UL"()O~I fadlldel', al'l(.( rnu." hdonK in :a 
~"'-,"it fur 'I.IC.'h ~ facility: rtovf("W of 1hbl i\.\IIC 1.' d~rt'fo~ tlcnll:d; r 4) CWMJI lu."' f;.~ilcd tu c-~ 
its hunJ.:n ~ <.k.'!llr"WI!itTUtiniC thai the R1..~inn·~ wnc:cmll 11bou1 pank.~latc.• and vapor c:nli.uion.'l 
fmm the mac:n~em:~psulalitJfl pnx:o;.• an: bo."fel.i on 11 c:k::ar ~ITOI' ol (al'tt rt:"ii."'N oi lhi:i L"'IIIIC.: L'l 
rh~:~·fm'(.' di.'Mil..'t.h C'SI CQnUilinn~& J.D. ~-•· and c., ...,hK:h reJ•.•I.acu air ~NdoM frnm thu mucrOf:II
'-~•~•Luion ("ll'fX."~. :ill\: 1\~.11 sutlwri7~ by lhc AgL.-ncy·ll l~lve :action rrcwillion.'l, a.~ thc,:y 
(tpelly 111 ll:l7.!rdoc.l." w:utt.~. flt'altllill !IUch g:a.wou:c C!RI&.'-~"' :u~ nut rnnl:lir:t:r1ltl:d :.md chc:rt.ofurt: 
Ycl n,.- t'UI\'Itlluw .~,!I<J ~.:; ~r. it •P~ chatlhe ~ 'NO.•Id !'lav~ .auth<w'lcy to f'eA• 
ul;~1.: ~u~n air &..'111kwn under the: Ajll."nt;y'll onv\itn.L'l daiL"~e; Cclndil.iuna r . .D. '·"· at\U c. tl":rdun: 
:.&1'1.! l,.:in,. rt.'fll:.tntkd !10 11ut the! Region may rc..'Vt.~ II» fact sheet (ur I'Uit."'ll«!t!t: of l'lCIIIi.") 10 c:lar
ifv thai iL'I statutory •l.llhoriCy for n:quirin!( die ir.elusitln d ~ challt.'tl~ ~nnic "-ondltkmo& is 
~"liun .~cJ(~I u( ltCilA (a to dclt.1t." ur n'ltXlify !IUt.'h r.-ondilinnll If cha: illllppmptb:t•): UO 
Q~ndition ll.fl.6J., Whidl 1'\.'(jUII\M INC if mk'roctu:apsut.c«J dchri."' arv fMIICr.'CI iniO the landfill 
;a."' .o;c,Ji!,lillc.'CI ltlr.lft...:S, ('arc: will ht." 1.:1.kcn ICl :1.11 10 minlml:zs: hn:ab~ al the ctehri. .. m<~.-.,., help:. 
to cnliure tht: ~ucn"!!s ul the mim"JCnc-.. ptubti(ln J1'1X.'-"'III at!<l l.s thc:rerurl! ha:k'<.l on and a'•th~~ 
riJ.C.'CJ hy <W C.JI.M. M 2(~.4'S\aXll & Tiiblc: l f~ing J)efformanlv ~~rd.<l ol mlcroc.'flc:ap
·"'d:.&tionJ: 1'(.'\-k."W of thL" l"~IC L11 therd'on: dl!ni«l~ (9) Conctklon.o; III.A :and III.A.I. whic:-h ~-quirt.• 
loii'UIIndw-.atc,:r mortlew.inl& of ll f.1CifiCd landfill II tfw tac:iJiry IV dL'Il'(.1 future rcJC. .. ffCII, arte :autiil,l. 
riK-d under dl.;: AR<:ncy'~; <:nm:alw 'lctlon IUihority; R.'ViL"W ui chis MJC: i:oc ~R."fun· wnk.-d: (1 0) 
cunui!lun lfi.A.2 •• whk.'h te(l•Jirl"'l mMitorinA of :Air emit~.tli01'1!o1 frtJnt ml! rtc.:rimct:~ ot c1w f.adlicy 
:and fru.m ttlc! stahiliz:.uion hullc.linW~, i.'l no1 :aut:hnri:zc.'CI hy the ~nt-y's mrr~i"~ K,ion pn~
:von. ... a.'! tl!~.-y :q'1f'lly tu har.artluu."' ....-.r:ll~. tx.'--..ux MKil p~ou:l \."1Tii:lll4on." Ill'\; OQt <:unwim:ri7.1.'C.I 
:and thcrcrnru do nor crw\!lllc\ICct !!OIId -'ll"l llawC'<I.:r. lr :appcu~ that the ~cnc.1' w01..1ld h:.tvc 
nuthclrity to rt:~l:&tc: "ud., atir c..'l11i!tllion.'l u~otr lhtt ~-y·s nmnibua da~; Conllltic.Jf\ lll.A.l., 
tht."l'cfcllt!. l!i hcing ~"11Wldc.:~J llrl Uuc the: RA:Rkln nuy n:vl!!e 1111 r:1ct sf\c..'t.'1 (tJf' .'!CIIemt:nllli txu.i,o;} 
10 d;.~nfy th.:u , .. !ll.l4ultJrY »ut~lrity for rr.."'luiri~ 1hc: il'lc:lllllion ol Ilk:- c:tull~f'IMl'Cl pt.Tmil c.'Undi
linn i., ~ctiun ~'i<cX31 u( RCRA (or to dck1e Clr nvxlify the conr.lidon if that eo .ap_pnopri:ltl."lt 
;IN (II) In vi,•w of tlw lt~'Ri·,.,·~ <IM'iOtiiC willi"Mt"'-":U tu courdln;u~ itll .,WOt'll' wifh ttwl !!~1v tl 
lndioln<~ in N!C'I~IIirlfl ait em~'-~" ftnm rh~ facility, :hro: ltwrd wil& n<lt ~JI'Id·IU~ th~r JW~:inn·." 
judl(lllf.'fll :.110 1c1 wh:u ~ nf dlll'ull!II(V to. or NlOfW'llrioo with. lhc.l Sill~ r# Indiana i.o; :lpfli'O· 
priatc; n.'Vicw nf this iMuc: ill thc.'t'-ofont denwd. Rc.:vir.ow ~, :~l!lu c;lqniecJ cl CWMII"a ct-.:llk:fi1'C to 
~:ondlritm I.ll.5.c: •• rc:i;nina '" the.• UM: nl a,_ i~ vOid flll .. -r in die macmencaPKUlarinn pn~•. 
:mcJ CWMII'• 1..-h:.illl'IIRC lu ll'.c ~ of~~ opcn-(JIIdl fuuricr Tr.m.tUm\ rnfran:d SY!'tl..'ln lbr ftlUn· 
iul4'1n" ilir ~mi:uoir)l\.'1 fmm 1hc.- fadlity 1"'-"':llu:te ~'ill'tcr i~t.Jc 11¥11' p~ far rL"Yiew. (In :rddl· 
1ion, the RI.·Rinf1 ha.• liKJC,"':cJ au modlf'y ()r ddcw cr;naln Oflwt cbllla.'fl~ pc.."m1it etnditian!'l to 
:u.:t:urnnxxlall: CWMII"J t-oJKt.TI\S. Act"urdintdY. rcYic:w o/.!lt.lclt i:sllucS i8 ;abJo ck:nir.•tl.J 

&fort~ Bft11iro•f1N11111l.App.•t. }11dg~• Na119 B.. Firt~!lto•~ 
Rould L MeC•Ilu"" •"d Bdwartl E. R.tcb. 

On March 1, 199~. U.S. EPA Region V i~ued a f'inal permit deci
sion approving the application of Chemical Wa.ue Manaaemenl of 
Indiana. Inc. ("CWMII") for the renewal of the federal portion of a 
Resource Con!ervation and Recovery Aa ("RCRA •) permit and a Cla'l.s 
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3 modiflation of the same permit for its Adams Center Landfill Facflity 
in Pon Wayne, rndian.a.! The Environmental Appeals Board received 
three petitions challenging the Region's permit decision, one flied by 
the City of N~ Haven, one filed jointly by Cheryl Hitzemann and 
Deanna Wilkirson, and one filed by CWMII.~ On june 29, 1995, the 
Board denied review of the first two petitions. This opinion address" 
es the petition filed by CWMII. For the reasons set forth below, we 
are remanding four issues to the Region to supplement or revise its 
explanations of the c:hallen,aed permit condirion.s or to modify th~e 
condition5. Wlth respect to the ocher issues raised by CWMD, we are 
denying review. 

I. BACKGROUND 

A. Statutory and Regulatory Frameworlt 

The Adam" Center Fadlity is a hazardous waste treaanent, stor
age, and dispo~al facility, occupying approximately 1 S1 acres of 
industrial 2:oned property in Fort Wayne, Indiana. The facility has 
been in operation as a waste landfill since 1974. The facility cun-ent· 
ly receives and manages an average of 1.4 million pounds of haz" 
ardous wastes per day of operation. Declaration of Becky S. Eatmon, 
Exhibit B, CWMJrs Memorandum Seeking Immediate· De-nial of 
PetltJons for Review. When the incomina waste strearnoc=ontains free 
liquids and hazardous metal bearing wa~tes, CWM must first stabilize 
the waste:: before placing it in land disposal cells. The stabilization 
proces:; takes pblce in building.." located north of the site's active waste 
placement cells, within 100 yards of the north prope1ty line. 
Attachment P, Final Permlr. 

Because the fadlity engage. in "land r.lbposal" of hazardoU3 
\V<Llltc::s, it is subject to stringent statutory and regulatOry' treatment stan
cbrds and require~nrs. "Land di~posal" includes "any placement of [a 
specifk-d] hazardo\.1$ waste in a lanc.lf.iJI, surface impoundment, waste 

' The seace ol Indiana ha• rccmed 11ulhcrizatjon 10 admiN-,.er R5 own atCM provo~.m, pur
~nt to scaion 3006 d ROtA. 42 U.S.C. S 69Z6. lndAana hla n~. how~. recciwd aud'IOti~· 
lion lo administar the ~irftnl!nU oontailled in the H:IZ.3fdous and Solid ~ AmCt~dmeru 
Ia RCRA ("J.ISWA"). Con.:qu.endy, wht.'ll • RCRA ~it '-lswed In Indiana. the's!S~ iMUn the 
part of che pcH'IIIit relatin& ro the non-HSWA ~imncnlll :and EPf\ Mia the pa,; c1 111.: Pftmit 
relatina to !he HSWA requiremen11. · ' 

' The Bolrcl a11o rwceiv«S al1\ic:\ls hrie& filed hy !he fatlowilll ~~ Malle Souder, u.s. 
~.4th DiEict., Pan W'A)'I'e, Indiana; 1\rc~ Lun.y. COuncilman, Pint Dillb'1c:t, Pon 
W!ayne. Indiana, Dennil AndNw Go.don. Allc:n County Zoni"' Admin&swklr; Elizabeth 
Dohyncr, Ptwidene, Fo.t Wlayrw Indiana Bn~nch. NAACP; and Owift acdd, Chainn.n. Political 
~ Committee. N.V.CP. 
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pile, injection well, l:o~.nd treatmen( f:acility, salt dome formatJon, salt bed formation, or underground mine or cave.• Section 3004(k) of RCRA, 12 U.S.C. S 6924(k). [n the Hazardous and Solid Waste Amendments of 1984, ConMress amendt:d RCRA to place severe re.o;triction.~ on land disposal, refl~cting a congres..~ional determination that: 

[Ciertain cla."t'lCS of land dispo:;al facilici~s are not capable of Ols.-.uring long-term containment of certain hazardow; wastes, and to avoid ~ubstantial risk to human health ~nd the environment, reliance on land disposal should be minimi~ed or ellminared, and land disposal, ~rticularfy landfill al)d surface impoundment, should he the least .favored method for managing_ haurdous wastes • • •. 

"l Section 1002(b)(7) of RCRA, 42 U.S.C. S 69Ql(b)(7). The HSWA Amendment5 ban mo.,.t forms of land disposal of hazardous waste, unle!\." it can be demonstrated "to a rea~nabl<: degree of cettafncy, · that there will be no migration of hazardous con&ituencs from the disposal unit or injection zone for as long as the wastes remain hazardou.'l. • Sections 3004(dX1),· (e)(J) and (gX5), 42 U.S.C. H 6924(d)(l), (e)(l) and (g)(5). Land dispo..c;al il~ allowed, howe:ver, if the waste is fir.tt tre-o~.tc:d to meet cert:.ain rreatment .st:anc.lards that the statuEe directs EPA•s Admini3trator to promulgate. Section "3004(m) of RCRA, 42 U .S.C. i 6924( m). The treatment stantbrd'l promufga(~d by the Administrator are meant to "substantially diminish the toxicity of the waste or substantially reduce the Ukdihood of migration of h2zardous constituent~ from the waste so that short-term and long-term threats to human health and the environment are minimized." /d. The unl· verse of w-•~es for which 'he Administrator wu din=cted to promulgare treutment standard., wa.s divided Into three broad classes. For e-.1ch das..'l of wastes, both the b:m on land disposal and the treatment stanc.lards promulgated by the Administrator were ro go into effecr on the same dace accordins to a staggered schedule sec out in the statute. Trt..ooatment 3tandard5 for the third and fin:tl dass of wastes were promulgated on May 8, 1990. 

The treatment standards for all covered 'MUtes arc located at <fO C.P.R. Part 268. Of p:a.rticular inrerest for our purposes are the sundard5 for treating hazardous debris~ Huardous debrfs cim either be: treiilted to meet rhe treatment standard developed for the particular· hazardou:. wutc that conramin.ates the dcbri.~ or it c:an ~ tteaced t:o meet one of the alternative treaunent standards spedf'icaUy developed for treating hazardous debm set out: at 40 C.F.R. S 268.45. The treat· ment technologies in section 268.45, which are set our in Table 1 of 

VOLL'ME 6 



l.C8 ENVIRONMENTAL ADMlSlSTRATIVE D'ECISlO;\!S 

tha& section. are broken down into three main caregori~s: Exuaaion 
technologies, destru(."tion technologies and immobilization technol
ogies. Some of the issues raised in CWMli's petition rel<tte to two 
immobilization technologies used by CWMII to stabilize hanrdous 
wtt!lte: macroencapsulation and microt:-ncapsubtion. Macroencapsula
Uon is described in Table 1 as the: 

Application of surface coating material!~ such as poly
meric organics (e.g., resins and plastic!J) or use of a 
jacket of inert inorgani<: materials to $ub.o;tantially 
reduce surface exposure to potential leaching media. 

40 C.F.R. S 268.45 (Table 1). Microencapsulation ia described in Table 
I as the: ' .'~ ' 

StabiJ ization of the debris with the follo'Ning reagents -
(or waste reagents) such that the leachability of the 
hazardous contaminants i.s reduced: (1) Portland 
cement; or (2) lime/ponolan.s (e.g., fly ash and 
cement kiln dust). Reagents (e.g., iron salts, silicates, 
and days) may be added to enhance the set/cure time 
and/or compressiv~ sttength, or to reduce the leacha
bility of th~ hazardous constituents. 

Jd. (footnote omitted). 

B. Procedural History 

The facility has been authorized to operate as a RCRA-:authorlzed 
waste treatment, .5tor.age, and disposal fadllty since September of 1988. 
In 1993, CWMII requested a Class 1 permit modification to allow it to 
conduct "debris management" employing the immobilization technolo· 
gics of maaoencapsuladon and microencapsulation desc::rib~ above. 
~"tter from Len W. Necaise of CWMII to Hak Cho of EPA (SepL 17, 
1993), Exhibit L, Region's Response to CWMti's Petition. On March 4, 
1994, the Region approved CWMII's request for this Class l permit mod
ification. Letter from Karl E. Bremer of EPA to Leonard Necaise of 
CWMll (Mar. 4, 1994), Exhibit P, Region's Response to CWMll's Petition. 

On October 5. 1989, CWMII :applied to EPA and ,rndiana for a 
Clas.."' 3 modification to its permit, authorizing it to expand its landfill 
capacity ("the Phase IV expansion"). In june of 1992, the Stare iuued 
the non-HSWA portion of the modification. but the permit expired on 
October 30. 1993. before the Agency had acted on the federal HSWA. 
portion of the modification. Consequently, in these proceedings, 
CWMll seeks both a Clasa 3 modification and a renewal of the HSWA 
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portion of rhe permit. See 40 C.f.R. J 270.42{c) (regulation.-; governing 
Clas.11 3 modifications). On March 1, 1995. the Region i.m&ed the final 
pennft d«ision CWMJt appealed. 

CWMII's petition raises the following Iasues:3 (1) whether Condition 1.0.10., which requires CWMII to notify the Reaion 30 days 
in advance of making any physical alteration or addition to the fadlity. is incon.'>istt!nt with 40 C.P.R. part 270, subpa.rt D. governing changes to 
permit~; (.Z) whether Condkfon 1.0.14., whlc:h requirc3 CWMII :o noti· fy the Region within 15 days of any instance of noncompliance that l" 
not specifically required to ~ reported under any other permit condi· tion, i.o; inconsistent with 40 C.F.R. 5 270.30CIX10), which provide.1 that a permittee shall repon insmnces of other noncompliance ac the time 
monitoring reports :ue submitted; (3) whether three permit conditions. which describe the responsibilities of permittees in their capacities as generators of hazatdouli waQe, belong in a pennJt for a treattnent. stor· age and disposal facility; (4) whedter all macroencapsuJation of con~
minated debris should be: conducted within the sabfliz:.l.tion buildings which are permJ.aed by the State of Indiana and whether the permittee 
~hould take other measure:os to <!nS\Jn> that patticulatc.s and vapors c:mlt· ted by the macroenc:arsufatlon proce.u are controlled; CS) whether the Re,Oon has authority to require that, if microencaprulated debris a~ 
placed into the landfill as solidified mas.o;es. care will be taken so a~ to minimi7..e breakage of the debris masses; (6) whether the Agency's corn.!(."tive action authority provides a basis for requiring CWMII to contin· uc: oper.1tlng ten groundwater mon.iroring well~ that are downgr.adient 
of the dosed Sanitary. LandfiU at the facUity, even thoush thc:rt: has never been i1 release of hazardo\1.5 waste from this landfill; (7) whether 
the Aaency's corrective action authority provide~ a basls for requiring 
CWMII to impose ambient air quality monitoring for particulates and 
l~d at the faciliry's perimeter; (8} whether and to wh::H eextenc the 
Region should defer to and coordinate with Statee environmencaf officials in the regulation of air emluions from the facility: and (9) ~hether 
the opm-path Pourif:r Transform Infrared System, the use! of which is 
required in the penni1, is an acceptable technology for monitoring volatile organic compounds. 

On May 22, 1995. at the request of the Board, the Region filed a 
re.'ipon.~ to CWMU's petltion.-t 

• "MkP ,_irian »hM• ,.,.;....."' c:t'nain i.vucs !hat die ~ hu ~ rG n:JOI\1~ by madilyina 11~ ~"n''lil In :accnmrnodat~ ~ll'll ".,ma,-,_, ~ iadues ~re ido:ntllk:d lnft- 1ft sa.'tiun II..H, of 11\M '"*'Mm hut will nat oth.'1Wik' be di!lc."US!ied • 

.. On Nay Ill, 1m rile Dnurd aL<tO I'C'a:iV'Cd :an amic:u .. Mrit:f flied by Outryf L. t'f~:m:ann, R.'!fJ1CX\dinA GO CWMU'11 petldclfl. 
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D.. DISCUSSION 

Under the rules governing this proct!~ding, the legional Adminis
trator's permlt decision ordinarily will .not be reviewed unless it i~ 
based on a clearly erroneous finding of fact or conclu~ion of law, or 
involves an imponanr matter of policy or exercise of discretion that 
warrant& review. Stte 40 C.P.R. 1124.19; 4S Fed. Rtog. 33,412 (May 19, 
1980). The preamble to section 124.19 states that "thi.t power of 
review should onJy be .~tparingly exerci.sed,'" and that "most permit 
conditions should be finally determined at the Regional level • • •." /d. 
The burden of demonstrating that review is warranted Is on the peti
tioner. S.. In re Ross lrKiMr4tion Servt'ces, Inc., S E.A.O. 813, 816 
(EAB 199S): In re Melalworlling Lubricants Company, 5 E..A.D. 181, 
183 (EAB 1994). 

for the rea..'lOtU set forth below, ~ conclude that four of the per
mit conditions challenged by CWMII should be remanded to allow the 
Region to reopen the pennit pfO(;e=dlnas to clarify iu rationale for 
each of the conditions or alternatively to modify or delete the condi
tion if an :ac:c:eptable rationale doe3 not exi~t. With l'Cipect to the other 
issues raL~ by CWMU'.' petition, the Board concludes that CWMII 
etmer failed to preserve them for review or failed to carry its burden 
of demon.stratins that the Region's permit decision was hased on a 
clear error or an exercise! of d~ion or imponant policy conside!"'.a
tion that W'llmant.~ review. Review of e::ach of those isslles is therefore 
denied. 

A. 1lwl 30-Dily Waiti11Jl Period for AllwatJ'ons or Addlltons 

Permit Condition 1.0.10. requires CWMII to notify the Resion 30 
days in ac.lvance of making any physical alteration or additlon to the 
facility. • cw·~m argues that this condition is inconsistent with 40. C.P.R. 
part 270, subpart 0, governing changes to permito~~. Jn particular, sec
tion 270.-i2(aX1Xi) of subpart D allo~ the facility to impl~ment cer
~n changes, such u replacement or upgrading of functionally equiv· 
alent components, without prior noti~ to the Agency and then to 
notify the Agency seven cbys aftw making those alterations. This con
trasts with the pennlt condition, which rcqu lres a 30-day;waiting peri
od before a physical alteration or addition occurs. In addition, section 

' CondiiiOrl 1.0.1~. proviWI u foUuwst 
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270.30())(1) (in suhpart C of part 270, listing the so-called "boilerplate" 
f')C:rmit conditions) provides as follot~ot~;: "P/ann«< cbangn. The · 
Permittee ~hall give notice to the Director a5 soon aa po.~ible of any 
planned physic.1l alterJ.tion~ or addition~ to the permitted facility. K 

In its commenrs on the petition, CWMU propo~d to change the 
languagl! in rhe r.hallensed permit c::ondition so that it would require 
the: facility to give notice. "to the Regional Administrator· as .toon 4f 

possible (as per 40 C.F.R. J 270.30(1)(1)) of any planned physical alter
ation' or additions to the permined facility before construction of 
such ahe~don or addition is commenced ~~X~pl as per 40 C.F. R. 
J Z70.42(a).,. Re~ponse to Comment.~ at 22 (Comment 45) (emphasis 
indicating CWMIJ'!I proposed changes to the pennit condition). The 
thru.st of this comment is thac to the extent that prior notlc."l: is 
requi~, it :chould only be required ·a. .. soon u possible" al"6d only to 
the extent that section 270.42(a) doe.c; not pennit changes wlthout 
prior notice. · · · ' 

In ito; ~~pon.c;e co comme:nts, the Region defended the 30-day 
notke n:quiremt:nt in the following response: 

I' is stated at 40 C.P.R. 5 270.30(1) that the Permittee 
.o;halt report all in5tances of noncompliance not rvporl
~ (emphasis :added) under paragraphs (1), (4), (S) . 
and (6) of this section (or 40 C.P.R. S 270.3(0(1)KU, "(4), ·· 
( 5), and (6)) at the lime th:H mo1"6iloring report.~ are 
~ubmiued. Therefore the regulations contemplate that 
the reporting required under 40 C.F.R. S 270.30(1)(1) 
~hall be made prior co the time th.at monJtcring ~portS 
are submitted, if the monitoring report is not submit· · 
t~ as soon a~ the Permittee plans physical alterations-
c.,r addition to the permitted facility. 

RteSpon.~ to Comments at 23 (response to COmment 45). In its 

response to the petition, the Region invokes section 270.42(aX2), 
which requires a permittee to receive written approval from the 
Agency prior to makins certain Class 1 permit modiflcationll set forth 
in Appendix I. On the basis of section 270.42(aX2), the Region con
tends that the language in the permit is not incon5istent wia:h the rea
ulation.". (We note that the Region's response to <."'mments made: no 
mt!ntion of sec1ion 270.42(aX2).) 

We conclude that the: Region has not adequately explained its 
ba.•is ror requirina CWMII to give the Region 30 days advance notice 
befote c:ommencir.g an alteration or addition to the facility. In partie-
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ular, we are not persuaded by the Region's belated reliance on sec
tion 270.42(a)(2). That explanation is advanced for the first time on 
appeal, and, as such, we are reluctant to accept it based on the pre
sent state of the administrative record. 6 The Region's response to com
ments does not address the 3<Hby notice requirement in the chal
Jenged permit condition. Rather, it focuses instead on why CWMil 
cannot wait until the monitorins report is filed before giving notice. 
Nor d~s the Region explain why tht! boilerplate condition at &ection 
270.30(1Xl), requiring notice of planned alteration "as soon as possi· 
ble," is inadequate for this permittee. As such, the wl'l:!'lponse to com
men~ .. i~ not truly responsive to CWMU's comments. 

[n addition, section 270.42(:.~)(2) does noc apply to ail alterations 
or addition.! to the faciJily covered by the permit condition, and 
CWMJI's proposed changes ro the permiC; by reference to section 
270.42(a), would incorporate an exception for changes governed by 
section 270.42(aX2). 

In sum, tht! Region has not articulated any coherent r~son for 
requiring an absolute 30-day waiting period. There m:ay very well be 
a good rl!aSOn for the requirement, bur it i.s not discernible in either 
the Region·~ response to comments or the Region's response to rhc 
petition. We are therefore remanding Condition 1.0.10. to the Region 
so that it may reopen the permit proceedings to either supplement its 
response to comments with an expl<~nation of why a 30-day waiting 
period is reasonable or modify the permit condition if it i.s noc sup· 
portable. 

B. ']1)e 15·Day Reporting Period for Noncompliance 

Permit Condition 1.0.14. requires CWMIJ to notify the Region of 
any instance of noncompliance that is not specifically required to be 
reported under any other permit condition."' Two other provisions in 

• Sft 1,. ,.. IRISIII' T-.'C:brtfliOfN:S lntlustrln, &sll.iiJrrfiOOI, OI.Uo, 4 !.AJ>. lo6, 1 H (EAB 19921 
CRcjcctifli lrwocadon o( 1\llency's omnib\is ~1.11honcy b«aUK; "It ;~ppcan lha1 invoklnJ f 
-'OOXcX-'l as lepl authority for a<kllng 1M Po~t .wrhorlty m .ttle p.mnil ~~ noclling m<l1'f' man :1 
/10M hoc ~ by lk RcJiion in n:spon.: to the Pnrt Authority's 3Pf'C'Ill. "l: /1t nt Amoco Oil 
CofRPII"Y. <4 !..A.D.~. 964 (P.AB I~) (Witero R1.:alan's rarln.We b cL..oonying neque!lted cnn-
4ltklll~l romr:dia in ~it ......,. provided for ctw lii'St tln~ on appeal, iiiiNe Wila l't'ma~ (Ot 
lhc: ~ 10 "pnwick a dc:uih:d ~xpl:malion !illpported ky lJ1tlR paniOM of. lite adminlstr.ati\le 
~ not (\lrT\.-nlty ~QI'C' UA indk•.atiMH why I."'O''dilianal 11.-mcdi~ an= not :~ppropriaiC', or 
reopen rho: JlCrrM rr~Jnp to •upriernc:nt 11\c: admlniJllr-.llvv r.:cord with ~h infom'la· 
tlon:). 

' Pennil Cor.dirion I.D.I4. provklcs as fnlfOW!I: 
Continued 
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the permit require CWMJI ro repott instances of adual or anticipated 
noncompliance: one requires CWMII to give advance notice of 
plann~ ch:an3es that may result in noncompliance and the other 
requires CWMri to report within 24 hour.; any instances or noncom
pliance that may endanger human he2lrh or the environment. CWMII 
argues that by requiring it to repon othec instances of noncompliance 
within 15 days, Condition r.D.14 d~ not: reflect the wording in 40 
C.F.R. § 270.30(1X10). Section 270.30(1)(10), -one of the boil~late 
permit provisioruJ, provid~ in pertinent pan as follows: .. Ot~r non
compliance. The permittee shAll report all instances· ·of noncompliance 
not reported undt:r paragraphs (1)(4), "),'-and (6) of tht~ section, at 
the rime the monitorina reportS are submitted."" Based on section 
270.30(1)(10), CWMII requested in its comment.'f orr the 'draft .permit 
that the language -of lhe permit condirJon be changed to require that 
other instance~ of noncompliance be reponed "at the time monltorins 
reportt~ are submitted as per "0 C.F.R. I 270.30(IX10)." 

In it.'l response to comments, however, the-Regiorr-justifled the 15-. 
day rt:porting requirement in the same p;rragr.aph t.h2t was me.mt to 
justify the 30-clay notice: comment diKussed above: 

It i.'\ stated at 40 C.F.R. 5 270.30(1) that the Permittee 
shall report all instances of noncompliance not report
ed (emphal1is added) under paragraphs, (1), (4)r (5) 
and {6) of this section (or 40 C.F.R. S 270.3(0(1)](1), (4), 
(5). and (6)) at the time that monitoring rcport.'l are 

OtM- {'lni'IComp&rta. The PcrmillC'C: shall "-"PP" all othc:r 
il\lltilrw:.;oar ~«WWIppiance net ochc."fWiic: M!Vil'll'd to he 
rcponc:d ~ wilhin 15 odayt cl ~-hen the Pcrmiat!~ 
hec:'cli'IWI! :aw:~r~~ at the nnncomplia:'IC.-e-. 

·li<:~1ion %7(),3()(1)(-4) pruv~ u fullowll: 

Mt)tfl/orlrtR ~· MoniloriniJ ~b sl'lo.IU b.t n.,Xl~ at che 
i:'IICI'Vala spcdrK.-d ~hmt in thl~ p.'l'fniC, 

X"\1ic"' 210.3()(!)(5) prOYidcs u klllowll: 

Co.p&mc. xbt!dulf!S. At!po.u of comp&n<e or nanc:CJmpli
anao with, or any ~ n:pnn. ... on, ir\lertrn ~nd final 
n;q\lin:lncncs conhlincd in :any complla..ce schc.-d11~ or this 
fl''Trnit 511111 hct ~ted no lak:f' thiln 14 dia)IS r~ . 
each 5Chedulc dale'. · · 

St.oe!inn 270.3(1(1.)(6 l PI'U"i<IH II\ PI" a.c follnws: 

7'11_,1)'-./0Mr ,_, ~Yf~Vnt"f, (i) The: ~ llhaJl NPO" My 
nt)fK'Uftlpliant.'V wbi<:h IN)' ftldan(lllt' hc:llth nr tfic enYiron
mc.-nt onlly within Z4 hcunt from the liml: the: pt.'m'litlee 
hccnmcl!l awan: of 1~ drcumt~anc."CCI • • •. 
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submitted. Therefore the regulations contemplate! that 
the reporting required under 40 C.F.R. S 270.30(1)(1) 
shall be made prior to the tirne tho&t monitoring repons 
are submitted, if the monitoring report is nor submit
red as soon as the Permittee plans physical alterations 
or 2ddition co the permitted facility. 

Response to Comments at 23 (respon~ to Comment 45). 

In it.~ re.'ipon~ to the petition, the Reginn argues that the State of 
Indiana has been aut.hori%ed to administer the ba."ic:- RCRA program, 
~nd that the monitoring report.5 referenced in 40 C.F.R. S 270.30(1)(10) 
must be sent to the State of lndiarua.,The Region. explains.. that it ha5 
included a •date certain" in the permit for reporting •other noncom
pliance" that is not tied to the time when CW'MIJ must submit moni
toring reporu to the Srate. 

As with the previous issue, we conclude th~t the Region did not 
adequately explain its rea~n:s for including rhe 1'5-day requirement: in 
the proceedings below. The response to cornmenrs quoted abov~ 
offers no insight into the Region's thinking. In fact, it is Yirru:ally 
incomprehensible. The explanation in the Region's respo~ to the 
petition, though more coherent, appears to have been advanced for 
the first time on appeal. As such, we decline to accept it.' In addition, 
it is not dear from the Region's explan:~tion whether a 1 5-d:ay notifi
~tion requirement is significantly shorter than th!:.! typical period for 
submitting a monitoring report, or whether the submi.uions of moni
toring repott.s would occur mon= frequently or more resul:arly if they 
were required in the federal portion of r.he permit, rather than in the 
State ponion of the permit. The Region may have a perfeetly good jus
tification for the 15-day requirement, but since its response co com· 
ments does not t:Xplain what thar justific:;.tion is, we are remanding 
Condition r.o. 14 to the Region so that it may reopen the permit pro
ceedings to Jupplement its response to comments to provide a 
detailed ~planation of why it cho~ to include a 15-day reportina 
requirement for instances of "other noncompliance," or to modify the 
pennit condition if an adequate ba81s for it does not exist. 

C. Reslrlcl4d Wast~ Gent/ra~d at tbe Factllly 

C'WMII challenges three permit conditions requiring CWMH to 
test certain w:at~ (Condition II.B.2., Condition II.B.3., and Condition 

• s.. S~q~rQ n.6. 
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II.H.6.). 1" CWMU h~:o; requesred that the permit condition5 be modified · 
10 make it clear that they apply only to wastes generated at the facil
ity. The Region ha6 agreed to modify the three conditions to accom:. 
modate CWMII'$ requ~sr by adding languag~ th:at makes it dear that 
they apply only to w:aS(~ generated by the facility. 

CWMII also object~ to the condirions beallse they merely recite 
CWMII'.o; respon~tibilltie!i as a generator of huardo~ wa~e and there
fort! do not belong in ;& permit for a treatment, storage, and disposal 
f;~~:ility. We d~•gree. The regulations go~rning the ~3uance of R.CRA 
permit~ ~pedfically authorize the Region to incorpor:ate requirem~nts 
from Pan 268 that ~re appllc3ble to treatment, storaae~· and disposal 
facilitie."l. 11 The chafl~nRed conditions incorporate, almosr verbatim, .. ~-

1• l'cm,lt Cunditlon IJ.B.l. prc•vi<kos u fotlow:w 

For R.':CrK.1'--d wa.~ wirb ln:Stmcnt llf:nv.lard." ~xpn.~ a." 
L"unc:encMion.'l In ttl.: .... ..- l!liinct, a11 :sp«tf~ in -40 C.F.R. 
!jj 2t'lf4.-il, tl'l\: Pcrmittl."-' shall 1e:11 dw trvac!'IWN ft!llidLK.'II, 0t 
an cxCr.&c:t o( NUc:h f\~ldlMi <kvllk>P'o'd U.'li~ lfM: U.'lll i11Clhudlf 
~"'(Tihc,'(j in t\Pf",-ndiX II of <40 C. I' .A 1"'.&11 261 (To'U~ 
Cl'l;-.,·t~~Ncic: Ll.'I&CNnl Prac:cxh..iftl, ()f' TCLPl IU a-.nr mac lhc: 
rn:aunr::nt ~dUI..'>t ut' ~.llllac:f met:t lhc! appliahle tl'elltment 
!>t:and:lrdll o/40 C.F.R. Part l611. Suhpatt D. Su...-h tot~l"ff ~Mit 
he pctf'omw:d ll' fi.'QIIItt'tl hy iO C.F.It. Jll 26<4.13. 

l'crmit Candide'" 11.6.j. p~ ;a5 (ullOW!I: 

For "-~lrfclt.-d \\'ll..'lt4.'1 undl.-r 40 C.f.R. lSI 26R.3l or S«tinn 
3004CdJ uf KCRA, whim :are IIOl ~Uiliect !(I any II'OIImc:nf 
.andartl• unckT -to C.F.R. Part l6A. ~hpaft D. the PenniUee 
1111:&ll u:!lf thl! tftl:.ltmrnt n=sic!IJC.'I :act'nf'dinc to the Jl."'k.'fat<ll 
n:quirt:mc.onlll !lj'1t'C1fk.'Cl unck.'f' 40 C.P.R. [IJ 2611.~ ICI llli/f\IJV 
thiK the ua&n~enr· rc,iduc:s ~;ompfy Wilh th~ .applhhle PftJo 
hihitiunll uf >40 C.P.R. Pan 261:1. SUI'I'Mn C. Stich leslinR ~ 
he! pcrfutriK:d w; ~\.liM by 10 ~.F.A. (5I 264.13; 

I'I."T"mil Cnru.Jirlcm li.IS.6. pmvidt5 2!i fnllnws: 

For M~trict~ ~1111ea will! treatmenc :~eandarcb ex~ u 
!.U1Cmf1'21inn.'lln ttw wa.u, ~ ~ed in 40 C.P.R. 151 2IS6:i3, 
lhr,: ""'""ill'-~ mil lc:llt !he ln::II!MA( ~idlla (not 1U1 eXIract 
of IIUC:R rniduc:sJ 10 L'IAU l'e that the: ti'Nlii'K."nt I'C:Jiiduc:s ""'-'« 
the •('ll'lit".l .. treatment Slllndai"CIK ol 40. C.F.R. Pall 268. 
~It 0. Such lt.':Siin~ shAll t-.! pc.orfotm~.od aw reoqwed by 40 
C.F . .R. Ill 261.13. 

11 ~ ~ C.FM. S 270~2Ch)(l) ("Eid\ RCIA permltllh:lll incl~ ~'*"~ ~,·ondltiom ~ 
'lllry to IIChicve mm~tiC~ 'llilh the "c.."t and re,qul;~oon.~. in~:lud.i"A cadi m r~· apt)liable 
11!C!Uirum.!nw ~'ined in !'llin• 264 and l66 thloush 2611 of thl4 d\apwr. In &ae~ thia pro
lfillicll'l, 1hc: Adminklratnr ~t~ay ~te :appllcatU NqUil'\.-mmt.• ol pana ::164 and 266 throul&h 2611 n/rha ~o'hiF'U.-r illn:aly inr:o !hit pennot or cescab!W\ other p.."nrtlt condlllcN that :art" hui:U 
()II tlk..'1C rvru.. ., 
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certain requirements in p~n 268 (specific:a.lly 40 C.F.R. §I 268.7(bXl) - · 
268. 7(bX3)), and these requirements are expressly applicable to treat
ment, storage, and disposal facilities. We conclude; therefore, lhat it 
w~s entirely propt!r for the Region to include the chall~nacd condi
tions in the permit. Accordingly, we conclude that CWMll has not car
ried its burden of demonstnting that the challen~ ~nnit conditions 
arc based on a dear error or an exercise of diKretion or policy con
sideration that warr2nts review. Review of thi.' issue- is the~fore 
denied. 

D. Tbfl Macr'OtmCapsulatton Process 

CWMII que:~tion5 the need for Permit Conditions t.D.5.a., I.D.5.c., 
and 1.D.5.e., which provide as follows: 

a. All m:a.croencapsulallon of cont2mirulted debris sh:all 
be conducted .within the stabilization buiJdlnp which. . 
are permitted by the State of Indi2na. 

• • • • • • 
·Jei . , • 

c. Ourina m~croencapsulation operations all dust emis· 
sion control devices associated with the stabilll:atloo 
buildings a.re to bt! functioning so as to pte\l'ent the 
release of airborne particles outsie!ie ofthe. stab illation 
buildings. 

• • . . . , 
e. If the selected inert void filler h2s r:he potemtir of 
aenerating du.st, the filler shall he plactd into the cap
sules in a manner which is effective in controlling fugi· 
tive dust. 

Final Permit. Exhibit G, Region's Response to Petitions. Macroencap
sulation is one of the alternative treatment standards for hazardous 
debris listed at Table 1 of 40 C.F.R. S 268:45.11 CWMII has described 
its macroencapsulation process a.s·-Tollo-wSt~.,~,..,~ -~ . , _ , . 

< . 

The process of macroenapsulation involves me place
ment o( large debris items into a toU-off· box that is 
llned with fa hi.lh dc~ity polyethylene) Cap.!ule. The 
separation and placement of large debris items, e.l_., .. 

,. .s« fUI1I7I 1«1i0n I.A. of lhi5 opinion.,. 
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chunks of concrete, pipes, pieces of steel be:imslrebar. 
etc., into the capsule lined roU.-off box is not an inher
ently dU&Cy operation. A Knuckle Boom Loader or ~im
ilar device would be. used to lift the large debrb out of 
the delivery vehicle and place it into me capsule lined 
roll-off box. This operation will occur within the con
fines of either the Nonh or South Stabilization 
Building. When the lined roll-off bollt 1.$ filled to apac· 
ity, void spaces within the box would hav~ to be Filled 
with an Inert material co provide structural subility tO-· 
the debris-filled cap.'iule in the landfill.. -""- .. _ . 

Depending on the_ type of inert material:· U5ed to rtU ·' 
the v<.Jid ~paces. betw«n the- large items "of debris. 
~me duac could ~ pocentially aenerated., If ·• 'flow-
able fill' (low grade cement product) 18· used,· no dUSI: · 
will be generated becau&e of the liquid- nature of the 
product. If vermiculite or other dry inert· material were 
u!9ed to flU the void spaces, some· dust would be gen-
erate<!. The amount of duSf would be dependent upon 
the nature of the fill material .. However, any dust tb:at 
might he generated during the void filling· process 
would nor be a hazardous waste and would not leave 
the confines of the building. The dust ~uppression 
measures to be employed _for this operation is the 
proper selection of inert void filler, i.e. 'flowable fall', 
asphalt c:hlp.s, or other n:on-dus~, flowable, inert 
material. This material will be lo1dcd into the lined 
roll-off box through a shroud or similar device to con-

. trol plac~ent of the void filler. Aftet the void fillt:r 
material is added to the lined roll-off box, the top of 
the apsule will bte fuse-welded into place. Placement 
of the se-Aled c-Apsule into the landfill is not a du~ty 
operation. 

Letter from len Necaise of CWMII to Hak Cho of EPA (Dec. 9. 1993), 
Exhibit M, Region's Respon:;e to CWMif'.s Petition. 

In its petition, CW!\-111 arau~s that, its macroencap~ul.,.cion process. 
does not generate. emissions of particulat$ and vapors hecause no 
treatment occurs when debris is placed in the high density po!yethyi- -
c:ne ("HOPE") capsule and because CWMII will ua~ "flowable r.n 
matc:rull• such as Jowgrade concrete to fill the void spaces in the .... 
HOPE. CWMU also argues that the placement and handling, or debris -
is not sub;ecr to RCRA regul:ation. Petition at 7--8. 
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ln it! Reotpon.se to Commenrs. the Region defended its deci.~ion to 
require CWMII to conduct its macroencapsulatlon process in the sta· 
bilintian buildings, as follows: 

[T]hc: macro- and microencapsulation operations carry 
the potential of generating emiMioM which may be 
partiC\llate (from the debris, treatment reagents, filter.~, 
etc.) or as chemical vapors or fumes (chemical reac
tions during treatmenr, volatU!zing of organic coatings, 
etc.) Por these re.ason8, the U.S. EPA maintains that the 
encapsulation (of! conuminated dehris within th(! 
existing and fu~ air emission controls, whkh are 
features of rhe Stabili7~tlon Buildings, offerfsl the best 
availahle procect:On for human h~J.lfh :~nd the env(.: 
ronment. 

Response to Cornrnems at 27 (re3pon.,e to Commcnc 19). The Rc:gfon 
also notes in its response to CWMD's petition that when CWMII 
requested authorization to conduct macroencapsulation. operations in 
a Class 1 permit modification request in 1993, it represented that: 
"This operation [macroencapsuladon] witt occur within the confine~ of 
either the North or South stabilization building." Letter from Len 
Necaise of CWMII to Hak Cho of EPA _(Dec. 9, 1993), Exhibit M, 
Region's Respon~e to CWMII's Petition. The Region approved the pr.:r
mit modification request on the condition that: 

All macroencapsulation of contaminated debri.!l shall 
be conducted within the stabiliution buildings which 
are permitted by the State of Indiana. 

Letter from Karl E. Bremer of EPA to Leonard Necaise of CWMll (Mar. 4, 
1984), Exhibit P, Region's Response to CWMII's Petition. n.e Region 
contends thar CWMll cai11'1<X now argue that it disagrees with the 
Region's generalization thar the macroencapsulation process has the 
potential of generating emissions in the fonn of particulate and chemi
cal vapotS and therefore must be conducta!!d in the ~tabiliution building. 

In its response to the petition, the Region elaborates on lts state· 
ment in rhe response to ·comments that "macroencapsubtion opera· 
tion~ carry the potential of generarina • • • chemical vapors or fumes 
• • •.w Response to Comments 2-t 27 (re.~pon..~e to Comment 49). The 
Region notes that a principal $OUdificatlonlstabili%ation technique 
employed by CWMII is the combining of hazardous wastes wilh water 
and Ponland cement or Olher pozzoLantc (lime or 5lllca powdered 
m:aeerb.l that reacts with moisture to form a ~uong slow-h~rdening 
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cement) to harden and stabilize the wastes. The.e «-ments h;arden via 
the proce~ of hydration, which has the concomitant effect of chemi
(.~Uy generating heat. The Region stat=s that experience with such 
techniques in the CERCL.A.'~ context shows th:n the he2t of hydntion 
n:adily rele-.-ses organic t:miS..'Iions to the air. The Region cites, for 
t:!xample, the po.~tbility that concn .. "te or brtck fr2gments heavily 
stained or satur.lted with petroleum product! and/or chlorinated sol· 
v~nts miaht be exposed to the hydr.l.rion reaction of macroencapsula
fion, rhereby liberating organic vapors. The Region also notes that 
CWMII i~ authorized to use polymeric organics (e.g., resins and plas
tics) as :~urface coating materials on the contaminated debris. The 
Region a!l.~ that some polymeric organics release substantial 
amounts of vapor to the air, ~ the liquefyina ascnt., c=vaporote and the 
resins or plastics harden. Region's Response to CWMII's Petition at 11. 

A:; .a prelintinary matter, we consider whether CWMII's challenge 
wich re;pect to Condirion i.D.5.c:., relating to me use of an Inert void 
fill!!!r, wa..t.l pre~rved for review. In its comments on the draft pennit, 
CWMII requ~ted that the language of Condition I.D.5.e. be modifi~d. 
hut it did not request the deletion of the condition .. Re.s_ponse to 
Comments at 26 (Comment 49). The implication of CWMII's comment 
w--..L.-. th:itt if the requested mod!fkation were m:oadc:, CWMII would have 
no ohje!t:tion to th~ inclusion of the condition in the permit. In the 
final permit, the: pc:nnit condition contaiN the modification that 
CWMII requec;ted. ThU3, any obje<:tion., to Condition J.0.5.e. ralM:d in 
t~e petition are n~w and were not raised during the <."'mment period. 
To preserve an is.."ue for appeal, hcwever, the isllt'Ue mu:~t h:lve been 
. raiM:d. during the comment period or petitioner must demonstrate thar 
it could not have r.tised the iS!ue at that time becawse the issue was 
not re::.~!«'Jnahiy ascertainable. See 40 C.r.R. S 124.19(a) (~The petition 
sh.all include: a • • • demonstration that any issues being raised were 
r-4ist:d during the puhlic comment period (including any publie he;lr
ing) to the extent required by these regulations • • •. "). We ~nclude, 
thc::refore, that the issue as raised in the ~titjon was not preserved for 
r~view. Set'40 C.F.R. U 124.13 & 124.19(a) (an i!\.~ue that is reasonably 
aM:e::nainahlc: <.luring the comment period must~ raised at that time 
by someone if it Is to be preserv•!d for review). In re Masonf.te 
Corporatto", 5 E.A.O. 551, 559 n.9 (EAB 1994). 

~'ith re:>p.!f.'t to the other two issues relating to mac:roencap9UI.a
tion, we condud~ tho.t CWMU ha~ (:ailed to c-.1rry its burden of demon· 

'·' Cl·:RCU ~· r~ Conlpn.>l~ive EnvitOflmcnlal Responst.". C~tiun, ~nd Liallility 
Ac.1, more I'!JI'Niuty known a "Supcrfi:md." -4l u~s.c. 1 9601 111 Ml· 
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stratjng that the challen8ecJ ~rmtt conditions are based on clear error 
or an exercise of discretion or policy consideration that warrants 
review. The Region has presented persuasive reasons why it believes 
th.ar the macroencap.'lulation process is capable of generating vapors. 
CWMU has offered nothing to c:4<;t doubt on the Region's reasons. 
MoreO\Icr, in the description of CWMII'!!I macroenca.p3ulacion proce5."i 
quoted above, CWMD 2dmiL'i that the process could emit panlculate5 
depending on the type of inen fUfer used to fiU the empty space In 
the HOPE capsule. CWMJI represent:~ that it plans to use a type of 
flHer that don noc generate particulate eml.ssions, but the permit does 
not mandare the use of such filler, and there is nothing to prevent 
CWMIJ from switching to the rype of filler that does gener.ate particu
late emiSBions. 11 In sum, we are not persuaded that the Region's con
cerns abom vapor and panic:ulate emi:r;sions are based on clear error 
of fact. 

CWMJJ also contends that the Region lack."> statutory authority to 
regulate the placement and handling of hazardous debri;o~. The 
Region's regul:ufon of the placement and h.andllng or h:az.ardOU$ 
debris, however, is :simply a w:ay of regulating air emissions generat
ed by the macroencapsulation process. As authority for regulating 
such air emissions, the Region cite.s irs corrective action authority 
under section 3004(u) of RCRA and iL~ implementing reguhttion at 40 
C.F.R. S 26-4.101. The:se corrective action provision~. howt:vcr, only 
apply if there is a release of "hazardous waste or constituents" from. a 
.rolld waste management unil ("SWMU"). ln order to meet the deflnl· 
tion of ha22rdous waste, a subsrance must first m~t the deflni[ion of 
solid wa.,te. 40 C.P.R. S 26I.3(a) (definition of hazardous waste). 
Section 1004(27) of RCRA defines "!tolid waste" to include· •contained 
gaseous material" from industrial operations. ~The Agency h~ inter
preted this explicit inclusion of contained gaseous materials as con
stituting an implicit exclusion of uncontainenzed gas.~ In re BP 
Cbemtcals America Inc., lima, Obto, 3 E. A.D. 667, 669 (Adm'r 1991). 
Thus, a substance in .a-•~ul' form is not considered a solid waste 
under RCRA unless it is containerized. Id. at 670. Because the a.ir emi5-
siona that the Reaion seeks to regulate are not containerized, they 
would not meet the definition of solid waste and therefore would not 

" We a.lliO note thtit CWMJI cines noc ~ddrella In 1111 ~Appc:;.) ~ !llatemt=nr. it ftllli.lc wh~n il nna I'CkfUC!Ited a pennlt modlfk'lllloft W rlw eofft:"a that it Intended IO c:cnduct I~ :na~;rOt.mCapo 
:wulauun (XOCJ:*! in rhc :Mbi!ip;atiun buildtnjl.'l. If k .,...._~ a -ood lWii k) cond!A't th.: mac:r~n
cap!U!Mion ptUCGQ 1ft a stabiliUtiM building then. why i.~ it no ~ :a flOOd idro~ ro contln. 
~ the pnactice? CWMn ,._,lA Lhat the~ would now ~ <.'atriLoU uut.in •contaiiUJient 
arwu, • but it It! nal dar ~turdwr llww eoc-.airunenr llt.'U would adequai.Hy pr01~ apin..o~ ,.,.,_ 
tlculata ;,mel vwpcw c:misaions. 
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constitute hazardou3 wastC'. The corrective action provisions, as they 
arply to hazardous waste, therefore do not apply to the air emJssions 
and do nOl provide authority for the challenged permit conditions. 1 ~ 

Nevertheless, the Aaency does have authority to regulate such air 
emi.,~ions under the Agency's omnibus authority at section 3005(cX3) 
of RCRA. 42 U.S.C.I6925 (and its implemenlin& reaulatton at 40 C.f.R. 
§ 270.32(h)(2)), provided the following. two conditions :ue met: (l) 
There must be an adequate nexus between th~ air emissions and the 
hazardous waste management activities being carried out at the facil
ity, and (2) the chall~nged conditions mu!t be neces.ury to protect 
human he-.tlth and the environment within the meaning of the 
omriibus cl<lu:)C at section 3005(c)(3) of RCRA. 

The requin.>d nexus between uncontainer.i2ed air emi.o;sions and 
n;l:zardous wasre management activities w:is discus.sed .in the BP 
Cbemtcal.s decision cited abo~. In that ~e. the Administr.~tor made 
the following observations on the subject:. 

There are, of course, situations where' the proper r.:g~ .. 
ulation of h;aurdoua waste management requires per
mit terms that addre.,_ .. materials that are not hazardous 
waste. For example, a RCRA permit may proper!y reg
ulate d~rette 5moking <lt a hoaxardous waste manage
ment facility 'o/.,b~n:: ~moking poses a threat to flamma
ble hazardous waste. On the other hand, the permit 
could not include restrictions on smokins ba~d exclu
sively on health risks to the smoker posed by smoking 
it.c;clf because such risk~ do not have an adequate 
nexus to huardous waste management. To take a 
more ~rtinent example, the Agency may regul:llte air 
emls$ions associated with hazardous waste manage-

" A." m~'ll in the tal ilho~. chv COI'I'eet!Vc: llaiOII rcqul~t at 5C:Ction 3~(ul of RCM 
is trif114en:d noc only by 1\:k:ua of haardous .,.,..., but also bV ~!!OM of ~rdous co~r
Sl~ ftnn~ !IWMt..:." at RCR.A lt.lc:ilitics. Wh.n irwolrlrlfl :teetian 3004(u) in defeiiR of tlw c:hul· 
k.'nMCCf f'Crmit conuitM~. tM ~enc:y all~ not only co llar..afd<ou5 wa.ae, hur also ro hal!llrdnu." 
(Clft..OCincontN. 1n uur dllt'Uiilion ol rhill iMu.r in the tc~tl :abavr. hoWI:'Ya', WI!' h:a.ve foculled t:Xdu
:oliv~y em the! ,;wpc: Clf the rerm "h81.11rdclu$ wa.'lte." el«tinR noc en ~ the .scnpe m the 
t'-'fm •hnaltlnus c:cn.,itiK.'nlll. • AhhouRh the ~ n:ntiOt'l«f the term -tlarardoua con• 
stiluc:ntt,• neither fiiii'Y hrid'cd the illaue of its ~· a• applied to air emilisioN. Sin« the 
Rc.~ :iJnQq ct;n.;llnly lw au1horky ln lnc"luU. the c:hall~"fiii.'Ci ,_rmle cnndltlnn.• under the 
AfCL•nc:y's ~ authoriry at ~1km ~~c)(3) (~ ~ In k"!Ct 111ft- <~lminl 
A~&~-•nc:y'" c.nt~itJ\a~ a\llhodry), anY dac panic$ ~vv rllt1V(ld (0,. an. expedited dedsian aa lhia 
&fiPI--.1. ~ hiM: dcu:mtincd net to en,~~qe in 1 protrlk1-=d ll'll'llysial ~ ttw k"'ppf o( IM larm 
"hll7.llrtluus (t]n.'ltitucnt" L• a po!Nhlc hll.'lis (or 5U(1p(ll'fing thi.~ pnJYi!licn . .M.1."0n:MI1$l)y, ll\._ upln• 
lun llftuuld nut be ~tlu .. cldtellling this illwc. 
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ment. as well as em1s. .. ioru~ from equipm~nt th:u con
tains or contacts hazardous waMe derivatives, even 
though such emisSions might not be solid waSle. These 
emissions ;are subject to P.CRA regulation becau~ they 
pose risks that are uhimately tied to hazardous waste 
management. 

BP Cbemtcals, 3 E.A.O. at 6i1 (footnote omitted). 

In this case, the emissions that prompted the inclusion of the 
challenged conditions are clearly .. associated with ha:z:aruous waste 
management activitit!s," within (he meaning of the quoted ~ss~ge. 
Such emi.s.~lon.s will he generated by the macroencapsulation proces,;; 
a treatment method specifically listed as an alternative tte!atrncnt !ta.n
dard foe hazardous debrill under the land disposal restrl<."tions· of part 
268. We conclude, therefo~. that under the standard articulated in 8P 
Cbtm~ieals, !let out above. an adequate nexus exists in this case 
between the challenged pennit condition~ and hazardous wa.ite man
agement activities carried out at the facility. 

The challenged permit condition must also meet the r~uirement.'i 
of the omnibus clause at Section 3005(c)(3) of RCRA. That provi~ion 
authorizes the Agency to include permit conditions that are not 
explicitly audtmfzec.l by other regulation~.'6 Such authority. howevet", 
may only be exercised if the record c:ontuins a properly supported 
fmding that the permit condition is nece!!tary to protect human health 
or the environment.~' A:5 previously noted, the Region·~ Response to 
Comments includes the following finding relating to the challenged 
permit conditions: 

•• Sc:L1ion .5COSI:c)(3) p~ in porl11nent p;m liN folio-

!ach p.:tmil ~eel un<lur this ~,,lull llh:aU rnn~ain liVdl 
1c:rm1 and contHtlan.~ .;a.'s the Adminucr.uor Cor the Snau:J dt."'~"t'
mines nt!CL'SIIaly to f):utct.1 human he-•lth and the environ-
~. 

'12 U.1'.C. I 692'j(cX3). 

" SH hi I'# Sd1tt/M l'btJI'ftltiCNiiC4114 CiJrport111olf, 4 1!..~.0- 15. ItO f!AB 199:Z') 
(•M."C'OI'\IInlly. tit.! 1.~ lilly noc lnW!k~ 11.1 omnihw authority unleu the n:conl t"'MMins 14 
property ~ llndi"" thai an ~ of thai au&OOrtl)' i:J n«essary to protect hu~n 
health or the enYimo.mo;oC); :56 Jo"l:d. &."(1. 7147 (Feb. ll, 1991) C"l'J>A J'IOC~ rhllt ~'TITIII Wrilers 
chou.litiS tu inv<* 1M omnii-,us authurlty ol S :270.32<hXl) to add 4-onditinns ta 11 R.CRA permit 
mul!l llhow chit "-~Ch conditions are ~ ro ensuryrpraccxtion of hnman hc:.lhh and tlu: 
-Yinxvnl:nt and mu• pn:widc sul'f)Uit rur ttlt! condltiolu 10 inc~f'd pant0'5 sand ac~~ ami 
~d tn ccmment. In addldon, permit writcn mu.1t J~lfy In th.: :adminUtrallve n:cnrd :RJP' 
portina ttw pormit any cledti(INI ha<~~.:d on omnibus :aumority. "). 
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{Miacro- and microem.-ap!;ulation oper:arions carry the 
potential of generating emissioM which may be par· 
ticulate (from the dehr!S. treatment reagent.~. fillers, 
etc.) or as chemical vapors or fumes (ch~cal reac
tions during treatment, volatilizing of orpnic coacingN, 
etc.). For these rea80ns, the U.S. EPA maintain5 thac che 
encapsulation [of) contaminatecl debris within the 
cxi.o.;ting anc.J future air emission conrrol~. which are 
features of the Stabilization Building~. offer{sJ the best 
avait.lhle protection for human health and the envi· 
rcmment. 

Re~p<m."'e to Comments at 27 (r~nse to Comment 49). The ahove
quotecl finding su1ucest'1 that there exists a sufficient ha~i~ for an exer-
ci:se of the Agency·~ omnibus authority. 1" _ _. 

Thu~. it appea"' that the Region does have a sumcient mannory 
ha!lis for including the challenged permit conditions, namely rhe 
omnibus clau.~ at 11cdion 30Q5(cX3> of RCRA. The problem i.'l that the 
Region did not invoke section 3005<cX3) as justific-.a.Cion for th~ chal
lenged permit conditions. As noted above, it erroneously relied inste2d 
on its corrective action authority under .section 3004(u) of RCP.A. The 
pr.actic:al signific:.ance of this error may he slight, since an exercise of 
the Agenc..y's corrective action authority al~o requires a finding thar the 
pt.Tmit ~onditlon is neces..'!ary to protec;t human health and the envi· 
ron~t. See In re Americart Cyanamid Company, Kalamazoo. 
Michigan, 3 E.A.O. 657, 665 n.26 (Adm'r 1991) (•('r']he Region'$ finding 
that corrective :action i.1 nece.~o;ary under S3004(u) also demonstrates 
that <:orrective ac..1!on Is nt=ct=ssary for the prcxection of human health 
and the environment for (lUrposes of S3005(cX3)_ "). Nevertheless, it is 
conceivable that CWMII's comment~ on, and ch:all~nge to, the permit 
conditions might have taken a different form. but for the Region's erro
neous relian<."e on its corrective- action authority. We are therefore 
remanding Conditions 1.0.5.01. and c. On remand, assuming the Region 
want-; to retain these conditions, me Region is directed to revise its fact 

,. The ftC:~X'I t.'Onl.'\.'tk.."' lhOil Ia ba.~ iU clcci1icn IO ind~ the '-f\all-.!ltl(\.'tJ pcnNr concli
liDM tll1 £wo t.'UlV\.'NtMII! *ilh oiTrchab IJf Indiana's t.'f1ViRlnmC111al R.lt\Jiatory llgenc:y. but did 
n«Jt i-=tur.lf: any mC'I'IIion ~ IIIR.fl UXI~UfliS Within the i&Uilllni:IUICM ~ rur thv 1)\,"'"'nil. 
'<llo\: tun.o;idc:r cl\111 tMirmlt.:V~ t:rmr. ~ Jille of ~ c:onYeMiiOM "''Il 1ha& thcl State nl lndiarul'• 
t.ffnrt.'l ru reaut:.ll: air c:mllllliuna frum !lu: ra..:iiAY wnuld nne ~ the nc:c:d far lhc: ~:hullom~"" 
J"".'mMI cc.ndiri~. In itll ~ to commcnas. ~. rho 'R.-alofl ll.td :~nM:d al rhe ~ 
~'tlftl.'lu.ciun h;a."'d 011 informuion tm&t wu rJnt obcaii'IC.'d durina clw ewe• c:onYCn~BiiOM. S... 
R-.'IIJ)(NI*= ,,, 0'~" at ~ c~~~e to Cumment S6). hhibil J. ~on'• ~poflllll to 
Pt.:tltkiiVI. ln :11\Y .,_,, the Rcf(jOI'I will haw: rlw uppr.wtuM)' tu !&UpPf..'lllCfll rhe record M 
tt.omafld. 
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sheer (or Sl:atement of basis) accompanying the draft ~rmit as neces- · 
sary to clarify that the Rqion's srarutory authority for requiring the 
indusion of the challenged permit conditions is .section 3()05(c)(3) of 
RCRA and to make the findings ~ssary to invoke that authority. 
<While we assume the Region will make such findings and invoke such 
authority, it ~ of course free to withdraw the permit conditions if for 
some re2r.on it decide~ it must do so.)19 

E. 'IN Mtcroencapsulatfon Process 

CWMll challenAes Permit ConditiOn 11.6.f., which provides a.'l f'ol· 
lows: -

If microencapsulated debris are pbced into the landfill 
as solidified masses, care will be ~ken so ~ to mini· 
mize breakage of the debrb maM~. -

A.o; noted above, microencapsulauon iS"'one of the alternative treat· 
ment standards for hazardous debris li.•ued at Table 1 of 40 C.P.R. 
i 268.45.llll The purpo:;e of thi!! process is to stabilize che debris to 
reduce leachability of the ruazardous contaminants contained therein. 

In Its comments on the dr2.ft permit, CWMil requ~sted the dele· 
tion of Condition ll.6.f., arsuing chat: "[Tlhis _condition is not applica· 
ble and h2s no regulatory requirement associated with it." Response 
to Comments at 30 (Comment 50). In its petition, CWMII similarly 
argu~ that; "The permit condition llS wricten is arguably not applica
ble to lhe microencapsulation proces.~ and therefore does not apply 
:as a permit condition." Petition at 8. 

•• tf the ReRicn lk.'!L"''minft mat iC hU ~llfY :autharily undn tlle omnihwJ cl:~woe It M:C· 

tiun ~(c)(3) 10 ind\idc the chalknF-1 permit conditioN, h rmn" n:opcn the Rlt."'fd ror com
l'llr:TU (In this dc:u.-nniaatlon. ~ In rf! ~4COIII WilY, D-3'.4 .AtlcOfrl ~"' ComfJIIJ~)I. S F-A.O. 84, 
90 <EAR 199-1) (rcquiri~ Rcaion to I'CDp."ff record For t;M1mcnr on juri:~dic.1ic)nal dettrminatton) . 

.., 11~ microcnc-:tpsulalion procca ~ ~"'eri~'CI il\ Tilb~ I ol tteetlun :268.4~ u followss 

l•llcroet~Ulf~'IIJ.Uorr: Stahilizldion of tM dcbri:l with ttl. fol· 
~I ~nc~ (or ._.. rapnts} .RICh tha& lbe l~chabiJt-
ty rX the haZ&RJOUII contaminantS 1.4 ~: m Portland 
cenenc; or (l") lime/pn7.7.nl;mt (e.g.. fly :iall and c:c:mnu kiln 
dull). lcqcnes <c.51-. iran .Ju, llillald. and daya) may he 
lidded to t:nhan« rtw HVc:ure clnw andlcw c:gmpn:IIIIM! 
arcnJih, or 1o rc:diJa: thl: lc:Kfl.billty at 11M- tuurduu.-1 COfl· 

s.til.t.Hintla. 

(Fontnnlc: amiual.) 
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The Region responds that the challenged permit condition is · 
~nt co reduce the leachability of hazardous contaminan~S in and on 
the debri$ by minimizing the breakage of encap.~ulating materi:ds 
through careless handling. The Region empha~izes that: 

Condition ll.D.6.f. require! the Permittee to minimize 
hreaka#, t2ther dun requiTe dut the Permittee ensure 
that ah"'olucely no breakage will occur. That is, Regton 
5 is ~ling a reali.stic permit condition whkh requires 
tht! Permittee to exerci.qe reasonable care \\'herr dispos
ins oF microencapsulated debris to minimize a poten
tial dan3c::r to human health and the environment. .. ..,. 

Region'!\ Rrsponse to Petition at 18. A$ regulatory authority for the 
condition, the Region cites Table 1 of 40 C.F.R. 1 268.45, discu.cosed 
.above. 

We agree with the Region. The goal of microencap.suJation is to 
reduc.:e the leachability c>f hu:ardou.'l contaminants in and on' hu
t~rdou:c debri!. Condition n.D.6.f. help:~ to ensure the success of 
microencap:rulation by minimizing the chance that ~ncapsulating mate
rial~ will break, th~reby exposing hazardous contaminants. We con
dude, therefore, that Condition llD.6.f. is based on, :and authorized 
hy, 40 C.F.R. § 268.45(a)(l) l!l: Table 1 (dexribing performance stan
c.brd.-c of microencapsulation). According, \Vt! conclude that CWMli ha!l 
f.&ilt!d to demonstr:ue that the chaJlenged permit condition is ba~d on 
a dear eJTOr or involves an exercise of d~rt!tion or a policy c:on~id
erarlon that warr..lnt" revi~. Review of this i!.,ue i.5 therefore denied. 

P. GroundwattW Monttorl"lf Requirements 

CWMII challenges Ptmnit Conditions m.A. and lCl.A.l., which 
r~quire C""'M)( to c::ontinue operaling ten groundw-ater monitoring 
weHs rhac are downgr.adienr of the closed Sanitary Landfill at the facil
i~y.z• CWMU has been voluntarily monitoring the3e ten \Vc:Us 01~ p<~rt 

" Cufldlttclfl.• III.A. ~d UI.A.I. pnMde lL'I rolloww. 

I. 1lll: Pl.:rmlet4-c: !lh.l c:nntinuc to implc~J\l ' JtiiUnd W<IM' 
monitorinll worlcplan to clocumc!ftr :any ev~~ d 1 realcve 
u( ha'-11nkNII w1111e or hal!lftJooa COfll:llituci1t:• tn iM RmUnd 
Wlllllf from thu Sulbry Lanc*iU. The con~C:nU of 1hc: 
Woltcplan a~ (ouncl In 1M Ntachmettt C. 

•. All data ~ted bv rhl: c.~lni.NCI smund 
Wlllt:r monlcorinll of lhc: $11nit11ry Lilndlill •hall ~ 
submi~ In rlwir ~"'l'Y 110 the u.s. I'.PA. 
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of its groundwat~r monitarma proaram for the p~st several years; · 
however, it now wish~ to discontinue this practice. CWMIT notes in 
ic.~ petition that it has completed an Investigative Workplan study of 
the Sanitary Landfall unit and has voluntarily collected additional 
groundwater data related ro the unit. On the hasis of these d-.ua, 
CWMIJ asserts that .. there has been no relea5e from the Sanitary 
LandfilJ unit." CWMJI Petjtioo at 9. CWMll a~o correctly JXlintc; out 
that the Region, in irs response 10 commenu., concedes· that -nd n:lcase 
has been detected to date from the Sanitary Landfill. Response to 
Comments at 33 (response to Comment 55). CWMR argues that the 
only conceivable reguhatory authority for crderinc the continued oper· 
ation of the groundwater monitoring wells js the Agency's COITective 
action authority at 40 C.F.R. 1 264.10t..u CWMIJ argues, however, that 
because there has been no re!le2se from the Sanit2ry Landfill, the 
Agency's corrective action provision, which applies to releases of haz
ardous waste, does not provide authority for the challenged permit 
conditions. 

In its comments on the draft permit, CWMIJ requested that it not 
be: required to continue operating the groundwater monitoring wells. 
The Region, however, rejected the request, explaining that: 

lTihe bottom and sides of..,the Sanitary Landfill are 
unlined n~tural soil, and th.at .. special" indu.1trial 
wastes havt! been dlspor.ed there, I:Me(ore the effective 
date of the RCRA statute. Although no reJea.~ hu been 
detected, to d~ce, from the Sanitary Landfill, the U.S. 
EPA remains vc::ry concerned abou~ potential releases 
of ha~rt.lous wa.stes or constituents fiom the Sanitary 
Landfill. 

Because of the U.S. EPA's concerns, as stated above, 
regarding chilli potential thre2t to human health and the 
environment, the U.S. EPA has a hasis for detennining 
whether ;md to wh.at extent corrective mr:as1.1re.<J are 

,-
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needed to prolt:ct human health and the environment 
in accordanc:e with RCRA Section 3004(u). 

Response to Comment'i at 33 (response to Comment 55), Exhibit J, 
Re~ion·~ Response to Petitions. In its re."'ponse to the CWMII'."' peti
tion, the Region e5.~ntially repeats its response to comments and 
again invokes section 3004(u) as authority for the challenged permit 
l."Onditicm. 

The R~gion's response to comments presents what appear robe 
well·founded concerns about potential releases from the Sanitary 
l.andfHI unit. CWMU's petition does not point to any information in 
the feC(.\rd th:u would cause us to question the Region'l' position. We 
condude, therefore, that the CWMU has not met its burden of demon
strating tru.t the challenged permit condiC!on is ba.!ed on a dear error 
of f.tct. 

Nor are we persuaded by CWMII's legal argument that the Region 
has no authority to regulate the unir becau$r: no release from the unit 
has been detec:led. The purpose of the monitoring requirement Lo; to 
detect futt4-re release$ of hazatdou~ waste. The Agency's correctiVt! 
:ac.1ion authority undt!r $«'tion 3004(u) is broad enough to requ.ire :a 
permittee to monitor ror future releast!S, at least in ~me circumsta.ll(,:~s. 
The c:irt.;um.:;tances in whic:h such monitoring would be appropriate 
were c.lisc:us..-.ed in the case of In re Enf)trosafe Services of Idaho, Inc., 
3 F..A.D. 165 (Adm'r 1990). In that case, lhe pt!rmit in question required 
Bnvirosaft! Services to monltor specified existing well.s and to construct 
and mot~imr a number of new wells to &=tea any future relteaSeS from 
more th•m 30 SWMU:-~ ~t the facility. The Administrator held that: •Apart 
from the authority to ~uire inves~igation of existlng releases, howev· 
~r. the Region has legal authoricy under RCRA S3004(u) to require 
~roundw~tter monitoring to detect future releases from SWMU$ .. See 52 
Fer.l. Reg. 45,789 (December 1, 1987)," Id. at 170. The Administrator 
aL~ made the following observations: 

The 1987 preamble (c::ited above} :suggests that moni
tortng wUJ he required whe~ a SWMU is likely to have 
a future release, but this :assertion should not be re-J.d 
to overstate the evidentiary threshold. needed for 
future n:lea:.e monitoring. RCRA S3004(u) was intend
ed to apply to rclea:w:s that occur after permi~ Issuance. 
Sees. Rep. No. 284. 98th Cona .• 1st ~. 32 0983); 53 · 
Fed. Reg. at 45,789. Its terms are broad enough to 
aumorize monitoring for future n:lea..~s as necessary 
to protect human health and the enVironment, particu· 

........ 

VOLUME 6 



168 
'~ 

E.SVIRONMENTAl AOMINISllU.TIVE DECISlO!\"S 

larly when read in conjunction with the Agency·~ 
omnibw authority • • •. The record in a given case 
might not allow for a condullive finding that a fu<ure 
releue is likely to occur, but might nevertheless reveal 
a seri~ or substantial risk of a future release that 
wamnts monitoring to protect human health and me 
environment. ·_ ,,_, 

ld. at 170 n.13. Under the standard articulated in Enuiros;:~fe, we con
clude that the challenged permir condition i.s autho~ized under the 
Aaency's com:ctlve action. authority, The Region's response to com
ments includes a statement that the permit condition is necessary to 
protect human. health and the environment, which statement is sup· 
paned by an adequate factual basis indicating that a future release 
may occur. We therefore conclude that the challenged pennit condi
tions are authorized under section .3004(u) of RC:RA. Review of this 
is5ue is therefore denied. 

G. Ambiftnt Air Quality Monitoring Requirements 

CWMII cha!Jenges the necessity for Permit Condition 1II.A.2., 
which provides as follows: 

The Permittee shall implemt:nt ambient air monitoring 
ac the facility. The ambient air monitorin8 shall mt:et 
the workplan found i.n Attachment E and :thall irnple· 
ment the ambient air :ttudy for inorganic compounds 
as found in Arulchment P'. 

Attachment E, mentioned above in lhc quoted permit condition, 
requires implementation of an ambient air monitoring plan for partic
ulates and lead at the perimeter of the facility, and Attachment F 
require., implementation of an ;ambient air monitoring study designed 
to measure the ~Xtt:nt to which volatile inorganic compounds (e.g., 
ammonia, hydrogen chloride, hydrogen cyanid~. hydrogen sulfide. 
and sulfuric acid mi.,t) may be emi1ted during the stabili7..atlon 
process. In its comments on the draft permit, CWMll reque5ted the 
deletion of Condition lii.A.2.: 

CWMJ has submitted an application for the registration 
of .'!lource em~ions, to the IDEM. which is claimed to 
mooc Attachment E. Al:so CWMI is in the process of 
endo..'ring the StabilizatiOn Buildings and adding an air 
pollution control s~tem, which i!J claimed to mool the 
n~ed for Attachment F. 

VOLUM£6 
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Respon~ to CommenLOJ at .34 (Comment 56). 

In it.-. response to Comment S6, the Region rejected CWMII's 
request, ;,~rguing that the monitoring rt!quired in Attachment E i.s ncc
es.ury to protect human he:alth and the envirol'lment. Att2chment E is 
d~igncd to address migr.ttion of airborne pank:ulate emissions off
site, providing valuable data regarding hoi:h the effectiveness of dust 
suppression measures at the facility and the potential impact of off-site 
p-.tr!iculate emUlsions upon the surrounding community. To achieve 
thi~ purpose, Attachment E require.'i the use of sever.tl particulate col· 
lection stations around the perimeter of the landflll. Indiana's regula
tion of individual air emissions source., at the facility wilt not supply 
the Region with comparable monitoring information. With res~ct to 
Attachment P, the Region noted that CWMII's proposed pollution con
trol equipment in its stabiliZ2tion buUdinss will be designed for the 
controi of particulate matter only, whUe the air monitoring study of 
emi."'-,ion~ from the stabilization buildings caJled for in Attachment f 
wiU addreM airborne chemical wpors a.s well. The Region believes that 
implementatiorl of Attachment f' will be valuable for the collection of 
data to protect human heahh and the environment. Por all these rea
SOI'\.'1, the Region decided to leave Attachmen~ E and F in the permit. 

On appeal, CWMII raises three objections to Permit Condition 
m.A.2., as follow~: (1) The Region has no authority under RCRA to 
impose facility ambient air quality monitoring; (2) CWMll is working 
with the State of Indiana under the Clean Air Act to address air emis
sion:; is..~ues from the scabllizarion process on-1dtc, and USEPA ou8ht 
to defer to, and coordinate with, IDEM's regulatory effott; (3) The 
open-path Fourier Tr.tnsform Infrared System de.-.cribed in Attachment 
F ig barely beyond bench-scale testing and is not an accepted scien
tific ha.sls for monitoring volacUe organic comp<Junds. 

Widl rt!spect to the first issue, it appears that the Region ha.11 suf
ficient statutory :lU[horiry to support the challenged monitoring 
requirements. Ho91ever, a! with the permit conditions relg.ting to 
macroencapsulation (discussed in section D above), we conclude that 
lhe Region has invoked an inapplia.ble statutory authority. As its 
authority for requiring the challenged air monitoring requtrements, 
the Region has invoked the corrective action provision at section 
3004(u) of RCRA. The air emissions subject to the monitoring require
ments, however, will not be containerized, so they will not constitute 
rele~-;es o( hazardous waste. The Agency's corrective action authori
ty, u applied to hazardous waste, therefore, does not apply.u 

.,, S.tuprrf n.J5. 
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As noted earlier, however, noncontainerized air emis.1ions may be · 
regulated under the Agency's omnibus dau3e at section 30C~(c)(3) of 
RCRA, 42 U.S.C. S 692~. provided the record contains a properly sup
ported finding that such regul~tion a necessary to protect human 
health or the environment and provided there is an adequate ne.xus 
between the air emis.flions and the hazardou.~ wa..tlte management 
activities c:~rried on at the facility. In thL-; case, the air emi5Sion.11 that 
the Region seeks to regulate will be genel'2ted by the macroencap5u
lation and microencapsulation procc-!fo.'leS to be conducted in the 
stabilization buUdings. The~e two proce!'l..~'i are specifically listed as 
alternative treatment s~ndards for h2zardous d~bris at 40 C.F.R. 
~ 268.45 (Table 1). The ajr emis~ions to he monitored, therefore, have 
a dear nexus to the hazardous waste manaaement activity being car
ried out at the fadlity. 

As for the Agenc:y's omnibus authority, the Region included in its 
response 10 comme:=nts a finding that the ambient air monitoring 
required In Attachments E and F is nece:tSary to protect human health 
and the environment. The response to comments also Includes suffi
denc: factual information to support the Region's finding. 1t appeano, 
therefore, that the Region has sufflcienr stat'...atory authority to include 
the c~llenged permit conditions. 

Unforturuucly, the Region dld not invoke th~ Agency's omnihus 
authority at section j005(c)(3). It relied instt.-ad on the Agency's cor· 
rective action authority. On remancl. assuming the Region wants to 
retain these conditions, the Region is directed to revise its faa sheet 
(or statement of basis) accompanying th~ dt2.ft permit as necessary to 
clarify mat the Region's s~tutory authority for requiring the inclu:tion 
of the chaUenged permit conditions is section 3005(c)(3) or RCRA. 
(While we assume the Reaion will want to invoke such authority, it is, 
of course, free to withdraw the permit condition, if for some reason lt 
decides it must do so.)z.. 

W\th respect to CWMII's second argument - that the Region 
should caotdin21e its efforts with, and defer to, the regul2tory effoltS of 
the State of Indiana - ~ note that the Region, in it! Response to 
Comment$, stated chat it would ·ewluate any State requirements to 
avoid conflicting Federal and St;atl! requirement!. • Response lo 
Comments at 34. Moreover, the Region represents that it halll been in 
communication with State officials to dt!tenn.ine whether the State's reg· 

" If diV R.p:vt dl:tennlne!l !Nt lr hwl !lla&ulmy authority und~r 1~ Otl'nib'JS dawc: at !IC."C· 

den 300S(cX~) to itldudc: tlw <h•l~ pt."'"'TIIt (aftdillon. it mUll n.-opcn the m:ord for CC'Im

INiftf Oft thi:c ~lion. .Sft Sllpnl. ra.l9. 
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uJ.atory effort'l hav~ obviaced the need for ambient air moniroring in the· 
RCRA permit. In vk!w of the Region's obviou!i ~llingness to coordinate 
iL'i efforts wirh dle Scare of Ind.iam to avoid duplicative requirements, 
we d~Iine to sec:ond-guc:i6 the Region'5 judgment as to wh:ar level of 
dt:feren~ to, or cooperation with, the State of Indiana i.s appropriate . .K 

We also reje<."t CWMII's third argument, that the open-path Foorier 
Tr-.. nl'lform lnfro~~rcd SY!(em de$cribed in Attachment P i.1 barely beyond 
hench-~cale tc:."iting and is not an accepted scientifiC basis for moni
toring volatile organic compounds. The Region argues that thi~ is.'lue 
was not rai.~ during the comment period and, accordingly. may not 
be raised at this :stage of the pi'O(:Cedings. We agree. CWMII did. not 
demonstrate in it~ petition eith~r that It raised the i.'\~ue during the 
comment period or that rhe issue: was not rea80nably ascertainable at 
the: time, as il is required to do under the procedural rules governing 
appeals.lll We c:onclude, therefore, that the isaU4! has not been pre
served for n:vic:w. SH 40 C.F.R. 15 124.13 & 12i.19(a) (an i..'fSue that i..! 
re-.o~.c;onahly ascenainable during the comrncnc period must be raiSt:d at 
that time by someone if it is to be! preserved for review). In re 
Masontle Co'fJOratton., 5 E.A.D. '551, 559 n.9 CEAB 1994).z7 

"' .'dt hi r4t .W./rrorlttrw Luhrin~'f/3 Cllm(Jtm_!l. 5 I!.A.O. lfl!, IRS~ (fi.AI' 1994) (whc."rt. 
pt."tmiul.."'.: had :&!ready done: ~"C,'fjV~ ~~~,itll\ WM in ""'lpu!ll!U !C 2. Sial!: c:nf0R:1..'1111.'flf ll('l'iOn, 
ll<xud denied 1\'Yk.'W nf l'll.:nnitrc:c"!f ronc1.."m!l about duplic."oortve com:c:UvC' :tdlon rcquin..'I'O\'nUI, 
llcc:lulll: th&: R..'Riun h:.k.l iftdle2ted !hal cnc pc."m'llttcr: c.:nuJcl suhmil WOtlc done: for ~~ ~:ale "-" 11 
Ak"llA~ c tl ~t lc:wc partiaUy IAIIillfyinJII it." pamit ~~~,<;); /It ,.. s-z,. Milt, Inc. w•d Knpp.rs 
l~tdtutrittt, IPfC~ 4 F..A.D. ,36, SoK (1--:AB 1993J ("'-'hell: pe:m•i~tc:c hat.! aln.oady dane cnm:aivc: 
;&«.~ian wclfk fur tho. (ie;lce, brd dc:nic:d ~ of pamiu~..-.=·~ c."One\Tf\11 atxu d\lplic:llx: c:um.>t:
rl....: 11c:tiun rc:quin.."'ffCT''t1, t'ltt....,..&\lw Jb.lwcm had ~c:d -..•illi'lpsa fo Ulkc: adWfi~IJ crf (thl.! 
pcrrnittw'~ prlc•r c:ff'cvt5 .:ant! 10 mnsidcr the cb111 R&-"!''I...'Tlllcd m dati! In ck11.."mmini~ wht.'lhl!r (I he: 
i'Crmilt1..oc:l h:a.ot 511tiiiA«l thct f'I.'ITI'Ik's c;nmral~ Ktion rc:quift:mc:rw.~1; Jrt ,_. (AJJIINI J-ktric 
OJ'"PQn,l'. 4 E.A.I,, 358, 36~ ('EAJ\ 191)2) t--.: heliL'Yt! tlw RqiOM 5holtld br: al."t"'r'ded ~£ Ia~ 
~r<: uf di5cn:tm in c.Merminin,t 1hu 11pptopriat• ~'i ol and rncchlniJIJn for COOflC."''lltion 
Wilh ~fC PfC._!'am.'ol. II l"' ~~ dwa lht: lllqiur'l ~ ovido.'f!Ccod a ~ faith 'l'lilli"-1'1~ CU 
~-oordinatc i1.'1 r:ffun., with thollc: ol Mil:i.'lilchusen..~ ~ with ·'~"Y ~icy. Havins made 
tlwtt.IL1c:rminatiun. we WiU not s:cnnd1lU~ the Rqcion':1 judJPC:nlll.'>lO ~ partiaal11r IT"II:dla
ni.~rn "-"":d 10 ~..offi.."t''IIUCh cnnpc:ration:l) In,.. ~11/ MCIIW'I CMpoiWIUJt, • i.A.O. l)ot, 340..41 
C!!A.H 19!)2,) (BcMnJ <k.-n"-"1 IY<'it,"W hccau.~ tiw lc..,pon had ~ IO COMidiH' all data f'=C:BI· 
~~ hy lht: fX.'tminft thmuRJI du.: onf'C1inl' Nme<iladon C1ffor.11 il lull COildiJI:ted "'tel\ ltw <&~ 
of d !itatc attd local ufflc:bkt 

... Stow o40 C.F:R. j ll4.19laJ <'111.: pc.111lon shaD include ;,a • • • cWmonaltaUClll lhar any i111ua~ 
111..-iniC nt~ood 'IIH.'f\: rabtl:d durinR the- publh: c:ornnwnr p:rind (lnclud"f' :any public M-.. rll'll) to 
the .:xtcnr n:quirvd hy the.: ••li•~P~~ • • •.~) Our nrview of the m:Ofd rot~r~tms that there if 
nu inc.lk::aliun mac CWMII nhjcct1..-d tn fllel ('luMt'TIFCf tcdlnolulf durtna 1tu: ~"'01'!11m-nt pc.'l'iod. 

f"l '4IQ n<* !hal Auachnwnc F ~"ita ;1 5CUdy oi L'milllion• of ...olatile IIIOIJ4nlc cor. 
pnund.. whc.:n:aa C'&'MIIlDI&u..• thac ~~ Opc:I\-Path FouriL"f Traml'am lnfraft'd ~'let' 

Cmumucd 
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H . .Ptlrmit Mordifteatk)ns In RtlSpOme to P~tttion 

The Region ha.• agreed to modify the following conditions in 
accordance with CWMfi's objections: 

-ConditiOns U.O.l.a. and b. (the Region will remove 
these provisioru; altogether); 
-Conditions II.D.2.a. and b. (the Region will remov~ 
these ~rovisions altogether); 
- Condition 11.E.6. (the Region will correct a typo
,araphical error); 
-Condition IV.B.4. (the Region will add a deftnUion 
of the term .. storm"). 

Accordingly, we are denying review of such oblec:tions. 

IU. CONCLUSION 

For all the foregoing ~ons, Wt:! a~ remandins the following 
pennit conditions to the Region: (1) Condition [.D.lO., so that the 
'Region may supplement its response ro comments with an explana
tion of why a 30-day waiting period iS reasonable (or modify the 
requirement if not supportable); (2) Condition 1.0.14., so that the 
Region may supplem~t its re:5ponsc to comments to provide an 
explanation of why it chose to include a 15-c:by reportina requirement 
for instance;, of "other noncompliance" (or modify the ~uircment if 
noc supponahlt:): (3) Conditions I.D.S.a. and c., so that the Region 
may rcvi.!e Its fact sht:ec (or statement of basis) to clari(y 'hat its statu
tory authority for requiring the inclusion or the challenaed permit 

~ ilt not an xa:l'(ed mcchod d ~ ~ O'IC«'•ic compou:~ds. CWMn •L10 cile~~ 
M«hod 250 M. 40 C.F.It Put 6o. Appcnr.lix A, -.wftid\ i.<l a mcuun!IIIC.TI\ method ~ 10 detft. 
mine the voladlc ~ic: concenlr1ltian of W1ltltC ~. 1*-aur;e l!lc luue has nul beef\ pn:
~ l'or review,~. 'We~ nac t.ll:tmnine ltut ~~nl.'t', t any, aC 11\aa dl.~. 

'l'\11 al010 nate the ~·s lll~Mftion that CWMU iti!Cif pmpcllll!d ttw tw:chnoloirY dlat IC i.J 
now dWief11111nt- Rl.'fion's Rwporwe 10 ~Mil's Petition at 22. If is hanlro know huw much 
W~£1ht 10 pve lhilaMettion for I'MI R."UUO\\, Pi~ In AippoR rliL'IIIIk!lticJft, the Rep C:iecs 
page OM ol ~dlmci'IC F. The Cftt DR the cl1cd paw: lnckata lhat G'IVMJI COAII'IICWd wilh 
MictM.'IIC Retearch IMtitute ("Mal") Ia perfbrm lhc .3lVdy and thll M1tl "Will 11*1 a Mklllc ponahle 
Pourler nnslann Wnm:d (FT11U ~to monllnr ~ .. ollhe~e comP<)WidL• 'The 
tmpllc:acton d rhe kJjQft'll arpmenl i.'J !hat k wv CWMJ.l'a conanaor, not tlko ~ who 
c:tiOR to 11.te tlw dulll~ ~oloaY. Attachment f, ~-. docs noc pn:wlde any dlt«c 
~far thit implication c::tlh« than the~ dial MRI will U."~C the tt.'Cbnolosy. Second. 
'lhc Rqpon conu:nd.• that ~~~ prapcliMid ltw tcchnolqcy fhr the putpUIC: d rnnnitoring 
"Yalalh nrpnk cmnpoulld!l, • CYft'l thoutm the purpo~~~t of~ P Ia 10 moniiCir em!Miana 
ol lncrpnic c:ompaundl. '" •111' ~. bcal,ljiC th.ia i-..w wa. not ~ (a rt:'YicW, 'MI 
.-cJ ncx dc.1ctmlne M1u pn"JP(llled ~ WIC of ~ crutlcnp:d 1echnoJoty. 
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condit1ons is section 3005(c)(3) of RCRA (or modify or deler~ the con
dirJon if nol supportable}. (4) Condition JJJ.A.2., so that rhe Region 
rmy revi.~ its fact sheet (or statement of basis) to clarify rhat Irs sta.ru
tory authority for requiring the inclusion of the challenged pennit 
condition is sectJon ~cX3) of RCRA (or modify or delete the con
dition if not :napportable)."' With respect to the other issues raised in 
CWMII'~ petition, the Board concludes that CWMU either failed to pre
Htvt~ them fOf' review ot failed to carry its burden of demonstrating 
that the Reslon'lf decision is based on. a cleat error of fac:t or law or 
an exercise of discretion or important policy consider:ation that war· 
t:.tntA review. Review of each of those issues is therefore denlftl. 

So OP"..Iered. 

• Allhuutlll ~:oon 1Z1. J9(C) ol dlo ~~ "'ks pc:minK \JIJjl appe!IJ wnlc.'ll'lpla1UII 
chllt addlllonal hric:finiC wW bl: auhmithld upun lhf Fl'" ola paridan for -k."W, • din:a n:tN&nd 
wilh«MM llddielonal """"'~ la app~ when!, • hc.'n.•, It dOI.S not appear that f\mN:r 
hricfw on app."'ll wauld thW ll&hr nn ~ iMu. 10 hoe Cldd1'4W4--d nn -..d. S.. •4·• /11 "' 
P.Jt:tPt OJ,_,JI, u.s~. (lltiiOII ~ _,,.,J. 6 !A.D. ~z .• ,. n.15 (!AD J~); In rr Amoc:u 
ON QJ~ 4 P-.40. 9S4, 9RZ n.38 CEAB 19931; In ,.s..~ 1'114r~ C~M. 4 
F..A.ll. 7'S, a'S n.n <P.AB 1992). 

Upan complc:tian uf !he n:mllld ~. CWMtl will noc be n:quimi CD appal to tn. 
1hnJ tu elhilu. 1111 admln~ IUIIaiies. Por JIUIPC*S ol jlddal l'eVWw, th• Rqton'11 
a'tlunfl un remand will CMlldtucc: RM! apmqt acdan . ..S.40 c.F.R. S llU9<r'X1XIItl. 
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