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YOU SHOULD RECEIVE (I) PAGE(S), INCLUDING THlS COVER SHEET. 
IF YOCT DO NOT RECEIVE ALL THE PAGES, PLEASE CALL (50S) 667-3766. 

CoMments: 
Mr. Perstu~~pierl: 
P~r Slleila Bnnm '~ reque.rt tllt«ch~d are a letter from Iter tmd Llss Cu~t~~~~btgs tmtl tJ dl'lljl 

Stipula~d Fi,.al Order in CO 98-13. 1 will transmit nn elmro1tic copy of the tllaft tJt'der m an 
atltlclt~~tent ttl ,.,. ettltdl hJQ$1)~ ;thorlly. 

cy: M. Edgell- CRM-4. MS.A150 
Flu 

IF YOU HAVE RECEIVED THIS TBLBCOPY IN ERROR, PLEASE NOTIFY US 
IMMEDIATELY BY TELEPHONE AND RETURN 111E ORIGINAL MESSAGE TO 
US A.T THB ADJJRESS ABOVE VIA l'llE UNITED SITES POSTAL SERVICES. 
THANK YOU. 

UNCLASSIFIED 
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Nicholas F. Persampieri~ Esq. 
New Mexico Enviromnent Department 
Office of General Cowtsel 
Harold Runnels Building 
1190 St. Fr8llQ5 Diivc 
Santa Pe, New Mexico 87502 

Dear Mr. Persa~npieri: 
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lrymiHJI: 10520-9812/991.3 

We appreciated the opportunity to meet with you on March 31. 1999 concerning Compliance 
Order 98~03. By this letter, on behalf of our clients the United States Department of Energy and 
the Regents of the Universi1y of California (collectively Hthe Respondents"). We set forth a 
propo.so.l to resolve thi!il compliance order wit]:\ a !llettlement agreement. Although our clients do 
not believe that they violated the law. they are desirous ot' seeking a resolution of this matter to 
11void the time rmd expense that would be associated with a heating and to put this matter behind 
them with the belief that an eqrly resolution will be beneficial both to our clients and to NMED. 

We believe NMEO aJso faces substantial litigation risks, as well as the expense and time of a 
hearing. As we discussed, the information that we have provided. you and the testimony that we 
would submit if this matter proceeds to heating demonstrates that th~ Bccond, third and fourth 
items of violations listed in CO 98-03 would be nullified. 

fn the interest of::oeeldng resolution, we propose tlla.t NMED w1d Respondents enter a settlement 
agreement to .,rovide the following: 

1. That there be no fl.lldiogs of fact or conclusions of law. 
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2. That NMED require no conective action at the cou~pactor dome and Pit 3 7 and that 
the ll.Sphalt materiAl wr.cd as fill at the compactor dotne and PU 37 may re:tnain where 
it is and need not be tnllllllgcd a~ hazardous waste_ 

3; 'lbat NMED will pursue the Los Alamos County Landfill comctive actjon issues 
with the County and with the Department of' Energy in a document separate from this 
.settlement agreement s.nd thereby resolve 'that portion of CO 93-03. 

4. Th&t Respondents will pay an appropriato modest penalty to resolve this matter 
without specifying any violation. 

At our meeting in March you asked fbr information concerning the economic benefit of not 
having disposed of the az,-phalt m.aterial tron1 the swale in Area L as ha:1.ardous wa.qte. Although 
the Respondents do not believe that they have violated any law~ again in the interest of t-esolution 
of this Complianc.e Order, we st:ate that material could have been disposed, if it were luwudous~ 
at an authorized lat1~1iU. such as the Chemical Waste Management landfill in KcuJeman Hills, 
CDI.ifomia. There were approximately 30-40 cubic yards of asphalt trii.D8ported from AreaL to 
Area G. and at the price set by Chemical Waste Management, the cost ofdisposul in~ludin& tuds 
and trausportation to Kettleman Hills would hAve been in the range <•fapproximately $18,000.. 
20,000. 1 The material was not requil'ed to be incinerated and would have qualified fvr land 
disposa] were it. hazardous material. 

Considering our discussion of items two, three and four t,f the violations alleged in the 
Compliance Order. as noted earlier in this letter~ one allegation remains. Although Respondents 
would vigorously contest and defend against thi!J allegation, we do seck resolution and so oiler to 
settie this matter for th~ r~:u1aioing cKlculated HDloWlt of $15.000, payable within I 0 days of a 
settlement agrecrne11t being executed. 

Finully, as Sheila Brown explained when we met, we look forward to an opportunity to convey 
our desire to work well with NMED. Our clients very much regret the situation .at hand~ in which 
NMED Issued its directive in a letter and later through voluntary self-disclosure came to realize 
that its directive had not been followed. We are committed to forging a positive, solid~ respeL1:ful 
relationship with NMED and to that end would appreciate the opportunity for a senior mana.ger 
to meet with Mr. Benit~ Oan:ia, Buroau Chief, to OJ!Isure hiln of our commitmont. 

1 Operations persouuc:I at LANL calculate asphalt disposal amounts by converting a cubic 
yn.td to 1.5 tpns, given the unconsolidated nature of broken BBpb31t, Additio.ually, our response to you 
in n-.ceLings represented only disposal colllts, but the amount set forth in this letter also accounts for 
tax and transpo:rtati~;~n. 
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This letter is submitted for settlement dis..-utndonti ouly and as such Is confidential and not to be 
coru~trued as any admission. Please oontll(:t either ofw if you h~t~.ve m1y questions. We look 
forward to your Rspons". 

Yours very truly. 

University of California 
Los Alamos National Laboratory 

'Shcllu. H Brown 
Deputy Laboratocy Counsel 

U. S. Department of Encri)' 
Los s Area Otlice 

--------·· 
Cys: Records Room 

File, (2) 
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IN TilE MA TI"ER OF COMPLIANCE ORDER. THE UNITED STATES DEPARTMENT OF ENEROY 
AND TilE REGENTS OF THB UNIVERSITY OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NMOR9001051S 

RESPONDENTS. 

STIPULATED FINAL QBDtR 

HRM-98...03 (CO) 

Pursuant to 20 NMAC 1.5.601. the Secretary ofEnviromnent ("Sa:retsry'4), the United States 

Depat1.ment of Energy (''DOE"),. and the Regents of the University of California (11UC11
) 

("collectively the .Respondents•'), hereby stipulate and agree and the Secretmy of Environment hereby 

orders that tl~ violations alleged in Administrative Compliance Order 98-03 issued by the Secretary, 

through his desisnee, tbe Dilwtor of the Wattr and WDSte Manugement Division of the New Mexroo 

Environment Department on ot about June 2S. 1998 (''Compliance Order"), fll'e settled u follows: 

1. There ate no fmdings of fact or conclusions of taw in connection with this agreement. 

2. NMBD requires no corrective action at the compw:.tor dome and Pit 3 7 at Los Alamos 

National Laboratory T A S4 Area G, and the asphalt material used as fill at the compactor dome and 

Pit 37 may remain where it is ond need not be managed as hazardous waste. 

3. NMED will pursue the Los Alatnos County Landfill corrective action issues with the 

County and with the DOE in • doc\W~nt :separate from this settlement 8gleement and thereby resolve 

that portion of CO 98-03 outside of this a~ment. 
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4. Respondents will pay a civil penslty in the amount of$1 S .000 solely for the purpose 

of avoidina lh~ expense: md litigation risk of further proceedings. ReSpondents shall oot be requited 

to take further action in order to satisfy the CompJlance Order. 

S. NMED covenants not to take :further odminis1rative or judicial action agairult DOE 

and UC with respect to the violations alleged iD the Compliance Order. 

6. The S1ipulated Final Order shall not be construed as an admjssion by Respondents 

of any of the allegations of the Compliance Order. Respondents deny 1he allegation$ of the 

Compliance Order. except to the extent that they have admitted certain s.l.legatiom of the Complianoo 

Order in their Answers to the Compliance Order. 

7. The Compliance Order is hereby dismissed. 

ORDERED, STIPULATED AND AGREED TO BYi 

PETER MAGGIORE 
SECRETARY OF ENVIRONMENT 
NEW MEXICO ENVIRONMENT DEPARTMENT 

1190 St. Francis Drive 
P. 0. Box 26110 
SantA Fe, NM 87502-6110 
(505)827-2855 

2 
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APPROVAL RECOMMENDED HY: 

WELDON L. ME.RlUTT 
HEARING OFFICER 
P. 0. Box 26110 
Santa Fe, NM 87502-6110 
(505)827 ·1603 

STIPULATED AND AGREED TO BY: . 

GREG LEWIS 
DIRECTOR 
WATER .AND WASTE MANAGEMENT DIVISION 
NEW :MEXICO ENVIRONMENT DEPARTMENT 

1190 St. Francis Drive 
P. 0. Box 261 to 
Sauta Fe. NM 87502-6110 
(505)827-2855 

NEW MEXICO ENVIRONMENT DEPARTMENT 
OPFICB OF GENERAL COUNSEL 

By:.::---:----=~-·--:---::-
Nicholas F. Persampieri 
Assistant General Counsel 
P. 0. Box26110 
SBtltaFc, NM 87502-6110 
(505)827-1 031 
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THE REOBNTS O:F THE UNIVERSITY 
OF CALIFORNIA 

By~ ·----------....--Richard Burick 
Director of Operation~;~ 
Los Alamos National Laboratory 
Post Offi.-e Bo-,c 1663. MS A·l 00 
Los AlamOB, New Mexico 87!i4:5-1663 
(505) 667-0079 

UNITED STATES DEPARTMENT OF ENERGY 

By: __ ·-------------
David A. Ourult1, P.E. 
Area Manager 
U.S. Deportment of Energy 
528 3 Sth Street 
I.os A.lamos. New Mexico 87544 
(~05) 667-5105 

VEHCU!l:I:IU24!1.1 
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Sheila E. Brown~ Esq. 
Of Counsel 

Lisa Cummings, Esq. 
Of Counsel 
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State of New Mexico 

ENNRONMENTDEPARTMENT 
Harold Runnels Building 

GARY E. JOHNSON 
1/90 St. Francis Drive. P. 0. Drawer 26110 

Sama Fe. New Mexico 87502-61 f() 
Gol'en1or 

OFFICE OF GENERAL COUNSEL 
PHONE: 505-827-2990 

BY FACSIMILE 
(505) 665-4424 
Sheila E. Brown 
Deputy Laboratory Counsel 
Los Alamos National Laboratory 
P.O. Box 1633/ MS Al87 
1650 Trinity Drive 
Los Alamos, New Mexico 87545 

BY FACSIMILE 
(505) 665-4873 
Lisa Cummings 
Attorney 
U.S. Department ofEnergy 
Los Alamos Area Office 
Los Alamos, New Mexico 87544 

Re: Compliance Order 98-03 

Dear Sheila and Lisa: 

FAX: 505..'127-1628 

April27, 1999 

PETER !YfA.GGJORE 
Secrewry 

Thank you for your April23, 1999letter and accompanying, proposed Stipulated 
Final Order, which set forth a proposal to resolve the Compliance Order. Please be 
advised that your proposal is not acceptable to NNfED. While NMED believes it can 
prove that your clients unlawfully disposed of and failed to characterize asphalt and soil 
containing listed hazardous waste, NMED is also desirous of reaching a resolution of this 
matter. N1-1ED hopes that your clients will fmd the counteroffer set forth in this letter 
acceptable. 

NMED very much appreciates your clients' expression of regret and commitment 
to forging a positive and respectful relationship with us. However, NMED believes that 
the failure to follow its directive poses a major potential for harm to the integrity of its 
regulatory system. For this reason, NMED will not settle the Compliance Order unless 
LANL/DOE agree to pay a substantial penalty. 



Evidence ofLAl."'TL's and DOE's disregard of NMED's directive includes a 

written statement of the Group Leader of the Chemical and Mixed Waste Science Group 

(CST-5) who had responsibility for TA-54, AreaL in 1994. The statement demonstrates 

that the Group Leader was aware ofNMED's July 22, 1994 letter directing DOE and 

LANL to manage as hazardous waste asphalt removed from the pad at the mixed waste 

storage dome in Area L at the time the Group leader authorized transport of the asphalt 

and soil to the site of the Area G compactor building. 

The asphalt and soil remained at the site of disposal for years before the incident 

was self reported and corrective action undertaken. Under these circumstances. NMED 

would ordinarily insist on a multi-day penalty for the maximum 60 days allowed by 

NMED policy, which would be a very substantial amount in this case. Furthermore, it is 

NMED policy to add the realized economic benefit of noncompliance to the gravity 

based portion of the penalty. 

In the penalty calculations we produced to you, we estimated that it would have 

cost$ 75,000.00 to incinerate the asphalt and soil. You now state that the asphalt and soil 

could have been landfilled for approximately$ 18,000 to$ 20,000. 

The evidence does not establish that the debris could have been landfilled rather 

than incinerated. Your clients previously sent debris from the same area for incineration. 

NMED presumes your clients had a reason for doing so. The debris was sampled for a 

limited list of constituents and not for all constituents identified in the underlying vapor 

plume. Thus, the sampling performed does not demonstrate that landfilling would have 

complied with land disposal restrictions. 

Nevertheless, in light of the litigation risks facing NMED, LANL's self-reporting 

of the incident, and the lack of evidence of substantial actual or threatened harm to the 

environment, NMED is willing to compromise the penalty assessed by the Compliance 

Order. NMED hereby proposes that the Compliance Order be settled in accordance with 

the enclosed, red-line, strike out, revision of the proposed Stipulated Final Order, which 

provides for a civil penalty of$ 90,000. Please let me know whether this counteroffer is 

acceptable to your clients. 

This letter is an attempt to compromise disputed claims and is not admissible in a 

judicial or administrative proceeding to prove liability for or invalidity of the claims or 

their amount. 

Thank you for your attention to this matter. 

Sincerely, 

~7%~ '-
Nicholas F. Persampieri ~ 

2 



IN THE MATTER OF 

STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

THE UNITED STATES DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE UNIVERSITY OF CALIFORNIA 

LOS ALAMOS, NEW MEXICO 
NM0890010515 

RESPONDENTS. 

STIPULATED FINAL ORDER 

COMPLIANCE ORDER 
HRM-98-03 (CO) 

Pursuant to 20 NMAC 1.5.601, the Secretary of Environment ("Secretary"), the United 

States Department of Energy ("DOE"), and the Regents of the University of California ("UC") 

("collectively the Respondents"), hereby stipulate and agree and the Secretary of Environment hereby 

orders that the violations alleged in Administrative Compliance Order 98-03 issued by the Secretary, 

through his designee, the Director of the Water and Waste Management Division of the New Mexico 

Environment Department on or about June 25, 1998 ("Compliance Order"), are settled as follows: 

1. There are no findings of fact or conclusions of law in connection with this agreement. 

2. NMED requires no corrective action at the compactor dome and Pit 37 at Los Alamos 

National Laboratory TA 54 Area G for the alleged placement or disposal of hazardous waste 

contaminated asphalt and soil transported to the compactor dome and Pit 3 7 from the site of the 

mixed waste storage dome in T A-54 Area L that is the subject of the Compliance Order,.:. as)3halt 

material used as fill at the oom)3actor dome and Pit 37 may remam where i-t is and need not be 

managed as hazardous waste. 

3. The asphalt and soil referred to in Paragraph, 2, above, may remain where it is and 

need not be managed as hazardous waste. 



~. NMED will attempt to settle pursue the Los Alamos County Landfill corrective action 

issues with the County of Los Alamos and other parties 'n'ith the DOE in a document separatelY from 

this settlement agreement.:. and thereb)' resolYe that portion of CO 98 03 outside ofthis agreement. 

4~. Respondents will pay a civil penalty in the amount of$ 90-l-§.,000 bv delivering a 

check which references "Compliance Order HRM- 98-03," payable to the Hazardous Waste 

Emergencv Fund to Linda Romero. Office of General Counsel, New Mexico Environment 

Department. P.O. Box 26110. Santa Fe, NM 87502-6110 within ten (10) days of execution of this 

Order by the Secretarv. solely for the purpose ofa:voiding the expense and litigation risk of further 

proceedings. Respondents shall not be required to take further action in order to satisfy the 

Compliance Order. 

~. Subject to the reservation of rights set forth in Paragraph 7 below, NMED covenants 

not to take further administrative or judicial action against DOE and UC with respect to the violations 

alleged in the Compliance Order. 

7. NMED reserves the right to take any and all administrative or judicial actions which 

NMED determines are appropriate. including the assessment of penalties or Unposition of corrective 

action requirements with respect to the Rubble Pile at the Los Alamos County Landfill if the 

outstanding issues regarding the Rubble Pile are not settled to NMED's satisfaction. 

6~. The Stipulated Final Order shall not be construed as an admission by Respondents of 

any of the allegations of the Compliance Order. Respondents deny the allegations of the Compliance 

Order, except to the extent that they have admitted certain allegations of the Compliance Order in 

their Answers to the Compliance Order. 

2 
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9. DOE and UC reserve the right to assert any and all defenses they may have to any 

administrative or judicial action that may be asserted by NMED in accordance with Paragraph 7, 

above. 

10. Nothing contained in this Stipulated Final Order shall be deemed to affect the parties' 

respective rights and obligations, if any. concerning remediation of Pit 37 and the area of the 

Compactor Building in Area G, arising from incidents other than the alleged incidents described in 

Paragraph 2. above. 

+11. The Compliance Order is hereby dismissed. 

ORDERED, STIPULATED AND AGREED TO BY: 

PETER MAGGIORE 
SECRETARY OF ENVIRONMENT 
NEW MEXICO ENVIRONMENT DEPARTMENT 

1190 St. Francis Drive 
P. 0. Box 26110 
Santa Fe, NM 87502-6110 
(505)827-2855 

3 
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APPROVAL RECOMMENDED BY: 

WELDON L. MERRlTT 
HEARING OFFICER 
P. 0. Box 26110 
Santa Fe, NM 87502-6110 
(505)827-1603 

STIPULATED AND AGREED TO BY: 

GREG LEWIS 
DIRECTOR 
WATER AND WASTE MANAGEMENT DIVISION 

NEW MEXICO ENVIRONMENT DEPARTMENT 

1190 St. Francis Drive 
P. 0. Box 26110 
Santa Fe, NM 87502-6110 
(505)827-2855 

NEW MEXICO ENVIRONMENT DEPARTMENT 

OFFICE OF GENERAL COUNSEL 

By: _____________ _ 

Nicholas F. Persarnpieri 
Assistant General Counsel 
P. 0. Box 26110 
Santa Fe, NM 87502-6110 
(505)827-1031 

4 
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THE REGENTS OF THE UNIVERSITY 
OF CALIFORNIA 

By:, _______________ _ 

Richard Burick 
Director of Operations 
Los Alamos National Laboratory 
Post Office Box 1663, MS A-100 
Los Alamos, New Mexico 87545-1663 
(505) 667-0079 

UNITED STATES DEPARTMENT OF ENERGY 

By: _______________ _ 

David A. Gurule, P.E. 
Area Manager 
U.S. Department ofEnergy 
528 35th Street 
Los Alamos, New Mexico 87544 
(505) 667-5105 

VEHOU02:138249.1 
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Sheila E. Brown, Esq. 
Of Counsel 

Lisa Cummings, Esq. 
Of Counsel 




