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I,os Alamos lSational I-Jaboratory 
0~ of 'Ill~ LIIHmtl_, CDll#sd 
P.o. Box 1663, MaU Sto-p Al83 
Lo1 Alamos., New Mexico &754~ 
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VIA FACSIMILE 

Nicholas Pcrsampicri, Esq. 
New Mexico Enviromncmt Departm.Ol\ 
Office of General Counsel 
1190 St. Franci.s Drive 
Santa Fe, NM 87505 

RE! Compliance Order 9R-03 

DearNic~ 

Dllte: Aprll 29, 1999 
Refer to: 10520-9812/9914 

We appreciate your prompt response to our letter and proposed Stipulated Final Order to resolve 

Compliance Order 98-03. We are disappointed in NMED's counter proposal and th't not believe 

it provides an appropriate basis for settling this matter. Our position continuas to be that tb~ 
Compliance Order is founded on erroneous fact., and improper application of thr: bllZIU'dou5 

waste laws a.u.d could not withstand ~ither administrative or judicial ehallenge. 

We besli.eve that our legal memoron.dn, ~me uf which was included with our answer last July, and 
the other sent to you on April16, 1999, coDQluaivcly dcmonstrak that th11.7 "sphalt material was 

neither a solid nor a hazardous wutc and was tbcrefore not subject to the New Mexieo 
H~ardous Wa.'itc: Act or Regulations. Additionally. as we have discussed with you Nld 
descri'bed in our paper of Dooember 2 1. 1998. our internal investigation has clmified that none of 
the asphalt removed from the swalc of the pad. at AreaL, TA-54~ was disposed of in Pit 37 or in 

the County Landfill as alleged in the Compliance Order. 

While we have rcrpca.teclly apologized for the fact that NMEo•s letter of July 22, 1994 was 
eventually overlooked when the material from the ~wale adjacent to the pnd was removed to 

Area 0 1 it hu stnee become apparent to us that shtce the asphalt was not a solid or hazardous 

waste, NMED' s directive that the material be handled as bazardous waatc is certainty subject to 

challenge. Additionally, w~ believe t1wt the Group Leadtlr's statmncmt indicates his good faith 

belief that 1he ma"terial was not a solid or hamrdous waste. 

It is troubling that NM.BD would attempt to impose a penalty of $90,()00 under such 

circumstanoes and our gJicnts cannot lii'CC to expend public monies to pu.y such a substantial 

~natty for 11. matter on which we believe there is minimal 11a.bi11ty. We ha.ve made every effOrt to 

assess our potentW responsibilttit!ls in this matter nnd as far as we can detennine. the only legal 

Opetotecl by tile ll nl vcrAI~ of Cel ifonlla fo' th~ Depatlmenl o£ B11ot&Y 
All EqiiW Opportunity f'..mp1Q)'Br 
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baais which NMED hall set forth for the payment of a fmc in either the Compliance Order, or in 
your letter of April27. is the alleged fllilure to characterize the material. Since the uphalt pad 

was iL, 'fact sampled, we dispute this allegation. However, in the interes1s of settling this matter 

we offered to pay a Sl s.ooo penalty as set forth in the first count of1he Complian.oc: Order. 

With regard to the 1and£Uling of the asphalt material. while you arc: correct that originally some 

asp bait was sent to an incinemtor, this proved to be unneoes.cwy, and tlnce that time numerous 

shipments of asphalt from TA-54 have bcc:n shipped to Kcttlcmnn Hills hazardous waste 1andtlll 

in California. We understand that your lnspe<:n>rs have reviewed the manifests for some of these 

shipments but we would also be happy to provide you with copies veri1)'ina that such material is 

appropriate for wu:ifilling and need not be incinerated. 

Bec.wse of our legal position that t::ru: asphalt material i9 not &olid or hQzordous Wll!ltot we prctbr 

the laniJUSIC as we originally set fo11h in paragraph :l of1he Stipulated Final Order. However) we 

believe that if this matter is ultimately compromited we can come to an fl8Rement on this 

language and most of the other eha,naes )IOU have made tn the Stipulated Order, 

We do s~sly object. howevc:r, to leaving tbe rubble pile con-ective e.edon sub,jeet oo this 
Order. "lne facts do not support any conclusion that tho asphalt material which is the subject of 

the Compliance Order WWI transported to the County landfill. The County submitted its proposed 

comcti ve action plan to NMED in August of 1998 and has not yet received a reaponse. NMED 
has jurisdiction under other authorities to deal with necessary cort'e4llive actions at the landfill. 

We would like to have the Stipulated Order resolve all matters related tn CO 98-03 and leave 1he 

resoluti.on of the corrective a.etion on the rubble pile to other ~:~.ppropriate NMED authorities. It is 

our Wldoratandina from our conversations with you that NMED Is close lo a resolution uf this 

mstter and we believe: this is a rc&lfOnable request. 

Our clients continue to be dciirous of soullne this matirn' in onJc:r 10 avoid the additional costs of 

going forward to a. hea.ring. In order to finally and completely settle CO 98~03 ~ our clients are 

wi11ina to iJJ~;;;lude the: alle£,red economic benefit u set forth in our letter of Apdl23, 1999 in the 

payment of the penalty. This brings our total offer to $35,000. Th8 rationale f6t this amount is 

S 1 S,OOO fur the alleged failure to characterize plus $20t000 for the alleged economic benefit 
which was never realized as the material was neither a solid .nor 11. hazardoWJ waste. Under the 

circumstances, we believe this offer is extremely reasonable and we would have great difficulty 

justifying any additional amoWlt to our clicota. This offer is made in an attempt to compromise 

disputed. claims, and this l6tter is not to be oonsrrued as on admission and may not be used in a 
judicial or administrative p.roc;ecding to prove lia.bility. 

Operated b)'~ Uni~11rlity ofC.:ll.fbmia flJI" thu Deplll'tn:l~-nt of EJ)(Xgy 
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We eamestly hope that NMED will consider our counter to yow- counecr proposal and appreciate 
your efforts to resolve this matter. 

Yours very truly, 

University ofCalifomia 
Los Alamos Naticnal Laboratory 

~)·~.~~--
Sileila E. Brown. 
Deputy Laboratory Counsel. 

U. S. ~artment of Energy 
Los Alamos At'e& Offi~c 

Cys: Records Room 
File, (2) 
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