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· g Los Alamos 
NATIONAL LABORATORY 

Laboratory Counsel General Law 
P.O. Box 1663, MS: A187 
Los Alamos, New Mexico 87545 
(505) 667-3766/Fax (505) 665-4424 

Tannis Fox, Esq. 
Assistant General Counsel 
New Mexico Environment Department 
P.O. Drawer 26110 
Santa Fe, NM 87502-6110 

Date: November 7, 2001 

HAND DELIEVERED 

RE: Compliance Order 99-03 Response to Request for Additional Information 

Dear Ms. Fox, 

Enclosed please find the original affidavits of Stephanie Archuleta, Richard Carlson, Sean French, Brady 
Means and Barbara Smith. These affidavits are provide in response to the New Mexico Environment 
Department's request for additional information regarding various finding cited in Compliance Order 99-
03 relating to the 1997 RCRA inspection of Los Alamos National Laboratory. In addition, also enclosed 
are fiv.'e Hazardous and Mixed Waste Facility Inspection Record Forms for inspections at TA-54 AreaL 
relating to the issue in the affidavits Brady Means and Sean French. 

I have enclosed an additional set of copies of the above referenced documents for Ms. Brinkerhoff. 

Should you have any questions regarding these documents do not hesitate to contact Ellen Louderbough. 
Ellen will back in the office the week ofNovember 191

h. 

Sincerely, 

S. Catherine Thayer 
Environmental Paral 

SCT/ 

Cc: B. Osheim, DOE/LAAO, MS-A-316 
Records Room 
LC/GL File 

An Equal Opportunity Err, 
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STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

IN THE MATTER OF 
U.S. DEPARTMENT OF ENERGY 
ANDTHEREGENTSOFTHE 
UNIVERSITY OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

AFFIDAVIT 

COMPLIANCE ORDER 
HRM -99-03( CO) 
(1997 Inspection) 

1) I, Stephanie A. Archuleta, am an employee ofthe University of California at Los 
Alamos National Laboratory (LANL). 

2) I have been employed at LANL as a contractor or UC employee since September 
1988. 

3) I am aware of the statements contained in finding number 14 and conclusion oflaw 
number 7 of the New Mexico Environment Department's (NMED) Compliance Order NMHWA 
99-03. 

4) At the time of the 1997 inspection I was ESH-Generalist with Physics Facility 
Management (P-FM). 

5) After joining the P-FM in the spring of 1997 I asked my the facility manager about the 
status of the TA-3 Ion Beam Facility (IBF) and was told that the Physics Division Office made a 
decision to put the IBF into an operational stand-by mode after the tenant organization 
determined it could no longer fund operational costs and the space tax. 

6) On information and belief the IBF was at all times under the management and control 
ofP-FM. 

7) In 1997 the IBF was in deactivated status with all primary experimental equipment left 
in place so as to be operationally ready when needed. 

8) All hazardous waste had been removed from the IBF < 90-day storage area(s) and 
Satellite Accumulation Area(s) and they were closed when I arrived at P-PM. 

9) In late spring of 1997, the Physics Division Office determined it would not reoccupy 
the space and that the facility was excess to the Division's programmatic mission. 

10) As the ESH-Generalist for P-FM, I was tasked to begin close-out activities which 
became the IBF Safe Shutdown Plan. 



11) As part of the Safe Shutdown I initiated a chemical inventory to identify products that 
could be used by other groups within the Division. 

12) I worked with the CHEAPER program (EM-SWO), the ACIS program (ESH-5), 
theDARHTProject), to transfer materials on-site and off-site (to organizations such as Lawrence 
Berkeley Laboratory, Yale University and the University ofFlorida) to programs that could use 
chemical products and equipment from the IBF. 

13) All chemical product that could not be transferred to new owners or otherwise 
recycled were disposed of as waste. 

14 Other equipment was excessed through standard DOE processes. 

15) The close-out activities were completed by P-FM in 1999. 

16) The building is currently in excess status under the control of FWO Division. 

FURTHER AFFIANT SAYETH NAUGHT. 

STATE OF NEW MEXICO ) 
) ss. 

COUNTY OF LOS ALAMOS ) 

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this /)/:i.;day of 
October, 2001, by Stephanie A. Archuleta. 

My Commission Expires: 



STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

IN THE MATTER OF 
U.S. DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE 
UNIVERSITY OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

AFFIDAVIT 

COMPLIANCE ORDER 
HRM-99-03(CO) 
(1997 Inspection) 

1) I, Richard V. Carlson, am an employee ofthe University of California at Los Alamos 
National Laboratory (LANL). 

2) I have been employed by LANL since 1975. 

3) I am with the Tritium Science and Engineering Group. 

4) I am aware of the statements contained in finding number 30 and conclusion oflaw 
number 9 of the New Mexico Environment Department's (NMED) Compliance Order NMHW A 
99-03. 

5) At the time ofthe 1997 NMED inspection the titanium metal located at TA-21 
Building 209 was commercial product. 

6) The titanium metal was in the original shipping drum. 

7) The titanium metal was properly labeled and had the appropriate Material Safety Data 
Sheet with the drum. 

8) The titanium is used for two operations: 1) collection of impure gases to maintain an 
ultra pure glovebox atmosphere; and, 2) as a solid storage material for hydrogen isotopes. 

9) To create an ultra pure helium glovebox atmosphere, the titanium is placed in a 
titanium furnace adjacent to the glovebox. The furnace is approximately two cubic feet in size. 
The helium gas in the glovebox is forced through the furnace where the heated titanium captures 
impurities from the helium. The pure helium is returned to the glovebox. 

1 0) The furnace has been used for this type of operation from 197 4 to 1996. 

11) The furnace was last used approximately 5 years ago. 

13) An air permit is not required for this operation because neither the furnace nor the 
glovebox emit gases or particulates. The process is a closed system. 



14) The titanium in the furnace was last replaced around 1990. 

15) The titanium product remains at TA-21, Building 209. We are currently shutting 
down the tritium facilities at TA-21, and may use the titanium for storage of tritium during the 
shutdown. 

16) After completing the shutdown of the tritium facilities, titanium no longer needed to 
support operations at TA-21 will be moved to TA-16, for use in the future to store hydrogen 
and/or the gettering of selected gases. 

FURTHER AFFIANT SA YETH NAUGHT. 

Richard V. Carlson 

STATEOFNEWMEXICO ) 
) ss. 

COUNTY OF LOS ALAMOS ) 

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this \ st day of 
November, 2001, by Richard V. Carlson. 

NOTARY PUBLIC ...... 

My Commission Expires: 
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STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

IN THE MATTER OF 
U.S. DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE 
UNIVERSITY OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

AFFIDAVIT 

COMPLIANCE ORDER 
HRM-99-03(CO) 
(1997 Inspection) 

1) I, Sean B. French, am an employee ofthe University of California at Los Alamos 
National Laboratory (LANL). 

2) I have been employed at LANL since June of 1994. 

3) I am aware of the statements contained in finding number 77 and conclusion of law 
number 40 of the New Mexico Environment Department's (NMED) Compliance Order 
NMHWA 99-03. 

4) During the 1997 inspection ofT A-54 by the NMED, I was the Team Leader for a 
group of LANL environmental professionals tasked with accompanying NMED inspectors 
during their visit and responding to their requests for information. 

5) On July 9, 1997, one of the individuals on my team, who has since left LANL, 
accompanied John Tymkowych when he inspected the containers stored at TA-54, AreaL, 
Dome 215 on July 9, 1997, this individual reported to me that Mr. Tymkowych had walked 
through the dome and looked at all of the containers stored there. 

6) This individual also informed me that during his inspection of Dome 215, Mr. 
Tymkowych requested the following information: 1) the Waste Data Form and Waste Profile 
Form (24069) for container 91003413; 2) the date of receipt for container C97077182; 3) the 
date when waste was transferred from seven 350-gallon tuff tanks (C97077179- C97077184 and 
C97077188) into 55-gallon drums; and, 4) the waste generation history of a 5-gallon bucket of 
waste documented on Waste Profile Form 21453. The individual reported to me that all the 
requested information had been provided to Mr. Tymkowych. 

7) At no time during or after the inspection of Dome 215 did Mr. Tymkowych express, 
to me or anyone on my team, any concerns regarding the labels on any of the drums being faded, 
illegible and/or incomplete. 

8) At no time during or after the inspection of Dome 215 did Mr. Tymkowych question 
accumulation start dates for any of the containers in the Dome. 



9) Frank Sanchez and Mike LeScouamec of the NMED reviewed inspection records for 
TA-54, AreaL on October 22, 1997. 

1 0) Mr. Sanchez noted a finding that some drums in Dome 215 had labels that were 
faded, illegible or incomplete. Mr. Sanchez was asked to go to Dome 215 and examine the 
drums in question, but declined to do so. 

FURTHER AFFIANT SAYETH NAUGHT. 

STATE OF NEW MEXICO ) 
) ss. 

COUNTY OF LOS ALAMOS ) 

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this o~ay of 
November, 2001, by Sean B. French. 

~· 
.My Commi~sion Expires: 

2 



STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

IN THE MATTER OF 
U.S. DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE 
UNIVERSITY OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

AFFIDAVIT 

COMPLIANCE ORDER 
HRM-99-03(CO) 
(1997 Inspection) 

1) I, Brady K. Means, am an employee of the University of California at Los Alamos 
National Laboratory (LANL). 

2) I have been employed by LANL since 1984. 

3) I have performed RCRA inspections at TA-54 AreaL since 1993. 

4) I am aware of the statements contained in finding number 77 and conclusion of law 
number 40 of the New Mexico Environment Department's (NMED) Compliance Order 
NMHW A 99-03. 

5) I am the LANL TA-54 inspector who inspected TA-54 AreaL on or about the week of 
April14 through April 18, 1997 and subsequent weeks. 

6) I recorded inspection findings on a Hazardous and Mixed Waste Facility Inspection 
Record Form (IRF) during each inspection I made, and did so in April1997. 

7) The April 14 through April18, 1997, IRF references a number of items known as 
"action required" (AR). AR 2 reads, "labels on secondary waste generated by mixed waste SSD 
project are faded, illegible and incomplete." AR 3 reads, "labels on some drums of secondary 
waste generated by mixed waste SSD project are missing accumulation start dates". 

8) It is an has been the practice at Area L to affix DOT hazard class labels on each drum 
ofRCRA regulated waste, or to include on the RCRA label the DOT hazard class information 
for the waste in the drum. The DOT hazard class information is used to appropriately segregate 
waste drums. 

9) AR2 and AR3 were resolved by working with staff who had access to the necessary 
information regarding the contents of the drums and the accumulation start dates. 



FURTHER AFFIANT SA YETH NAUGHT. 

Brady eans 

STATE OF NEW MEXICO ) 
) ss. 

COUNTY OF LOS ALAMOS ) 

1~ . SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this 01_ day of 
g~Jf, 2001, by Brady K. Means. 

NOTARY PUBLIC 

My Commission Expires: 

2 
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ao SURFACE IMPOUNDMENTS FREEBOARD (2 A) 
AND CONl'AINMENT SUDDEN DROPS IN LEVEL . /VA ;\/;_1 ;v;.:l.. IvA !V4" 

II PORTA BERM LEAKS, CONDmoN IVA I\! A ;\/A- NA. AlA 
12BYBWA.SH LEAKS, FUNCilONING 

SAFETY SHOWERS Ol< Ok ·oK 0/< OK 
IJ STRUcnJRAL INTEORlTY DETERJORAnON AND LEAKS, 

OPmNTAINERSfi'ANKS. CORROSION, DAMAGB 
VALVES. PIPES. AND FLANCiES OJ< rJk OK f))( CJk" -

a•coVERJUD OF CONTAINERS nosED AND SECURED ()k O_k (//( rJk CJK 
IS W ARN1NG SIGNS POSTED .t READABLE (BIUNCiUAL) 01< (J ;k'._ OK ok rJK 
••LABELS '"HAZARDOUS W ASff:' PRESENT 

ON AU. CX>NTAINERSII'ANX.S VI 1._ -:"" .A·/( ) ,Ap _') Vq(\, _) VffZ_) 
17 ACCUMULAnONSTARTDATB . PRESENT ON AlL CONrAINERS. 

TANKS. NONE EXCEED 11MB 
RESI1UCI10NS !tf b AI..£ //£_; Art· lfifi[ 

II RUN ON.OFF CONTROL INTEORJTY, EROSION, 
(ARE:4. L G. H. P) PONDING 
UNDFILLS, DETONAnON PADS Clk !!k r;<: (1k 0/( 

It COVER I!'t'TEGRITY (AREA L. Ci, EROSION, SUBSIDENCE. 

!VA-H. I'). lANDFILLS WATER IN11tUSION lM~ A/+ '\ /: f0j :' '/-" ' ' 

DK r:l: (lj/ 
i 20SECURITY CONDmON. FENCOOATESJLOCKS ( .. ' .. ~ C11< I 

. ' " 
OK 1'-' . ' ~·K ~j\,_ 21 SITE UCilr7:'m FUNcnONS PROPERLY . ' /._,,' (/; i ;~· :"'-. I . ' .. 
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HAZARDOUS ANOC"IXED WASTE FACILITY INS0CTION RECORD FOAM 

rrEM INSPECTED FOR SUN MON TUE WED TBU m SAT 

22 CO!'n"AINMENT S'mUCTURES INTEORJTY, STANDING WA TEJt. 
VEGETATION, EROSION AlA- lA/'.. q 0/<. C<: OK r'i/< AlA 

23 AlSU SPACE. STACKING ADEQUACY, APPROPRlA TENESS ()/( {Jj{ '~ L , OK rJk 
2A MANAGEMENT OF SEGREGATED ACCORDING 10 

CO!'n" AJNERS COMPA TIBIUTY CJK 0/C:: C!( Ok C'/( 
:s HOSE BIBS, WATER SUPPLY LEAKS, PUNcnONING t1K 0/( c''/ I I'\ [//( dj( 

2111 STORAGE SHEDS FLOOR DAMAGE. UQUID a!< (1)( C!( (!/( ~< 
%7 ROADIWORIC SURFACES CRACK.SIPOTIIOLES !liZ~ WA (? 4R. ~ IA,R. a l4/Z q; 
21 WIND SOCK DAMAGE. PUNCI10NING 0)< Ok C)( Ok Ol< 
2t SHAFT COVER AND RAIL PRESENT, DAMAGE a/< ok C!< dK r.'K 
30pAIJ.EI'S INTEORlTY, DAMAGE 0)( ~k (}!( dl< OK 
31 TREATMENTTANKS PROPER OPERATION, J.EAKS NA. !VA- All+ NA. NA 
n RERtKiERA TOR DAMAGED CO!'n"A.INERS. 

PROPER OPERATION 01< C'/; 01( ()k rJK 
D SPIIJ.CON11l0L. FIRE, AND PRPSENT AND IN 0000 

EMEJtGENCY EQUIPMENI' WORXING ORDER. Ok OK dk ()/( C'k: 
HINCJNERATOR EMERGENCY PROPER OPERATING CONDmON 01 

i!v'A NA Af4 W AS'I11 FEED Ctrl'OFF/AIARMS ALL SHt1'1'DOWN CO!mlOLS NiL M1 
JS INCINERATOR. PUMPS, VALVES, I..EAICSISPIIJ.AMPERING, 

PIPES. MONrroRING CONTROLS OPERATING wmflN SP£CS. IJVLl lli<! AlA- NA- NA 
311 PRESSURE VESSELS DETERIORATION AND 

{S-Sn'E) SANDCONDmoN IVA- NA !VA ;\1;.1 NA-
17 OIL BURN PANS (S-SITE) DETERIORATION A LEAKS · NA- AlA- j\,1 A- tJi.J 1\!4 
31 HE BURN PADS DETERIORATION, 

{S-Sn'E) . VEOETAnoN, SAND 

I ;VA-CONI)., EROSION /04. ;VA N!.l NA-
Jt RADIATION SAFETY SIGNS. MONITOIUNG (ex~ T 'H) ol( dl< [)/\ rJJ< (JK 

40DATE DATE OF INSPECTION 7~/-~7 1!~7 7-~3~7 T-.':1/..J:f) 7-:J.% 
AI TIME TIME OF JNSPEC'llON 7:tr;q"' ~ .. I (.a"' 7:oca111 7-'ffOq,. 7,'{/(Jnn, 

42INSPECTOR. INITIALS OP INSPECTOR f3k!v; BXM. t3Kl'-1 BKM !31\M 

.... 

Attachment 1-1 (Continued) 
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lt:~..l-97..' A~-:rn '7u~~lrlt'llf /11?-C'rtnpfi'tJ;, tJ11 ~ome /pbtJ/? qf ?t"t'"ttl7rlory -,_ w~~le ~rtt;n /Yiixtt/ wa41-e wcrrK ct9-~f?rt!j,ccl~- I 
Dcr.fo. ?MIL, A (JJ1 gc>/nq_, 1 t;tJ,me d 1'1/mt; CCTJn/!f'ltod &nd r -e !di>r' I tJd t1 / 

A'6-drllhJ 96'06 J/09~ AtJt7 f'xc~drJ ly~l tn t;.lrJrt1j~ 
l..t'l/i/17/Laidlarv f/11jJio{~rct; will rhCJdl'i_ ii?JI~t" Ct71'1hl/1~r 
I~ 1?1 ree + CJ«. 91'1 ~ t; /t ifn' r:>11-l- c r lf'f' I'' q 

If I< f{-/q -1- Af!lr-'5 J vy/ r/1 'i icl f' v t'A lc /p rt" I J c. I ctl.rr!Pcl td ~ r 
rr-;atrt; 

/11{ 1-l<tJi/1 wd./.Pr ,~1\ ctJd-ttlnmf'.n-1 ~~~~- -;Jvmrd 9t!ll'to da;1 ~ 

7-» ~9 7: A-~1- Iff( o; AI« C?aJ7?e a c; a bol/ 'f 
7~ 3-9 7 : AI?..:< 1 /+J< ~/1~ g-' ~CIM C' a7 crWY'( 
7-.:2 lf -97 :If!(~ ;If/?- 6; Itt. 7) t7 a J7? c: a? a 6o v -e 
7 -;2 Cj -? 7 : If I..) 1 Iff(~ /f-1(_ ~ '5 om~ a 5 cr !:o V f 

}f Non:;: mort 1rojrtt;t; betnf mer) e C/7 /II(~ da!); 

~CiJt.OUP 47 DATE •11ME 



·· HA2.ARDOUS AND ~IXED WASTE FACIUTY INSP.F;CTION RECORD~FORM 

1 PACII.lir f;f -17 t.j w· 2 .c90 DAY. GENERATOR. STCIUGB 'ST.u:tDATif •mm DAnr- .• 

1- nEA TMENT. STORAGE. DISPOSAL lO-G' -It -
0 LaadfiD. 0 Swfa.ce Impmn 6m r:nl 0 WusePile 0 'IhcraM1 Tra~mea~ o~T.-. 

O.IDc:iDen&ar 0-Misc.Uu DTaat OUST Dl.udT~ O.UadctpCiWIIIIIIj. 

PART I • Eater- caadi&ioa o1. itaD impeaed (OK or AR. •) ia col~mm for clay iluprded 

rn:M INSPECI'ED FOR SIJH MON n1E WED TBU nl SAT 

•NO USB alECK IP NOW ASI'E IS PRESENT ~lA- r~/4- !lA !VA- Na. NA NA-
.' (UN)LOADING AREA Sl'!IUAND 

C)" TANJCS.ICONTAINERS DElER.IORATION OK Qj_< Ol< CJ!< 
I COWMUNICATION EQUIPMENT PROPERLY 

~1/< ())( /))< (PHONPAW>IO/AUJlMS) FUNCI'IONING r'l(_ OK 'I 

I . ./ 
I 

' T ANICS (AU. ABOVE DISCHARGE CONlROLS I 
GROUND PORTIONS) C:ONDmON. LEAKS. LEVEL 

j\ljl !AfA- I MONITORING DATA (6• FREEBOARD). CORROSION ·~/IJ.. AlA. N4 
to SURFACE IMPOUNDMENTS FREEBOARD (2ft) i 

AND CONTAINMENT SUDDEN DROPS IN LEVEL i 
;V/J ;VA- /\/A- /\lA- /VA-. 

II PORTA BERM LEAKS, CONDmON ; 

;...ill 1/A ~- IVA NA-

• l2EYEWASH LEAKS. FUNCI'IONING 

I a!< SAFETY SHOWERS ()/( 01< dk ()/< 
"S'mUC'nJR.AL INTEGRITY DEFERIORATION AND LEAKS. I 

I 

OP CONTAINERSII'ANKS. CORROSION. DAMAGE I of< _Ol< Yk <Jk VALVES. PIPES. AND FLANGES I Ok 
t4 COVERJUD OF CONTAINERS C.OSED AND SECURED I rJk ~ !lk Cl/( (j/( 
U WARNING SIGNS POSTED .t READABLE (BILINGUAL) flK d/<.. C//( r;Jk ('})< 
••LABELS "HAZARDDUS W A5I'E" PRESENT ! 

ON AlLC:ONTAINERSII'ANKS ! 
~t_ ~ AR-2 4R~ A-1\:) ~~ 

IT ACCUMULATION STAR.TDAlE PRESENT ON AU. CONTAINERS. i 
TANKS. NONE EXCEED 11MB i 

A~6 RESllUCI'IONS : 
Vt~ b VI-R£ AR[ l!t!Z 6 I 

II RUN ON,UFF CON'IROL lNI'EGRITY. EROSION, ! 
(AREAL. G. H. P) PONDING 

nK of{_ fJk 0/:: LANDFILLS. DETONATION PADS 
' Ok 

It COVER. INTEGRITY (AREA L. G. EROSION. SUBSIDENCE. 
H. P). LANDFn.LS WATER INTRUSION !VA- 1\f!J. AlA /\lA. NA 

lllSECURITY C:ONDmON. FENCOOA TES/L.OCKS ·~'I< dK ak ok of< T 

ll SITE UGH"lr'.G FUNCI'IONS PROPERLY oK o}S ....... aK cJf\ ()/< I 
' 
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- . ·-HAZARDOUS AND MIXED WASTE FACIUTY INSPECTION RECORD FORM 

l;o-6' -q 7 !" A-t< .:2. -1-«bt/6 on so,m ~ d ruh1t; o ~ 5FC~ndtt(';t .~'7/t> ft'l)&tYI-f (Jd b;1 
mt.x~d wa;,-le vtlu~l::: of-~_f)f'C'jfcfs lt~ck t;v$'!;jc,!toh...f {"" 7tJriJ1tt-llcr__J? 
drAfa 7f'()rc A a11 d ~~O'bl,i/?1 .'";4~/v-llt'H r_}~f''nJ: . 

ltf< 6- 9&0'6 '/fJtf;) }tf5 f'~(PP('It<Jd, J 'jf'{J {' I J'? /7-fc,l"tlffE - !!?/? ~r (tJ/1-6l/1f"/ 
1 hfP~c; -h; };p 111Pdi~/f'>d -fc /J7PP-/- o'i~1-IP s/i-1-.dt-,o ·c-c/1ft'~9 

&Xfr"'ftnfft Aa.::zardtJL/9 r;,mntm J.e--1-rtJXIdc:o) 

(Til_¥. - fl!-f ftd/Pt; I !1 'j/J rd - a
1

Wfl 1//11, JC I r '"(tr ir c 

10-7-q7~ A-t<.;:;
1

!1-Rbjl-!f(g ?(JJnP tJS aoovy; .. 

io-~~r7~ lt~:2;1ti<6;_Af<. rt f?tlmt- oc; a kve 

Vo-9-q7t!+"~r41.tf/!Jet6 c;omp :t<? Jbfv-e 
II o -; 0 -q 7.'/1;:: ::2

1 
A-~6; If tR. ~ ?am e ~ -~ 0 e1 t?O 1/ (} 

4liNSPECTOR 45ZNUMBER ~GROUP 

44 1NSPECTOR 

(Si~) -/J~~'~ 
II 
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'· 

n~~· ,...,.._,._.,.,., ,......, .,_, .•• ,.,....~._, •• ......,._,A a.. t 1"""'-'-'1'-• I •••• .._.,, .._....., t • ..., •• I&*-~"""'' &6J t '-'' &jea 

, __ ,;...._~-----'· ·····------------ ··'--------.------
·~ <90 DAY, GENERA TOR STORAGB 

• lREA TMENT, STORAGE. DISPOSAL 

0 Surface Iznpoandmcnt 0 Wu&e Pile 0 Thermal Treatment 0 Clc:m/PbysiBio. T~ 

0 Ulldc:qi'OIIDd Iaj. 0 lncinc:ruor 0 Misc. Unit 0 Tank OuST 

PART I- Enter condition o{ item inspeaed (OK or AR•) in column for day inspected. 

ITEM 

6NOUSE 

7 (tJN)LOADING AREA 
TANKS/CONTAINERS 

s COMMUNICATION EQUIPMENT 
CPHONEIRADIO/ALARMS) 

9 TANKS (All ABOVE 
GROUND PORTIONS) 
MONITORING DATA 

1o SURFACE IMPOUNDMENTS 
AND CONTAINMENT 

II PORTA BERM 

12EYEWASH 
SAFETY SHOWERS 

13 SlRUCI11RALINTEGRITY 
OF CONT AINERS!I" ANKS. 
VAL V.ES. PIPES. AND FLANGES 

I-' COVERJUD OF CONTAINERS 

·j1s WARNING SIGNS 

16 LABELS 

INSPECI'ED FOR 

CHECK IF NOW ASTE IS PRESENT 

SPILLS AND 
DETERIORATION 

PROPERLY 
FUNCTIONING 

DISCHARGE CONTROLS 
CONDITION, LEAKS. LEVEL 
(6" FREEBOARD), CORROSION 

FREEBOARD (2ft) 
SUDDEN DROPS IN LEVEL 

t=ll~t1. ~:Ou1NDITION --.---~·-·· 

: :uwcs.FUNcrioNiNG ·--
~ ( I MAY I I f()QQ :: : : ! : 
u ~ETrauORA TION AND LEAK$;) j I 

Co\arostuN, DAMAGE 'v j 

CLOSED AND SECURED 

POSTED dt READABLE (BIUNGUAL) 

"HAZARDDUS WASTE" PRESENT 
ON AU. CONTAINERS/rANKS 

17 ACCUMULATION START DA 'IE PRESENT ON All. CONTAINERS. 
TANKS, NONE EXCEED TIME 
RESTRICTIONS 

II RUN ON/OFF CONTROL INTEGRITY. EROSION, 
(AREA L. G. H. P) PONDING 
LANDFILLS. DETONATION PADS 

19 COVER INTEGRITY (AREAL. G, EROSION. SUBSIDENCE, 
H. P). LANDFILLS WATERIN'IRUSION 

~o SECL'RITY CONDITION, FENCFJGA TES/LOCKS 

0 Land Trc:atmm 

SUN MON TUE WED THU FRI SAT 

01<. Ol< ()/< (II~ 01< 

N;.j. NA- !\!A AlA- NA 

/VA AlA 1\Jj NA ;\14. 

D/< CJ)< OK ()/< CJk 

a!< 0/< (!/( Ol< r/k 
0/( 0/'z () 1\ CJ!< 
dK Ol< Ok 

/JA ()/< oK o!< OK 

Ok 01< t'K O!< Ok 

104 NA NA 1\/A J\?4 
r;K. /Jk OK cV( ok 1 ~------------------~----------------~~4-~~~~~~~~~~~~~--~ 

:1 SITE UGHTING FUNCTIONS PROPERLY ('}/\ dl< oK r!K (}!( J 
' 

Attachment 6-1 
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,'~·ART D. F« _,. A.R (Aaiaa R&qainc., PA.RTI--. *-=rillr ~ Klica ......... .._ _,a. ... fll..._ A&ldl""irin-II .... Jf~. 

"'-' -'<>!#' 

5-1-;-t;?f: A~~ -labt 5 CJ/7 smt~!l JJvmh~r t1 clr"'mt? o~ c:;r-rtJ~/'. 
~.t11C'4/e ~~J1ff'tltfd b'/ m 7,X"~Jd vt/c:r~/'f W(Yrk d ~~ ;rc;;tocf~ 
I 0 c /< 9 u if;[' /tJ;J +-_ 111 fi'o f'_ J1'1Cf-l-ICIJ - dc1fc1 t;f'cl rc 4 o 11d /;p/,/t=o-
f' '"70 /L/ hrnJ 01lft11'7 .. 

f_, .- & -{( f{ _: A-/. c) C,(/f J? ~ (l :;· C( U(J v t' 
G -( -9 c; ~: /-1 f.. ~ set 11' co tr7 a ho v·t' 

- • -- --·~ 
~-

. :-:- -"'('"·· 

r e t?o I if ,-J · ~,__ "f],tJI(;-QYl ~ ... 

. 

; . / 

I: I ; 

MAY l 
IU~I 

I 1998 ' 
j~>; l L i -

·-

(Sou: lti!IIIS 0"'" mast be comp~ rcr a1 ~) 

• 3 L'lSPECTOR 4'ZNUMBER. -44GROUP 

.. 

BroJ1 K 1'1 Pt? 11§ (Prinled Name) 

)::: r!-'3 ~V() (IC6)_1-f 11 
" L'iSPECTOR 
(Si n: v. 

u 
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STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

IN THE MATTER OF 
U.S. DEPARTMENT OF ENERGY 
ANDTHEREGENTSOFTHE 
UNIVERSITY OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

AFFIDAVIT 

COMPLIANCE ORDER 
HRM-99-03( CO) 
(1997 Inspection) 

1) I, Barbara F. Smith, am an employee of the University of California at Los Alamos 
National Laboratory (LANL). 

2) I have been employed with LANL since 1984. 

3) I am aware of the statements contained in finding number 47 and conclusion of law 
number 37 of the New Mexico Environment Department's (NMED) Compliance Order 
NMHWA 99-03. 

4) At the time of the 1997 inspection I was with Chemical Science and Technology 
Organic Chemistry Group (CST-12). 

5) At the time of the inspection I was the team leader for the experimental work be ing 
conducted at TA-46, Bldg. 24, Rm. B6. 

6) At the time ofthe inspection CST-12 was in the process of setting up new equipment 
in our laboratory at TA-46, Bldg. 24, Rm. B6. 

7) At the time of the inspection a new mercury analyzer instrument was being assembled, 
tested, and calibrated. 

8) We were running large amounts of water through the system to check flow meters and 
solenoid valves. We were having trouble getting the ball meters working properly and were in 
the process of replacing them. 

9) The technician who was performing this work is no longer in CST-12. 

1 0) The reagent we used to calibrate the machine flow was water. Reagents that are 
generally used in the analysis are tin chloride in dilute hydrochloric acid. 

11) When the reagents used for analysis mixed with the volume of water in the collection 
container, it would have formed a slightly acidic solution. 



12) Because of the large but unquantified volume of water we ran through the machine 
prior to calibration, I cannot calculate the pH of the solution in the container. 

FURTHER AFFIANT SA YETH NAUGHT. 

BARBARA F. SMITH 

STATEOFNEWMEXICO ) 
) ss. 

COUNTY OF LOS ALAMOS ) 

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me thisl/~day of 
October, 2001, by Barbara F. Smith. 

My Commission Expires: 

2 
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Los Alamos 
NATIONAL LABORATORY 
Laboratory Counsel ,:;;];. General Law Offices 

P. 0. Box 1663/MS A 187 
1650 Trinity Drive 

Los Alamos, New Mexico 87545 
(505) 667-3766, FAX:665-4424 

Connie M. Salazar 
Hearing Clerk 
New Mexico Environment Department 
1190 St.' Francis Drive, Rm. N4084 

I 

Santa Fe, NM 87502 

RE: COMPLIANCE ORDER 99-03 - ANSWER 

Date: March 14, 2000 

Symbol: GL: 10520-9920 

HAND DELIVERED 

Please find enclosed the original Answer to Administrative Compliance Order signed by the 
Regents of the University of California (UC) in connection with Compliance Order HRM- 99-
03, as well as documents demonstrating compliance with ordered actions. Also enclosed is the 
Certificate of Service, and a copy of the Compliance Order. 

Sincerely, 

~~,.~~ 
Ellen T. Louderbough 
Staff Attorney 

Encs. 

Cys: Tannis Fox, NMED, (with enclosures) 
Hortense Haynes, LAAO, (with enclosures) 
LC/GL 
File (2) 



Ms. Connie Salazar 
Hearing Clerk 

Department of Energy 
Albuquerque Operations 
Los Alamos Area Office 

Los Alamos, New Mexico 87544 

MAR 14 2000 

New Mexico Environment Department 
1190 St. Francis Drive 
Santa Fe, NM 87502 

Re: IN THE MA TIER OF U.S. DEPARTMENT OF ENERGY AND 
JHE REGENTS OF THE UNIVERSITY OF CALIFORNIA LOS 
ALAMOS, New Mexico, NM0890010515; COMPLIANCE ORDER 
HRM-99-03 

Dear Ms. Salazar: 

Enclosed for filing is the Answer of the U.S. Department of Energy in the 
above matter, together with a copy of Compliance Order HRM-99-03. 
The enclosure to the Answer of the Regents of the University of 
California entitled, "99-03 Ordered Actions," and the enclosure to 
this letter comprise the Department's response to the above order. 

We have also provided a copy of our Answer to counsel for the 
Complainant. Please call me at (505) 667-4667 if you have any 
questions. 

Enclosure: As Stated 

Sincerely, 

Elizabeth L. Osheim 
Counsel 



1 

The issue has arisen as to whether the chemical products that are the subject of 
Compliance Order (CO) 99-03 constituted solid waste regulated under Subtitle C of the 
Resource Conservation and Recovery Act (RCRA). To arrive at such a conclusion, one 
must determine if the chemicals were either secondary materials within the meaning 
established by recycling regulations, or if an intent to discard existed. 

A brief examination of EPA's regulatory structure designed for recycling is useful in 
determining whether these materials were solid wastes. On January 4, 1985 
(50FR616)(see attachment #1), EPA revised the definition of solid waste as it relates to 
recycling such that both knowledge of what a material is and how it is recycled is 
necessary to determine RCRA Subtitle C applicability. EPA's jurisdiction includes 
"secondary material", identified as spent materials, sludges, by-products, commercial 
chemical products (recycled in ways that differ from normal use (50FR618, #2)), and [ 
scrap metal. Once a substance is determined to be §econdary material, the manner in 
which it is recycled must be evaluated to arrive at Subtitle C applicability. If its use 
constitutes disposal, if it is burned for energy recovery, used to produce fuel, inherently 
waste-like, reclaimed, or accumulated speculatively, a secondary material is defined as a 
solid waste (261.2(c) & (d), #3). If it is secondary material recycled by use or reuse as 
an ingredient in a production process, as a substitute for ~ commercial product or in a 
clOSed loo_p process, it is not a solid waste (261.2(e)(1), #4) 

To establish whether these C099-03 chemicals represent secondary material and 
potentially solid waste, one must consider EPA's discussion regarding the definition of 
secondary material as well as the relationship between recycling and commercial 
chemical products. In the January 4, 1985 FR preamble, EPA describes "secondary 
material" as material that "potentially can be a solid and hazardous waste when 
recycled". Types of secondary material within Subtitle C jurisdiction are defined in the 
rule published in the same FR and are identified in the above paragraph. As described, 
the only conditions that might result in a commercial chemical product being construed 
as a secondary material is when it is recycled in a manner constituting disposal or burned 
for energy recovery- it would not normally be considered secondary material unless it 
was recycled in ways that differ from its normal use (50FR618, #5). Because some 
chemicals identified in C099-03 would be included in the list of commercial chemical 
products foundin 261.33 but were not recycled by being disposed or burned for energy 
recovery, they would not constitute secondary material.• Other C099-03 chemicals not 
specifically included in 261.33 that exhibit a hazardous characteristic would be 
considered by EPA to have the same status as those chemicals that are listed: "they are 
not solid waste when recycled except when they are recycled in ways that differ from 
their normal use" (April11, 1985, 50 FR14219, #6). None of the C099-03 chemicals 
were managed in such a manner so as to meet the definition of a secondary material. It 
follows that if the product in question is not secondary material, it cannot be a solid waste 
within the context ofthe recycling program. 



2 

EPA's approach to listing . · . · ~rodu~ts ~~ ;ll~?.r~,ous waste is consistent 
with the position it has recycling shelf¥«~· From some of the 
earliest rulemakings, EPA explained that a commercial chemical product need not be 
regulated as hazardous unless it is discarded or intended to be discarded ( 45FR 78540, 
#7). Even the title phrase to the section that regulates commercial chemical products as 
hazardous waste at 40CFR261.33 (#8) establishes that these are considered "Discarded 
commercial chemical products" (emphasis added) and further identifies these materials as 
"discarded or intended to be discarded". In August 1987, EPA maintained this position 
in a response to a RCRA Hotline question stating that a material remains a commercial 
chemical product until such time as they are discarded or intended to be discarded 
(Section 261.2 and Section 261.33)" (#9). EPA reiterates this concept in its' discussions 
regarding commercial chemical products and wastes that are accumulated speculatively 
without sufficient amounts being used, reused, or reclaimed. It describes such products 
as "hazardous waste when discarded or intended for discard, and not when recycled or 
intended for recycling ... " It goes on to clarify that "Commercial chemical products that 
are being stored with recycling potential and with legitimate expectation of recycling, 
therefore, are not intended for discard and thus are not subject to ... " the speculative 
accumulation provision (48FR14489, #10). By not being subject to speculative 
accumulation, a product would be neither a solid nor a hazardous waste (40CFR261.2, 
Table 1, #11 ). One could then conclude that if a commercial chemical product was 
retained because, for all intents and purposes, it still represented a usable material, EPA 
had not intended that it be categorized as a waste (45FR78540, 78541, and EPA's "Re­
engineering RCRA For Recycling- Report and Recommendations of the Definition of 
Solid Waste Task Force", EPA530-R-94:-016, (#12), November 1994, footnote 7: "The 
Agency has determined that unused products or recycling scrap metal should not be 
subject to Subtitle C requirements, and we have no information suggesting that these 
requirements should be changed.") 

Additional support for the concept that commercial chemical products are hazardous 
waste only when discarded or intended to be discarded exists in several other regulations 
and preamble. The comment at 40CFR261.33( c) confirms the condition that causes a 
product to be hazardous waste - it is "intended for discard" -not, however, when 
"beneficially used, or reused, or legitimately recycled or reclaimed" ( 45FR 78529 and 
40CFR261.2, Table 1) (#13). EPA established this position again at 45FR78540 (#14) 
when it stated that "The purpose of261.33 is to regulate only the listed chemical 
products ... as hazardous wastes when they are discarded or intended to be discarded." 
At 45FR78528, EPA clarified that commercial chemical products are not subject to the 
provisions of261.6 (#15) requiring RCRA-compliant storage and transportation oflisted 
wastes that are used, re-used, recycled or reclaimed, because "261.6 only applies to 
hazardous waste, and materials listed in 261.33 become hazardous waste only when they 
are discarded or are intended to be discarded." EPA presents an interpretative question 
on page 45FR78540, "Are the commercial products .. .listed in 261.33 subject to 
regulation if they are used, reused, recycled, or reclaimed in lieu of being discarded?" 
that clearly provides further support for this issue. In its answer, not only does EPA 
restate that products are waste only when discarded or intended to be discarded, but it 
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goes on to reiterate that reused products listed at 261.33 were never intended to be subject 
to 261.6 provisions because they are not waste. It states: "No. A commercial chemical 
product ... listed in 261.33 is a hazardous waste only if discarded or intended to be /' 
discarded. If it continues to be used or sold, it is not being discarded and therefore is not 
a hazardous waste ... Thus the provisions of 261.6(b }('U"e not intended to apply to reuses 
of261.33 materials, since in such cases the materialMtre never discarded. The reference 
in 261.6(b) to wastes "listed in subpart D" is confusing. Wastes listed in 261.31 and 
261.32 are the only wastes intended to be included." (#16). Clearly, EPA's distinction 
between product and waste is well-established based on its' premise of discard. 

If a product is only a waste when discarded, one must determine when discard (or intent 
to do so) occurs by examining EPA's concept of discard. Under 40CFR261.2, a material 
is discarded by being either recycled by being used in a manner constituting disposal or 
burned for energy recovery (in the case of products), or by being abandoned. For a 
material to have been abandoned it must be disposed of, burned, incinerated, or ~ 
Q._rior to or in lieu ofthese activities. EPA clarified that 'abandoned' was intended to 
"simply mean thrown away" (50FR627, #17). With regard to products, EPA evaluated 
whether such material, when accumulated over time without being used, met the criteria 
for being abandoned. At 50FR636 (#18), EPA "indicated ... that commercial chemical 
products that are hazardous waste when discarded (i.e., those listed in 261.33 of the 
regulations) were not subject to ... overaccumulation provisions". EPA decided against 
adopting time limitations to trigger a point at which a product not being used is 
considered to be abandoned by being stored. It stated that "these materials are wastes 
when discarded or intended for discard (by means of abandonment), and are not wastes 
when stored for recycling (50FR636, (#18)). EPA originally established this standard at 
45FR33090 (#19) when it defined "other discarded material" as "(1) Any material which 
is not re-used- i.e., is abandoned or committed to final disposal."_ In summary, mere 
storage of a product for an indefinite period o!Jime does not indicate an intent to abandon 
and hence, discard. \A'~~ 

Perhaps the most conclusive position established by EPA regarding "i.ntent to discard" is 
presented in preamble for the military munitions rule (60FR56471, #20). In its attempt to 
define what constitutes an "intent to destroy" munitions, EPA compared munitions 
management to that which causes commercial chemical products to become solid wastes. 
It stated that "The Part 261 regulations regarding commercial products in storage rely 
largely on the "intent" ofthe owner to discard; over the years EPA has sought to establish 
simple, consistent, an:d enforceable principles regarding the point at which commercial 
products are intended to be "discarded"- notably these are (1) when the products are 
removed from storage for disposal, or treatment prior to disposal, (2) when the owner 
declares them to be hazardous waste, and (3) when they are deteriorated or damaged 
(e.g., leaking) to the point they cannot be used, or processed for beneficial use." Not only 
did EPA consider unused products not waste "until an intent to discard the material can 
be demonstrated", but it even allowed that an expired shelflife or deterioration would not 
automatically cause the material to be "discarded". On the same page it states that 
"Under RCRA, unused products do not become ''waste" until they become "discarded 
material," that is, until an intent to discard the material can be demonstrated. Even if a 
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commercial product's shelflife has expired, or it can no longer be used for its intended 
purpose (for example, because of physical deterioration}, it may be reprocessed or used 
for other purposes. Thus, it would not necessarily be considered "discarded material" or 
solid waste." 

In conclusion, the chemicals identified in C099-03 were not solid wastes because they 
were neither secondary material nor had an intent to discard existed. They were not 
secondary material because they were not recycled in a manner that differed from their 
normal use, specifically, recycled by being disposed of or burned for energy recovery. If 
the prerequisite definition of secondary material cannot be met, the determination that a 
material is a solid waste cannot result in the context of recycling requirements. In 
addition, the storage of these chemicals did not rise to the standards established by EPA 
regarding "intent" to discard. They were not removed from storage for treatment or 
disposal, declared to be waste, nor unable to be used or reprocessed for beneficial use. 

prepared by Alice Barr 
8/17/01 
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proposed conditional a.emptions from 
regulation. They argued that the 
exemptioru we.ooe too broad. particularly 
with respect to lack of notiJK:aoon. 
recordkeeping. and wut2 tracking 
provisions. Some states a.lao critici%ed 
~~e absence of storage control.a on 
certain recycling opera tiona. St&tes and 
administrative apnc:ies were virtually 
unal'li.!nQus in argi.ng l"te Agen.cY to take 
more and immediate action a~st 
burning hazardous waste-derived fuels 
and contaminated URd oil 

The major environment.al group to 
comment on the proposal was critical of 
many of the provisions. particularly the 
conditional exemptions for certain 
hazardous waste recycling activities. 
The Congressional Office of Technology 
Assessment 'lOiced similar criticisms. 
Certain (but not all) ~P.gm.ents of the 
non-recycling commercial haz.ardous 
waste management community also 
criticized the conditional exemptiona. 

After reviewing the commenta. EPA 
has decided to adopt the proposal a.s a 
final rule. but with a number of 
modifications and clarifications • 
deii~Wq • iOlici wute. tba uy cow:.ept , 
of the proposal wu Lllat ordiaarily oae 
muat kDow 60U. wba a aateriel w aDd 
liow it.. iDt ~beflln kuwiaa 

e it iiJ ao1iii WUitel We are 
retaining this concept. which bad 
substantial support fr.om commentera. in 
the final rule.. Although we are adherina 
to this conceptual approach. we are 
making substantive changes regarding 
which secondary materials are wastes 
when burned as fuels and when placed 
on the land, and also regarding certain 
of the proposed exclusions. which we 
now think were ambiguous or 
overbroad. In addition. we are clarifyq 
how the regulations-apply to the 
recycling of hazardous acrap metal: we 
are also indicating explicitly that certain 
types of materials being recycled are not 
solid wastea. 

We are also altering the proposed 
regulatory regime. The moat significant 
change is to eliminate moat of the 
proposed conditional exemptions. Th~ae 
exemptions. we now believe, would not 
have adequately protected human 
health and the environment from the 
risks of leaks and spills. 

We also have made a number of 
drafting changes to clarify the definition 
of solid waste and its accompanying 
regulatory provisions. We have revised 
the definition to state more clearlv the 
types of recycling activities that do or 
do not constitute waste manasemer:t, . 
and have included ·a chart ·of materials 
and recycling activities (Figure 1 to the 
proposed rule) as part of the final rule. 
Accompanying definitions have been 
transferred to a new applicabili ty 

provision in § 261.1. We also are 
expressing certain exceptions to general 
principles as variances , contained in 
Part 260. 

Today's pre.a.mble is organized into 
four large sections. Part l cant.aina a 
background di3.cuuion and a summary 
description of the fiDa! regulation. Part II 
deals with the que.!tion of which 
materials are solid wastes. and 
especially the question of which · 
materiala are solid (and hazardous)' 
wastes when recycled. Plirt m discusses 
the management standarda far 
hazardous waste recyclina activities. 
and Part IV addresses the regulatory 
impacts of the fmal rule. 

Described in more detaiL Part l of the 
preamble describes briefly the Agency's 
legal authority. and alternative 
approaches the Agency considered 
instead of the one actually adopted. The 
fmal section of thia part of the preamble 
aummari%:et the portions of the final rule 
stating which hazardous secondary 
materials are and are not RCRA Subtitle 
C wastes when recycled. 

Part II of the preamble discusses the 
Agency' a jurisdiction (under Subtitle C) 
over secondary material• that are to be 
recycled. We explain each proviaion in 
the rule that states which ba.zardous 
secondary materials are and are not 
RCRA Subtitle C wastes when recycled. 
We first explain the new definitions 
involved in the rule-principally 
regarding types of secondary materials 
and types of thermal combuation units. 
We next discuss each provision of the 
rule stating when hazardous secondary 
materials that are to be recycled are 
wastes. For each provision. we discuss 
the proposed rule, the final rule, how 
and why it differs from the proposed 
rule. and respond to major comments. (A 
separate backgrouod document 
responding to each comment is part of 
the record for thia rulemalcins.) 

lr Part m. we de.cribe the rqulatory 
standards for hazardous wastea that are 
to be recycled. We also discuaa in this 
section the variance provisioru that are 
part of the final rule. 

Part IV summarizes the economic and 
regulatory impacts expected to reault 
from this regulation. A separate report 
on the economic impacts is part of the 
record for this rulemaking. 

• Ahhoueh haurdoua waatee an a aub11t of aolid 
wutea under RCR.-.. EPA 'I Nf\llatory authority 
under Subtitle C applin only to huardoua .. ·utn. 
Since the preaenl regulaticma apply only 10 Subtitle 
C. we have choaen to make the definition o! sotid 
wane apphcable to thoee material• that elao are 
har.ardoua wallet. See Sec:tlon n.A. of Part 2 below. 
The terma thua are ~aymoua for pw-poaee of tile 
Subtitle C rqulationa. In additiOn. we are 111i111 the 
tenna (u well u the term "waate" or -subtitle C 
waate") synonymouely in this preamble. 

Part 1: Introductioa and Backsround 

/. Legal Authority 

The Agency in ~ April4 preamble 
described fully ita position that 
Congreu gave EPA anthority to regulate .• 
recycled secondary materials as solid . 
and hazardous wastes under the Subtitle 
C regulations. See 48 FR 1W3, 14502-
505. Subsequent legislative 
pronoun~menta again confirm our 
interpretation. See H.R. Rep. No. ~198. 
98th Cong. 1st Sesa. at 46. Some 
commenters repeated old a~ts 
challenging the Agency's authority. but 
raised no points not alrudy answered. 
We consequently see no need tD cliacusa 
these pointa again. In any cue. the 
recent Hazardous and Solid Waste Act 
Amendments of 19&l (HSWA) appear to 
have settled this question by explicitly 
requiring EPA to adopt Matandarda 
applicable to the legitimate ue.. reuse, 
recycling, and reclamation o( 
(hazardous) wutesM (RCRA amended 
section 3001(d)(2)). We add that the 
Agency's constructioa ia made in the . 
context of a "legislAtive directive .. . 
(that) is implicit rather than explicif', 
and that the conatruction ia 1 
"reasonable interpreta:ti011• of the 
ambiguoua statutory term "aonci waste". 
Chevron U.S.A. v.NRDC. --U.S.-; 
- (1984). The Agency's c:outruction 
thus ia surely a "pemmislibleM ena. Id. at -. 

Certain other commetrtem indicated 
that RCRA provides EPA with 
unrestricted authority to mgulate all 
recycling as waste~ The 
Agency does not fully accept this 
argument. We agree that RCRA 
embodies a general principle that most 
hazardous secondary materials 4 are 
considered to be huarclout wutea 
when recycled. Congress enacted a 
regulatory approach to deal with the 
problem of enaurinl safe huardoua 
waste management (HJl Rep. No. 94-
1491. 98th Cong. 2d Sua. at 4.} We 
indeed believe that the statute expresses 
a presumption that accumulated 
hazardous secondary materials are solid 
and hazardous wastes in order that this 
regulatory approach be applied to Mthe 
last remaining loophole ill 
environmental law" (id.). We believe. 
however. that the grant of authority i.., 
RCRA over recycling acti,,;ties ia not 

'Throuahout th~ preamble. EPA r.f"' for 
convenience to .. aecondary ma.nala." We me11111 
mate:ial that pottntiaUy c.n be a tolid and 
haurdoua wute when 1'8C)'Clecl The Nle itaeU 
refua 10 the followiD& t:ypn af MCODdary matenala: 
Spent matariala. ·~ by-praducta. ecrap .. tal. 
and commei'Qal che111.1cal productl recycled 111 wayt 
that differ from their normal uee. The rule doee oo1 
uae the tarm ae.::ondal')· materiala. 
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solvenll and gaaoli.ne (to name only 
some of the more valll&ble commodities) 
from product stCU'ale tanks. showing the 
risk of spillage of stored commodities. 
The recent additicm of Subtitle I to 
RCRA &o control leak. from 
underground product storase tanks 
con.finn.a that the risk of ha.."'!D from 
spillage is significant Indeed. there have 
been a number of inJtanCH of 
groundwater contam.iution caused by 
improper storage of huardous wastes 
awaiting reclamation by their generator. 
hazardoua wastes beiDa reclaimed 
pursuant to batch tolling apeementt. 
and hazardous waatu beiDa reclaimed 
before use by the reclaimer-the 
situations that would have been 
conditionally exempt under the 
proposal. (See Appendix A.) 

Equally important. the ~Y alread 
has determined that it ia necessary to 
rego.Uate hazardous waste stora~e in 
order to protect ~uman health and the 
environment and has also det~rmined 
that regulaticr..s are needed to p:event 
the "uncontrolied release of hazardous 
waste constituents into the 
environment." See 46 FR 2802. Z507 
(January 1Z. 1981). Thete prior findi."lgs 
are relevant to the que$tion of regulating 
hazardous waate atora,e before 
recycling. There i.a a risk. •• stated 
above, that spilla and leaka of 
hazardous waate will occur. even if the 
wastes eventually will be recycled. 
Spiaa and :eaks are the principal 
example of uncontrolled hazardous 
waste releases from atorase and thua 
ordinarily require regulatory control. 
The Aser.cy is persuaded that its 
existing findings are valid for hazardoua 
wastes stored hefore recycli.ng except in 
those situations in which wastes are 10 
economically valuable that there ia an 
economic imperative to avoid releau. 

The Agency thus finds that the factual 
basia for most of the conditional 
exemptions in the proposal was not 
justified. and that the Agency' a general 
findings aa to the need to control 
hazardous waste storage are valid for 
these recycling situationa. Hazardous 
wutea stored before reclamation-even- · 
where there is minimal risk of 
overaccwnulation-still c:an preaent 
significant potential for harm tci human 
health and the environment if 
mismanaged. and market mechanism• 
are insufficient to prevent 
mismanagement from occUlTing. 
Regulation thus ia called for. 

In determining the le\'el of regulation 
to adopt for those fa'cilities which would 
have been conditionally exempt the 
Agency is guided by the principle that 
the paramount and overric!ing statuto~ 
objective of RCRA is protection of 

human health and tbe environment nt..._ 
statutory policy of encourqms reci.cli.N 
is aeco.ndary and must give way if it ia 
in conflict with tha principal objective. 
Sf!e 48 FR 14474/1. 14492/2: see also 

activity involves either .a:umulatms • • ~Gm.llll~ Thra ·1 
wastes that an potentially recydabfe, c 
but for which no reeycllna market (or no p 

H.R. Rep. No. 98-198.. !apra. at .e.•we 
accordingly have determi..ned. that for 

feasible recyclins mamt) exitU. ar " I 
accumulatin1 wastes before recycfurg ( 
~esa ~of the accumulated matmai 1 the moat part the cooditiona.l 

exemptions we proposed were 
unwarranted and facilities recycling in 
these ways should be aubj~ to 
regulation under the Sabtitle C r.tleS. 

tl ~cycled ~ a ~yur period. fi 
(Thts provision now incfudet the ,( 

Ill An Oven,iew of the Final Definition 
of Solid Wast~ 

A. Materials That Are Solld·Wastes 

acti .. ity referred to in the proposai as 
overaccumulation.) 

2. Typ~s of Secondary Materials That 
Are Within The Agency's Subtitle C 
Jurisdiction. TheM e&t8!Qries of 
recyclina acti\itiea then are d1vid.ed 
furthat accordina &o the type ol 

The revised defmition of solid waste secop~ material involved-spe.n.t 
atates that any material that i.a rnawn slud!!et. by-product-. or 
abandoned by being disposed o!. commercial chemical producta (a 
burned. or incinerated-or stored. division preaent in the existing 
treated. or accumUlated before or in lieu regulation5-tee 40 CFR 281.2{b)(1)(3)). 
of these activities-is a solid waste. The We also lta~ed tha gropoaal b)' 
remainder of the defuliticn states which addiRS a new cat'IOI'Y oi tKandar:;. 
materials are wastes when recycled. malerial-ec:rap me!M. 

The amended dafipjti...Jn adopt.s ~ "Sp~nt mat.riols" are me!erials that 
approach that for aecondary materials.. · have been u,ed and are no longer iit for 
bein8 recycled. one must know boO.,.. use witho~t being regenerated. 
what the material i.a ana how it i.a beizle, . reclaimed. or otherwise re-processed . • 
recycled before tletetm.i.o.ina wluuhar ~ . • Examples are spent aolvents; spent 
n~ it i.a a Subtitle C wa.a l'Ail.. k-v .ac:tivated carbon. spent catalysts, and 
approach diffen aharpiy &.. the., _ spent acfds"':'~· - · 
uiaUDI d.efinitiGD {40 CB 28U), w~ "Siudgu" are defined in RCRA and 
statu that allaWQap.. and virawly ..U the implementing regulations as residues 
otMr aecondary m.e•••ial• (j.& all tho. from treatin& air or waatewater. or other 

tan somatimaa diac.&rQeci residues from pollution control 
m 2 a e)}. an... · operations. (See RCRA aection 
wutu rae· d. 1004(26)(A) and 40 CFB.. 280.10.) 
In Wlderstanding the reviled de on. .. ~ .. are defined essentially 
therefore. one must consider the types of the aame way u in the existing 
secondary materials in conjunction with definition to enccmpua those residual 

~ typea of recycling practicu. materials resulting from industnal. 
·· 1. Typa of &&yclin1 Activitiu That commercial. mining. and qricultural 
Are Within The Agency'• Subtitle C opera tiona that are no~ primary 
Jurisdiction. The definiUoa-MatM \bAl.. products. are not produced wparately. 
. few type. ol ~ actmtt. al'flloo. and are not fit for i desired eo.d use 
wi.UMa EPA'• jurildictieG: withounubatantial h:rtb.c proceuins. 

• U• conatituti• disp'*l6, Thia The1eml includes most MCOndary 
activity involvH clftcltyp~astes materials that are not spent materials or 
or waste-derived productl (a product sludges. Examples are process resichln 

' that contains a hazardous waate aa an from manufacturing orminins procesns. 
ingredient) onto th.~&Dd. Extending such as cliatillatiOG colwzm ruidues or 
jurisdiction to waste-derived producta min.ina alqa. 
placed on the land repreaents .1 change '"Commercial chemU:el product$" are 
from the propotal: the commercia) chemical products and 

• Buminr WCI~t11' ~I-" f'tr intermediates. off-apecification vmants. 
IIMrJY IWCITVer'T· 01' •itW wa.tH t. apill residuea. and contai.."ler residues · 
~ II,.. liated in 40 CFR 281.33. uah these 

• IWcJomotiO& This activity involvea a eriala oi'illn&rily are not wastes 
the reaenaratlon of wastes or the when recyCled (Me 45 FR 18S4~541. 
recovery of material from wastes: Novem er %5, 1980). we are iDdudiftl' 

them u w..- whet tU, arei"'C)'cl_. 
iA waye that differ from th!air normal •nae Aeanc:y alto doet not believe tllat 

haurdoua waata rteyClinl will be dieco~~n,.d in 
til-. lit118UOU tluil- DOW intend to "''llitlt. Not 
only do the ina.m.atal COlla of NIUlttion appear 
to be lllinilntl (-Part IV of lhia prumbla). but 
,..,ulatlon Clll actlltlly ancouraae l'liC)Idil\l. S.. .s 

• F1t 33012 (May 11. liiiO)and Sectioall.A. above. 

11M. oamaly. wbu they are uaed irt a 
JDaDDU CODitihltiDI dispoeel. or wbe 

I b.. fot lillrtl ntCOVW)j. 

'(auuming these materials are neither a 
pesticide nor a commercial fuel) . 

s 
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" p 
it 
p. 

IC 

d 



F!l Ch. I (7-1-96 Edition) 

fication requirements of 
tCRA. In this part: 
A defines the terms 

md ''hazardous waste", 
~ wastes which are ex­
:ulation under parts 262 
and 270 and establishes 
ment requirements for 
:e produced by condi­
. small quantity genera­
lous waste which is re-

sets forth the criteria 
identify characteristics 
.ste and to list pai:ticu­
l.i'l tes. 

identifies characteris­
s waste . 
lists particular hazard-

'inition of solid waste 
is part applies only to 
• are hazardous for pur­
ulations implementing 
CRA. For example, it 
to materials (such as 

~rap, paper, textiles, or 
not otherwise hazard­

hat are recycled. 
dentifies only some of 
•hich are solid wastes 
wastes under sections 
l3 or RCRA. A material 
ned as a solid waste in 
not a hazardous waste 
ed in this part, is still 
l a hazardous waste for 
· sections if: 
l of sections 3007 and 
eason to believe that 
ay be a solid waste 
ing of section 1004(27) 
azardous waste within 
lC tion 1004(5) of RCRA; 

e of section 7003, the 
ts are established. 
rposes of §§ 261.2 and 

aterial" is any mate­
n used and as a result 
1 can no longer serve 
vhich it was produced 
g: 
lS the same meaning 
~ his chapter; 
~ t " is a material that 
primary products of a 
;s and is not solely or 

Environmental Protection Agency 

separately produced by the production 
process. Examples are process residues 
such as slags or distillation column 
bottoms. The term does not include a 
co-product that is produced for the 
general public's use and is ordinarily 
used in the form it is produced by the 
process. 

(4) A material is "reclaimed" if it is 
processed to recover a usable product, 
or if it is regenerated. Examples are re­
covery of lead values from spent bat­
teries and regeneration of spent sol­
vents. 

(5) A material is "used or reused" if 
it is either: 

(1) Employed as an ingredient (in­
cluding use as an intermediate) in an 
industrial process to make a product 
(for example, distillation bottoms from 
one process used as feedstock in an­
other process). However, a material 
will not satisfy this condition if dis­
tinct components of the material are 
recovered as separate end products (as 
when metals are recovered from metal­
containing secondary materials); or 

(11) Employed in a particular func­
tion or application as an effective sub­
stitute for a commercial product (for 
example, spent pickle liquor used as 
phosphorous precipitant and sludge 
conditioner in wastewater treatment). 

(6) "Scrap metal'' is bits and pieces 
of metal parts (e.g.,) bars, turnings, 
rods, sheets, wire) or metal pt.eces that 
may be combined together with bolts 
or soldering (e.g., radiators, scrap auto­
mobiles, railroad box cars), which when 
worn or superfiuoas can be recycled. 

(7) A material is "recycled" if it is 
used, reused, or reclaimed. 

(8) A material is "accumulated spec­
ulatively" if it is accumulated before 
being recycled. A material is not accu­
mulated speculatively, however, if the 
person accumulating it can show that 
the material is potentially recyclable 
and has a feasible means of being recy­
cled; and that--during the calendar 
year (commencing on January 1}-the 
amount of material that is recycled, or 
transferred to a different site for recy­
cling, equals at least 75 percent by 
weight or volume of the amount of that 
material accumulated at the beginning 
of the period. In calculating the per­
centage of turnover, the 75 percent re­
quirement is to be applied to each ~a-

§261.2 

terial of the same type (e.g., slags from 
a single smelting process) that is recy­
cled in the same way (i.e., from which 
the same material is recovered or that 
is used in the same way) . Materials ac­
cumulating in units that would be ex­
empt from regulation under §261.4(c) 
are not to be included in making the 
calculation. (Materials that are al­
ready defined as solid wastes also are 
not to be included in making the cal­
culation.) Materials are no longer in 
this category once they are rem~ved 
from accumulation for recycling, how­
ever. 
[45 FR 33119, May 19, 1980, as amended at 48 
FR 14293, Apt·. 1, 1983; 50 FR 663, Jan. 4, 1985; 
51 FR 10174, Mar. 24, 1986; 51 FR 40636, Nov. 7, 
1986] 

§ 281.2 Definition of soUd waste. 
(a)(l) A solid waste is any discarded 

material that is not excluded by 
§261.4(a) or that is not excluded by 
variance grEO.nted under §§260.30 and 
260.31. 

(2) A di&carded material is any mate­
rial which is: 

(1) Abandoned, as explained in para­
graph (b) of this section; or 

(11) Recycled, as explained in para­
graph (c) of this section; or 

(iii) Considered inherently waste-like, 
as explained in paragraph (d) of this 
section. 

) Materi a are solid waste if they 
abattltoneil by being: 

(l)i)ispose of; or 
(2) Burned or incinerated; or 
(3) Accumulated, stored, or treated 

(but not recycled) before or in lieu of 
being al7a.ndoned by being disposed of, 
burned, or incinerated. ____ __ 

(c) Materials are solid wastes if they 
...,.a.:..:.;'tcfl:;;:- clecl=or accumulated, stored, or 

treatea before recycling-as specified 
in paragraphs (c)(l) through (4) of this 
section. 

(1) U1:_e_ii .. ~,,... -aJ~~a--n-n-er--o-m-tituting di&-
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P!)_ml. (1) Materials noted with a "*" in 
Column 1 of Table I are solid wastes 
when they are: 

(A) Applied to or placed on the land 
in a manner that constitutes disposal; 
or 

(B) Used to produce products that are 
applied to or placed on the land or are 
otherwise contained in products that 
are applied to or placed on the land (in 



§261.2 

which cases the product itself remains 
a solid waste). 

(11) However, commercial chemical 
products listed in § 261.33 are not solid 
wastes if they are applied to the land 
and that. is their ordinary manner of 
use. 

<i> lh•mtni lor mer:~. (1) Ma­
terials noted with a ..... in column 2 of 
Table 1 are solid wastes when they are: 

(A) Burned to recover energy; 
(B) Used to produce a fuel or are oth­

erwise contained in fuels (in which 

40 CFR Ch. I (7-1-96 Edition) 

cases the fuel itself remains a solid 
waste). 

(ii) However, commercial chemical 
products listed in § 261.33 are not solid 
wastes if they are themselves fuels. 

(3E~lainted. Materials noted with a 
•••" in column 3 of Table 1 are solid 
wastes when reclaimed. 

(4) Acatmulcited ~~i~lj) Mate­
rials noted with a "•" in column 4 of 
Table 1 are solid wastes when accumu­
lated speculatively. 

TABlE 1 

Use c:onallul- E-gyrecov- ReciMiallon .::::::. ct1s~~l 11=1211 (f261.2(c)(3)) (f261.2(c)(4)) 

(1) (2) (3) (4) 

Spenl~ ······································································ r1 r1 n (') 
Sludges (lsled In 40 CFR 1*1 261 .31 or261.32) ...........•..•.. r1 (') r1 (') 
Sludges ........., • c:t.actariatic ol ~~az.- .... ........ (') (') ······················· (') 
8Nifoducta (lsled In 40 CFR 1*1 261 .31 or261.32) ....•....• r1 (') r1 n 
8y11foducta ellhlblllng • ct...acterisllc ol hal--· (') (') ....................... n 
eon-aal c:flemlcal producta lilled In 40 CFR 261 .33 ....... n (') ....................... .•..................... 
Scnop metal •..................... ············•·························•··············· (') (') r1 (') 

Hole: Tile- "apent-'all." "lludgel." "by-poduclil." and "ICtllp ......,. - clellned In 1261.1. 

(d) Inherently waste-like materials. The 
following materials are solid wastes 
when they are recycled in any manner: 

(1) Hazardous Waste Nos. FOOO, F021 
(unless used as an ingredient to make a 
product at the site or generation), F022, 
F023, F026, and F028. 

(2) Secondary materials fed to a halo­
gen acid furnace that exhibit a char­
acteristic of a hazardous waste or are 
listed as a hazardous waste as defined 
in subparts C or D or this part, except 
for brominated material that meets the 
following criteria: 

(1) The material must contain a bro­
mine concentration of at least 45%; and 

(ii) The material must contain less 
than a total of 1% of toxic organic 
compounds listed in appendix VIII; and 

(Iii) The material is processed contin­
ually on-site in the halogen acid fur­
nace via direct conveyance (hard pip­
ing). 

(3) The Administrator will use the 
following criteria to add wastes to that 
list: 

(i)(A) The materials are ordinarily 
disposed of, burned, or incinerated; or 

(8) The materials contain toxic con­
stituents listed in appendix VIII of part 
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261 and these constituents are not ordi­
narily found in raw materials or prod­
ucts for which the materials substitute 
(or are round in raw materials or prod­
ucts in smaller concentrations) and are 
not used or reused during the recycling 
process; and 

(11) The material may pose a substan­
tial hazard to human health and the 
envit_onmen.t_when,.re_cyc~ 

(e) Materlals-that-.are...nouJHi~te 
when recy_clid3 (1) Materials are not 
solid wastes when they can be shown to 
be recycled by: being:----

n -u iiij[j)mused asLingredients in an 
in duatri&I proceM:'.to- make a produc~ 
provided the materials are not being 
reclaimed; or 

(rtT"lJie(l'-=or~re=u'"'sec~<a--as-effecti ve sub-' 
s.ti.tutes for commercial products; or 

(i ii)awtumeat'O the original process 
from which they are generated, with­
out first being reclalmed or land dis­
pgseJI. . The material must be returned 
8.'Sa substitute for feedstock materials. 
In cases where the original process to 
which the material is returned is a sec­
ondary process. the materials must be 
managed such that there is no place­
ment on the land. 

Environmental Protection Agency 

(2) The following materials are solid 
wastes, even if the recycling involves 
use. reuse, or return to the original 
process (described in paragraphs (e)(1) 
(1) through (iii) or this section): 

(1) Materials used in a manner con­
stituting disposal, or used to produce 
products that are applied to the land; 
or 

(11) Materials burned for energy re­
covery, used to produce a fuel, or con­
tained in fuels; or 

(iii) Materials accumulated specula­
tively; or 

(tv) Materials listed in paragraphs 
(d)(l) and (d)(2) or this section. 

(0 Documentation of clainu that mate­
riau are not 1olid t.oa1te1 or are condi­
tionally ezempt from regulation. Re­
spondents in actions to enforce regula­
tions implementing subtitle C of RCRA 
who raise a claim that a certain mate­
rial is not a. solid waste, or is condi­
tionally exempt from regulation, must 
demonstrate that there is a. known 
market or disposition for the material, 
and that they meet the terma or the ex­
clusion or exemption. In doing so, they 
must provide appropriate documenta­
tion (such as contracts showing that a. 
second person uses the material as an 
ingredient in a. production process) to 
demonstrate that the material is not a. 
waste, or is exempt from regulation. In 
addition, owners or operators of facili­
ties claiming that they actually are re­
cycling materials must show that they 
have the necessary equipment to do so. 

(50 FR 864, Jan. 4, 1985, aa amended at 50 FR 
33542, Aug. 20, 1985; fi6 FR '1206, Feb. 21, 1991; 
fi6 FR 3'J688, July 17, 1991; 56 FR 42512, Aug. 27, 
1991; 57 FR 38564, Aug. 25, 1992; 59 FR 48042, 
Sept. 19, 1994) 

1161.3 Definition of bazardou.e wute. 
(a) A solid waste, as defined in §261.2, 

is a hazardous waste if: 
(1) It is not excluded from regulation 

as a hazardous waste under §261.4(b); 
and 

(2) It meets any or the following cri-
teria: 

(1) It exhibits any or the characteris­
tics or hazardous waste identified in 
subpart C except that any mixture or a 
waste from the extraction, 
beneficiation, and processing of ores 
and minerals excluded under 
§261.4(b)(7) and any other solid waste 

§ 

exhibiting a characteristic or h11 
ous waste under subpart C or thif 
only if it exhibits a characteristic 
would not have been exhibited b: 
excluded waste alone if such mi 
had not occurred or if it continu 
exhibit any or the characteristic 
hibited by the non-excluded w 
prior to mixture. Further, for the 
poses or applying the Toxicity I 

acteristic to such mixtures, the 
ture is also a hazardous waste if i 
ceeds the maximum concentratio 
any contaminant listed in table 
§261.24 that would not have bee1 
ceeded by the excluded waste J>.!o 
the mixture had not occurre 
continues to exceed the maxhth .... 
centration for any contaminant 
ceeded by the nonexempt waste 
to mixture. 

(11) It is listed in subpart D of 
part and has not been excluded 
the lists in subpart D of this part \ 
§§260.7A) and 260.22 or this chapter. 

(iii) It is a mixture of a solid v 
and a hazardous waste that is list, 
8Ubpart D or this part solely becat• 
exhibits one or more of the charact 
tics or hazardous waste identifie 
subpart C of this part, unless th· 
sultant mixture no longer exhibitf 
characteristic or hazardous waste 
tined in subpart c or this part, 01 

less the solid waste is excluded 
regulation under §261.4(b)(7) and th 
sultant mixture no longer exhibitf 
characteristic or hazardous waste 
tifled in subpart C or this 
which the hazardous waste 
subpart D or this part was listed-:- < 
ever, nonwastewater mixtures are 
subject to the requirements or pa1 
or this chapter, even if they no lc 
exhibit a characteristic at the poi 
land disposal). 
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(tv) It is a mixture of solid wast£ 
one or more hazardous wastes list• 
subpart D or this part and has not 
excluded from paragraph (a)(2) of 
section under §§260.7A) and 260.22 of 
chapter; however, the following 
tures of solid wastes and hazar 
wastes listed in subpart D or this 
are not hazardous wastes (except b.' 
plication or paragraph (a)(2) (i) 01 

or this section) if the generator 
demonstrate that the mixture con 
of wastewater the discharge of whi • 
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eolven~ l.lld guoi.Ule (to name only 
aome of the more va.lli&bl.e commodities) 
from product atorawe ~ aboW.ng the 
nsk of spillage of stored commodities. 
The recent additi011 of Subtitle I to 
RCRA to control lea~ from 
underground product storase taclts 
confirnu that the risk of h.a.."'!D from 
spillage is significant. Indeed. there have 
been a number of instance. of 
groundwater contam.i.L:.atioa caused by 
improper storage oi b&z.ardoua wastes 
await1..,g reclamation by their generator, 
hazardous wastes beiDa reclaimed 
pursuant to batch tollin3 asreemen~ 
and huardoua wutes beq reclaimed 
before use by the reclaimer-the 
situations that would b.aove beec 
conditionally exempt under the 
proposal. (See Appendix A.) 

Equally important. the A,em:y alread 
has detennined that it ia aecnsal]' to 
reg".ll.ste hazardous wut.e stora~e in 
order to protect !:.uman health and the 
enviror..rnent. and has also det~rmined 
that regulaticr.s are nee~ed to p:event 
the "ur.controlied release of haz::dous 
waste constituents ir.to the 
environment.'' See 46 FR 2ao2. ZS07 
(January 12. 1~1}. TheM prior fir.di:tss 
are relevant to the question ol re~ulatiJlt 
haurdous wute atora,e before 
recyclina. There ia a rilk. aa at.eted 
a bon. that apilla l.lld luka of 
hazardous waste will occur. even iC the 
wastes eventually will be recycled. 
Spills and ieaka are the principal 
exampie of uncontrolled hazardous 
waste releases from atorese and thut 
o:-dinari!y requite retulatory control. 
The Aser.cy it persuaded that its 
ex.isting findinss are valid for hazardoua 
wastes stored hefore recy~ except in 
thoae situations in which wuMI are to 
economically valuable that there it an 
economic imperative to avoid releasa. 

The Aaency thua findt that the fi&ctual 
basi• for moat of the conditional 
exemption• in the proposal waa not 
justified. and that the Aaeney'a aeneral 
f:ndinss aa to the need to control 
hazardous wute storage are valid for 
theta recyclina aituationa. Hazardous 
wutea 1tored before reclamation-even· · 
where there it minimal risk of 
overaccumulatian-ttill can pretent 
significant potential for harm to hu.m.an 
health a:td the environment if 
mismanaged. and market mechanism• 
are ins•Jfficient to prevent 
mismanagement from occurrina. 
Regulation thus it called for. 

ln determining the level of reaulation 
to adopt for those facilities which would 
have been conditionally exempt. the 
Agency is guided by the principle that 
the paramount and overridlr.a atatutor;Y 
objective of RCRA i1 protection of ' 

human health and tbe environment Th.e,.. 
statutory policy of en.cou:rqm, rec~ 
IS secandary and must five way if it it 
in con.tlict wi.th d:ae principal objectivt­
Sie 48 FR 14474/1. 14492/~ aee also 

activity involves either eccumulatms • ·~~~~Thit \ 

wastea tha.t an potntia[}y recydabfe, c 
but for whteh no recycllna merit~ (or oo p 

H.R. Rep. No. 9&-lS&. 8apra. at 48. • We 
accordingly h.ave determined that. for 

feasible recycUns market) I'Xisu. ar ' 1 
accumulatina wntes beforoe recycfin.a ( 
unleu ~of the accumulated mamiai • the mo1t part. the cood..itioGal 

exemptions we propoted were 
unwarranted and facilitin recycling in 
these ways aho~d be aubj~ to 
resulation under th.a Sabtide C r-..tles. 

11 ~cycled durixl; a ~rear period. fi 
(Th·'' provision now includes tne ,, 
actmty refernd to in tire proposai a1 
overaccumulation.) 5 

2. Typt!s of Secondary Mate:-ials That 
Are Within Tht! Agency's Subtitle C 
Jurisdiction. TheM cat~riea of 
recyclina acti1.itiu lhu are divided 
further accordina to the type ol 

Ill An Oven,iew of the Final Definition 
of Solid Waste 

A. MaterW.s That AM SoUd·Wastes 

The revised defl.Dition of aoUd waste secondjz material invo1ved-tpant 
atatet that any material that ia rnatarta alud@et. by·producta. or 
abandoned by being disposed o!. commerda.l chemical proctucts (a 
burned. or incinerated-or stored. division preaent in the existing 
treated. or accumUlated before or in lieu regulatiora-tee 40 CFR 281..2{b)(1)(3)}. 
of these activities-is a solid waste. The We aiM he~ed lila gropoaal by 
remainder of the defuliticn states which addiRf e new catlfOI'Y ol eecoQd~ 
material• are wastea when recycled. maleria~ap metM. 

The amended d•fiaitwo adopt~ tlo.e "Sp•nt mot.ril118" are me!erials th at 
approach that for Mcondary matenai4., have bHn u•ed and are no lon!Jer it for 
belDS recycled. one must lc!low oo~ use without beina reaenerated. 
what the material .. ana bow it " bame. reclaimed. or otherwise re-processed. 
racycled befon litlatmi.a.ina wb.athat qt .. ' Examples are spent lolvents; spent • 
noa )t ia a Subtide C waN. nu.. ,. Ktivated carbon. spent catalysts. and 
approach diffen ab.arply &om the.. _ spent acfdt-:• - · 
exiatiDI ciafinibao (40 en 26U), w~ "Siudfu" are defined in RCRA and 
ttatu that allsWdpa. and virU.Wly -.ll the impleme.nting r.,Watioaa 11 re.sidues 
other MCQndary m.e•••iAl• ~all tha.a from trutin& air or watt.ewater. or other 
that are tomatiaaa diK.arQeci by &AYQQe residue• from pollution CODtrol 
maMiina them (He fL 2 above)}. an... opera tiona. (See RCRA aecti.oD 
wutaa DO m.attar bow they am recy~d. 1004(28)(A) and 40 CFR 280.10.) 
In understandina the rav~ed deft.nrtion. "/INM,_. .. are defined uaentially 
therefore. one m~at ~na1d~r the. types of the same way u in the exinna 
second~ mat~nalt LD ~on)unction With definition to enccmpasa those residual 
.~•• or reeyclin.c pr~cticu.. . . materials resultinl f:oom industrial. 

1. Ty~ of /Ucyc.Jinl ~ctJVJt~u That coaunerc.iaL minina, and asricultural 
A~ ~~~ The Alen~y. 1 Subtitle C operations that are no~ primary 
/urJidJctJon. The deljn·tioltr~ lbM- product.. are not produced eeparately. 
. fa. typee ol NC)diaf ac:tmtt. ~ and are not fit for a aesm ea.d use 
wU8ia EPA'• tun~ withoutaubatantiai to~ proc.es.sins. 

• U• "'"I'iMiDJ di1JXW!II,. Tbia The tcm includes mott MCODdary 
activity lnvolv" dlrtcdy P~"·astes material• that are not 1pCt materials or 
or waste-derived producu (a product sludaes. Examplet are procass rniduea 

·that con taint a hazardous wute u an from manufacturinl or miD.i.n8 l'f"'C""S· 
inlredient) oato tb.Jud. !xtendina such as diatillatioa colwzm ruiduea or 
jurisdiction to waatt·derived product• minina 1l.qa. 
placed on the land represents • change '"CDmmen:iol cllellli&eJ pt'Oduc"" are 
from the propotal: the commercial chemical products and 

• llvmilfl ttrtUt#tlt'~ ~,., intenn.diates. off·tpeciflc.tion vmants. 
eM1JY ~. 01- •itW wa.tft le · apill residuet. and contai:ter residues 
~ t1 ,_. · Usted in 40 CFR 281.33. Althouah these 

• R.ciGmGtio& Thia acti\1ty involvn materials ordinarily are not wastes 
the reteneration of WI I tel or the when recycled (MI 45 Fit 7834!>-541. 
recovery of material from wutes: November 25, 1980). we are iDcivdint' 

them u waat.. whet th, 1ft recyclee 
• Tilt Astncy elao d- not believe ltlet 

h~Mf'doa WIIII!'KyClinl w\lllle dit=~~nfed in 
U... litl&l!UCIU lll.tt WW now intend to Plf\lltlt. Not 
only do the iiiCNIHIIW coeta ol!'lllllalion appetr 
to be lllillieal (- Pa11 IV of tllit prumble). but 
rtl'llttlon cu actllllly -••• rKYc:lins. Set 41 

. 111' 330U (W.y ll. 1110) and Stctioall.A. abclve. 

· w a diet diffw"lrollllbeir~ormlll 
IIH.IWMA,, wbU thtr a.re used in a 
IIIMDAf coatihatiDI dilpoeal. or whc 
thax are b~d for enero recovery. 
(suumina the'ae material• are neither a 
pesticide nor a commercial fuel) . 

l 

• 
•• 
" p 
it 
p 

~ lJ 
II 

d 
M 

it 



ind s:orage rec;ui re::1ents"' ) y-to r ~ose 
hazardous waste rue ls con r1mir.g listed 
wa!tU and sludges that are shtpped 
from the generator to a burner or 
blender. See 50 FR 832. If a generator of 
a listed hazardous waste or sludge 

·- blends or processes these wastes and 
'sends them to a bumer or a waste fuel 
processor. the blended waste fue ls are 
subject to regulation until bumed or 
reprocessed by the fuel processor 
(ucept as delctibed earlier). Thus. there 
is a conflict in the reaulation. because 
transporters takina hazardoua waste 
fuels from generators ta burners or 
wa_ste fuel processors are tt,Wa.ted. s .. 
§ 25e.33(a). To comet this conllict. we 
art revtsina par•II'•Pb (b) of I Z88.33 to 
read as foUowa: "Tranaporters of 
ha:ardoua wute fuel att not prtaently 
subject to ,...Wation wben they 
transport hazardoua waste fuel trom 
merketera. wbo att not alto the 
senerators. to bwnen or other 
marketen." 

~J.&eplalarJ ...... eiN•U. ... 
Cwm-cW o ' 'Pu ltlacla 

Under the ftnal ruin. commercial 
~roducu aDd lDtermtdiattt. 

cation varianta. aptll ttaiduee. 
·and container rtaidun U.ted lD 40 era 
281.33 Itt not COftlidertd 10Ud waatu · 

• when rac:y~td except whtll they att 
recycled in waya that dllftr from their 
normal uae-namalf, wben they att 
bwntd for enerv NCOvuy or UHcl to 
produce a fueL A number of quntioDI 
have bten raised u to the replatot)"• 
atatua of CCiiiLiWft:Uil & r &eel ......r-tt 
that an aot tilted Ia t JIU3 INt aldbit 
one or mon of 1M llaudoa wuta 
c:JwacttNtiO (i.-..ipitabWty, 
corroaivity. reacti'ltty, &ad ex1ractloa 
procedure (EP) toxidty). _ 

AltbOUib .. cia IIOt cllncdJ ..... 
non-llattd COIIIIIIII'dalctt.lc:al 
prochactl in 1M,.._ tMir--nald 
be the aame u dloee tM& an llllld Ia 
1211~ .... ....,_.., 
coaaidancliOIW ...-.-,..,... 
except wba tbu .. -=r ..... ..,. 

t dUhr froiD. their. t" 
Ill& Thil il the .... rtiraae~Up r 
iiiata betwnD cUicudtcl coauurcial 
chemical productl tbat an Uatld lD 
I Zl1.33. and tboH tbat txbibtt a 
haracteristic of llua.rdCNI waste. We 

believe thit point illmpUdt lD the Nita. 
u it ia implicit in exittiq ll281.3ancl 
281.33. 
K. R,.W.tory 1mpect 

Under Executive Onltr U21t. EPA 
muat jucfat whether a rfl\&lation il 
"major" and therefore eubjtct to the 
raquittmantl of a Rqulatory Impact 
A.nalyeia. Since this notice aimply =aka 
t}1)osraphical and technical comctiona 

and does :10t change the previou ) 
approved fi nal rul!. this rule is not a 
ma jor ru!e and. therefore. nu Regulatory 
Impact Analysis was conducted. 

_Liat of Subjectl 

40 CFR Part 2/SO 
Administrative practice and 

procedure. Hazardous 111ateriall. Waste 
treatment and disposal. 

40 CFR Part 26Z 

Hazardous materials. Wute 
treatment and dispoaal. Reeyclln .. 

40 CFR Part 261 
Haurdoua materialt. 
Dated: Aprtl2. ttll. 

Jack W. McGraw, 
MliltlUtl Admitti ltl'fliDt'. 

For the rtiiODI att out In the 
preamble. ntle 40 of the Code of Federal 
Re,W.tiona il amandecl u foUowt: 

'ART 2tO-HAZ.Am)OUI WASTI 
IIANAGIMINT IYITIII: G1H1ML 

1. 11ae autboritJ dt&tiOD for Put 280 
ttadl u foUowa: · 

Alldlaritr. S.C.. tCIGI. ZDDZ(a). 3001 ~ 
30111, ucl 3010 of tile Solid Wutt DtlpoW 
Act, u llllllldecl bJ 1M llMovc:t 
Coa..atiaD ud lac:om7 Act olt1'11. u 
a...aded [U u.s.c. --.IIU(a). em 
th'"lll11Z1. ud..,.. . 

z. Ia I~ parqrap'l (a) il mind 
to read u foUowc "' · · 

ha zardous was te. t n c ~ . : : n g J~ y ) .· • .: , ~ . 
sp al l reSid ue. ash. e ~1 iSlo n c:Jr. :ro i .j .;:. 
or leachate (but not 1ncluding 
p~ectp i tat i on run·oif1 is a hazan.lo ~.: s 
waste. (However. materials tha t .ue 
reclaimed from sol id wastes and :h 3t 
are used beneficially are not so lid 
wastes and hence are not hazardous 
wutu under this prov1sion unleu t!':e 
reclaimed material is burned for enc ~~y 
recovery or used in e maMer 
constituttna disposal.) 

(ii) The followina solid wastu are not 
hazardous even thou,n they a:e 
generated from the treatment. storage. or 
dlsposal of a hazardous wute. un less 
they exhibit one or more of the 
characteriatics of hazardous was te: (AI 
Wutt pic.klt liquor sludte aenerated by 
lime stabilization of spent pickle liquor 
from the iron and steel industry [StC 
Cod11 331 and 332). 
• • 

5. Section ZIU 11 amended by 
ttviliq para,rapb (a)(8) to read as 
tollowt: 

I21U ........ 

(a) • • • 
(IS) Pulpifta liquors (i.• .. bl,clt liquor) 

that att reclaimed in a pulpilll liquor 
recovery furnace and then reused in the 
pwpiftt proceaa. unltsa it ia accumulated 
apeculatively aa defined in I Z81.1(c) of 
thil chapter. 
• • 

u•.a· v.,.._ ..._ G« ,,:ra,oruie I e. s.ction mu is amended by 
~...., " · . · tWvisiq the second sentence in 
• • • • • pansrapb (c) to ttad 11 foUows: 

(a) Materialt that art accumulated 
apeculativelr without Nflldent amou.atl 
btiftt rec:ycltci (u dducllD 
I21U(cKIJ ol dlJa cllapter) 
• • • • • 
'Aitf 211~T10N AND 
USTING Of' HAVJIIDOU8 WAITI 

3. TU autbortty dtatioa for Put 21t 
readl u rouowc 

A $ 11J. S.C.. to-. DJI(a), 3001. lad 
3CIDI of the SoUd w .... OUpoeal Act. ., 
UIIIICIId bJ the RIIOIIICe Coutnatioa ucl 
RICID\'Vf Act ol11'11. 11 aaeadld [U U.S.C. 
..,IIU(a). ~aDd IIZZJ. . 

4. Stctioa 211.3 il amended bJ 
rniliq parqrapb (cK2)·to read •• 
follows: 

I 211..1 DellniiM tH u U • ...... 
• • • • • 

(C) • • • 
(Z)(l) Except u otberwtH provided lD 

parqrapb (c)(2)(11) of dlJa atctiO& anr 
10Ud waate pnerataci from the 
treatment. storap. or dbpoaal of a 

. I 211.1· .,._.,.... ...,..,ta lot 
h rteYI ... tt ..,..tiel by emal 
...-atrteMf'IIOtl: . . .. . 

(c) • • ·• Haurdoua waste that is 
aubtect to the reqltiremenll of I zeu (b) 
and (c) and Subparts C. D. and For Part 
281 il indudtcl in the quantity 
dttarmiDation of this section and is 
eubjtct to the requirement• of th:s 
atetion. 

• 
.,AI(f 211-STANDA .. DS FOR THE 
IIAHAQIMINT 0, S,ICIFIC 
HAZMDOUS W.UTIS AND 5'£Cl11C 
1'Y'U M HAZA .. eotJS WASTI 
IIANAQIMINT ,ACIUT1U 

7. 11at authority citation for P~rt zee 
ttada u toUowa: 

Autlltritr. Seca. 1001. 200Zt 1 ), and J004 o ( 
the Solid Wute Dtlposal Act. u amended by 
the R~ ConHrvation and Rtco,·ery Act 
of 11'7'1. u Ultnded [42 U.S.C. 5905. &91:(a ). 

IDdll2tJ. 

llllllllllllllllll ................................ .w,~a~•~"~ ...................... Maa 
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for reveellna proprietary data. In &he 
face of lhtll difficulties, aome 
commenten wen tao fu 111 to •uae•t 
that aeneratort not be ,..,pontlbla Cor 
complyinl with the reaulaUona unlna 
they hiiVt actual knowledge or the 
product'a chemical compo•lllon. 

The Aaency Ia takina a number or 
1tepa to deal with thlt problem. Flr1t, we 
are now pl'tparlna a directory of 
chemical producta • which are 
haui'dou• wutu when dltcarded. The 
Directory will Include 1•n~rlc namn. 
other namo1 by which lha chemical• are 
known (•·I·• myruane oU for 
nitrobenzene) and the namH of truda 
product• which are regulatod undrr 
I 281.33 11 well 11 the applicable 
hnzardou1 wute number. '1111 Directory 
will bo advl1ory. not part of the 
rqulaUon ltaelf. 10 that a defandantln 
an enforcement proc:ettdlna will •1111 be 
able to ahow that a wa1te llated In the 
Directory Ia not a w111le llated In 
I 261.33. By the aomo token. abtence of 
a product name from the Directory 11 not 

. a defonao. Tilt Aaency wiU expand the 
Directory over lime to try and provide 
a1 complete a llat u poeaible. 

A aecond form or Aaency plda~ Ia 
tho recently·lmplemeted RCR.A 
lnduatry Alliltuca HolllDe. Pei'IOGI 
unsure whether the trade na~ne product 
they are dl~cardJ.na 11 a buardoua 
waate may caU thl1 toll· he IUUIIbtt and 
provide the namt of the product. Tbt 
Agency wiU then provide advice •• to 
whether the product 11 a hazardoue 
wasta and Ita bula for the 
determination. AI with the Directory, 
the Asenc:y'• re1pon1a will be adviaory. 
not a formal reaulatory action. The 
hotllno telephone number Ia 800-424-
93-10 (In WaahJ.naton. D.C.. 5&4-14CM). 

We also expect that person• llNiure of 
the hazardoutnlll or II liVID product 
will taU the manufuctUI'tr or the 
product. Althoush m11nuracturen may 
not WlllliiO tiVO OUt the fonnula for thtlr 
producte. tho Aaency bellevH llll 
reaaonable to upect 1uppllort to lnlorm 
CUIIomen If dlaposw or the product II 
regulated under either l281.33(e) or 
1261.33(1'). Cu1tomen of courte have the 
option of refuslna to deal further with a 
auppller who will not dlvulae thle 
lnfunnatlon. 

We dlaaaree sttunRIY with the 
augc1tlon thut11ener11tonlacklns 11ctual 
knowledge of II product' I chemical 
compo1ltlon remain unrr.gulated. Such e 
atandard pro\·ldea a atr.Jnglncenllva for 
generaton not to determine whether 
discarded product• ant hAzurdout 

'5\\'~. "DirwctOf) oiTnod.r Nu- Product• 
•nd 5)'llllftYIIII" will be MW.tlnble lrom Mr. Ll co .. 
Scllld w .... e lnlormiltl\111, u.s. !nvtrunment.al 
Prolfc!kln A,tney. :I Wftl St. Cl11tr St .. ClnclnMit. 
Ohio 4S:M IIO!tephoiM INIIIbolf S13-IIM-S311:). 

wattet. One purpoH of RCRA le 1o 
require cloNr attention and Inquiry Into 
the potenttaUy hazardous natUI't of 
dltcarded Nlerllll, and JeneraiOI'I of 
dlacarded trade product• are no 
exception. Suatatfon• for further meant 
of deallna with-&ht qu11tlon of ldtntliJ · 

. are, ho~ever, tollclled. 

IV.IaterprataUvt luun 
AI noted above, moe! Interpretative 

qu11tlou lftvolvlna I 261.33 will not be 
retolvad unUl pubUc.aUon or I 
forthcomJna R1M. Certain quaatlona. 
howi'Vtr, can be dolllt with In thl1 
preamble. 

A. AN aoUd waatu that contain one 
or more of the chtmlcala lilted In 
12.81.33 buardoue waat11 by virtue of 
contalnlna thne ma terlaliT 

Solid waatae which almply contain 
one of the cheralcalJ llatod In I 28U3 
are not thereby bazardoua. Whvo EPA 
lntenda to llel tuch wutea. I~ wW do 10 
by llatJna them 1n II 281.31 and 201.32. 
Tble lntenUon 1• In fact clearly 
expre11ed In the COrnmtDI to l2et.33(d) 
which Ia part of the promulaatad 
rqulatlon. Tbt purpose of I 281.3311 to 
reauJate oaly tu U.ted c:headcal 
prOducts a1.1d ilstlnrledlataa aad lhttr 
tnd.t lWM equivalents (and cert&lD off. 
IJ*'~cttlon variants, emptied 
COI!lalnen • and ~~~lduet and 
dabrlt thereoO •• rdoua wu&es 
when they .,. dlacardad or Intended to 
be dltcardtd. · 

However, whu a aolld waete It 
mixed wllh one or thaae dlacardad 
mater!ala. the reauiUna mixture II a 
hazardous waste untU dtUeted (with 
certMa exceptions tel forth Ia 
I ZIU(h)). See l281.3(aK2)(U}. A111t 
out fa I ZIU(bK2). the aolld waste 
becomtt a haurdoua watte when the 
m1x1Da or the I 211.33 chemical take• 
place either Ql an act or dlac:ardlna that 
chemical or the Ume the chemical Ia 
lntendod ror Iaior dlacW'd (l.o .. at the 
time the I 281..33 eubstance becomea 11 
haurdout Wllate). 

· There are many 1iluBtloru where • 
tolld wute becomc!l 1 hazardous wute 
by virtue or &he actual or lntondP.d 
dltc:ardlna of materlaltllatod In I 281.33. 
Some or !hate lltUalionl are: 

1. Wbera axce11. expired or otherwlle 
unwanted commorclul chemlc•ll 
product• or manufu~:turlna chemlCMI 
Intermediate• are dl•can!ed by 
dlacha11lna them Into a wutewuter 
atream or are dltc.arded by be ina mlxod 
Into other tolld wastes. 

2. Wbere olf·apecitlcutlon mutor!ult 
that,lr they met 1peci0catlon. woulll be 

'lflllllltion ol CGIIt.lnvra whlcll lornwrlr ..W 
I :111.33 clleml.:811 tt ullo.lrwnod •'-"""' In tllte 
l'•r• x or th• ,..._, ... ,,,.,, 

-
COIIU'Mt'dal chemica I product• or 
manulacturtnt cbernicallatennedlatu. 
.,. dltearded br be!nt dladla,.-d Into u 
wutewater tlrellft oi' diaarded by 
btiftl mixed lnto o&h~l' IOlJd WlltOI. 

WheN coet.am!M ted mlduet or 
debrte from the clean-up of apllll or 
lilted chtmleale al't dlteard~ by btrlna 
mixed lnto odwr tolld wntn. 

8. AN tht coauner~al product• and 
manufactwinl ch.m ical lnlerTDedl11tH 
lltted Ill I ZIU3 11sb!ec:t to rqulatlon If 
tMy U'l INd. NUN<f. recycled or 
reclaimed 1n Un of b.lnc dlacarded? 

No. A COIUierdal dlemJcal precNc:t or 
IIID*-ctllrlol chemleillntermedlate 
lilted In I Jl1.311t • h.uardaua Willi 
calr lldllea"IWa or intencW to be 

i.!IIICIIII'deldJ lilt c:oatinuu Ia be uaed or 
iloJd.lt It not btlnl diiCarded and 
therefore II not • u-.ardoua Willi. tr It 
Ia en off-tpedflc.ar.o~t Jntterlal and 11 
reprocnaed. recr.:Jed or reclaimed lila 
not be1nt dllcarrAd •nd therefore 11 not 
a hnatdGu watte. Tbul the provl1lon1 
of I ZIU(b}are not intended to •ppl)•to 
NUNt or I 281.33 1111 tft'lall. tlnce In 
1uch Clletlhe znaterlale.,. never· 
dlecardtd. Tbt relerellCI In I zet.&{b) to 
waet11 "Uited In eubpert D" le 
CDDiuelftl. Watta Us ted ra II Zl\.31 
aDd lll.SZ are the only wa1te1 Intended 
to • lndudtd. 

'11Mre.,. nWfttrout altuatloaa whel't 
the aboft lnterprwtetiou apply. Same or 
thne arr. 

1. WMN a c:ustom~r receives an urr· 
apeclncattoa product listed In 1 :!61.33 
and returna It to the manufacturer for 
reproceulnr. the product II not bctln~ 
dlacatded and It not a hazardou1 wusht. 

Z. When a commercial product 
btc:olnee exce~~lnven tor, or ouUlvos ita 
txplratJoa date In a whol"ale or retail 
oatlet or In the hands of a uHr and the 
auppller takn tb. prtX!uct back for 
reaale or reproce11lng, the product Ia nut 
belna dlacarded by the wholeaaler. 
retailer or uaer and Ia not 1 huzurdouA 
waste. 

S. Where there II bre~akaae of · 
contalnert boldlllal 2&1.33 chemicul• 
aad the eupplltr take~ back the arrecled 
c:hemlcal1. lncludlna recovered 1pllled 
chamlcal1. for repeckaslnl or 
reproc:e11Jna. the dlemlcala are not 
beiDa dlac.ardtd and are not haurdoua 
wattee. If, however. aoma of the spilled 
chemical• are dlacarded ot Intended to 
be dltearded becaute they cannot be 
retumed (e.,., they arc mixed with dirt 
or other matertalt), these apllled 
chemical• (ud attociated tpill clllunup 
reelduet and debrte) are buardoua 
wutes. 

Thne are example11 of common 
practice which EPA bdlevat ahouh.l bw 
eacouraaed becauae they avoid 
dltcardlna valueblo muterlala and 
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Envlronmen ..... otectlon Agency §261.33 

;,._try lrld EPA llazM:Ious Hazlldous waste Hun 
wuteNo. code 

- 1(1<48 .....••..•...• ....•.............. Resm.s from c<* tw distilla1lon. including but nollim~ed lo, sill bollcma ................. . (T) 

[46 FR 4618, Jan. 16, 1981; 60 FR 7849, Feb. 9, 1995] 

EDITORIAL NOTE: For FEDERAL REGISTER citations affecting §261 .32, see the List of CFR Sec­
tions Affected In the Finding Aids section of this volume. 

§ 261.38 ftled CO..JWDerclal ebeQti· 
cal roducta, olf-specificatlon spe­
cies, container residues, and spill 
residues thereof. 

The following materialr: or items are 
hazardous wastes if and when they are 
diatardeel or intended to be discarded 
as aescribed in § 261.2(a)(2)(1), when 
they are mixed with waste oil or used 
oil or other material and applied to the 
land for dust suppression or road treat­
ment. when they are otherwise applied 
to the land in lieu of their original in­
tended use or when they are contained 
in products that are applied to the land 
in lieu of their original intended use. or 
when, in lieu of their original intended 
use. they are produced for use as (or as 
a component oO a fuel, distributed for 
use as a fuel. or burned as a fuel. 

(a) Any commercial chemical prod­
uct. or manufacturing chemical inter­
mediate having the generic name listed 
in pe.ragra.ph (e) or <0 of this section. 

(b) Any off-specification commercial 
chemical product or manufacturing 
chemical intermediate which, if it met 
specifications, would have the generic 
name listed in paragraph (e) or <0 of 
this section. 

(c) Any residue remaining in a con­
tainer or in an inner liner removed 
from a container that has held any 
commercial chemical product or manu­
facturing chemical intermediate hav-

59 

ing the generic name listed in para­
graphs (e) or <0 of this section, unless 
the container is empty as defined in 
§261.7(b) of this chapter. 

[Comment : Unless the residue Is being bene­
ficially used or reused, or legitimately recy­
cled or reclaimed; or being accumulated, 
stored, transported or treated prior to such 
use. re-use, recycling or reclamation, EPA 
considers the residue to be Intended for dis­
card, and thus. a hazardous waste. An exam­
ple or a legitimate re-use or the residue 
would be where the residue remains In the 
container and the container Is used to hold 
the same commercial chemical product or 
manufacturing chemical Intermediate It pre­
viously held. An example or the discard or 
the residue would be where the drum Is sent 
to a drum recondltloner who reconditions 
the drum but discards the residue.] 

(d) Any residue or contaminated soil, 
water or other debris resulting from 
the cleanup of a spill into or on any 
land or water of any comme!'cial chem­
ical product or manufacturing chemi­
cal intennedlate having the generic 
name listed in pe.ragra.ph (e) or <0 of 
this section. or any residue or contami­
nated soil. water or other debris result­
ing from the cleanup or a spill, into or 
on any land or water, of any off-speci­
fication chemical product and manu­
facturing chemical intennediate 
which, if it met specifications, would 
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have the generic name listed in para­
graph (e) or (f) of this section. 
[Comment: The phrase "commercial chemlcai 
product or manufacturing chemical Inter­
mediate having the generic name listed In . 
. : · refers to a chemical substance which Ia 
manufactured or formulated for commercial 
or manufacturing use which consists of the 
commercially pure grade of the chemical, 
any technical grades of the chemical that 
are produced or marketed, and all formula­
tions In which the chemical Is the sole active 
Ingredient. It does not refer to a material, 
such as a manufacturing proce88 waste, that 
contains any of the substances listed In para­
graph (e) or (0. Where a manufacturing proc-
888 waste Is deemed to be a hazardous waste 
because It contains a substance listed In 
paragraph (e) or (0, such waste will be listed 
In either 1281.31 or 12181.~ or will be Identi­
fied as a hazardous waste by the characteris­
tics set forth In subpart C of this part.] 

P023 107-21).4 
P002 5111-o&-2 
1'057 840-19-7 
1'058 82-7 ... 
P002 5111---2 
P003 107-o:l-1 
P070 11~ 
1'203 ~~ 
P004 31»-00-2 
P005 • . 107-1~ 
P005 2011119-73-11 
P007 ~ 
P008 504-2~ 
1'0011 131-7 ... 
P118 7~ 
P09II 506-et~ 
PO tO ~ 
P012 1327~ 
P011 1~28-2 
P011 1~2 
P012 1327~ 

P038 1182-42-2 
P038 --~ POI54 151-6&-4 
1'087 7s-65-8 
P013 ~~ 
P024 108-47~ 

POn ~~~~ 
P028 1~7 

~yde. chlcro-
~. f+.{M1inollloxomeltlyl)· 
~2~ 
Ac* 8Cid, lbwo-, IOdlum ... 
1~-4hlourea 
Acldeln 
AldlcMI 
AldlcMIIUIIone. 
Aldm 
Allyl *dial 
AUnktum pllolpllde <R.n 
~aiel 
4-Amlnopyridlne 
Almlonium picrate (R) 
Amnoniumv...s.te 
~~-~. bll(cy--c)-. poiUaium 
"'-'k: 8Cid H,AaO. 
"'-* oodde As,O, 
AIS«<ic oodde As,O, 
"'-'k: pentolllde 
A....C__,Jdde 
Anlne.~ 
AtiOIIOUI dichloride. llf*lyi­
Azlrldtne 
Azlridlne, 2-fMihyt­
B.num qWiide 
Benzen.mine, 4-Chlolo­
Benzen.mine. 4-ftilro. 
Benzene. (Chloromelhyl)· 
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(e) The commercial chemical prod­
ucts, manufacturing chemical inter­
mediates or off-specification commer­
cial chemical products or manufactur­
ing chemical intermediates referred to 
in paragraphs (a) through (d) of this 
section, are identified as acute hazard­
ous wastes (H) and are subject to be the 
small quantity exclusion defined in 
§261.5(e). 

[Co1nnumt: For the convenience or the regu­
lated community the primary hazardous 
properties or these materials have been Indi­
cated by the letters T (Toxicity), and R (Re­
activity). Abeence of a letter Indicates that 
the compound only Is listed Cor acute tox­
Icity.) 

These wastes and their corresponding 
EPA Hazardous Waste Numbers are: 

1'042 51-43-4 
1'046 122-09-8 

t .2-8enzenedlol, 4-{t.flydroxy-2-{IMihy!Mnino)elhyfl-, (R)· 
Benz11114111111aNmine. alpha.llpha~yt-

P014 
P127 
P188 

POOt 

P028 
POts 
P017 
POt a 
1'045 

Paa1 ,.., 

108-98-5 
156:Hl6-2 
57~7 

1 81~1-2 

1~7 
7440-41-7 

598-31-2 
357-574 

3111.11!-;1 

SQ2~1~ 
SQ2~1-8 

Benzenethiol 
7 .aenzo~urano~. 2.:klllydro-2.2-0melhyl-. metllylcal1lana1e. 
Benzoic .ad, 2-flydroxy-, ~- wilh (38S-<:is)-1.2,3,3a,8,8a.flexallydro-t .3a.&-trimethylpyrrolo(2.3· 
bl~yt rnetllylcarbama ester (1 :1). 

2H-1-8enzopyqn-2-one, 4-flydroxy-3-(3-oxo-11)henyl)ulyt)· . l salll. wllen present at eoncentrallons 
greater tllan 0.:1% 

Benzyl Chloride 
Beryllium powder 
Bromoacetone 
Brucine 
2-Sulanone. 3.~1methyl-1 -(methytllio)·. 

0-{IMihylamino)carbonyt) Oxime 
Calcium cyanide 
Calcium ey811ide Ca(CNh 
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Envtronmentol Protec 

HaZIIIO-
QUI 
-te 

NO. 

P189 
pt91 
Pt92 
pt90 
Pt27 
p022 
P095 
P1118 
P023 
P024 
pQ26 
P027 
P029 
P029 
P202 
P030 
P031 
P033 
P033 
pt)34 
P016 
P036 
P037 
P036 
P041 
P040 
P043 
P004 

P060 

P037 

P051 • 

P044 
POole 
Pt91 
P047 
POole 
P020 
P085 
P111 
P039 
P049 
PISS 
P050 
P068 
P051 
p 
p 
p 
p 
p 

051 
042 
031 
194 
066 

101 
054 
097 
056 
057 
056 
198 
197 
065 
059 
062 
116 
068 
063 
063 

Chemical abo 
stracts No. 

~14-8 Cartx 
~ Cartx 
119-38-0 Carll< 

1129-4Hi Cart!• 
156:Hi&-2 Catb< 
7$-1~ Cllbo 
7~ Cllbo 

56285-14-8 Cart> 
107-~ Chlot 
10&-47-8 p-Ch 

5344-82-1 Ho-
542-7&-7 3-Ch 
544-'32-3 CopJ 
544-'32-3 CopJ 
64-*-6 ~· ·············· ········ cy.,. 

460-19-6 Cyar 
sa&-n-4 Cyar 
sa&-n-4 Cyar 
131-8&-6 2oC) 
542-88-1 Dicll 
896-2~ Diet' 
60-57-t Ole~ 

6192-42-2 Diet 
311-45-6 Diet 
297-97-2 o.c 
55-91-4 Diis 

:lO!Hl0-2 t .4 
( 

466-73-6 1,4 
( 

60-57-1 2.7 
( 

'72-20-8 2.7 
( 

60-51-{i 0"' 
122-$-8 ..., 
644-64-4 Oir 
·~2-1 4.E 

51-28-6 2,• 
88-as-7 Oir 

152-tiHl 0~ 
107-49-3 0~ 
298-04-4 Ot 
541-53-7 or 

26419-73-8 1,: 
11$-29-7 Er 
t45-73-3 Er 
72-20-8 Er 
72-2(}.8 Er 
51-43-4 Er 

460-19-6 El 
2313$-2~ " t6752-77-5 

107-12-< 
151-56-
52-Bs-" 

n&2-4t-
64(H~ 

62-74-> 
23422-53-
17702-57-

628-86-
76-44-< 

757-58-4 

79-19-61 t 
6(}..34-4 t 
7~ t 
74-90-8 I 
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(f) The commercial chemical prod­
ucts. manfacturing chemical inter­
mediates, or off-specification commer­
cial chemical products referred to in 
paragraphs (a) through (d) of this sec­
tion, are identified as toxic wastes (T), 
unleaa otherwise designated and are 

subject to the small quantity generator 
· exclusion defined in §261.5 (a) and (g). 

[Comment: For the convenience oC the regu­
lated community. the primary hazardous 
properties oC these materials have been Indi­
cated by the letters T (Toxicity), R (Reactiv­
Ity), I (lgnltabllity) and C (Corroslvlty). Ab­
sence oC a letter Indicates that the compound 
Is only listed Cor toxicity.] 

Haz-.d­
ou. .... 
No. 

\.1384 
U001 
lJ03.4 
U187 
I.J006 
U240 
U112 
U144 
U214 -F027 
U002 
uoo:s 
U004 
I.J006 
U008 
U007 
U008 
1.1008 
U011 
U012 
U138 
U014 
U015 
U3e5 
U010 

U28D 
U278 
IJ36t 
U271 
U157 
UOUI 
U017 
U192 
U018 
uot4 
U012 
U014 
U048 
U083 
U328 
U3e3 
U158 
U222 
U181 
U019 
U038 
U030 
U036 
U037 
U221 
U028 
1.10118 
uoee 
U102 

30515&-0--1 A2213. 
~-o Ace~M~ehyde (I) 
7~-6 Ace!Miehyde, lriCHar~ 
82-44-2 ~ N--{Wihoxyphenyt)-
53-98-3 ~- N--9H--IIuoren-2+ 

These wastes and their corresponding 
EPA Hazardous Waste Numbers are: 

1 94-~7 Ac* Kid, (2.4-dk:hlooapheno..y)-. u11 & ...,_ 
141-71-6 Ac* Kid elllyl- (I) 
301-*"2 Ac-* Kid, 1Md(2+) ... 
........ Ac-* .ad.1NIIIum(1+) ... 
•7H Ac-* Kid, (2,4.5--'k:t*»ophenoxy)-

e7~1 ~(I) 

75-*-8 ~<•.n ---..2 ActllopMioone 
53-98-3 2~ 
1~ AC~ty~ dllorllle <C.R.n 
~1 Acryllmlde 
~1G-7 Aa'tiC Kid (I) 

107-1So-1 Aaylonlrll 
81-82-6 ""*'* 
e2-6)-3 ~ ll.n 
7HO-a AIMIIc ecld. ~ 
~ Aur--. 
11~~ 

2212-67-1 ~1-arbolllok: Kid, heqlr;dro-, S..eoyt - · 
50-07-7 AzJrtnol2' ,3':3.4fpynolo(1.2-eJindOfe-4.7 ....,..., ~(lriiOC8Itlonyl)oxylmellyt-1,1a.2.8.8a.llb­
~. (1alH1..,.. 8bela,~blph8)J-

101-27-8 aw.n. 
22781-23-3 Bendlocaltl. 
22981-82-6 s-loc8lb pMnol. 
17104-35-2 Btnomyl. 
~~.1.2-dll~ 

225-51-4 Benz(c)8crldlne 
9&-87-3 Senzal c:lllorlde 

2311150 58 5 Benz.mide, 3,54c15-clct"kkolklR~~~ . 1~21Jropynyl)-
58-65-3 Benz(aj.....,_ 
57-87-6 Benzla~M~W-=-. 7,1~ 

- ~~~~.n 
~ ~.4,4'.-bol~~p. 

3185-83-3 ~. 4-dllolo-2~. hydooctiblde 
80-11-7 ~.N~o)-
115-63--4 ~. 2~ 

1 08---$oO Benz .-Nne, 4-mellpo 
101-14-4 ~.4.4'~~ 
83tr21-ll Benz.-Nne, 2~. hydrodlklrtde 
~ ~.2-mtlll~ 
71-43-2 Benz- (l ,l) 

51G-15-6 Benz--=ellc Kid, ~4-<:hloooplleo'lrt)~xy-. e411yt.,. 
101-M-3 a--· 1-Q~-r-
~ 8tnzenebul8noic Kid ,~~ 
108-90-7 a.nz-. cf1loro. 

. 25378-45-6 Benz......,.,.,-~ 
117-61-7 1.2-Benzenedlc:.tloxylc Kid, 1111(2~..,. 
~7~2 1.2-Benzenedlc:.tloxylc ICid, diiUiyt .... 
84-66-2 1.2-Benzenedlc:.tloxylc ICid, dlellyt -

131-11-3 1.2-Benzenedlcalboxytlc Kid, dmelllyt-
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Haz...O. 
00.. 

wale 
No. 

U107 
U070 
U071 
U072 
U060 
U017 
U223 
U239 
U201 
U127 
U05e 
U220 
U105 
U105 
U056 
U168 
U183 
U185 
U020 
U020 
U207 
U051 
U247 
U023 
U234 
U021 
U202 
U278 
U364 
U203 
U141 
U3e7 
U080 
U054 
U248 

U022 
U197 
U023 
U085 
U021 
U073 
U091 
U095 
U401 
U400 
1.1225 
U030 
U128 
U172 
U031 
U159 
U180 
U053 
U074 
U143 

117-84-<1 1,2-aenz., 
95-00-1 Benz-. 1 
541-7~1 Benz-. , 
10&-4&-7 Benz-. . 
72-64-8 Benz-. 
9&-87-3 Benz-. ' 

2&471-62-5 Benz-. 
1330-20-7 Benz-. 
108-46-3 1.3-aenze 
118-7~1 Benz-. 
111)-32-.7 Benz-. 
108-88-J Benz-. 
121-1~2 Benz-. 
608-20-2 Benz-. 
9&-82-a Benz-. 
98-%-J Benzene 
~Benz-
112-M-8 Benz­
~9 Benz­
~ Benzene 
91>--94-3 Benzene 
*29-3 Benzen• 
72-43-5 Benzen< 
98-07-7 Benzen• 
99-35-4 Benzen, 
92-87-5 Benzidif 

'81-o7- 2 1 .2-aen 
22781-23-3 · -~"" 
22961-82-a 1 .~er 

94-69-7 1 .~er 
120-68-1 1 .~flf 

1563-38-3 7 -8enz 
~~-~ .. 

189-65-9 Benzo( 
'81-61-2 2H+E 

of 0. 
50-32-8 Benzo 

1 <llh51-4 IHlen. 
98-07-7 Benzc 

·~ 2.2'-6 
92-87..0 (1 .1'.{ 
91-~1 (1 .1'.{ 

119-90-4 (1 ,1'-1 
11~7 (1.1 '-l 
97-7~5 Bis(d• 

120-5+-7 Bis(p 
7~~2 Brom 

101-M-3 4-Src 
87~ 1,H 
92~16-3 1-Bu 
71-36-3 1-Bu 
78-93-3 2-6u 

1338-2~ 2-P· 
4170-30-3 

784-41-o 
~ 

U031 71-36-3 
U392 2008-41- 5 
U136 7~ 
U032 13765--19-0 
U372 10605-21-7 
U271 17804-~2 

U375 55406-5~ "'" 
U280 101-27-9 ca 
U238 51-79-o Ca 
U178 61~2 Cs 
U373 122-42-9 C< 
U409 ~c. 
U097 79-44-7 C1 



I 
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J 

~ 
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• 
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Furthermore the October 30, 1980 Federal Register 
goes on to explain that if hazardous wastes do 
remain in the unit for more than 90 days after 
cessation of operation, " ... EPA believes that these 
wastes should be fully regulated and that the units 
should be regulated as storage facilities. Thus, 
at that point, the owner/operator of the unit would 
have to have interim status ••• " . (45 FR 72024), 

Source: Mike Petruska 
Matt Straus 

Research: Chris Bryant 

(202) 475-6676 
(202) 475-8551 

Definition of Solid Waste and Reclamation 

A distributor of a U-listed commercial chemical 
product finds that the product is no longer saleable 
(for example, it is past is shelf life). If the 
distributor ships it back to the manufacturer for 
reclamation, the material is not a solid waste under 40 
CFR 261.2 because listed commercial chemical products 
are not solid wastes when reclaimed. However, in many 
cases the manufacturer will not know whether the 
material can be reclaimed until a sample is analyzed • 
Could the distributor ship the entire lot back to the 
manufacturer, while not knowing whether the material was 
a solid waste? 

Yes. The distributor can ship the entire lot back 
to the manufacturer, while not knowing whether the 
material was a solid waste. There are no 
provisions in the RCRA regulations restricting 
shipments of commercial chemical products. 
Tecnnically, it remains a commercial chemical 
product until such time as they are discarded or 
intended to be discarded (Section 261.2 and Section 
261.33). This decision is made by the 
manufacturer. The U-listed commercial chemical 
product would still be shipped pursuant to 
applicable DOT and U.S. Postal Service regulations. 
It would not need to be manifested as a hazardous 
waste. 

Source: Paul Mushovic (202) 475-7736 
Research: Becky Cuthbertson 
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separately produced by the production 
process. Examples are process residues 
such a.s slags or distillation column 
bottoms. The term does not include a 
co-product that is produced for the 
general public's use and is ordinarily 
used in the form it is produced by the 
process. 

(4} A material is "reclaimed" if it is 
processen to recover a usable product, 
or if it is regenerated. Examples are re­
covery of lead values from spent bat­
teries and regeneration of spent sol­
venta . 

(5} A material is "used or reused" if 
it is either: 

(1) Employed a.s an ingredient (in­
cluding use a.s an intermediate) in an 
industrial process to make a product 
(for example, distillation bottoms from 
one process used a.s feedstock in an­
other process). However, a material 
will not satisfy this condition if dis­
tinct componenta of the material are 
recovered a.s separate end producta (a.s 
when metals are recovered from metal­
contaJ.ning secondary materials); or 

(11) Employed in a particular func­
tion or application a.s an effective sub­
stitute for a commercial product (for 
example, spent pickle liquor used a.s 
phosphorous precipitant and sludge 
conditioner in wa.stewater treatment). 

(6) "Scrap metal" is bita and pieces 
of metal parta (e.g.,) bara, turnings, 
rods, sheeta, wire) or metal pieces that 
may be combined together with bolts 
or soldering (e.g., radiators, scrap auto­
mobiles, railroad box cara), which when 
worn or superfluous can be recycled. 

(7) A material is "recycled" if it ia 
used, reused, or reclaimed. 

(8) A material is "accumulated spec­
ulatively" 1C it is accumulated before 
being recycled. A material is not accu­
mulated speculatively, however, if the 
person accumulating it can show that 
the material Ia potentially recyclable 
and haa a fea.sible means of being recy­
cled; and thatr-dur!ng the calendar 
year (commencing on January 1)-the 
amount of material that ia recycled, or 
transferred to a different site for recy­
cling, equals at lea.st 75 percent by 
weight or volume of the amount of that 
material accumulated at the beginning 
of the period. In calculating the per­
centage of turnover, the 75 percent re­
quirement ia to be applied to each :"'a-
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terial of t.he same type (e.g. , slags from 
a single smelting process) that is recy­
cled in the same way (i.e., from which 
the same material is recovered or that 
Is used in the same way) . Materials ac­
cumulating in units that would be ex­
empt from regulation under §261.4(c) 
are not to be included In making the 
calculation. <Materials that are al­
ready deflned as solid wastes also are 
not to be included In making the cal­
culation.) Materials are no longer in 
this category once they are rem~ved 
from accumulation for recycllng, how­
ever. 
[45 FR 33119, May 19, 1980, as amended at 48 
FR 14:193, Apt·. 1, 1983; 50 FR 663, Jan. 4, 1985; 
51 FR 10174, Mar. 24, 1986; 51 FR 40636, Nov. 7, 
1986] 

1.1 Definition of eoUd wute. 
(a)(l) A solid wa.ste is any discarded 

material that is not excluded by 
§261.4(a) or that is not excluded by 
variance grP-nted under H260.30 a.nd 
260.31. 

(2) A ducarded material is any mate­
rial which is: 

(1) Abandoned, a.s explained in para­
graph (b) or this section; or 

(11) Recycled, a.s explained in para­
graph (c) or this section; or 

(iii) Considered inherently wa.ste-like, 
a.s explained in paragraph (d) or this 
section. 

(b) Materials are solid wa.ste I! they 
are abandoned by being: 

(1) Disposed or; or 
(2) Burned or incinerated: or 
(3) Accumulated, stored, or treated 

(but not recycled) before or in lieu of 
being atl'a.ndoned by being disposed or. 
burned, or incinerated. 

(c) Materials are solid wastes if they 
are recycled--or accumulated, stored, or 
treated before recycling-a.s apec1fied 
in paragraphs (c)(1) through (4) of this 
section. 

(1) Used in a manner comtituting dis­
posal. (i) Materials noted with a " *" in 
Column 1 or Table I are solid wastes 
when they are: 

(A) Applied to or placed on the land 
in a manner that constitutes disposal: 
or 

(B) Used to produce products that are 
applied to or placed on the land or are 
otherwise contained in products that 
are applied to or placed on the land On 
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which cases the produc t Itself remains 
a solid waste). 

(II) However, commercial chemical 
products listed In §261.33 are not solid 
wastes If they are applied to the land 
and that Is their ordinary manner of 
use. 

(2) Burning {or energy recovery . (I) Ma­
terials noted with a "*" in column 2 of 
Table 1 are solid wastes when they are: 

(A) Burned to recover energy; 
(B) Used to produce a fuel or are oth­

erwise contained in fuels (In which 

40 CFR Ch. I (7-1-96 EdHion) 

cases the fue l Itself remains a solid 
waste). 

(il) However, commercial chemical 
products listed in §261.33 are not solid 
wastes If they are themselves fuels. 

(3) Reclaimed. Materials noted with a 
"*" In column 3 of Table 1 are solid 
wastes when reclaimed. 

(4) Accumulated speculatively. Mate­
rials noted with a "*" In column 4 of 
Table 1 are solid wastes when accumu­
lated speculatively. 

TABlE 1 

u..--. Eneow-- Rec ... ...,.. =.:.:. ~t'?e=~) lt~2)) IS 261.2Cc:IC311 tf2612tciC4)) 

Ill 121 (3) 141 

Spent~ ......................... ..... ....... ............................... rl r1 rl 11 
Sludges (lsled In 40 CFR per! 261 .31 01 261.32) ................ . rl 1'1 r1 11 
Sludges~. char-lie ol ................ ........ n 1'1 ........................ n 
8y11foducts (listed In 40 CFR per! 261 .31 01 261 .32) .......... n 1'1 r1 n 
By11foducts ~ • clt-.cteristc ol hu...tqus we'- n 11 ······················· n 
Commen:W chemic~~~ products lsled In 40 CFR 261 .33 ....... rl n ....................... ·············-········ 
&:n,.> ....... ·········· ········ ·························· ··· ·······················•···· r1 n r1 n 

Hole: The lerms · _.c ...-ws.- "lllldges," "'by1lf'ldudl," lind "ocr• ....-r .. dellned In 1261.1. 

(d) Inherently ttJaSte-like materials. The 
following materials are solid wastes 
when they are recycled In any manner: 

(1) Hazardous Waste Nos. F020, F021 
(unless used as an Ingredient to make a 
product at the site of generation), F022, 
F023, F026. and F028. 

(2) Secondary materials fed to a halo­
gen acid furnace that exhibit a char­
acteristic of a hazardous waste or are 
listed as a hazardous waste as defined 
in subparts C or D of this pa.rt, except 
r r brominated material that meets the 
ullowlng criteria: 

(I) The material must contain a bro­
mine concentration of at least 45%; and 

(II) The material must contain less 
than a total of 1% of toxic organic 
compounds listed in appendix VIII; and 

(Ill) The material Is processed contin­
ually on-site in the halogen acid fur­
nace via direct conveyance (hard pip­
Ing). 

(3) The Administrator will use the 
following criteria to add wastes to that 
list: 

(i)(A) The materials are ordinarily 
disposed of. burned, or incinerated; or 

(B) The materials contain toxic con­
stituents listed in appendix Vlll of part 
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261 and these constituents are not ordi- . 
narily round In raw materials or prod­
ucts for which the materials substitute 
(or are found in raw materials or prod­
ucts In smaller concentrations) and are 
not used or reused during the recycling 
process; and 

(II) The material may pose a eublltan­
tlal hazard to human health and the 
environment when recycled. 

(e) Materials that are not solid waste 
when recycled. (1) Materials are not 
solid wastes when they can be shown to 
be recycled by being: 

(I) Used or reused as ingredients In an 
industrial procBIIS to make a product, 
provided the materials are not being 
reclaimed; or 

(li) Used or reused as effective sub­
stitutes for commercial products; or 

(Iii) Returned to the original Pf'OCBBB 
from which they are generated, with­
out first being reclaimed or land dis­
posed. The material must btl returned 
as a substitute for feedstock materials. 
In cases where the original Pf'oceBB to 
which the material Is returned is a sec­
ondary process. the materials must be 
managed such that there is no place­
ment on the land. 

Environmental Protection Agency 

(2) The following materials are eolld 
wastes, even if the recycling Involves 
use, reuse, or return to the original 
procBIIS (described In paragraphs (eXl) 
(I) through (Ill) or thlll section): 

(i) Materials used in a manner con­
stituting disposal, or used to produce 
products that are applied to the land; 
or 

(it) Materials burned ror energy re­
covery, used to produce a fuel, or con­
tained In ruele; or 

(ill) Materials accumulated specula­
tively; or 

(tv) Materials listed in paragraphs 
(d)(l) and (dX2> or thieiiBCtion. 

(0 I>ocummtotima of claims that mate­
nab are not solfd tDCUtes or are eondi­
tionallJI e%fmiJ1t from rflfiUlatima. Re­
spondents in actions to enforce regula­
tions irnplementlng subtitle C of RCRA 
who raise a claim that a certain mate­
rial 111 not a eolld wute, or 111 condi­
tionally exempt from regulation, must 
demon~~trate that there is a lmown 
market or diepoeltion for the material, 
and that they meet the terms or the ex­
clusion or exemption. In doing 110, they 
must provide appropriate documenta­
tion (such lUI contracts showing that a 
second penon UIIB8 the material lUI an 
ingredient In a production procetlll) to 
demon~~trate that the material 111 not a 
wute, or is exempt from regulation. In 
addition, ownen or operators of facill­
tlee claiming that they actually are re­
cycling materials must show that they 
have the neceeeary equipment to do 110. 

(50 P'R 8114, Jan. 4, ••· u amended at 50 P'R 
33M2, Aug. 30, 1815; 118 PR '1208, Feb. 21, t•t; 
118 P'R 33688. Job 1'1, 11111; 118 PR425l2. Aq. 2'1, 
••t; &1 PR 3111184, Auc. 21». 1182; a. PR 411M2. 
Sept. It, liM) 

t•t.a Dellaltlonof........_....., 
(a) A eolld wute, u denned In U81:2, 

111 a hazardous wute If: 
(1) It Is not excluded from regulation 

u a hazardous wute under f261.4(b); 
and 

(2) It meets any or the following cri-
teria: 

(i) It exhibits any of the characterie­
tlce or hazardous wute identified In 
subpart C except that any mixture or a 
wute from the extraction, 
benenciation, and processing or ores 
and minerals excluded under 
f261.4(bX7) and any other eolid wute 

§ 

exhibiting a characteristic of h11 
ous waste under subpart C of thi :­
only if it exhibits a characteristi<" 
would not have been exhibited b: 
excluded wute alone if such mi 
had not occurred or if it continu 
exhibit any of the characteristic 
hibited by the non-excluded w 
prior to mixture. Further, for the 
poiiB8 or applying the Toxicity I 

acteristic to such mixtures, the 
ture ill al110 a hazardous wute if i 
ceed.ll the maximum concentratio 
any contaminant listed In table 
1261.24 that would not have bee• 
ceeded by the excluded wute alo 
the mixture had not occurred or 
continues to exceed the maximum 
centratlon for any contaminant 
ceeded by the nonexempt wute 
to mixture. 

(11} It 111 listed In subpart D of 
part and bu not been excluded 
the lletll in subpart D of this part ' 
H8.20 and 8.22 or this chapter. 

(ttl) It 111 a mixture of a eolld v 
and a hazardous wute that is list 
subpart D or this part 1101e1y becat 
exblbltll one or more of the charact 
tlce of bazardous wute identlfi, 
subpart C or this part, unlet~~~ th 
eultant mixture no longer exblblt:­
characterietic or hazardous wute 
tined In subpart c or this part, o• 
181111 the eolld wute ill excluded 
regulation under f261.4(bX7) and tl' 
eultant mixture no longer exhibit: 
characteristic or hazardous wute 
ttned in subpart C or this part 
which the hazardous wute Uste 
subpart D or tbls part wu listed. < 
ever, nonwutewater mixtures are 
subject to the requirements or par 
of this chapter, even If they no k 
exhibit a characteristic at the pol 
land disposal). 

(tv) It is a mixture or eolld wutc 
one or more hazardous wutee lletc 
subpart D or this part and hu not 
excluded from paragraph (aX2) of 
IIBCtlon under H 8 .20 and 8.22 of 
chapter; however, the following 
tures or 110lld wutee and hazar 
wutee listed In subpart D or this 
are not hazardous wutell (except b) 
plication or paragraph <aX2) (I) 01 

or this section) if the generator 
demon~~trate that the mixture con: 
or wutewater the discharge or whl• 
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, ol -yl bfo- (T) 

ol eJII)IoaN• (R) 
.... ....... .............. (R) 
and loedln9 ol (T) 

..... ........ .. ..... ..... (R) 

........................ (T) 

h•try ............. .. 
(T) 
(T) 
(T) 
(T) 

JCiric "'"'- (T) 
. - .,. irOn <c. n 

lj)OUIIdnWitl at (T) 

................ ....... (T) 

.. ..................... (T) 
(T) 

'"* lldng 11 en 
ICN!Ibera.,.. 

Jon II ....... W 
:e ol .,. lldlan 

udge from HC· (T) 

,...., piiMM- en 
. in .,. PfOduc· en 
npoundl. 
JCIIon o1 ~ en 

........................ (T) 

................... ..... en 
d to. colec1ln9 (T) 
·ry o1 coke by­
.anter tri llr 

m llle recovery (T) 

! to. tlloM gen. en 
ery o1 coke by· 
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....................... (T) 
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-1<14 ........................ ...... ... Residues from ~ llr distilatlon. including but nol lim~ed 10. stll boCicma (T) -
[46 FR 4618, Jan . 16, 1981; 60 FR 7849, Feb. 9. 1995] 

EDITORIAL NCYI'E: For FEDERAL REOISTER citations affecting §261.32, see the List of CFR Sec­
tions Affected In the Finding Aids section of this volume. 

§261.38 Dlecarded commercial chemi­
cal product., otr-epeclficatlon spe­
cies, container residues, and aplll 
residues thereof. 

The following materialz or items are 
hazardous wastes if and when they are 

acvdecl or Intended to be discarded 
as described in f261.2(a)(2)(1), when 
they are mixed with waste oil or used 
oil or other material and applied to the 
land for dust suppression or road treat­
ment. when they are otherwise applied 
to the land in lieu of' their original in­
tended use or when they are contained 
in products that are applied to the land 
in lieu or their original intended use, or 
when, in lieu or their original intended 
uae. they are produced for use as (or as 
a component oO a fuel, distributed for 
uae as a fuel, or burned as a fuel. 

(a) Any commercial chemics.l prod­
uct, or manufacturing chemics.l inter­
mediate having the generic na.me listed 
in paragraph (e) or <0 or this section. 

(b) Any off-spectncatton commercial 
chemical product or manufacturing 
chemical intermediate which, tr it met 
specifics.tiona, would have the generic 
na.me listed in paragraph (e) or <0 of 
this section. 

(c) Any residue rem&ining in a con­
t&iner or in an inner liner removed 
from a cont&iner that has held any 
commercial chemics.l product or manu­
facturing chemical intermediate hav-
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ing the generic name listed in para­
graphs (e ) or <0 of this section, unless 
the container Is empty as defined In 
§261.7(b).of this chapter. 

(Comment : Unless the residue Is being bene­
ficially used or reueed, or legitimately recy­
cled or reclaimed; or being accumulated, 
stored. transported or treated prior to such 
use, re-use. recycll~ or reclamation, EPA 
considers the residue to be Intended Cor dis­
card. and thus. a huardous waste. An exam­
ple of a legitimate re-use or the residue 
would be where the residue remains In the 
container and the container 11 ueed to bold 
the same commercial chemical product or 
manufacturing chemical lntennedlate It pre­
viously held. An example or the discard oc 
the residue would be where the drum 111 sent 
to a drum reconcUtloner who recondltlona 
the drum but dlle&rds the residue.) 

(d) Any residue or contaminated soU, 
water or other debris resulting from 
the cleanup of a spill into or on any 
land or water or any comme!'Cial chem­
ical product or manufacturing chemi­
cal intermediate having the generic 
name listed in paragraph (e) or <0 or 
this section, or any residue or contami­
nated soU, water or other debris result­
ing from the cleanup or a spill, into or 
on any land or water, of any off-speci­
fics.tion chemics.l product and manu­
facturing chemics.l intermediate 
which, if it met spectncs.tions, would 
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,.,-,ents on the q~!'!st : :>:l of alter:1ative 
~O f"l" . . 
. _ roaches m t.h!s a: .: a. 
'"'fhe followir.g exa::1~ :e ilh:stra tes how 

; exclusion ap;::!ies. 
• A puip and p3per r.:anufacturer 

A s!:neratcs black i:qu cr. a potentially 
W'corrosive spent res ic-.:e from the pulping 

-: rocess . Bisek lic~.:o: is sometimes 
~ tared in impo~ni.:r:::;: ; before be ing 
routed to boile:s w!-: ere it is burned to 
recover chemica!s a::d er.c::-gy. The 
chemicals are the:1 r!::used in the original 
pulping process. 

The black liquor wo!.:~d not be a waste 
for this purpose. ~ince it is reclaimed at 
the plant site anci the reclaimed product 
is reused within the original 
manufacturing process. 

The following exa:n1=le shows how the 
varlous pro\·isior:s dea!ing with 
rcclam<Jtion ooer~te in combination. 

• Genera to: A gc:1erates a listed 
emission control dust that is placed in 
an on·site exc3\·ated d:tch for holding 
t.:ntil it can be re ·>rr.elte:d. To prevent 
·,\'ind dispersion: the dust is wetted 
down while in tt:e c :td:.. The dust then is 
dried and pla::ed ba:k •n the smelting 
process to rccoHr t::et.sl values. 

While the d:;sts a:-e :,., the surface 
impoundment they are :-~ot being 
reclaimed a:td :t:ere:ore are not 
necessarily solid was:t>s . The purpose o! 
the wetting process is to hold the dusts 
;n place. not to reco·.-er material values 

1 the dusts or to facilitate later 
recovery of the r:.eta!s (since the dusts 

• 
could be smelted withcut being wetted 
first). In contrast. w~cn ,,..·et sludges are 
dewatered in impound:neRts. recovery is 
occurring. since the sludges could not be 
recycled further without the dewatering 
step. . 

The dusts rna\· or mav not be deemed 
to be stored in an impo~ndment 
(assuming the ditch is an impoundment) 
before reclamation. de;>ending on their 
disposition upon be:ng removed from 
the impoundmect. I! the dusts are 
smelted at a pri.a:ary smelter, they are 
not being reclaimed since they are 
substituting for raw material feedstocks. 
Thus. even though t..,e materials would 
be stored in an impoundment. they~ 
would not be stored before reclamati'Oit 
and so would not be wastes. 

On the other hand. ii the metal values 
in the dust are reco\·ered at a secondary 
smelting facility. the materials would be 
claimed and so would be wastes when 
stored in the impound:nenl However. if 
the dust is returr.ed to the original 
smelting process (p:ir::ary or secondary). 
it would not be reg-.Jated while in the 
impoundment because the process is 
essentiallv a closed-loop. 

5. The Status of Rec!aimed Products. 
rhe Agency also has added language to 

• § 261.3(c){2) (the "deri\'ed from" rule) to 
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indicate that commercial products 
recla imed from spent materials. listed 
siudges. and listed by-products-e.g .. a 
re::la!med solvent-are not wastes and 
are not subject ot regulation undE:r 
RCRA. This proposed add!tion merely 
clarifies the existing regu:ations and 
does not represent a change in 
regulatory approach. However. this · 
principle does not apply to reclaimed 
mater; ·. is that a~e not ordinarily 
cons idered to be commercial products, 
such as wastewaters. These materials 
rarely are dealt with as products moving 
in commerce, and are often discharged. 
and so reasonably can be considered to 
remain wastes. In addition. we wish to 
make clear that waste-deri\·ed fuels are 
not products reclaimed from a 
hazardous waste and thus remain 
wastes. Our claim of jurisdiction over 
these materials is made explicit in 
proposed § 261.2(a)(2){ii). 

We also caution that waste materials 
do not become products if they are 
merely processed minimally-i.e .. 
operations that leave materials unfit for 
use without further processing. For 
instance. a hazardous sludge remains a 
waste when it is dewatered and sent to 
a metal rcclaimer or used in a manner 
constituting disposal. Similarly. a spent 
solvent that is processed by removing 
rocks and other debris. and then sent to 
be distilled. remains a waste. 

F. Proposed§§ 261.2(a){2}{iv) and 
261.2(c): Wastes That Are Accumulated 
Speculatively 

The next category of solid wastes is 
materials that are accumulated 
speculatively. Proposed § 261.2(c)(2) 
defines these as materials with recycling 
potential. that are accumulating with a 
legitimate expectation of eventual 
recycling but have never been recycled 
or cannot feasibly be recycled. An 
actual example-is a generator that has 
accumulated' emission control dust from 
steel production (Hazardous Waste 
K061) for over eight years without bein 
able to fin a feasible means c tn 
it. espite legitimate efforts. Over 40,000 
tons are now piled in the open In an 
abandoned quarry near a drinking water 
source. ' 

The Agency believes strongly that 
these trpes of materials are wastes, at 
least until a means of recyllng Is found. 
To bold otherwise simply invites 
unregulated accumulation of materials 
under the guise of being held for 
recycling. For this reason. the provision 
applies to aU spend materials. sludges, 
and by-products. » 

.. The juriedicllonal buie ror thie provision. a• 
wellu the roUowinc provieion {material• bailll 
o•·eraccumulated). reell on 1 rootilll different from 

The Agency does not mean to i:: :: lude 
in this category materials actua ll y 
recycled by other generators. such as fly 
ash. Because of their known recycling 
potential, these materials generally are 
not deemed immediately to be so! .d 
wastes, even if a generator is 
accumulating them without a known · 
market. Instead. these materials will be 
considered solid wastes if insufficient 
amounts are recycled (see ths.following 
section}. A rather narrow qualification 
to this is that generators must have 
some feasible way of recycling the 
material. An example would be an 
emission control dust used as an 
ingredient in an industrial process. If a 
generator is accumulating the dust with 
no feasible means of sending it to a user 
and no other immediately feasible 
means of recycling it, the generator 
would be deemed to be accumulating 
the material speculatively. 

The regulatory status of§ 261 .33 
commercial chemical products, cff· 
specification ''ariants. spill residues. 
and container residues under this 
provision. as well as under the next 
provision-accumulation without • 
sufficient amounts being used, reused. or 
reclaimed-requires a bit more 
explanation. As described earlier. 
commercial chemical products are 
presently regulated as hazardous wastes 
when discarded or intended for discard. 
and not when recycled or intended for 
recycling (see 45 FR i8540). Commercial 
chemical products that are being stored 
with recycling potential and with a 
legitimate expectation of recycling. 
therefore, are not intended for discard 
and thus are not subject to this 
provision. (As already explained. 
however. we are proposing to define 
certain commercial chemical products 
destined for recycling by burning to 
recover energy or by direct land 
placement as solid wastes under other 
provisions of the revised definition.) 

If. however. a recycling marke t does 
not develop and one is not expected 
within a reasonable time period. or if 
insufficient amounts of these materials 
are being recycled. we would consider 
these commercial chemical products as 
being stored for disc~d. and thus. 
subject to regulatory control. We are not 
setting any time period for determining 
wlwn these commercial chemical 

the earlier provisions. Those provisions ap"ply to 
materials actually bain& recycled. In contrast 
proposed It 2&t.Z{aJ(2){1v) and {v) apply to 
materials not beilll recycled. but for which 
recyclina ie nentually a possibility. Since the 
materials are aot act~~o~lly baina recycled. Jnd there 
is only a possibility of eventual recycl ing. there is 
no question that these materials are RCRA solid 
WIStU. 
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which cases the product Itself remains 
a solid waste). 

(II) However, commercial chemical 
products listed In § 261.33 are not solid 
wastes If they are applied to the land 
and that Ia their ordinary manner of 
use. 

(2) .Burning for eneTgJI recovery . (I) Ma­
terials noted with a " *" In column 2 of 
Table 1 are solid wastes when they are: 

(A) Burned to recover energy; 
(B) Used to produce a fuel or are oth­

erwise contained In fuels (In which 

.W CFR Ch. I 0-1-96 Edition) 

cases the fuel Itself remains a solid 
waste). 

(II) However, commercial chemical 
products Hated In §261.33 are not solid 
wastes If they are themael ves fuels. 

(3) Reclaimed. Materials noted with a 
"*" In column 3 of Table 1 are solid 
wastes when reclaimed. 

(4) ACCIUftUiated spect~latively. Mate­
ri&lrnoted with a. "*" in colwnn 4 of 
Table I are solid waatea when a.ccumu­
litecl apecul&tively. 

TABlE 1 

UN c:onaa.t- E-oy-- Redlo ..... SpecuMiwe 

~~'-=) tt:n:')(2)) lt2&1.21c:IPII 
_......,.. 
ll2&1.2tcl(4)) 

(I) (2) (3) (4) 

Spenl.._.. ······································································ r1 r1 rl (1 
Sludge& jlaled In 40 CFR p..t 2&1.31 « 2el.32) .•.......•....•. r1 r1 n (1 
Sludge& eaollillilng • c:NracteriUc: ol ............... ........ r1 (') ···········-···-······ (') 
By-poducta (lllled In 40 CFR p..t 2el.31 « 2el:32) .......... r1 (1 r1 (1 
By-poducta ........... a c:lwacterlltc oiMI ... _.. n ,., ·················-···· (1 
~;r:, 'l 'll'~a-llladla..:CBJaUI ....... rl C'l ······················· t::=="""~·--~-~ 
Sc:njj ..... ····························································-·············· f) (1 r1 n 

Hole: n.a-- . ..,.... ..................... ~."111111 "ICflp __,. .. dllned In 12&1.1. 

(d) lnheTently uxute-like material$. The 
following materials are solid wastes 
when they are recycled In any manner: 

(1) Hazardous Waate Nos. FeW, FO'Al 
(unless used as an Ingredient to make a 
product at the site of generation), F022, 
F003, F026, and F028. 

(2) Secondary materials fed to a halo­
gen acid furnace that exhibit a char­
acteristic or a hazardous waste or are 
listed aa a hazardous waste as defined 
In subparts C or D of this part, except 
for bromlnated material that meets the 
following criteria: 

(I) The material must contain a bro­
mine concentration of at least 45~. ; and 

(II) The material must contain leBB 
than a. total of 1% of toxic organic 
compounds listed in appendix VIII; and 

(Ill) The material is proceaaed contin­
ually on-site In the halogen acid fur­
nace via direct conveyance (hard pip­
Ing). 

(3) The Administrator will use the 
following criteria to add wastes to that 
list: 

(i )( A) The mate rials a re ordinarily 
dis posed of, bu r ned, or incinerated; or 

(B) The material s contain toxic con­
st it uen ts listed in a ppend ix VIII of part 
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261 and theaa constituents are not ordi­
narily found In raw materials or prod­
ucts for which the materials aubetltuta 
(or are found In raw materials or prod­
ucts In smaller concentrations) and are 
not used or reused during the recycling 
proceBB; and 

(U) The material may poee a aubetan­
tlal hazard to human health and the 
environment when recycled. 

·(e) Matf!Tials that are not solid WOite 
when recycled . (1) Materials are not 
solid wastes when they can be shown to 
be recycled by being: 

(I) Used or reused as Ingredients In an 
Industrial proceaa to make a product, 
provided the materials are not being 
reclaimed; or 

(II) Used or reused as effective eub­
atltutea for commercial products; or 

(Ill) Returned to the original proceBB 
from which they are generated, with­
out first being reclaimed or land dis­
posed. The material must be returned 
as a substi tute for feedstock materials. 
In cases where the original process to 
which the material Is re turned Is a sec­
onda 1·y process. the materials must be 
ma naged s uc h tha t there Is no place­
me nt on the la nd . 

Envlronmenlalltrotection Agency 

(2) The following materials are solid 
waatea, even If the recycling Involves 
use. reuse, or return to the original 
proceaa (deiiCI'lbed in paragraphs (e)(l) 
(I) through (Ill) or this section): 

(1) Materials used In a manner con­
stituting dlapoaal, or used to produce 
products that are applied to the land; 
or 

(11) Materials burned for energy re­
covery, used to produce a fuel, or con­
tained in fuels; or 

(ill) Materials accumulated specula­
tively; or 

(lv) Materials listed In paragraphs 
(d)(l) and (d)(2) of this section. 

(C) Documentation of claim! that mate­
rial$ are not solid tDa!teJ or are condi­
tionally ezempt {rom regulation. Re­
spondents In actions to enforce regula­
tiona Implementing subtitle C of RCRA 
who raise a claim that a certain mate­
rial Ia not a solid waste, or Ia condi­
tionally exempt from regulation, must 
demonstrate that there Ia a known 
market or dlapoeltlon for the material, 
and that they meet the tenna of the ex­
clusion or exemption. In doing so, they 
must provide appropriate docwnenta­
tlon (such aa contracts showing that a 
second person uses the material aa an 
Ingredient in a. production prooeaa) to 
demonstrate that the material Ia not a 
waate, or Ia exempt from regulation. In 
addition, owners or operators or racm­
tlea claiming that they actually are re­
cycling materials must show that they 
have the neceeaary equipment to do so. 

(60 FR 81H, Jan. 4, 11116, u amended at 60 FR 
33M2. Aug. :10, 11116; 66 FR '1:1011, Feb. 21, 1981; 
66 FR 331188, Jul)' 1'1, 1981; 66 II'R 42512, Aug. 2'1, 
1981; 6'1 FR 38684, Aug. 26, 1892; 6i FR 41042, 
Sept. 19, 11184] 

1181..3 Dellaldon of haaant- wute. 
(a) A solid waste, as defined In §:161.2, 

Ia a hazardous waste If: 
(1) It Ia not excluded from regulation 

as a hazardous waste under t261.4(b); 
and . 

(2) It meets any of the following cri­
teria: 

(I) It exhibits any of the characteris­
tics of hazardous waste Identified In 
subpart C except that any mixture of a 
waste from the extraction, 
beneficiation. and processing of ores 
and minerals excluded under 
§261.4(b)(7) and any other solid waste 

§ 

exhibiting a characteristic of ha 
oua waste under subpart C of thlt­
only If It exhibits a characteristic 
would not have been exhibited b · 
excluded waste alone If such m i. 
had not occurred or If It contlnu 
exhibit any of the characteristic 
hlblted by the non-excluded w 
prior to mixture. Further, for t h<' 
poses of applying the Toxicity 1 

acterlstlc to such mixtures, the 
ture Ia also a hazardous waste If 1 

ceeda the maximum concentratlo 
any contaminant listed In table 
§261.24 that would not have bee• 
ceeded by the excluded waste alo 
the mixture had not occurred or 
continues to exceed the maximum 
centratlon for any conta.mlnanl 
ceeded by the nonexempt waste 
to mixture. 

(II) It Is listed In subpart D or 
part and has not been excluded 
the Hats In subpart D of this part 1 

H260.2n and 260.22 of this chapter. 
(Ill) It Ia a mixture of a solid ' 

and a hazardous waste that Ia list 
subpart D of this part solely becat 
exhibits one or more of the characl 
tics of hazardous waste ldenttn• 
subpart C of this part, unleaa th 
eultant mixture no longer exhibit: 
characteristic of hazardous waste 
tined In subpart C of this part, o · 
leBB the solid waste Ia excluded 
regulation under §2161.4(b)(7) and tl• 
aultant mixture no longer exhibit: 
characteristic or hazardous waste 
tiOed In subpart C of this pari 
which the hazardous waste list<' 
subpart D of this part was listed. ( 
ever, nonwastewater mixtures are 
subject to the requirements of par 
of this chapter, even If they no Jc 
exhibit a characteristic at the po l 
land disposal). 

(lv) It Ia a mixture of solid wast• 
one or more hazardous wastes Hat• 
subpart D of this part and has not 
excluded from paragraph (a)(2) of 
section under ft260.2n and 260.22 of 
chapter; however, the following 
turee of solid wastes and hazar 
wastes listed In subpart D of this 
are not hazardous wastes (except b.\ 
plication of paragraph (a)(2) ( I) or 
of this sec tion) If the generator 
demonstrate that the mixture con 
of wastewater the discharge of whl· 
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for rovullns proprietary data. In the 
race or thne dimcultln, lOme 
commentel"' went ao ru aa to •uae•t 
that seneratora not be reaponalbla lor 
comply Ins with the replatlona unlna 
they hiiVe actual knowlecfse of the 
producfa chamlc:a.l compoaltlon. 

The Aseney Ia takinl a number of 
atepa to deal with thla problem. Firat, we 
are now preparlns a directory or 
chamlcal producll 'which are 
hazo1rdoua waates when dlacarded. The 
Directory will Include 1en!'rlc namn. 
other namoa. by which the chemicals are 
known (e.a .• myruane oU for 
nitrobenzene) and the namtl or trude 
products which are resulatad under 
I 2&1.33 u well u the applicable 
h11zardoue wuto number. The Directory 
will be advltory. not part or the 
resulatlon lttell, 10 that a defendant In 
on enforcement procevdln1 will 11111 be 
able to 1how that a Walle ll1ted In the 
Directory 11 not a wute Uated In 
1261.33. By the eo me token, abtenca of 
n product name from the Directory It not 
a defeneo. The Aaency wlU expand the 
Directory over lime to try and provide 
at complete a lilt 11 po11lble. 

. A aecond form or A&oncy pldance II 
tho recontly·lmplemuted RCRA 
lnduatry A11btance Hotlme. Pei"'IDD 
un1ure whether the trada name product 
they are dl~cardlna Ia a haurdoua 
wa1te may c:aU thlt toll· free IUliDbv and 
provide the namt or the product. The 
Agency will thi!n provide advice at to 
whether the product Ia a hnardoua 
wusto and ita bult for the 
determination. Aa with the Dlftctory, 
the Asency'a reepon•a will be advftory, 
not a formal reaulalory action. The 
hotllne tolephona numbor It IIO()-t24-
9340 (In Wa•hlnston, D.C.. 554-1404). 

We also expect that penon• WUIW'e or 
the hozardoulnell or a liven product 
will call the manufucturer or the 
product. Although monu!Kcturel"' may 
not wont to alvo out the !onnulo Cor their 
producla. tho A&ency believes It Ia 
reasonable to expect euppllera to lnlorm 
customen if dl1posw or the product Ia 
regulated under either l281.33(e) or 
I 261.33(f). Cuatomel"' of couree have the 
option or refuling to dul further with a 
1uppller who will not divulse thlt 
lnfunnallon. 

We disagree etrunRIY with the 
suggc1tlon that generators lacklns Hctuol 
knowledge of II product' I chemical 
compoelllon remain unrf!gulated. Such a 
standurd provide• a alroJng incentive for 
genC!rot!lrt not to determine whether 
discarded product• nre hnzurdous 

'5\\'-IIIW. "01111Ciol') ofTnMI~: Nume Pro.lucll 
Mnd S)·nnn)·ma" will be •ntlnbl• from Mr. Ed Coli. 
Solid \\';orte Inform~& !tun. U.S. Envlronm•nwt 
Ptotectt.m ~ncy. :0 Wftt Sl. Chair St., C1nclnMII, 
Ohlu 4S:ell (h•lephotne number 513-~5311:). 

waatet. One purpoee of RatA It to 
require cloMr attanllon and lnquJry Into 
the potentiaUy hazardout nature of 
dlacarded material•, and .. neratol"' of 
dl1~rded b'ade producta are no 
exception. Suaettlonafor further meana 
of deallns wull- the queatlon or Identity . 

. are, ho~ever, aollclted. 

IV.IDierprelaUve Juuea 
AI noted above, moet lnterpretaUve 

queatlou IDvolvlns I 281.33 will not be 
reaolved unUl publl~Uon of a 
forthcomJns R1M. CertaiD queatlona, 
however, can be doalt with In thlt 
preamble. 

A. AN aoUd wn1111 th11t contain one 
or more or the chemlcala I Ia ted In 
1281.33 buardOUI Wlllat by VIrtue Of 
contalnina thnemotertaliT 

Solid waatea wblch almply conta!D 
one of the chemical• llatod ID I 281.33 
are not thereby hazardoua. Wheto EPA 
lntenda to lltt auch waetea. H wW do 10 
by lbtlna them In II 281.31 and 201.32. 
Thlt lntenUon Ia In fact clearly 
expre11ed In the coi'IUJlent to I 28t.33(d) 
which Ia part of the promuJaated 
replatlon. Tbt purpoat of I 281.33 Ia to 
roaulate oo.ly th.t U.ted chemical 
products auel inttnnedlatea and thetr 
trade name equivalents (tnd c:.ertala otf. 
apec~catlon vartanb, tmplled 
COI!Ialnera 'and apiU realduea and 
dtbrla thereof) at bazardout wules 
whtn they art dlac:arded or Intended to 
be dlacardad. 

However, when a eolld wa1ta Ia 
mixed with one or lhtte dlaCMJ'ded 
matertala, tht reaulUna mixture Ia a 
hazardoua woate untU dellatttd (with 
cal'tllfn excaptlona 1et forth ID 
l28t.5(h)). See I ZB1.3(a)(Z)(U). Aa aet 
out In I28U{b)(2), the aoUd waate 
becomea a haurdoue waate when the 
mlxlnJ or tht I 281.33 chemicaltakot 
place either a a an act or dlac:4tdlna that 
chemical or tho Ume the chemical Ia 
Intended for Jatar dl1clll'd (/.o .. at the 
time the I 281.33 aubstllnce bocomea a 
hazardoua Wllate). 

· There are many tltuntlont where a 
aolld wute become• a hazardous waste 
by virtue of the actual or lntondl!d . 
dlacardlns of materials ll•ted In 1 281.33. 
Somt of theta eltuatlona are: 

t. Whero exce11, expired or otherwlae 
unwanted commorciul chemical 
products or manufucturln1 chemie~~l 
lntennedlatea are di•canied by 
dlacha111na them Into a waatewuter 
atroam or are dlacarded by be ina mixed 
Into other eolld wastes. 

2. Where off·apeciflcotlon muterlula 
thnt, If they met epeclflcotlon, would be 

'ltet~~Lition of contalnors whlcll formerlr -td 
I :01.33 chemkal1 11 uddnrned •llf!whotn• In lhla 
I'Mrl X of lhtl' F"-1 R .. lalll'. 

-
commerc:lal chemical product• or 
manufacturtnt cbem lcal1Dtanned1atet. 
are dllcard«t br bell\f dtacharred Into u 
walttwater atream or dlacarded by 
betna mlxtd Into otMr aoUd wutot. 

Where coetamlna ted retldun or 
debrla from the dean-up of apllll or 
lilted chemlc:alt are clJac:ardtd by bfttns 
mixed into other aol!d wntet. 

8. Aze the coaunerdal product• and 
manufacturtn, chemieallntermedhatet 
llated Ill I21U3 aubfect to reauiotlon IF 
t!ley art •sed. nruaed. reeydad or 
reclalllled ln Un of b«lf11 dl.acardad? 

No. A c:o~M~erdal chemJcal prvduct or 
mclllactwinl chemlcallnttrllledlate 
listed In I 111;31 b a ~ waate 
oalr II dllcardta or intenclecl to be 
diiCardtd. U It continuet to be uMd or 
loJd. lt Ia not belna dlteardtd and 
therefore Ia not a 6.-:.ardoua wute. If It 
It an otr .. pedll'-ti.DI\ mat.rtal and It 
reproc:Uted, Nef.:led or reclaJmed It Ia 
not beJnt dla~l'fAd •nd therefore It not 
a hnardOu waate. Tbua tht p1"011itlona 
of l28t.e(b} art not Intended to eppl)• to 
NUMt oil 281.» ma tertala, aince In 
tuch ca1e1 tha rnaterlala aN never • 
dlacarded. The reference In l:zet.e(b) to 
waatea '1fattd In subpart D" Ia 
coalutlnt- Wattn U1ted Ia 11211.31 
aDd m.sz art the only waatta Intended 
to M lacluded. 

Tbere· are DUIIIerous altueUOM wheN 
tht abon lnterpretatiou apply. Soma or 
theM are: 

1. W1aare a c:u.tomer receives an off· 
apeclncattoa product lleted In 1261.33 
and returna It to the manufacturer ror 
reproc:eNiq. the product Ia not bt!lng 
dlacarded and It not a hazarduue wuat11. 

2. Where a commerchal product 
bec:omat excest inventory or outllvos Itt 
explraUoa detain a whol"ale or retail 
Olltlet Or In the hands or I UHf and I he 
auppller takn th. product back for 
reaale or reproc:e11lng. the product I• not 
belns dlac:arded bJthe wholeaaler. 
retailer or uaer and Ia not 1 huznrdou11 
waate. 

:S. Where there Ia breakaae of · 
contalnel"' boldlna I 2!11.33 chemicul• 
and the euppllar takes back the affected 
chemlcale, lncludlna recovered apllled 
chemlcala. for repac:kaainl or 
reproc:e11in .. the chemicals are not 
belq dlac.rded and are not hazardou• 
waatea. II. however, tome of the epliJed 
chemicals art dl~carded or lntended to 
be dJacarded becauu they cannot be 
returned (e..f., they arc mixed with dirt 
or other matertala). these apllled 
chemlc:a.la (ud a11ociated eplll clcunup 
realduet and debria) are hazardous 
wutea. 

Tb"e ore example~ or common 
practice which EPA bdievoa ahould bv 
eac:ouraaed bec.use--tliey avoid 
dl~cardlna valuable moterlala and 
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b,-ccmMrYe NIOutcea, wbde at the 
aame Ume avoldlnathe potlnllal 
huarda aaiOc:lated with dlaeardlna or 
haurdoua cbemJcala. The abow 
pracllcea a1ao avoid caualna IUilJ 
lhouaanda or wholeaalers. ntaden and 
Ullrl from bec:omlna aenaratort or 
hazardous waatea becauee ther will be 
llble to nlW'D the materials lor nuae 
lnetead or poulbly dlacardtna them. The 
Aaoney bollevea that many or lheH 
persona will be unfamJIIu or not well 
acquainted with lhe re,Watlona and 
may full to properly perlonn the 
reeponalbllltltl of a aanerator If they 
heve to dlecatd lhe materiala. 

1111 quite IJkely lhat. ln eome caao1, a 
manufacturer or euppller will ftnd It 
neceaury to dlecard lOme portion ol the 
material• retumed to him becauae he Ia 
unable to reproceea, repadcqe, reeaU or 
ueo IL Where lhla occ:urt, that porllon 
which Ia dlacatded becomaa a 
haurdoue waete when It Ia dlecarded or 
when a deCJelonla made to dlecard the 
materiaL ln thJt altuaUon the 
manufactUI"ar or auppller Ia the 
aenerator ora buard~ waate bocauae 
he Ia the '"penon • • • whoM act • • • 
produce• hazerdoua waate • • ," (Ill 
the dennlnUon of "l'nerator" In 

. I 280.10). 
C. Are manufactured artlclea (auch aa 

battery and mei'CW')' vapor llahta) that 
contain any or the cherillcala lleted ln 
I 201.33 baurdoua waetu by dennltlon 
If they are cflecarded or Intended to be 
dlecarded? 

EPA lntenda that the meterlelallatod 
In I 261.33 Include only lhoae 
commerical chemlcel producta end 
nutnufacturlna cbemlcallntermedlatoa. 
thRtllre known by thtJintrlC name Ol 
the chemlcalelleted In parearapha (e) 
and (f) of lhat aectlon. Menulactured 
article• that contain any or lhe 
chemical• listed In perasrepha (e) and 
(I') are rarely, II even. known by the 
senerlc name or lhe chemical( I) lhcy 
contain end, lherefora, ere not covered 
by the I 281.33 lletlns•· Should the 
Asoncy find It nece11ary to llet any 
manufactured ertlclea a1 heurdous 
wa1tc1. It wllllnltlate rulamekrns to add 
theee artlclu1 to I 201.33. 

Dnte: November 20, tNO. · 
Douale• M. CoetJe. 
Admlni1trolor. 

PART 2t1-IDEHTIFlCAnON AND 
USnNO OF HAZARDOUS WASTE 

Title 40, Part 281 of the Code of 
Federal Reaulatlona It amended •• 
followa: 
· 1. Revlae I 281.33 to read aa followa: 

t 111.- Dla a arHct OCNMief'Oial ohemloal 
,....., otf-epeotfloatlon ....... 
GOntaiMra, and ... ,....... thereof. 

The loUowtna melerlala or lloma are 
heurdoua waatra II and when they an 
dllcarded or Intended to bt dlacarded: 

(a) Ally commercial chemical product, 
or manulacturtna chemlcallnlermedlate 
havlna the ,.neric name Uattd In 
parqraphl (e) or (f) or thJa aectlon. 

(b) Any olf-apectncatlon commercial 
chemical product or manulacturina 
chemical Intermediate which. lilt mat 
apeclncatlona. would hive lheaeneric 
name llattd In parasrapba (e) or (f) or 
thle aecUon. 

(c) Ally container or Inner liner 
nmoved lrom a container that baa ben 
uaed to hold any commercial chemical 
produc:t or manuracturlnJ chemical 
lntermedlete bavtna the aenaric name 
Uated In parapph (e) of thla aectlon. 
unle11: 

(1) The container or Inner Uner baa 
been triple rlnnd uelna a 10lvanl 
capable ol removlna the commercial 
chemlcel product or manulecturlna 
chomlcallntermedlatr. or 

(Z) Tbt container or Inner liner hat 
been cloanatd by another metliod that 
haa bean ebown In lht tclentlnc 
literature, or by te1ta conducted by the 
aenerator, to achieve equivalent 
removal; or 

(3) In the ca-. ole container, the Inner 
liner that prevented contact or the 
commercial chemical product or 
monufacturlna chomlcallntermedlate 
with lho container, h11 been removed. 

(d) Any realdue or contaminated eod, 
water or other debrll reaultlna rrom the 
cle:.nup or a aplll, Into or on eny land or 
Willer, or any commercial chemical 
product or manulecturina chemical 
Intermediate havlna theaenerlc neme 
ll1ted In parasrapha (e) or (I') ol thla 
Section. (Cumment: The phrue 
"commercial chemical product or 
manulacturlna chemical Intermediate 
havlna the seneric name llated In , • • 
rcfen to a chemical aubatance which Ia 
manufactured or formulated for 
cummerclal or manufaoturlns u1e which 
conalata or the commerclelly rure arade 
or lhe chemical. any technlca aradee or 
the chemical that are produced or 
merketed. and all formuletloneln which 
the chomlcalla lht aole ectlve 
lnaredlont. It doea not refer to a 
material, auch. aa a manufacturlna 
proceaa waate, that contain• eny or the 
aubatance1 ll1ted In parasrapha (e) or (1'), 
Where a menuracturlna procea1 waate Ia 
deemod to be a haurdoua Wille 
becauae It contalna a aubatance ll1ted 1~ 

C
arosrapha (t) or (f), 1uch we1te will be 
ated In either II 281.31 or 281.3% or will 

be ldenttned aa a hazar~oua waate by 

71141 

the chuacterietlca set lorth In Subpart C 
of thla Part.) 

(t) The commercial chemical product1 
or manufacturtna chemical 
lntenntdlatea. ntforntd to In pant;ropht 
(a) throuah (d) of thl1 uctlon. are 
ldentlfieclaa acute hazardoua wa1to1 
(H) and are aubJecl to the 1m111l quantity 
exclualon defined In l281.1(e). 
(Comment: For the convanlcnce of the 
ntiUiated community the primary 
haurdoUI properllet or theN materl11lt 
have been Indicated by the lettun T 
.(Toxicity). and R (Reactivity). Abaence 
of a letter lndloato1 that the compound 
only lalleted fer acute toxlclty.J Thr.M 
waatta and their correepondlna EPA 
Haurdoue Walle Numbenare: . · 
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In addition, we recommend that material to be recycled must have:~ 
turnover within the specified period. For a more complete description of this new 
requirement, see the discussion of speculative accumulation in Chapter 5 of this report. 

We also recommend requiring the recycler to notify the State or EPA if secondary 
materials are stored on-site for more than 90 days. We believe that recycling facilities 
reclaiming secondary materials or storing them for extended periods have a greater 
potential for misclassifying treatment or disposal operations as recycling. Notification 
will allow regulatory agencies to quickly evaluate the need for more detailed follow-up at 
these facilities. 

We realize that such a notification may pose difficulties for recyclers of 
by-products, since these materials are often difficult to distinguish from 

and co-products. We will therefore evaluate whether to recommend 
notification for these facilities. 

Recommendation #5: Facilities Exempt or Excluded From RCRA Replatlon Must 
Perform and Keep on File a Status Determination. 

We recommend requiring that any facility managing secondary materials 
determine whether it is subject to the RCRA regulations, including the new recycling 
system. If the facility determines that its activity is exempt or excluded from RCRA 
regulation, it must document its grounds for claiming any exemption or exclusion and 
keep this "status determination" on file. The facility will not be required to send the 
document to the State or EPA unless specifically requested to do so, but the document 
must be available for inspection if questions arise about the facility's status under RCRA 
The status determination need not include the documentation required in responding to 
enforcement inquiries pursuant to 40 C.F.R. f 261.2(f). At the time of inspection, 
facilities would need to produce only a brief statement of the statutory or regulatory 
grounds for the claimed exemption or exclusion. Support for the determination could 
include a visual inspection of the units or processes claimed to be exempt. 

Under our recommended approach, all exempt recyclers would be required to 
docummit the grounds for their claimed exemption, except those recyclina unused 
prOducts or scrap metal.7 We recognize that this may result in increased administrative 
costs for some facilities, especially large complex ones. We intend to explore whether 
this requirement can be implemented in a way that is manageable for such facilities, or . 
whether the status determination requirement should be retained for all exempt facilities. 

LIST OF SPECIFIC EXEMPTIONS 

7Ttii Apncy bu determiDed that unused products or recycling scrap metal should not be subject to 
Subtitle C requirements, and we haw no information sugestin& that these requirements should be changed. 

4-6 



• 

For easy reference, we have developed the following list of the specific 
exemptions or exclusions for processes and materials, and a table that lists the criteria 
that apply to each. 

Specific exemptions are: 

• Unused products returned for reprocessin~ 

• Scrap metal8 

• Processing of statutorily excluded materials (Bevill wastes9
, i.e., specified wastes 

from the combustion of coal or other fossil fuels, certain -ore and mineral mining 
wastes, and cement kiln dust). 

• Secondary materials directly reused on-site as an ingredient in a production 
process or as an effective substitute for a commercial chemical product (current 
40 C.F.R. § 261.2(e)(l)(i) and (ii), modified). 

• Recycling of characteristic by-products, commercial chemical products, and 
container and spill residues of commercial chemical products. Commercial 
chemical products may be listed or characteristic; products may be technically 
"used," but no potential for contamination may exist through their use (e.g., 
encapsulated mercury and freon gases). . · 

• Materials returned, without first being reclaimed, to any unit operation of the 
original process in which they were· generated and used as a substitute for raw 
material feedstock (current 40 C.F.R. § 261.2(e)(l)(iii), modified). Original 

. process may use raw or secondary materials as feedstock, since this kind of 
recycling resembles normal manufacturing more than waste management. 

• Secondary materials reclaimed and returned to any unit operation of the original 
process from which they were generated, "closed-loop" (current 261.4(a)(8), 
modified). Recycling process must be enclosed in pipes or other closed 
conveyance systems, tanks, or containment buildings. 

• Recovery of energy from "clean" waste-derived fuels (e.g., ethanol, methanol, 
hexane) (recommended new exemption). 

8
Exduded from all RCRA regulation. 

9 
The Bevill amendment to HSWA deferred regulation of these wastes until EPA studied them and 

determined whether they should be regulated as hazardous wastes. 42 U.S.C. 3001(b)(3)(A). 

' 
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[46 FR 4618, Jan. 16, 1981; 6o FR 7849, Feb. 9, 1'995] 

EDITORIAL NOTE: For FEDERAL REGISTER citations affecting §261.32, see the List of CFR Sec­
tions Affected ln the Finding Aids section or this volume. 

t 261.33 Discarded commercial cbeml· 
cal product., otr-speclficatlon spe­
clea, container residues, and spill 
residues thereof. 

The following materialz or items are 
hazardous wastes if and when they are 
discarded or intended to be discarded 
as described in § 261.2(a)(2)(!), when 
they are mixed with waste oil or used 
oil or other material and applied to the 
land for duet suppression or road treat­
ment, when they are otherwise applied 
to the land in lieu of their original in· 
tended use or when they are contained 
in products that a.re applied to the land 
in lieu of their original intended use, or 
when, in lieu or their original intended 
use. they are produced for use as (or as 
a. component oO a f'uel, distributed for 
use as a f'uel, or burned as a fuel. 

(a) Any commercial chemical prod­
uct, or manufacturing chemical inter· 
mediate having the generic name listed 
in paragraph (e) or <0 of this section. 

(b) Any orr-specification commercial 
chemical product or manufacturing 
chemica.! intermediate which, I! It met 
spectnca.tions, would have the generic 
name listed in paragraph (e) or <O o! 
this section. 

(c) Any residue rema.ining in a con­
tainer or in an inner liner removed 
Crom a container that has held any 
commercial chemica.! product or manu­
facturing chemical intermediate hav-

59 

lng the generic name listed In para­
graphs (e) or <O of this section. unless 
the container Ia empty as defined In 
§261.7(b) of this chapter . 

[Comment : Unlua the residue 111 betnr bene­
Clct&Jly used or reuaed, or lqtt.tmately recy­
cled or rec1&Jmed; or beior accumulated, 
stored, tr&Dsported or tl'ftted prior to such 
use, re-uae. recycltor or reclamation, EPA 
considers the residue to be Intended Cor dis­
card, and thus, a halardous waste. An exam­
ple of a legitimate re-use or the residue 
would be where the residue remains In the 
container and the container Is used to hold 
the same commercial chemical product or 
manufacturing chemical Intermediate It pre­
viously held. An example or the discard of 
the residue would be where the drum 111 sent 
to a drum recondltloner who reconditions 
the drum but discards the residue.] 

(d) Any residue or contaminated soil, 
water or other debris resulting from 
the cleanup o! a spill into or on any 
land or water o! any comme!'Cial chem­
ical product or manufacturing chemi­
cal intermediate having the generic 
name listed in pe.ragraph (e) or <O of 
this section, or any residue or contami· 
nated soil. water or other debris result· 
ing from the cleanup of a spill, Into or 
on any land or water, o! any of'r-speci· 
fica.tion chemical product and manu­
facturing chemica.! intermediate 
which, if it met specif1ca.tiona, would 
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ubject to the requirements of Parts 264 
' and 265. 

C. Facilities Which Handle Onlj' 
"Empty" Containers 

Section 261.7 clarifies that container 
cleaning facilities which handle only 
"empty" containers are not currently 
subject to regulation unless they 
generate a waste that meets one of the 
characteristics in~t D. The , 
mixture rule (§ 26TI(8}(2)(ii)) is 
inapplicable to any residues excluded 
from regulation by 261.7(a)(1), which 
would be the only residues with which a 
facility that handles only "empty" 
containers would deal. 

D. Facilities Which Handle "Non­
Empty" containers 

Any facility that handles any "non­
empty" containers, i.e., containers which 
don't meet the defmition of "empty" in 
261.7(b), is managing regulated 
hazardous waste. 

If the facility is the generator of the 
hazardous waste, i.e., the container . 
residue, then the small quantity 
generator exclusion (I 261.5) and the 
non-permitted accumulation time 
provision (§262.34) are available to the 
facility as a generator. Unless one of 
those provisions is applicable, though, 
all treatment. storage and disposal of 
regulated residues must be carried out in 
accordance with all applicable Part 264 
or 265 stand8.rds at a facility with a 
permit or interim status. Note also that 
any regulated residue of a listed 
hazardous was~ is subject to the 
mixture rule, so that rinse waters or 
solvents containing these residues also 
are considered hazardous wastes, 
unless they have been delisted in 
accordance with the procedures in 
§ § 260.20 and 260.22. 

IX. Request for Comments 

EPA invites comments on all aspects 
of the interim final amendments 
promulgated today and all of the issues 
discussed in this preamble. The Agency 
is providing a 90-day comment period 
and wiU carefully consider all comments 
received during that period 

X. Regulatory Impacts . 

The clarification to § 261.33(c) will 
bring a small number of additional 
persons under regulation as generators. 
transporters, or owners or operators of 
treatment, storage or disposal facilities. 
EPA is unable to estimate the number of 
such persons and thus cannot accurately 
estimate the increased impacts of the 
clarification. 

The effect of the promulgation of 

1 261 .7 is to reduce the overall costs. 
economic impact and reporting and 
recordkeeping impacts of EPA's 
hazardous waste management 
regulations. This is achieved by 
clarifying that container residues of 
hazardous waste, measuring an inch or 
less, except residues of certain acutely 
hazardous materials. are not subject to 
the regulations. The Agency is unable to 
estimate these cost and impact 
reductions. 

Dated: November 19. 1980. 
Douglas M. CosUe, 
Administrator. · 

For the reasons set out in the preamble. 
Title 40 of the Code of Federal 
Regulations is amended as follows: 

1. Add the following new section to 
Part 261: 

f 281.7 Residues of hazardoua waste in 
empty containers. 

• len triple rinsed using a solvent 
capable of removing the commercial 
chemical product or manufacturing 
chemical intermediate; 

(ii) the container or inner liner has 
been cleaned by another method that 
has been shown in the scientific 
literature. or by tests conducted by the 
generator, to achieve equivalent 
removal: or 

(iii) in the case of a. contaim 
inner liner that prevented coni 
commercial chemical product · 
manufacturing chemical intern 
with the container, has been r1 

2. Revise the title of § 261.33 
paragraph (c) to read as folio" 

§ 261..33 Dlacarded commercial 
producta, off~Hicatlon apecl< 
container resktues, and aplll reait 
thereof.· , . 

The fallowi.qg materials or it 
hazardous wastes if and when 

-discarded or intended to be di!...cu "'""'· 
(a)(1) Any hazardous waste remaining 

in either (i) an empty container or (ii) an 
inner liner removed from an empty ,; * * * . * · 
container. as defined~ paragraph~) of 0\- :.c~f.:& :.: '1~~i t:i:1g in a 
this section. is not subJect to regulation toctameib'f"'flltlne• URer,J"eflk.~m 
under Parts 261 through 265. or Part 122 \J;actainar lllat ll11s ht.ld imr 
or 124 of this chapter or to the CJJmmerdal daamh.lll jiiF8BI!et or 
notification requirements of Section 3010 '!!!anJJfact\aJins dlelnJgl jnterma.di.a te 
of RCRA. .haYing-lite sene de name llsted"1n 

(2) Any hazardous waste in ~~ther (i) a ~r~pb-:fe) of -4his ·eeGtie~ uRieet the 
container that is not empty or (n) an co~ineH..e~ ea eefMted-tn 
inner liner removed from a c~ntainer ~-*lfS) of thts chaple• . [Comment: 
that is not empty, ~s defu:'ed t? . tJnless the reaidue is '-eing beneficially 
paragrap~ (b) of this section. ts subJect used or reused. or lejitimately recycled 
to regulatton under Part11261 th~ough or JY:clairned: or being accumulated, 
265, and Parts 122 and_124 ~f thts stored, transported or treated prior to 
chap_ter and to the n~tification su.c;h,y• mi"C. 1~ or 
requtrements of _Section J<t,lO of ~CRA. reclamation, EPA considers the residue 

(b)(1) A contamer o~ an mner hner tooe lntendel! for-discard, and thus a 
removed from a contamer that has held ha'zardouLW.Bste. An example of a 
any ~azardous waste, except a ~aste legitimate re-use of the residue would be 
that IS a compressed gas or that IS · - h .. lh ld · · th 
identified in I 261.33(c) of this chapter. w er~ e res ue rema';'ls ~ e 
· ty if con tamer and the contamer IS used to 
tsemp : h ld th ·a! ch · I 

(i) all wastes have been removed that 0 d e same c;:r~er~ ch e~IC~ 
can be removed using the practices ~ro uct ~r m~n ac _unng em•ca 
commonly employed to remove mtermediate 1t p~v1ously held. ~n 
materials from that type of container, example of the diSCS~ of ~e residue 
e.g., pouring. pumping, and aspirating, would be wh:e~e the dturn ts sen_t _to a 
and drum reconditioner who reconditiOns 

{ii) no more than 2.5 centimeters (one the drum but discards the residue.] 
inch) of residue remain on the bottom of §265.173 [Amended] 

the container_or inner liner. 3. Delete the first sentence of the 
.(2) A contamer that has held a "C t" t § 255 173 

hazardous waste that is a compressed ommen ° · · 
gas is empty when the pressure in the § 262.51 [Amended) 
container approaches atmospheric. 

(3) A container or an inner liner 
removed from a container that has held 
a hazardous waste identified in 
§ 261 .33(c) of this chapter is empty if: 

(i) the container or inner liner has 

4. Change the reference for triple 
rinsing in§ 262.51 from "§ Z62.33(c)" to 
" § 261.7(b)(3)." 
fFR Doc. 80-38682 Fil• d 11 -24-«1: 8:45 am f 
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which cases the product itself remains 
a. solid waste). 

(11) However, commercial chemical 
products listed in § 261.33 a.re not solid 
wastes if they are applied to the land 
and that is their ordinary manner of 
use. 

(2) Burning tor energy recovery . (1) Ma­
terials noted with a. "*" in column 2 of 
Table 1 are solid wastes when they are: 

(A) Burned to recover energy; 
(B) Used to produce a. fuel or are oth­

erwise contained in fuels (in wbich 

AO CFR Ch. I (7-1-96 Edllon) 

cases the fuel itself remains a. solid 
waste). 

(11) However, commercial chemical 
products listed in 12161.33 are not solid 
w~f_they are themselves fuels . 

.(3L Recl4iNWd. Materials noted with a 
"*" In column 3 or Table 1 are eolld 
.wutea when reclafDieCI. 

(4) Accumulated speculatively. Mate­
rials noted with a "*" In column 4 or 
Table 1 are solid waates when accumu­
lated speculatively. 

TABlE 1 

u..~ E'*llrrecov- Rec ......... Speculllloe ."l=, ct:n:')(2)) ct 81.2tc)C3)) 
_ ...... 
1181.2tcK411 

C11 C2) PI 141 

Spent~ ...................................................................... n n r1 C1 
sutgea Clded it 40 Cf'R pM 81.31 or 211.321 ................. r1 C'l r1 C1 
sutgea ~. clwaderiellc olllal-- ........ n n ············-··-······ C'l 
S~11foducta ......, it 40 Cf'R prot 211.31 or 81.321 .......... C'l C' l r1 C1 
S~11foducta atdtlllllng • dtaraclerlllll: ol .......... - (') (1 ·················-···· 11 

·c a~dii~ .. ---~-. 46 CFR-a1:» ....... , rl (') 1.,;; ........ - ... ·-n .......................... 
Scqp-.!~ .............................................................. rl n n 

HeM: T1ta- • ..,.... _., . .......... -~-- Md • ..,. ""*"-dalned it 181.1. 

(d) Inherently wcute-like material$. The 
following materials are solid wastes 
when they are recycled in any manner: 

(1) Hazardous Waate Nos. Fem, F021 
(unless used aa a.n Ingredient to make a 
product at the site of generation), F022, 
F023, F026, and F028. 

(2) Secondary materials fed to a halo­
gen acid furnace that exhibit a. char­
acteristic of a hazardous waste or are 
listed aa a. hazardous waate as defined 
In subparts C or D of this part, except 
for bromlna.ted material that meets the 
following criteria.: 

(I) The material must contain a bro­
mine concentration of at least 45~. ; and 

(ll) The material must contain less 
than a. total of 1% of toxic organic 
compounds listed in appendix VIII; and 

(Ill) The material is processed contin­
ually on-site in the halogen acid fur­
nace via. direct conveyance (hard pip­
ing). 

(3) The Administrator will use the 
following crite r ia. to add wastes to that 
list : 

(i)( A) The materia ls are ordinarily 
disposed of. burned . or incinera ted; or 

(8 ) The materi a ls contai n toxic con­
stituents listed in appendix VIII of pa rt 
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~1 and these constituents are not ordi­
narily round In raw materials or prod­
ucts for which the materials substitute 
(or are found In raw materials or prod­
ucts In smaller concentrations) and are 
not used or reused during the recycling 
proceBB; and 

(II) The material may pose a. substan­
tial hazard to human health and the 
environment when recycled. 

(e) Materials that are not solid waste 
when recycled. (1) Materials a.re not 
solid waates when they can be shown to 
be recycled by being: 

(i) Used or reused as Ingredients In an 
industrial proceBB to make a. product, 
provided the materials are not being 
reclaimed; or 

(11) Used or reused as effective sub­
stitutes for commercial products; or 

(111) Returned to the original proceSB 
from which they are generated, with­
out first being reclaimed or land dis­
posed. The material must be returned 
as a. substitute for feedstock materials. 
In cases where the original process to 
which the mat erial Is returned Is 11. sec­
ondary process . t he materials must be 
ma naged suc h t hat t here Is no place­
me nt on the la nd . 

Environmental Protection Agency 

(2) The following materials are solid 
waates, even If the recycling Involves 
uae, reuse, or return to the original 
process (described in paragraphs (e)(~) 
(1) through (ill) or this section): 

(1) Materials uaed In a manner con­
stituting dispoeal, or used to produce 
products that are applied to the land; 
or 

(11) Materials burned for energy re­
covery, uaed to produce a fuel, or con­
tained In fuels; or 

(UI) Materials accumulated specula­
tively; or 

(lv) Materials Usted In paragraphs 
(d)(1) and (d)(2) or this section. 

(0 I>ocumenlalion of claims lhal male­
rial$ are nol solid WC~~les or are condi­
llonall]l ezempt /rom regulation. Re­
spondents In actions to enforce regula­
tions Implementing subtitle C of RCRA 
who raise a claim that a certain mate­
rial Is not a solld waate, or Is condi­
tionally exempt from regulation, must 
demonstrate that there Is a known 
market or disposition for the material, 
and that they meet the terms of the ex­
clusion or exemption. In doing 10, they 
must provide appropriate dooumenta­
tlon (such aa contracts showing that a 
second person uses the material aa an 
Ingredient In a production process) to 
demonstrate that the material Is not a 
waate, or Is exempt from regulation. In 
addition, owners or operators or facili­
ties claiming that they actually are re­
cycling materials must show that they 
have the necesaary equipment to do so. 

[liO FR 864, Jan. 4, 1886, aa amended at liO FR 
33642. Aug. 30, 1885; fi6 FR '1308, Feb. 21, 1981; 
fi6 FR 33688, JulJl'l, 1981; fi6 FR 42512, Aug. 2'1, 
1981; 6'1 FR 38684, Aug. 26, 1982; li8 FR 48042, 
Sept. 19, 19M] 

1181..3 Deftaldon of haaaniOU8 wute. 
(a) A solid waate, a.s defined In 1~1 .2, 

Is a hazardous wa.ste If: 
(1) It Is not excluded from regulation 

a.s a hazardous waate under l~1.4(b); 

and 
(2) It meets any of the following cri­

teria.: 
(I) It exhibits any of the cha.racterls­

tlce of hazardous waste identified in 
subpart C except that any mixture of a. 
waste from the extraction, 
beneficiation, and processing of ores 
and minerals excluded under 
§2161.4(b)(7) and any other solid waste 

§ 

exhibiting a characteristic of hn 
ous waste under subpart C of thl t­
only If it exhibits a characteristic 
would not have been exhibited b: 
excluded waste alone If such m l 
had not occurred or If It continu 
exhibit any of the characteristic 
hlbited by the non-excluded w 
prior to mixture. Further, for the 
poses of applying the Toxicity t 
acterlstlc to such mixtures, the 
ture Is also a hazardous waste If 1 

ceeds the maximum concentratio 
any contaminant listed In table 
12161.24 that would not have bee t 
ceeded by the excluded waa 
the mixture had not occurre 
continues to exceed the maximum 
centratlon for any contamtnan1 
ceeded by the nonexempt waate 
to mixture. 

(11) It Is listed in subpart D of 
part and ha.s not been excluded 
the lists In subpart D or this part t 
H2160.2Al and 2160.22 of this chapter. 

(111) It is a. mixture of a solid ' 
and a. hazardous waate that Is llst 
subpart D or this part solely becat 
exhibits one or more or the charac1 
tlce of hazardous wa.ste ldentlfl t 
subpart C of this part, unleBB th 
sultant mixture no longer exhibit: 
characteristic of hazardous waate 
tlfied In subpart c or this part, o· 
leBB the eolid waste Is excluded 
regulation under 1261.4(b)(7) and tl · 
sultant mixture no longer exhibi t: 
characteristic or hazardous w~V"" 
tlfied In subpart C or this 
which the hazardous waste ll..-~f' 
subpart D of this part waa Hated. < 
ever, nonwastewa.ter mixtures are 
subject to the requirements of par 
of this chapter. even If they no k 
exhibit a characteristic at the pol 
land dlsposa.l) . 
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(lv) It is a. mixture of solid wast1 
one or more hazardous waetes list• 
subpart D of this part and has not 
excluded from paragraph (a.)(2) of 
section under H 2160.20 and 260.22 of 
chapter; however, the following 
tures of solid wastes and hazar 
wastes listed In subpart D of this 
a.re not hazardous wastes (except b.1 
plication of paragraph (a.)(2) (I) 0 1 

of this sec tion ) If the generator 
demonstra te t hat the mixture con 
or wastewater the discharge of wh i· 
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ror rovetllftl proprietary data. In the 
(ace or thtte difficult Itt, tome 
commentel'lwent 10 ru u to •uae•t 
that aenentort not be reeponalble rot 
ccmplylnJ with the reaulaUon• unlttl 
they hllYe ectuaJ knowJedp o( the 
product'• chctmlca.l compo•lllon. 

The Aaency Ia takina a number of 
atepa to deal with thla problem. Firat. we 
are now preplriftl a directory of 
chemical producll 1 which are 
haurdoua wutes when dlacarded. Tlle 
Directory wll11nclude aen!'rlc namtt, 
other name• by which the che!:'lcala are 
known 1•·1·• myruana oU for 
nltroberuene) and the n11mu of trude 
product• which are reaulatctd under 
I %81.33 11 well 11 the applicable 
hAurdoua waate number. The Directory 
will be advl1ory. not pert of tha 
retulaUon lt~elf. 10 that a defendant In 
an enforcement proceedlna will 11111 be 
eble to allow ttult 1 w11le llated In the 
Directory 11 not 1 wute llated In 
1281.33. By the aomc token. abeenca of 
11 product name from the Directory Ia not 
a defcnao. Tlle Aaency wiU expand the 
Directory over time to try end provide 
•• CDmplete 1 llat 11 poulble. 

A aecond Conn of Aaonq pldenc:e Ia 
tho rocently·lmplemuted RCRA 
lncluatry AINW!U Hotlme. Ptnoaa 
uftlute whether the treeS. n.t!M product 
IIIey Ire dlec:ardtna lea b.uatdoua 
waete may caU tbJa tall·free nambet end 
provide the nem• ol the product. 'l1le 
Apney wiU then provide edvlce u to 
whether the product It 1 hnardoue 
wuto end lll bula Cor the 
determlnaUon. AI with the Dlftctory, 
the Aaency'a reaponte will be advteory, 
not a ?ormal retulelory action. The 
hotllno telephone numbor Ia 100-424-
9318 (In WuhlnJton. D.C., 554-140t). 

We also expect that pel'lona IINIUN of 
the hozardoutneu of I liVID product 
will taU the manulllcturer ol the 
product. Altbouah manuracturere may 
not want to atvo out the formule for thelt 
producta. tho Aaency bellevH It Ia 
reuonablt to expect auppllcra to Worm 
cuatomel'l II dllpotlll of the product Ia 
reaul11ted under either l281.33{e) ot 
1281.3.3(0. Cuttomera of couue have the 
option of refutlftl to deal further wltb a 
1uppller who will not dlvulae thlt 
lnfurmellon. 

We dlaoaree atrun1ly with the 
•uaoatlon th11111enerato1'1 lecklna actual 
knowledae of11 product'• chemical 
compo1lllon rem;~ln unnaulated. Such 1 
lllndllrd pro\·ldtl a tlrl)nalncentlve ror 
generat()l'l not to determine whether 
dlacarded product• lint lulzurdout 

• 5\\' -aa. "Oirwc1Cif) ofT....., NaNe Plool..cta 
MM !I)"MIIYIIIt" will"' Mnilnble fnam Mr. Ll Co.., 
Solid w ... ,. lnfOfNtiUII. U.S. !llvtrunmeollll 
Jllooltctloln A,wnq. :II Wftt St. 011tr St., Ond11Mtl. 
Ohio a:lilt"l_,_ INmb.r 513-0M-U\:1, 

waat11. One putpOM of ROO Ia to 
require cloetr 1t1entlon and Inquiry Into 
the potentially hazardout nature of 
dlacarded Jnatertel•. and .. neralol'l of 
dlacarded trade product• ere no 
exc:.pUon. Suae•tlont tor further mean• 
of deallnt wttla-the queatlon of ldentiiJ · 
are, ho~ever, •ollclttd. 

IV. laterprtt.Uvt luu" 
Aa noted above, moet lnterpntaUve 

queatlou !Jivolvtr~~ I HU3 will not be 
reaolvad llJlUl pubUcaUon or I 
Corthcomlna JUM. Certain queatlona. 
however, can be dull wltb In thla 
preemble. 

A. Art tol.ld woate1 th11t contain one 
or mort ol the chemicals lilted In 
1281.33 huardoua wut11 by virtue of 
contalnirll tbue mattrlela? 

Solid Wlllll wblch almply conta!D 
one of the chemlcw llatod Ia 1 zeus 
IN not theraby buardoua. Wharo EPA 
latanda to llalauch waatta. I! wW do 10 
by Uat~ \hem In II 281.31 end 20\.32. 
Thle lntenUon Ia In fact clearly 
expreeaed In the CD~DI to l28t.33(d) 
which 11 part oltbe pronudaeted 
,..w. tlon. IJW'POI• oil m.» II to 
rwawatt oaJy tile lilted cheadcal 
ll!.lductt hd illtlnned.latuud their 
iiide IWIM equfnlent1 (eDd cert&1a olf. 
apec~catlon varian~. empUed 
caatalnere 'and ·~=-llld 
debrlt lhertol) 11 wulel 
when they are dlac:ardd or Intended to 
be dlacarded. 

However, wheu a tolld waett It 
mixed wltb one or thele dlacardtd 
metertala. the retuiUoa mlxtW't It a 
heaatdout wa~to untU dellated (with 
c:ertMn ucepllonl tel rorlh ID 
l281.5(h)). See I Z81.3(a)(Z)(U). Aa ttl 
oulla I 281.3{b)(2), the 1oUd waste 
bec:omtl 1 huardoua waate wbGn the 
mbdq or the I 281.33 chemical tekot 
place tltbet 111 an act or d1acardlna that 
chemlc:al or the Ume \he cbemlc:allt 
lntendod tor lator dJacllJ'd (/.47,, II the 
lime the I 281.33 aub1tance become• 11 
htlllrdOUI Wllllt), 

· 11lere are many altuollon1 where 1 
1olld Willi become• 1 hezardnua waate 
by virtue of the actu11l or lntond"d 
dlacatdlna of materia It llatctd In I 281.33. 
Somt or thttt IIIUitiOnl Ire! 

t . Wbera exc:e11. uplred or otherwlle 
unw11nttd CDmmorclul chemical 
product• or manufu~:turtna chemlc:.al 
lnttrmedlttea are dlacanJed by 
dlach1111na them Into a wutewuter 
atraem or ue d1acarded by beln1 mixed 
Into other aolld wutca. 

Z. Where off·apeciflcotlon muterlul1 
that, If they met apeclncotlon. wouhJ be 

'11-sut..ltotlelcontalnul'lwhlc:h ~r ~ 
I :lt.U cllelnktlt t. rtlk!NtMd .t.,...tw.• Yl dlle 
l'~rt X of th• FeMtal l~t~~l• ••· 

-
CIDIIUIMI'del dwallca I prodlac:ta or 
menulect\trint dl.,r, ,c:el latennedlatea, 
.,. diiCIJ'ded by be:nr dlccl\a,.,.G Into u 
wutewettr atJ"'IJII or dltard.ed by 
btiftl mlxtd Into olh•r IOlld WUtOI. 

WheN coatamlnt ~ ed rnldues or 
debrta ftolft tlM clei:\-UP of apf111 or 
IS.ttd chemJc:ala al'l dltearded by bft lna 
mixed Into~ aol ld wntet. 

a lve the coaunerdel product• and 
manufactv.ttnc chetn :c:allnlttTDedll•let 
lltled ID I21U3 eub ltct to l'ljWallon If 
tM7 11t 1Nd. reuM<!. reqcled or 
redaiiDid In Un or be Inc dllcard.d? 

No. A COtNDerclal eheaucel prvdvet or 
m&DIIfactunn, ch.mic:allntumedlate 
11tled 1n 1 aus 11 • n.~ wute 
Oll!J If clltcarded or La tended to be 
ciJICal'ded.lf It CODtinutt to bt UNd or 
aold.lt It not belna diiCat'ded end 
th.rtfort 11 Dot 1 !i.·.ardoua Wille. If It 
Ia an otr .. pedllw.r.o.., mattrlal and 11 
Nprocaud. req-.:led orredtll'lled It Ia 
not belnt dllcel'f'Ad and tbtre!ore Ia nol 
1 hnardOu n1te. i1lu the prov l1lon1 
of I21U(b) are not intended to 1ppl)' to 
..... or I Zlt..U llll tll'iat.. IInce In 
1uch ca111 the mater!all are never. 
dlacarded. nw rehrence In l28t.e(b)to 
wa1t11 "Utttd ID tubpert 0" It 
oaafutJnc. Wuta Ut ted Ia II %8\ .31 
aDd 111.SZ ue tlM only wutta Intended 
to M IDdudtd. 

'1\ert lit Dtmllrout al11a,atloc. where 
the abcwe lnterpttt. tiou lppJy. Some or 
lheMtrt: 

t. WMre a CUIIom~r tee~lvn an uff· 
•pectncauoa product listed In 1 ::st .33 
and reltii'M It to the manufactu~r ror 
reproceuloa. the product It not bc!ln1 
dl.tcarded and Ia not a hazardou1 wuat11 . 

Z. When 1 commercl11l product 
becoiMt txc:ettlnn :J tory or outJivet II• 
explrstJoa deteln a wholftale or 1'1!hill 
Olltlet Or ill the banda of a UMr and the 
auppller t.akft th pro-juct beck for 
reMit or reproc.ulng. tht product I• nut 
btlnt dlacarded bJih'! wholeaaler. 
rotaller or uaer and Ia not 1 buzuruouA 
waate. 

S. Wbert dwrt II breakaae of 
contelaera hokilDal ~&1.33 chcmlcul• 
aad the auppller take~ back the affected 
cheallcala. lodudlna r~covered apilled 
chemlcala. ror ,.,.ck aafna or 
reproc:eulna. the c:hemlctla are not 
betq diaarded and are not hazardou• 
Wlllel. If, hOWIVtr, lOrDI of the lpilled 
chemlcela 11t dJec:arded or Intended to 
be diiC&tded btcauN lJ!ey cannot be 
retumed (e.,., they arc mixed with dirt 
or other matertela), theee apllled 
chemlcala (and 111oclated apiU clcunup 
retlduea and debrll) are buanlou• ... , ... 

n ... are example~ or common 
practice wblcb EPA bdleva1 1houkl b• 
ncoura1ed beca~ they avoid 
dlecardln1 valueblo muterlala and 
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· ,,grees that the amendment to § 261.33(c} 
• should take effect six months after its 

promulgation. The amendment will 
.- subject some people to the hazardous 

waste management regulations whose 

-

et ct iv ities were not subject to regulation 
under the May 19, 1980, regulations . Two 
c l <~ sses of people may be brought under 
regulation for the first time by this 
etmendment. The first class of people are 
those who for the first time will be 
cons idered generators. These are people 
whose only hazardous wastes are 
container residues of acutely hazardous 
materials (that are discarded} from 
containers that are re-used. Although it 

--" was not EPA's intent to allow these 
residues to go unregulated under the 
May 19 regulations, EPA agrees that a 
reasonable reading of§ 261.33(c} would 
so allow. Thus. the change to that 
section will bring some people under the 
hazardous waste management 
regula tory system for the first time as 
generators and these persons need time 
to plan to meet the regulatory 
requirements of Part 262. 

The other class of people affected by 
today's amendment are owners and 
operators of container cleaning facilities 
which receive containers which are not 
considered empty under new I 261.7, 
i.e .. which hold residues of regulated 
acutely hazardous materials. They will. 
under the interpretation oft 261.33(c} 

.. discussed above, be considered 
9 treatment, storage or disposal facilities 

for the first time under today's 

l amendmenl The owners and operators 
of these facilities will have to prepare to 
meet the applicable Part265 standards, 
if they are eligible for interim status. 

The effective date for today's 
amendment to § 261.33{c} is May 25, 
1981. Section II of this preamblle, entitled 
"Compliance Dates" sets forth the dates 
b~, which persons who are subject to 
regulation for the first time by today's 
amendment to § 261.33{c) or who wish 
to handle wastes newly regulated by 
today's clarification must notify EPA 
and submit a new or revised Part A 
permit application. 

Until the amendment to § 261.33(c) is 
effective, the provisions of§ 261.33(c), 
as promulgated on May 19, 1980, will 
remain in effect. Until the amendment to 
§ 261 .33(c} is effective, persons handling 
residues of acutely hazardous materials 
in containers that are not discarded or 
intended to be discarded will not be 
considereddsubject to. Part 262 through 1. 
265. 122 an 124 requirements. . 

VI. Special Small Quantity Provisions 
If any container is not considered 

empty under§ 261.7(b), then the 

• 
hnzardous waste remaining in the 
cont<~iner is subject to full regulation 

~ ~ · 

unless the genera tor of the waste 
qualifies for the special requirements for 
hazardous waste generated by small 
quantity generators established in 
§ 261.5 or for one of. the other special 
provisions in the regulations. 

In response to riumerous comments 
and questions on I 261 .5, EPA has 
amended it in a separate rulemaking. 
Containers and inner liners are no 
longer specifically mentioned in the 
amended § 261.5 because of the change 
to I 261.33(c} discussed above. Because 
EPA considers the residue of the acutely 
hazardous material. rather than the 
container or inner liner, &o be the 
hazardous waste, I 261.5 no longer 
specifies a number of containers or an 
amount of inner liners containing 
§ 261.33(e) residues that a small quantity 
generator may generate and still come 

· within the special requirements. See 
I 261.5(c)(3) and t 261.5(c}(4), May 19. 
1980. 

Under amended I 261.5, a generator 
with l261.33(c) container residues is 
subject to full Subtitle C regulation if the 
amount of such hazardous waste residue 
he generates in a calendar month 
exceeds an exclusion level specified in 
t 261.5. If the sum of all of his acutely 
haurdous waste, including his 
I 261.33{c) residues. is less than 1 
kilogram, that waste is excluded from 
regulation unless he generates more 
than 1000 kilograms of other hazardous 
waste in a calendar month, in which 
case all of his acutely hazardous waste 
is also subject to regulation that month. 
If he generates more than one kilogram 
of acutely hazardous waste in a 
calendar month, including I 261.33(c) 
residues, all of that hazardous waste is 
regulated. Container residues of other 

. than l261.33(e) materials that are 
subject to regulation because they 
measure more than one inch in an 
individual container (see I 261.7) must 
be counted toward the 1000 kilogram 
exclusion in I 261.5. The preamble to the 
amendments to t 261.5 discusses the 
application of that section in further 
detail. 

VII. Use, Re-use, Recycling and 
Reclamation Provisions 

There is an important distinction to be 
drawn between wastes listed in § 261.33 
and other listed wastes. with respect to 
the re-use provisions of the regulations . 
The use, re-use. recycling. and 
reclamation provisions of I 261.6 do not 
apply to any materials listed in § 261.33, 
including container residues, because 

261.6 only applies to hazardous waste, 
na materials listed in' 261.33 become 

hazardous wastes only when they are 
discarded or are intended to be 
discarded. Thus. these materials are not 

hazardous wastes if they are used. re ­
used, recycled or reclaimed. 

On the other hand, hazardous was te 
container residues, other than those 
listed in § 261.33, which are regulated 
because they are in containers that are 
not empty, i.e., which don't meet the 
provisions of§ 261 .7(b) (1) or (2). can 
qualify for the special requirements in 
§ 261 .6 just as any other hazardous 
waste can. 

VIII. Container Cleaning Operations 
Some persons have read the definition 

of treatment in § 260.10 to encompass all 
container cleaning operations. 
Commenters were particularly 
concerned that the triple rinsing or other 
cleaning operations prescribed in 
§ 261.33(c) (1) and (2) constituted 
treatment of the hazardous waste which 
adhered to the container. 

A. Triple Rinsing 

wJ.e rinsing, a procedure sanctioned 
in the regulations, is carried out with the 
~ress purpose of removing the waste 
.!rom the container. The usual intent is 
simply to remove the waste and not to 
treat it, and the procedure is not usually 
"designed to change the physical, 
chemical, or biological character or 
composition of any hazardous waste so 
as to neutralize. , ."it. Therefore. most 
triple rinsing does not meet the 
definition of treatment In Section 1004 of 
RCRA and § 280.10, and is, therefore. 
not subject to the requirements of Parts 
264 and 265. The rinsate, howeve1 
hazardous waste if it meets one o 
characteristics or if it contains a I 
waste which remains subject to 
regulations via the mixing rule. & 
§ 261.3(a){2)(ii). Also, any treatmE 
the rinsate would almost certain!· 
the definition of treatment in ReF 
such secondary treatment operati 
would be subject to the requirem• 
Parts 264 and 265. 

B. Other Forms of Container Clea 

Forms of container cleaning ott 
than triple rinsing may constitute 
¥eatment because the intent and aestgn 
of the operations involve not only 
Temoval of the waste from the container 
but also modification of the physical or 
chemical composition or character of the 
waste to render it less hazardous or 
non-hazardous. This is the case where 
drums are incinerated or "burned out." 
In this case, the burning operation is 
designed to remove and destroy the 
wastes. In other cases. chemicals are 
added to drums, again, not only to 
remove the waste, but to react with the 
wastes and destroy or detoxify them . 
These processes meet the RCRA 
definition of "treatment" and are thus 

.. 
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excl?sion level of this section, 
ure Is subject to full regula-

conditionally exempt small 
?enerator's wastes are mixed 
oil,_ the mixture is subject to 
this chapter if it is destined 

ed for energy recovery. Any 
roduced from such a mixture 
?g, blending, or other treat­
,o so regulated if it is des­
burned for energy recovery. 

Ma.r. 24• l986, as amended at Sl 
g. 8, 1986; Sl FR 40637 Nov 7 
7163, July 19, 1988; S(j FR 26424' 
~f 25541, May 11, 199!.i; 61 FJi 

'ATE NOTE: At 61 FR 342".8, July 
was amended by revising <0<3> 
ctive Jan. 1, 1997. For the con­
e user, the superseded text Is 
ows: 

• • • 
•ally e:.:empt small quantity 
lther treat or dlsllOile or hla 
waste In an on-site CactJJty 
·y to an off-site treatment 
al facutty, either of which' 
~a.~: , 
ader ll&l't 270 or this chap. 

•tatus under parte m and 

0 manage hazardous waste 
hazardous waste manage­
>roved under pan; 271 or 

~ensed, or registered by a 
municipal or Industrial 

11 : 
ses or reuses, or legiti­
~claimslts waste; or 
e Prior to beneflclal use 
te recyclJng or reclama-

waste managed under 
Jter, a universal waste 
, facUlty subject to the 
!73 of this chapter. 

lxempt small Quantity 
treat or dispose of his 
on-site facUlty or en­

:-stte treatment, stor-
elther of which, lC lo-

environmental ProtecHon Agency 

(ll Permitted under part 270 of this chap-
ter· · 

(ill In Interim status under parts 270 and 

265 of this chapter: 
(Ill> Authorized to manage hazardous waste 

bY a State with a hazardous waste manage­
ment program approved under part 271 of 
thiS chapter: 

II V> Permitted , licensed, or registered by a 
state to manage municipal or Industrial 
solid waste: 

IV) A facility which: 
(Al Beneficially uses or reuses, or legitl­

rnat.eiy recycles or reclaims Its waste; or 
1B> Treats Its waste prior to beneficial use 

or reuse. or legitimate recycling or reclama­
tion: or 

(vll For universal waste managed under 
part 273 of this chapter, a universal waste 
handler or destination facUlty subject to the 
requirements of part 273 of this chapter. 

* • • * * 
for recyclable 

(a (1) Hazardous wastes that are recy­
cled are subject to the requirements for 
generators, transporters, and storage 
facilities of paragraphs (b) and (c) of 
this section, except for the materials 
listed in paragraphs (a)(2) and (a)(3) of 
this section. Hazardous wastes that are 
recycled will be known as "recyclable 
materials." 

(2) The following recyclable mate­
rials are not subject to the require­
ments of this section but are regulated 
under subparts C through H of part 266 
of this chapter and all applicable provi­
sions in parts 270 and 124 of this chap­
ter: 

(i) Recyclable materials used in a 
manner constituting disposal (subpart 
C): 

(ii) Hazardous wastes burned for en­
ergy recovery in boilers and industrial 
furnaces that are not regulated under 
subpart 0 of part 264 or 265 of this 
chapter (subpart H); 

(iii) Recyclable materials from which 
precious metals are reclaimed (subpart 
F); 

(iv) Spent lead-acid batteries that 
are being reclaimed (subpart G). 

(3) The following recyclable mate­
rials are not subject to regulation 
under parts 262 through parts 266 or 
parts 268, 270 or 124 of this chapter, and 
are not subject to the notification re­
quirements of section 3010 of RCRA: 
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(i) Industrial ethyl alcohol that is re­
claimed except that. unless provided 
otherwise in an intP.rnational agree­
ment as specified in § 262.58: 

(A) A person initiating a shipment 
for reclamation in a foreign country, 
and any intermediary arranging for the 
shipment, must comply with the re­
quirement!! applicable to a. primary ex­
porter in §§262.53, 262.56 (aJ(l H 4J, (6), 
and (b), and 262.57, export such mate­
rials only upon consent of the receiving 
country and in conformance with the 
EPA Acknowledgment of Consent as 
defined in subpart E of part 262, and 
provide a copy of the EPA Acknowledg­
ment of Consent to the shipment to the 
transporter transporting the shipment 
for export; 

(B) Transporters transporting a ship­
ment for export may not accept a ship­
ment if he knows the shipment does 
not conform to the EPA Acknowledg­
ment of Consent, must ensure that a 
copy of the EPA Acknowledgment of 
Consent accompanies the shipment and 
must ensure that it is delivered to the 
facility designated by the person initi­
ating the shipment. 

(11) Scrap metal; 
(iii) Fuels produced from the refining 

of oil-bearing hazardous waste along 
with normal process streams at a pe­
troleum refining facility if such wastes 
result from normal petroleum refining, 
production, and transportation prac­
tices (this exemption does not apply to 
fuels produced from oil recovered from 
oil-bearing hazardous waste, where 
such recovered oil is already excluded 
under § 261.4(a)(12); 

(iv)(A) Hazardous waste fuel produced 
from oil-bearing hazardous wastes from 
petroleum refining, production, or 
transportation practices, or produced 
from oil reclaimed from such hazard­
ous wastes, where such hazardous 
wastes are reintroduced into a process 
that does not use distillation or does 
not produce products from crude oil so 
long as the resulting fuel meets the 
used oil specification under §266.40(e) 
of this chapter and so long as no other 
hazardous wastes are used to produce 
the hazardous waste fuel; 

(B) Hazardous waste fuel produced 
from oil-bearing hazardous waste from 
petroleum refining production. and 
transportation practices, where such 
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hazardous wastes are reintroduced into 
a refining process after a point at 
which contaminants are removed. so 
long as the fuel meets the used oil fuel 
specification under § 266.40(e) of this 
chapter; and 

(C) 011 reclaimed from oil-bearing 
hazardous wastes from petroleum refin­
ing, production, and transportation 
practices, which reclaimed oil is 
burned as a fuel without reintroduction 
to a refining proceaa, so long as the re­
claimed oil meets the used oil fuel 
apecincation under §266.40(e) of this 
chapter; and 

(v) Petroleum coke produced from pe­
troleum refinery hazardous wastes con­
taining oil by the same person who 
generated the waste, unleaa the result­
ing coke product exceeds one or more 
of the characteristics of hazardous 
waste in part 261, subpart C. 

(4) Used oil that is recycled and is 
also a hazardous waste solely because 
it exhibits a hazardous characteristic 
is not subject to the requirements of 
parts 260 through 268 of this chapter, 
but is regulated under part 279 of this 
chapter. Used oil that is recycled in­
cludes any used oil which is reused, fol­
lowing ita original use, for any purpose 
(including the purpose for which the oil 
was originally used). Such term in­
cludes, but is not limited to, oil which 
is re-refined, reclaimed, burned for en­
ergy recovery, or reproceaaed. 

(5) Hazardous waste that is exported 
to or imported from designated mem­
ber countries of the Organization for 
Economic Cooperation and Develop­
ment (OECD) (as defined in 
§262.58(a)(1)) for purpose or recovery is 
subject to the requirements or 40 CFR 
part 262, subpart H, if it is subject to 
either the Federal manifesting require­
menta of 40 CFR Part 262, to the uni­
versal waste management standards of 
40 CFR Part 273, or to State require­
ments analogous to 40 CFR Part 273. 

(IS) Generators and transporters of re­
cyclable materials are subject to the 
applicable requirements of parts 262 
a.nd 263 or this chapter and the nottrica­
tion requirements under section 3010 or 
RCRA, except as provided in paragraph 
(a) of this section. 

(c)(1) Owners or operators or facili­
t.iea that store recyclable materials be­
tore they are recycled are regulated 
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under all applicable provisions of sub- ' 
parts A through L. AA, and BB of parts 
264 and 265, and under parts 124, 266, 268, 
and 270 of this chapter and the notifica­
tion requirements under section 3010 of 
RCRA. except as provided in paragraph 
(a) of this section. (The recycling proc­
ess itself is exempt from regulation ex­
cept as provided in §261.6(d).) 

(2) Owners or operators of facilities 
that recycle recyclable materials with­
out storing them before they are 
rcycled are subject to the following re­
quirements. except as provided in para­
graph (a) of this section: 

(i) Notification requirements under 
section 3010 of RCRA; 

(11) Sections 265.71 and 265.72 (dealing 
with the use of the manifest and mani­
fest discrepancies) or this chapter. 

(111) Section 261.6(d) or this chapter. 
(d) Owners or operators of facilities 

subject to RCRA permitting require-
ments with hazardous waste manage­
ment units that recycle hazardous 
wastes are subject to the requirements 
of subparts AA and BB of part 264 or 265 
of this chapter. 
(50 FR 49'.1J3. Nov. 29, 1985, aa amended at 51 
li'R 28882, Aug. 8, 1986; 51 FR 40637, Nov. 7, 
1986; 52 FR 11821, Apr. 13, 1987; 56 FR 35493, 
June :u, 1990; 56 FR 7'Jtf1, Feb. 21, 1991; 56 FR 
331192, July 17, 1991; 57 FR 41612, Sept. 10, 1992; 
58 FR 38545, July 28, 1994; S> FR 35641, May 11, 
1996; 81 FR 16309, Apr. 12, 1998] 

EPTBCTIVE DATE NOTB: At 81 FR 18309, Apr. 
12, 1998, f261 .6(a)(5) was added, effective July 
11, 1998. 

f Jet. 7 Residues of hazardous waste In 
empty contalnen. 

(a)(1) Any hazardous waste remaining 
in either (1) an empty container or (11) 
an inner liner removed from a.n empty 
container, as defined in pa.ra.gra.ph (b) 
of this section, is not subject to regula­
tion under parts 261 through 265, or 
part 268, 270 or 124 of this chapter or to 
the nottcication requirements of sec­
tion 3010 of RCRA. 

(2) Any hazardous waste in either (i) 
a container that is not empty or (11) an 
inner liner removed from a container 
that is not empty. as defined in para­
graph (b) of this section, is subject to 
regulation under parts 261 through 265, 
and parts 268, 270 and 124 of this chap­
ter and to the notification require­
ments of section 3010 of RCRA. 

Environmental Protect 

(b)(l) A container c 
removed from a contai 
any hazardous waste . 
that is a compressec 
identified as an acute 
listed in §§ 261.31 , 261. 
this chapter is empty 

(i) All wastes have t 
can be removed usi 
commonly employed 
rials from that type 
pouring, pumping, anc 

(!i) No more than 
(one inch) of residue r 
tom of the container 

(iii)(A) No more t : 
weight of the total ca 
tainer remains in 
inner liner if the con 
or equal to 110 gallon 

(B) No more tha. 
weight of the total C< 

tainer remains in 
inner liner if the co 
than 110 gallons in si 

(2) A container th; 
ardoua waste that is 
is empty when the p 
tainer approaches at 

(3) A container or 
moved from a conta 
an acute hazardou: 
§§ 261.31, 261.32, or 26 

(1) The container 
been triple rinsed ue 
ble of removing the 
cal product or manu 
intermediate; 

(ii) The container 
been cleaned by an 
has been shown in 
erature, or by tes t1 
generator, to a• 
moval; or 

(iii) In the ca. 
inner liner that 
the commercial 
manufacturing , 
with the contair 
(45 FR 78529, Nov. 
FR 36097 , Aug. 18 . 
1983; 50 FR 1999. J a 1. 
Nov. 7, 1986] 

§ 261.8 PCB wash 
Toxic Substanc• 

The disposal of 
electric fluid and 
containing such f 
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ror roveellnt proprietary data. In tha 
(ace of lhna dimculliH, 10me 
commentel"' wentao fu u to augeat 
that aeneratora not be re•pcn•lble fot 
complylnl with the fellllaUon• unlna 
they have actual knowledp or the 
producl'a chemical compc•lllon. 

The Aaency Ia takina a nuruber or 
atepa to d11l with thla problem. Firat. we 
II'W now prtpar!ftl I dirwclory or 
chemical producta • which are 
haurdoua wutea when dlacarded. The 
Directory will Include a•n~rlc namtt. 
other namea by which the cheC\icala are 
known (•·I·• myruane oU for 
nitrobenzene) and the nMmH or trade 
product• which are reaul11tod under 
I 281.33 11 well 11 the applicable 
h4urdoua wute number. The Directory 
will be advlaory. not part or the 
retulaUon ltaelf. 10 that 1 defendant In 
an enforcement proc;udtna will 1tlll be 
able to lhow that a wa1te ll1ted In the 
Directory Ia not a wuta llated In 
1281.33. 8y the 10m0 token, abeenct of 
a product name from the Directory 11 not 
a defenao. Tha Apncy wiU expand the 
Directory over 111M to try and provide 
•• complete a l11t •• poulble. 

A aecond lonn of Aacnq pldanc:e II 
tho rec:ently·lmplemuted RCRA 
lnduatty Auiatacca HotliDt. Pti"'ICCI 
UlliW"' whether the trade I\IIM product 
t!wy ere dlac:ardlnall a buatdo\11 
wute may caU thla toll·free numbtt and 
provide the nam• ol the product. 11w 
Apncy wiU then provide advice u to 
whether the product 11 a hazardoua 
wute ud Ill baal1 for the 
determlnaUoa. AI with the Directory, 
the Apncy'a reapcnae will be adviaory. 
not I formal J'etUiatory action. The 
hotllne telcphoae number Ia 11)()-424-
93-'8 (In Wuhlnaton. D.C.. 514-1404). 

We al•o expect that J)ei"'Onl IINIW'I or 
the hazardOUineu o[ I liVeD product 
will taU the manufuctW'Ir or the 
product. Altbouah manufacturel"' may 
not want to atvo out the Comaula For thtlr 
producta. tho Aaency btllevH Ilia 
reuonable to expect 1uppllera to lnlona 
cuatomel"' If dl1poeul of the product Ia 
reaul;~tad under either l2111.33(e) or 
1281.33(0. Cuetomera or coune have the 
option of refUII"I to deal further with I 
euppller who will not dlvulae thla 
lnfurmallon. 

We dl•aare• atrvnAIY with the 
1uacat1on th11tpneratoralacklna actual 
knowlfdat or II product' I chemical 
compoalllon remuln unreaulated. Such e 
1tandard pro\·ldet a atr.Jnt Incentive for 
generatol"' not to delerrulne whether 
dlecarded product• ant hAzurdoua 

Willet. One putpOM or ROA It lo 
require cloMr attention end lnqwry Into 
the potenttaUy haurdoue nature of 
dlacardtd JMierlale. and l'ntratora of 
dl1carded tnde producta are no 
excepUon. Suat•tlona tor further meaaa 
of deallna willa- the quetllon or ldtniiiJ . 
are, ho~ever. •ollclted. 
IV. IAterpretaUvt luutt 

AI noted above. moetlnterpretaUw 
qu11llou lllvotvlftl I 281.33 will not be 
rtlolved WlUI pubUceUon of a 
forthcomlnt IUM. C.rtalll queatlona. 
howi'Vtr. cen be dclllt with In thlt 
preamble. 

A. Art aoUd woatet th11t contalll one 
or more or the chemicals lilted Ill 
12111..33 huanfOUI Willet by VIrtue or 
contaln.llla thne matertela? 

Solid wut11 which 1lmply con talA 
one or the cherulcalt ll1tod lA I 28US 
are not thereby hezardoua. Whera EPA 
lntenda to llal1uch wutea.l~ wW do 10 
by U.tlq them In II 211\.31 and 20UZ. 
Thla lntenUon Ia In fact dtarly 
txpretaed In the cornmtat to 1 28t.33(d) 
which II part or the pronaqated 
rqulatlon. '1\e purp01e Of 1281..33 II \o 
reaulate ODly the Uattd c:Madcal 
prod~~elt aud il2ttrmedlatu ud thetr 
trade uam. equlvalenta (aDd cert&1a oil· 
apec~catlon vutaa~.ampUed 
eo~~talnert • and apiU rea_ldt.aet IUld 
debrla thereof) 11 b.uardCNI wu&et 
when they ut dlaearded or Intended to 
be dl1cardtd. 

Howi'Vtt, whe a aolld waatt Ia 
mixed with one of the1e dlaCI&I'dtd 
malerlala. the reaulUaa mlxtwe Ia a 
huardoua waato untU dtUated (with 
certafn ucepllona ae\ forth ID 
I Zlt.5(h)). SH I 281.3(a)(Z)(ll). Aa Itt 
out Ia I 211.3(b)(Z). the aoUd waate 
bac:omtl a huardoua wute when the 
mbdDa or the I 211..33 chemical takot 
place tither u an act or dl.lc4tdtna that 
chemical Ot tha Ume the cbemlcalla 
lntendod For lator dlaclll'd (/.o .. et the 
lime the I 281..33 aub1tance become• 11 
ha111rdoua w11ale). . nere .,. meny llluatlont where • 
aolld wa1tt become• a hazardous waate 
by virtue of the actu•l or lntondl!d 
dlacudl"' or materia !a Uttod in I 281.33. 
Some olthe11 altuallona era: 

t. W11ero exce••· upired or otherwllt 
unw11nted commorciul chtmlclll . 
product• or manufu~:turl"' chemical 
Intermediate• are diacanJed by 
dlacharalna them Into a waatewuter 
ttraam or are dltarded by bel"' mixed 
Into other aolld wutca. 

2. W11tl"' orT·Ipecincatlon m••terluta 
th11t, If they met apeclncatlon. wouhl be 

'llet~~lallotlol c.~l.tlnurt which ""'-rlr '-Ill 
I ::tu~ cllei!IA:8te It .,diJ,_•MII•I-!wtt 11111111 
l'~rl X or th• FIMral 11 .. 1•1•. 

-
CIOIIlDMI"CCel chemica I ptodlac t1 or 
ruenulach&rint cb~ .cat bltenntdletra. 
,,. dltcatded br be:MI dlacllerpd Into u 
wastewater atNUI Jt dl.tcarded by 
btlfta 11\bad Into oi.Mr lOUd Wlltcl. 

Whett coat.am.l.na ~ •d rttldiM'I or 
dtbril hill tJw cl.e1:1-llp of 'IIlli• or 
lilted chfmlcalt '" dlac:arded by b.! Ina 
mixed Into odMr 1olld wnt". 

· er aJ product• and 
nurectv.rtnt dMm : callnterna~l•tH 

UattclllaiZIUS nbltct to replallon If *' utlled. I'IUMd. rtc)"Cltd or recr.IIMd 1n u .. or belnt dlacarded? 
No. A CIOIIla. rei al cht II'Uc al p !"'CN<:t or 

IIWlalactlUiac ch.mi callnlanlltdlllte 
11Jtec1 111 1 aus Ia • IIAUI"Cb&t w .. ,, 

1 II Cllllcarded or i.otendtd to be 
diiCardect U lt ooatiiiun to Iii uaed or 
iilld.llll•t blln.-ciecatd.td 112d 

fore Ia aot a IY·.ardoua wute. If It 
Ia an oiF-tptdltYt'.011 !Mttr!al and 11 
reproc:ttud. recr.:Jed or rtclaJraed It Ia 
not beint dllcariAd and thartfore Ia not 
a hnardOu nate the JII"'\'IIIont 
oil Zll.l(b) aN not intended to appl)• to 
,.... of I Zit.» 111 !ll'ial.a, 1lnce In 
auch caaea tilt IDiter!ala.,. never 
dllcardecL n. reference In I 211l{b)to 
Wtllta '1itttct Ia IUbpert D" le 
..tualr!l. Waaln Utted 11111281.31 
tad IIUZ lit 1M only waat.a Intended 
to .llldudtcL 

1\tN IN Dlllfteroua lltllltlOM where 
the abaft lnterptetet1au apply. Some of 
lhntart! 

1. WJ.art a c:uttora~r rte~lvn an urT· 
•pecJncauoa product ll1ted In 1 ::6t.33 
and return~ It to the manufactur.~r ror 
reproc:euiDf. the product Ia not betln~ 
c~Stcardtd and 11 not a hazardou• wualtr. 

Z. Wbert a commercild product 
bec:olntt txCHI lllve :1 tory OC' outJivc1 II• 
exptnUoa deteln a whol"ale or ret11ll 
oatlet or Ia the h&nd1 of I Iller and the 
auppller taktt ~ pro-:luct b.ck ror 
retalt or reprocttllng. tht product I• not 
baiDI dllcarded b7 th~ wholeaaler. 
retailer or""' and Ia not 1 huzuruouA 
waate. 

s. Where tbtre Ia breakaae or 
container• holdlna 11&1.33 chemic1111 
ud tha wppller teke~ bec:k the arrected 
chesnlcela. lacludlna r!covtred apllled 
chemlcaJJ. for Npack aatna or 
reproceuln .. 11M c:hemlc:ala are not 
bela~ dllcerded and a,. not haurduu• 
Wit lea. If, however, IOI1le Of the lpiiJed 
chenalc:ala Itt dlac:arded or llltended to 
be dltcarded becauu they cannot be 
rtlumed (•-I·• they arc mixed with dirt 
or other matertela), theta apllled 
chemical• (ud auociated aplll clc11nup 
ret!duet and debrta) .,. hual'\loue 
wutn. 

n .... ,. example~ or common 
practice whJch EPA bdlevot ahould b• 
eac:ouraaed bece~ they avoid 
dlecardlna valueblo mulerlala end 
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haza.rdous wastes are reintroduced into 
a refining process after a point at 
which conta.m.inants are removed, so 
long as the fuel meets the used oil fuel 
specification under §266.40(e) of this 
chapter; and 

(C) Oil reclaimed from oil-bearing 
haza.rdous wastes from petroleum refin­
ing, production, and transportation 
practices, which reclaimed oil is 
burned as a fuel without reintroduction 
to a refining proceiiS, so long as the re­
claimed oil meets the used oil fuel 
specincation under §266.40(e) of this 
chapter; and 

(v) Petroleum coke produced from pe­
troleum refinery haza.rdous wastes con­
taining oil by the same person who 
generated the waste, unleiiS the result­
inw coke product exceeds one or more 
of the characteristics of hazardous 
waste in part 261, subpart C. 

(4) Used oil that is recycled and is 
&lao a hazardous waste solely because 
it exhibits a hazardous characteristic 
is not subject to the requirements or 
parte 280 through 2118 or this chapter, 
but 1a regulated under part 2'79 or thia 
chapter. Used oil that ia recycled in­
cludes any used oil which is reused, fol­
lowinlr ita original use, for any purpose 
(including the purpose for which the oil 
was originally used). Such term in­
cludes, but is not limited to, oil which 
1a re-refined, reclaimed, burned Cor en­
el'I'Y recovery, or reproceiiSed. 

(5) Hazardous waste that is exported 
to or imported rrom designated mem­
ber countries of the Organization for 
Economic Cooperation and Develop­
ment (OECD) (u defined in 
U62.58(a)(l)) for purpose or recovery 1a 
subject to the requirements of 40 CFR 
part 262, subpart H, 1C it 1a subject to 
either the Federal manifesting require­
menta of 40 CFR Part 262, to the uni­
vers&l waste management standards or 
40 CFR Part 273, or to State require­
menta analogous to 40 CFR Part 273. 

(b) nerators and transporters of re­
cyclable materials are subject to the 
applicable requirements of parts 262 
and 263 of this chapter and the notifica­
tion requirements under section 3010 or 
RCRA, except as provided in paragraph 
(&) or this section. 

(c)(l) Owners or operators of fac111-
t111 that store recyclable materials be­
tore they are recycled are regulated 
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under all applicable provisions of sub­
parts A through L, AA. and BB of parts 
264 and 265, and under parts 124, 266, 268, 
and 270 of this chapter and the notifica­
tion requirements under section 3010 of 
RCRA. except as provided in pe.ragraph 
(a) of this section. (The recycling proc­
ess itself is exempt from regulation ex­
cept as provided in §261.6(d).) 

(2) Owners or operators of facilities 
that recycle recyclable materials with­
out storing them before they are 
rcycled are subject to the following re­
quirements. except as provided in para­
graph (a) of this section: 

(1) Notification requirements under 
section 3010 of RCRA; 

(11) Sections 265.71 and 265.72 (dealing 
with the use of the manifest and mani­
fest discrepancies) of this chapter. 

(iii) Section 261.6(d) of this chapter. 
(d) OWners or operators or fac111ties 

subject to RCRA permitting require-
menta with hazardous waste manage­
ment units that recycle haza.rdoua 
wastes are subject to the requirements 
or subparts AA and BB or part 264 or 265 
or this chapter. 

[50 li'R 49'D, Nov. 28, 198&, u &mended at 51 
li'R ae:z, A~. I, 1986; 51 li'R 4083'7, Nov. 7, 
111118; 52 li'R 11121, Apr. 13, 11187; 56 FR 2649G, 
June 21, 1880: 56 11'R nTf. Feb. 21, 1881; 58 P'R 
Dl82, July 17, 1881; 57 li'R 41612, Sept. 10, 1992: 
58 li'R 311545, July 28, 1884; eo P'R 25641, May 11. 
11186; 81 li'R Ul309, Apr. 12, 11188] 

E,.,.IDCTIVB DATB Non: At 81 li'R 18309, Apr. 
12. 11188, U81.8(a)(5) wu added, effective July 
11. 1888. 

1181.7 Reeiduea of hazardous waste in 
empty containers. 

(&)(1) Any haza.rdoua waste remaining 
in either (1) an empty container or (11) 
an inner liner removed from an empty 
container, as denned in paragraph (b) 
of this section. is not subject to regula­
tion under parte 261 through 265, or 
part 268, 2'70 or 124 of this chapter or to 
.the notification requirements of sec­
tion 3010 of RCRA. 

(2> Any hazardous waste in either (1) 
a container that is not empty or (11) an 
inner liner removed from a. container 
that is not empty, as defined in para­
graph (b) or this section. is subject to 
regulation under pe.rts 261 through 265, 
and pe.rts 2118, 270 and 124 of this chap­
ter and to the not1Cication require­
menta of section 3010 of RCRA. 

Environmental Prote< 

(b)(l) A container 
removed from a cont. 
any hazardous wast 
that is a com press• 
Identified as an acut 
listed in §§ 261.31 . 26 
this chapter is empt: 

(i ) All wastes have 
can be removed u1 
commonly employee 
rials from that tYPE 
pouring, pumping, aJ 

(ii) No more tha 
(one inch) of residue 
tom of the containe 

(iii)(AJ No more 
weight of the t or.al < 
tainer remains in 
Inner liner if the co 
or equal to 110 galle 

(B) No more th 
weight of the total 
tainer remains in 
Inner liner If the c 
than 110 gallons in ~ 

(2) A container t 
ardo.us waste that 
is empty when the 
tainer approaches a 

(3) A container o 
moved from a cont 
an acute hazardo 
§§ 261.31, 261 .32. or : 

( !) The containet 
been triple rinsed l 

ble of removing th1 
cal product or man 
intermediate; 

(ii) The contain€ 
been cleaned by a 
has been shown i 
erature, or by tes 
generator, to " 
moval; or 

(iii ) In the c 
inner liner tha 
the commerciR 
man ufac turing 
with the conta 
[45 FR 78529. Nov 
FR 36097 . Aug. l t 
1983; 50 FR 1999. 
Nov. 7. 19861 

§261.8 PCB was­
Toxic Substan• 

The disposal 0 1 

electric nuid an< 
containing such 
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JM CoNCENTRATION OF CoN­
THE TOXICITY CHARACTER15-

ninant 
Regu-

CAS No.> ~ 
(mwt.) 

7440-3&-3 100.0 
71--43--2 0.5 

;;~·:::::: 
7440-43-g 1.0 

56-23-0 0.5 

e ·············· 
57-74-9 0.03 

lOIHI0-7 100.0 
67"*-3 8.0 

7440-47-3 5.0 
95-4&-7 4 200.0 

108-39-4 4 200.0 
106-44-6 4 200.0 

···················· 4 200.0 
94-75-7 10.0 ll-..... 106-4&-7 7.5 

ane ········ 107"*-2 0.5 ylene .... . 75-35--4 0.7 
t18 .... ...... 121-14-2 0 0.13 ... ~ ........... 72-20-8 0.02 I its ep. 76-44-a 0.008 

- ······ 118-74-1 0 0.13 Jiene .... 87-6&-3 0.5 
18 ••••••••• 67-72-1 3.0 

7439-92-1 5.0 
584-9 0.4 

7439-97-e 0.2 
72--43-8 10.0 ne ....... 7~ 200.0 

101 ••• •••• 
9&-95-3 2.0 
87-88-6 100.0 
11~1 •5.o 

n112-4-2 1.0 
7440-22-4 5.0 te ....... 127-1&-4 0.7 
8001-35-2 0.5 

1101 .... 
7&-01-e 0.5 
96-86-4 400.0 101 .... 88-*-2 2.0 
93-72-1 1.0 
75-01-4 0.2 

900, as amended at 56 
56 FR 26987, June 29 

1, 1993) • 

; of Hazardous 
tes 

a hazardous waste 
subpart, unlesa it 

1m this list under 

.tor will indicate 

. e classes or types 

Environmental Protection Agency §261.31 

f wastes listed in this subpart by em­
~loying one or more of the following 
tta.za.rd Codes: 

1 
nitable Waste ...... ... ... .. ....... ... .. (I) 

ardous Waste Number which precedes 
the name of the waste. This number 
must be used in complying with the no­
tification requirements of Section 3010 
of the Act and certain recordkeeping 
and reporting requirements under parts 
262 through 265, 268, and part 270 of this 
chapter. 

cforrosive Waste .. ......... ........... ··· (C) 
Reactive Waste ........ ........ ... ....... (R) 
ToxicitY Characteristic Waste ... (E) 
Acute Hazardous Waste .... ......... (H) 
Toxic Waste .. .. .. .. .... .. ................. (T) 

Appendix Vll identifies the constituent 
which caused the Administrator to list 
the waste as a Toxicity Characteristic 
waste (E) or Toxic Waste (T) in.§§261.31 
and 261.32. 

(d) The following hazardous wastes 
listed in § 261.31 or § 261.32 are subject to 
the exclusion limits for acutely hazard­
ous wastes established in § 261.5: EPA 
Hazardous Wastes Nos. F020, F021, 
F022, F023, F026, and F027. 

(c) Each hazardous waste listed in 
this subpart is assigned an EPA Ha.z-

[45 FR 33119, May 19, 1980, as amended at 48 
FR 14294, Apr. 1, 1983; 50 FR 2000, Jan. 14, 
1985; 51 FR 40638, Nov. 7, 1986; 56 FR 11863, 
Mar. 29, 1990] 

t•l:.S BaiiJ'dous uta from non-apeclftc 10urcee. 
(a} The following solid wastes are listed hazardous wastes from non-specific 

sources unless they are excluded under §§260.20 and 260.22 and listed in appendix 
IX. 

!n~Natry llld EPA hazatdous 
WMieNo. 

Generic: 

Hazlnloua w•te Hazw · 
code 

FOOl ................................. The tolowlng spent IMilogenaled solvents used In~ TetrKNoroethylene, m 
~o.thylene, melllylene chloride, 1,1,1~ cartiOn lelracllloride, 
.,., c:llloriNied ~Ulrocarbona; .. spent solvent mla1ur~ used In degrNsing 
COIMining. before uae, a lolal allen perc.nt « I'IICQ (by vclume) al one or more al 
1he llloYe halogenaled solvents or 1hOM solvents llted In F002, F004, tllld F005; 
tllld sill bolkltna from 1he riiCO\Iery al ~Mae spent solvents tllld spent solvent mbc­
t&na. 

F002 ................................. The tolowlng spent haiQgenated solvents: Tetrachloroethylene, melllylene ellforide, m 
~o.thylene, 1,1,1-lricNoroeth-. clllorobenz-. 1,1,2.-.tchloro-1.2.2-
trllluor'*"-. ortflo.dlchlorabenz-. trlchlorolluor~. .,., 1.1.2· 
~011111-; .. spent solvent mixlurMiblends containing, before use, a total al 
len perc.nt or more (by volume) ol one « more ol lie above halog«1ated solvents 
« flaM llled In FOOl , F004, or F005; tllld sill bolkltna from tile riiCO\Iery ol ~Mae 
spent 101ven11 tllld spent solvent mixtur•. 

F003 ................................. The fOllowing spent IIOIHialogenated solvents: Xylene. acetone. ethyl acetate. ethyl (f)' benz-. ellyl .tiler, methyl isobutyt ketone, n.Qrtyl alcohol, cydohexanone, and 
melllanol; .. spent solvent mixVMiblends containing, belen use, only lie llloYe 
spent norHialogenated solvents; and Ill spent solvent mixlureWienda containing. 
belore use, one « more ol1he above llOIHialogenate solvents, tllld, a local ol ten 
perc.nt or more (by volume) al one « more allhoee solvents lilted in FOOl, F002, 
F004. tllld F005; and sill botloma from 1he riiCO\Iery al th8le spent solvents and 
spent ao1ven1 mixtwes. 

F004 ................................. The tolowlng sper~t non~ted solvents: Cr•ota and cr•yllc acid, tllld m 
nitrobenzene; II spent solvent miatur811111endi containing, before use, a total allen 
perc.nt or more (by VOlume) al one or more al1he lllbove ~ solvents 
« flaM solvents llted In FOOl, F002. tllld F005; tllld sill bottoms !rom 1he recov-
ery ol ~Mae spent solvents and spent solvent mixtures. 

F005 ................................. The tolowlng spent non-llalogenated solventa: Toklene. methyl ethyl ketone, carbon (l.n 
disurlde, isobulanol, pyridine, benzene. 2-ethoxyelhanol. tllld 2-<~ilropropane; all 
spent solvent mixtures/blends containing. bef«e use, a total ol ten pe<eent or more 
(by vclume) o1 one or more of the lllbove non-halogenated solvents « ~e sol-
vents lilled In FOOl, F002, or F004; tllld s•l boCioms from the recovery ol lheee 
spent sotventa tllld spent solvent mixtures. 

F006 ................................. WMt-- tr.-t sludges from electroplating operations except from the follow· m 
ing pr~: (1) Sulfuric acid anodizing ol aluminum; (2) tin plating on C8lbon 
siMI; (3) zinC plating (segregated basis) on carbon st..,; (4) aluminum or zinc-alu­
minum plating on carbon steel; (5) cleaning/slripping a»ocialed with tin , zinc and 
alunW1um plating on cart10n steel; and (6) chemical etching and mif11ng ol aluminum . 

F007 ................................. Spent cyanide plating bath solutions from electroplating operations .............................. (R. n 

53 
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(B) floats are considered to be generated at the moment they are Conned in the 
top of the unit . 

[46 FR 4617, Jan. 16, 1981, aa amended at 60 FR 33913, June~. 19961 

EDITORIAL NOTZ: For FEDERAL REOISTBR citations affecting 1261.31, see the List of CFR Sec­
tions Affected in the Finding Aids section of this volume. 

The following solid wastes are listed hazardous wastes from specific sources un­
less they are excluded under H260.20 and 260.22 and listed in appendix IX. 

lnduAy lind EPA haunloul 
WMteNo. HaMioua waste 

Wood pr...,lllon: KOOI .... 8otlom ledimenl sludge from the ._ of w--*s from wood pr_.,;,g en 
~ tNI UN cr- .m1ot palliiCtlloiophen. 

I~ plgmw<ll: 
K002 ...... ........................... W......, "-'"*"' sludge 11om the procllcllon of clvome yellow lind or.nge pig- en 

menta. 
K003 .......................... ....... w- - sludge trom the procb:tlon of molytldate orMQe p~gn-u ....... en 
K004 ................................. w.- - sludge from the producton of :me Yf/lfOII plgo"n-* ......... ......... . en 
K005 .................. ............... W ...... - sludge from lie procb:tlon of clvome gr...., plgmenta .............. en 
K005 ................................. W ...... "*-" sludge 11om the procb:tlon of clvome Oxide gr...., ~Ia en 

(ri~ lind llynted). 
K007 .............. -................ w-- - sludge 11om the procb:tlon oflnln '*'- p1gmen11 ...................... en 
K005 ................................. o- ree~~~ue '""" the proc1uc1on of c~vome oxide gr-. pigo"n-* .................... .......... en 

Orgri: cMmlc* 
1<008 .............. -................ Dll*llon ~ 11om the proc1uc1on of ~,c~e from e~~~y~ene ........................ en 
1<01o ................................. Dll*llon aide c:uta tram the produclon of ~)'de from t~~~y~ene ....................... en 
KOII .... - ....... _................ 8otlom .._,. from the - nw- In the procb:tlon oflf:l'tlor*le ............... (R, l) 
K013 .............. -................ 8otlom ...... from the~ coUm In the production of~ ................ (R, l) 
K014 ................................. Bollome lrom the -=-*11 purllcatlon coUm In the producton of .:rylonMe ........ en 
1<01a ....... - .... - ....... -...... • ~ 11om the ......... of ~~enzy~ cNoride ............. _........................................ en 
K011 .... - ...... - ...... -...... Heely ... or ......... rweldl.- lrom the production of c.ban llllrecNortde ............ en 
1<017 ... - ............ ..... - ....... 14ee1y ...- .- ballamll 11om the puo~~c~~on coUm 1n ... production of en 

........ oh)drln. 
KOla .... - ....... - ............. _ 14ee1y ...-from the •c~o~~~~~o~. a-1n """cNoride proc1uc11on ......................... en 
Ko18 .... - ...... -................ 14ee1y ...- 11om the dldldon of tllllylene dichloride 1n .t~yllne clcNorlde produc- en 

lion. 
1<020 ........... ___ .............. 14ee1y ...- from the........, of ~ cNoride 1n ~ cNoride - proc1uc11on en 
1<021 .............. - ................ Aqueoua ..,.,. ....,_Y Clilllylt ....., '""" ~ production ..................... en 
Kozz ................................. ~~-.11om ... procb:tlon of pllenol'Ketone from- ................. en 
1<023 .............. -................ Dll*llon 11g111 ..,.. trom the produclon ofllf!ll* .nt~ydride '""" ............. ....... en 
1<024 ...... - ..... - ..... - ....... Dll*llon ~ '""" ... production of!JIIII* lllhydllde from ,..,_,. .......... en 
K02Il ................................. Dll*tlon ~ from the production of ~- by the nilrlllon of benz- .... en 
KOI2e ................................. ~ •• 111111 from .. produclon of rne~~~y Mllyl ~ ..................................... en 
KO:l7 ................................. C-*luge lind dlaWIIIon rweldl.- lrom "*- cllllocy.rlale produc1lon .......... ........... (R, l) 
KOI2e ... - ........................... Spent Clilllylt from the 11Jdooe111oi~.., .- 1n ... produclon of 1.1.1- en 

~ 
1<0211 ................................. w-fromtheproduct-nw-~n~~eprocb:tlonofl ,l.l~ ... ...... en 
1<030 ................................. Column ballaml or '-' ...- 11om ... COII'blned produclon of ~y~ene lind en 

petc:htolo.lh~·· 
KOI3 ................................. Dlelldon ~ 11om .,... produc1lon ..................................................................... en 
KOI!IIi ................................. DiiWiillan or hclonallan caUnn ~ 11om the produclon of chlorollenz- ...... en 
K083 ................................. DIIWdon 11g111 ..,.. '""" .. produclon of!JIIII* lllhydllde 1rom or111o-xy~ene ....... en 
KOI4 ................................. DIIWdon ~ 11om ... production ofllf!ll* lllhydllde from or111o-ory~ene .......... en 
KOflll ................................. Dll*llon ~ 1rom ... produc1lon ofl.1.1~ .................................... en 
KOflll ................................. Heely ... from the '-' ... coUm lrom the produclon ofl ,l ,l-lrtcNoroellwM en 
K103 ............. ........... ......... Pr- reeid!MI from .,.._ 4lft8C1Ian lrom the produc:llon of lllillne ........................ en 
KI04 ................................. CorNIIned........, .-- genen~~ec~ from~.,.,.,.,. procb:llon .......... en 
KIOII .... ........................ ..... ~ ..,_,. .._,. lrom the r..:IOt product washing Slip In the produc:llon of en 

chlorollenz-. 
K107 ................................. Column~ lrom product...,.,., from lie produc11on of I ,Hirnetliyl-hydr• (C,l) 

me (UDMHI from cMioxylc IICid llydriiZinel. 
K108 ................ ................. CondenMd column CMitiNdl from produc:t H!*lllon llld condensed rNC1or vent (l,l) 

gasee 1rom lie produc1lon of 1,1-drMI!ytll)'drazlne (UDMHI from C8lboxytic IICid 
~. 

K lOll .................... ............. Spent - C8llrldgel from product purtllclllon from the produc11on ol 1,1· en 
dlmelllyllydrazN (UDMHIIrom cMioxylc IICid hydrazldes. 

KilO ................................ . CondenMd c:olumn CMitiNdl lrom itlenl'_.... H!*ation lrom the production ol en 
1,1-dlnlellyllydrazlne (UOMHIIrom c:Miolylc IICid h)'drazides. 

Kill ............. ,.- ................ Produc:t ~ lrom the produclon of~ vie '*alion ol ~ ........ (C,l) 
K112 ................ ...... .. ........ . RMdlon by1JIO(Iuct ... from the drying caUnn In lie produclon of ~lne en 

vie hydrogenllllon of ~. 

56 
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lncM1ry lind EPA hazUdous 
WUieNo. 

K113 .......... .... ... .......... ..... . Condenaed 
of tofuen, 

Vlcinais fro 
h)'drover 

Heavy ... 
loluenect 

Organic ex 
diiaocy• 

Wutewee 
dbomid 

Spent ... 
ethylene 

Stil botton 
dibromid 

K114 ................................ . 

K1 15 ..•........... ...... .... ... .... .. 

Kllll .... ..... .............. ......... . 

Kl17 .••...... .......•.. .............. 

Kl18 .... ............................ . 

KIM .•......... ........ ..... ... ..... . 

K148 ..................... ........... . Oistildon 
ring<hlc 
~unction. 
benzyl c 

K150 ... ..... ........................ . Organic,. 
h)'drocll 
meth~) 
~ 

Kl51 ............................... .. WUtewlll 
enlted , 
~~ eh> 
pounds 

K15e .......................... ...... . 

K157 ............................... .. 

K15e ............................ ... .. 

~:: ::::::::::::~:::::::::::::::::: 
Kllll ..................... ... ....... .. 

I~ chemicals: 
K071 ........... .. ................... . 

K073 ......... ........... .......... .. . 

KI08 ....... .. ........... ... ... .. .... . 
Pedcldea: 

K0131 ................................ . 
1<032 ............................... .. 
K033 ............................... .. 

K034 ................................ . 

K035 ................................ . 
K035 ................................ . 
K0137 .......... .......... .... ........ . 
K035 ...................... ......... .. 
K038 ............................... .. 

K040 ............................... .. 
K041 ........ .. .......... ...... ..... .. 
K042 ............................... .. 

K043 ................................ . 
K097 ................................ . 

Organic • 
and de< 

Wastew81 
lion wa 

Bao ~lou. 
eatbarr 

Organics 
Soida (in 

tionol 
Purfflclllk 

house 
their" 

Brine pu 
sep;va 

Chlorlnat 
esa us 

Wastew< 

8Y'9fodl. 
was~ew, 

waa~ew, 

lion of 
Filter 1C 

chien! 
Wastew; 
Stil lY" 
w., 
Wa 
Filtt 

p 
Wa 
Wa 
He. 

I' 
2,6 
Va< 

c 
K098 ................................. Unit 
K099 ................................. UntreQ. 
K123 .... ..... .................. ...... Proees. 

ductic 
K124 ........ .. ... ... .... .. .......... . Reactor 

and . 
K125 ................... ..... ......... Fillratic> 

etli~ 
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EPA bad specifically designated in the 
rule. based on a seril!$ of c:iteria 

•

'ating to how the device was an 
gral component of a manufacturing 
cess. 

\"v'e have adopted this same scheme in 
the final rule. Thus. on!" those devices 
specificai!y named in t..~.: ~e:gu!ation (i.e., 
in the def::tition of industrial furnace 
co:-~tair.ed in § 280.10} are considered to 
be mdustrial furnaces for purposes of 
the regulation. The c:iteria for adding 
new industrial furnaces a:-e the ume as 
a: proposal. We have adced certain new 
de\'ices to. the list of industrial furnaces. 
Ou: re.asons are pro\·ided in the 
background document supporting this 
portion of t!:e reg-u.!ations. 

fl. D:'scussion of Specific Pro~·isions of 
the Re1·ised De_fi::i:ion of Soiid Waste 

A. Section 281.1(b}: Purpose and Scope 

1. Use o.f Tbe Regulatory Definition of 
Solid Wa.,te Q,,Jy For Purposes o.f The 
Subtitle C RF'<;u/atior.s. The applicability 
pro\·ision in the !:;.a! r.t !e is virtually 
iccntica! to the on! proposed. Sectien 
:!Sl.l(b)(l) r~~ tilat tha reg-.;latQry 
deiinition of 10Hd .,.·ute ipr;Wu oniy to 
mallrial• that a.iio an Sub tale C 
haardou wut.u. This point is implicit 
since the regulatory definition of solid 
waste appears in regulations 
· plementing Subtitle C of RCRA. which 

title only applies to hazardoua 
stes. In response to corr.ment. we are 

adopting a clari¥ns provision in 
§ 281.1(b} to ensure that the regulatory 
definition is not used in unintended 
contexts. for example to justify 
regulation of non-hazardous wastes. The 
language of the final rule is modelled on 
Section 8 of H.R. 2867 and is consistent 
w:th the Co~ittee's intent. See H.R. 
Rep. 9&-198 at 4i. 

This provision also makes clear that 
waste-derived products placed on the 
land for beneficial use or burned as 
fuels must themaelves be hazardous (by 
exhibiting a characteristic or contair-.ing 
a listed hazardous waste) to be covered 
bv the rule. 

• 2. Use o_f The Statutory De_Finition for 
Purpases of Sec:ions JOG7. 3013, and 
7003. EPA also is promulgati.na 
§ 261.l(b}l2}. whic.b provision states that 
the regulatory definition do" not limit 
the Agency's jurisdiction under Sectiona 
3007. 3013.. and 7003 of RCRA. Rather. 
the statuto11· definitions of solid and 
hazardous waste will apply when these 
provisions are involved. A substantially 
identical pro\·ision has been in the 
resulations si:::ce May of 1980. (Those 
pro\'isions recopied from the May 19. 

.. 

•98() rule• are not being repromulgated 
1d are nol aubject to judicial re\iew.) 
everal co:nmenters objected to its 
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continued inclusion. arguing that the 
statutory definitions of solid and 
hazardous waste do not provide . 
adequate notice to the reg~ated 
community. These comme:::1ts are 
unfounded. Congress clearly intended a 
broader definition of waste to apply 
when these three provisions are 
involved. See 48 FR at 14484 (April4, 
1983} and 45 FR ~3090 r,.lay 19. 1980); 
see also H.R Rep. 9&-198 at 47 (EPA's 
authorit\' under Sections 3007 and 7003 
includes all wastes L~at meet the 
statutory definition of b.azardou.s waate). 
Courts also have repeatedly applied the 
statutory definition in Section 7003 
actions. See 48 FR ~2 n.67 (Section 
7003 actions against recyclins facilities). 
Therefore. the st. tutory definitiona of 
solid waste and hazardous waste will 
apply in all action~ invol\'ing Sectiona 
3007. 3013. and 7003 of RCRA. This 
means that the Agency's authority under 
these pro\isiona extends to all material• 
that could be solid wastes under RCRA. 
not just to those defmed as aolid wutes 
in the regulations. Thus. EP:\ has 
authority to sample a potentially 
hazardous unlisted by-product being 
reclaimed even though this material 
would not be defined as a solid waste in 
I 281.2. It could be a solid waate, 
however; the regulatory definition statea 
that this ia a queation requiring material· 
by-material consideration by EPA. EPA 
thus retains the statutory authority to 
obtain the information necessary to 
detennine whether the materiala an 
solid wastes (or. in the case of Secti0111 
3013 and 7003. to take appropriate 
action under thoae provuions). The 
same reasoning applies to material• 
potentially designable as 11olid wastes 
under I 281.2( d). 

Thia portion of the rule ia effective 
immediately. The HSWA amended 
Section 3010 of RCRA to allow rule• to 
become effective iD leta than six month• 
when the rqulated community does not 
need the six-month period to come into 
compliance. That it the case here. since 

-. amended I Z!U(b) restates CUJTently 
applicable law. aa discussed above. See 
alao H.R. Rep. 9&-198 at 47, confinni.na 
this view. In addition. the government's 
interest in exm:ialna ita authoritiea 
under these provisions is high. and 
intrusion into buti.nus operation~ may 
be minimal. partic\Uarly .m the case of 
exercise of Section 3007 authority. See, 
e.g., Mobil Oil v. EPA., 716 F.2d 1187 (7th 
Cir. 1983). In these cil'C'.Imstances. the 
Agency belie\'es there ia "good cause" 
within the meaning of amended Section 
3010 to make this portion of the rule 
effective immediately. 

B. Section Z81.2(b): lrfateriala That Are 
Solid Was tee Becaue 'Ibe7 Are 
Abandoned 

This provision it identical to that 
proposed. It stlrtes that material• 
abandoned by beiq di.tpoled of. 
burned. or incinerated are solid wastes. 
(By sayina "abandoned.· we do not 
· tend any complicated concept. but 
simply mean thrown away.) Materials 
that are accumulated. stored or treated 
in 1eu o or e ore ru activities so 

. e m · cate in the 
~n~~.~e~a~t!!m!la~teriala that an 
recycled in lieu of dispoul are not 
covered by this provision-even though 
recycling constitutes treatment. Rather. 
they are covered by the provisions in the 
definition aaying when recycled 
materials are waatea.) We again 
emphasize. as we did in the proposal. 
that materials being burned in 
incinerators or other thermal treatment 
devicea. other than boilert and 
industrial furnaces. are con~idered to be 
"abandQned by beinS burned or 
incinerated" for purpo•e• of this 
provision, whether or not energy or 
material is a!so recovered. See 48 FR 
14484/2. Materials burned for 
destruction in boilers and industrial 
furnaces are likewise conaidered to be 
"abandoned by being burned or 
incinera·ted." Id~ and n.15. We are 
making a con.formms amendment to the 
Part 284 and 285 Subpart 0 applicability 
provision to expre. theae tboughta. (We 
discuss in section D. below the concept 
of burning for dutruction in boilera and 
industrial fumacei.) 
C. Section 261.2(c}(1): Wastes and 
Waste-Derived Products That Are Used 
in a MaMer Constituting Disposal 

1. The Proposed Provision. EPA 
proposed that all secondary materials­
i.e .• all apent materiala. sludges, by· 
product• and discarded I 281.33 
coaune~alcheaticalproduc~atare 
recycled by being placed on the la.nd;~ 
were solid wutu. In addition. all of 
these materials would be wast.• if they 
were recycled to the land after simple 
mixing with other materiala. when the 
mixing did not ruult in aigni5cant · 
cheatical or biolQiical chanp to the 
original waste. See 48 FRat l44&4-a5. 

2. E;cwuion of Juri«ii&tion To 
HlUardou• Wcm.-Derived Pl'Oducts 
That Anr Applied To Th• Land. 
Virtually all commentera conceded that 
the Aaency baa authority to regulate 
secondary materials applied to the land 
in an as· is condition or after most 
simple mixir.g. Many comments. 
however. criticized tlle ApDcy lor not 
also including within-the ~CUP~ of the 
rule waste-derived producta that are 
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manner of recycling. We indicated that 
our preference was for the 75...percent 
rm.cling...r.equirement to be applied to 
all materials of the same clasa wh.ich 

• 
~ere to be recycled in the same way. 
MosCcomm!nters-agreecCas this kincfof 
accounting best assures that similarly 
situated materia ls will be grouped in the 
same way. 

We are adopting this standard in the 
final rule. We wish to clarify precisely 
what this standard means. however. By 
"materials of the same class" we..muD 

' ma-terial's' ofiFiesametYP'isenera ted 
'; trOJ:n:the same process. Examples of 
j mate:ials tnat would oe grouped are 

distillation bottoms from integrated 
prorluction of chlorinated aliphatic 
hydrocarbons . slags from a smelting 
process. dresses from a smelting 
process. dry sludges from the same 
process. or wastewater treatment 
sludges from the same process . 

The requirement that the materials be 
.-.. ,ecycled in_tbe same way" mu.!!! that 

m;;ter;als are either to used to m""i'Ke 
the sar.1e mg o: materials to e use 
as i :-:·g~ed!ents). !!!,e_cU!l the ~eway 
:r.or oai£na~._uset1 as effecti~ ··- · 
su)l.s : itu!~s for ccmmerdalproducts). or. 
for unlisted by-products and sludges-. - ... · 

.th.aLthe same miitenarue recovered 
from ""iheffi.._Thus. stilfD<rnomnim:tia 
i n~ermediates to make the same 
products would be counted together-

• 
for exarr.ple. all still bottoms from 
chlorinated aliphatic hydrocarbon 
production that are used to rr.ake carbon 
tetrachloride. On the other hand. still 

• 

bottoms used as intermediates in the 
production of ethylene dichloride would 
be counted separately. All of a 
generator's spent pickle liquor used as a 
wastewater sludge conditioner would be 
aggregated: the same generator's pickle 
liquor used to produce iron oxide would 
be counted separately. Smelting dresses 
from which lead is recovered would be 
counted separately from smelting 
dro~ses !rom which zinc is recovered. 

The Agency is adopting this approach 
to ensure that materials moat alike in 
terms of ;>hysical characteristics and · 
mode of recycling are counted together. 
EPA also believes this approach 
safeguards against situations where 
recyclable materials are counted along 
with un~ecyclable ones. shielding the 
unrecyclable materials from being 
wastes. For ir.stance. if a generator has 
100 units of a secondar\' material all of 
which are recycled as ingredients in a 
process. and ZO un its of the same 
r.1a:erial c.nly one unit cf which is 
recycled in a different process. the 
remaining 19 units should be classified 
u wastes because they aren't being 
rcryc!ed . 

d. Means of Satisfying the Burden of 
Proof As noted. persons accumulating 
secondary materials not otherwise 
defined aa wastes have the burden of 
proving :hat they are recycling sufficient 
amounts of the secondary materials. At 
a minimum. we would expect that 
accumulators have on hand (1) the 
amount of secondary material of each 
class recycled in the same way on-hand 
at the beginning of the one-year period. 
(2) the amount of such material added 
during the one-year period. and (3) the 
amount remaining at the end of the one­
year period. Records customarily 
maintained. such as records of 
throughput through an industrial 
process. should be satisfactory. For 
materials used as intermediates in 
closed-loop processes. records of 
consistent historical use should be 
sufficient. In addition. names and 
addresses of recyclers receiving the 
secondary materials should be 
maintained. as well as any other 
information that substantiates the 
minimum turnover rate (e.g. contracts or 
cor.espendence with a recycler). 

e. Response to Comments. Although 
commenters expressed concern about 
the provision's complexity. moat 
supported it in principle. One 
commenter. while supporting moat of the 
overaccumulation provision. urged that 
it not apply to unlisted by-products 
accumulated in tanks and containers for 
a generator's own use or reuse. We have 
considered this comment but are 
rejecting it for the reasons given in the 
proposal (48 FR 14491/1). As a general 
matter. we believe the key measure of 
whether a material is overaccumulated 
is the length of time before use occurs. 
not how the material is stored or who 
will recycle it. In addition. the 
commenter was most concerned about 

. accountina for unlisted by-products 
burned as fuels; since these materials 
are defined aa wastes in the final rule 
(although they are not at this time 
subject to storage requirements). this 

· question is of lesa importance. 
There were a series of comments 

regarding the status of commercial 
chemical products that accumulate over 
time without being used. A inalcated 
in the proposed rule that commercial 
chemical products that are buardou1 
wastes when diacarded (i.e .. those listed 
in I 281.33 of theresulat.ions) were not 
subject to either the speculative 
accumulation or overaccumulation 

ro,·isiona of -the propoaed rule~ ~ 
14489. We also asked for comments as 
to whether some type of maximum 
accumulation period 1hould be imposed 
by rule. Virtually all commenters 
opposed this idea. due to the large 

recordkeeping requirements involved. 
and the difficult practical problems ~ 
mvolved in observing and enforcing 11 
such a standard. The Agency shares 
these concerns. /d. at 14490. We 1 
~refore re ot adoptins any time limit 

on when a commercial chemical product 
held for recycling becomes a waste. The 
May 19. 1980 standard remains in place: 
these materials are wastes when 
discarded or intended for discard (by 
means of abandonment). and are not J 
wastes when stored for recycling. ~ 

f. Variances for S~condary Materials 
Not Recycled in Sufficient Volum~s. We 
also believe that there may be valid 
reasons that persons are unable to 
recycle sufficient amounts of non-waste 
secondary materials in one year (or the 
precious metal wastes that are 
conditionally exempt form regulation) 
and have retained the petition process 
to accommodate these 1ituations. The 
petition is now termed a variance from 
being a solid waste. and is found in 
§ 260.30 Substantive standards for the 
Regional Administrator's (or authorized 
state official'sl decision are in t 260.31 
(a) and procedures for appl}ing for and 
processing variances are in I 260.33 . 

The standards for granting a variance 
are basically those we proposed. The 
Regional Adminiatrator mun decide if 
sufficientamoWifi ormiterial are likely . 
to be recyeled o~d ror-- ---· 
recvcling in the 12 · p.ak..factors · 
IO'bieonaidered are: (a l The ltirid of 
material being accumulated and its 
expected manner of recycling. (b) how 
much is being stored. fcj how it is being 
stored. (d) whether it is being stored in a 
way that minimizes loss. (e) how and 
when it is expected to be recycled. and 
(f) why this is a reucnable expectation. 
The Regional Admiruscrator should 
consider the applicant's past history of 
recycling the material. whether there aie 
contractual arrangements or market 
conditiolll beafinl on the likelihood of 
future recyclins. the reason that the 
material was acCUl"!ulated without 75 
percent being recycled in the past year. 
and other relevant factors. If. for 
example. a company bas a multi-year 
history of selling a secondary material 
as a commercial product substitute. but 
was unable to stll 75 percent during a 
given year due to a temporary downturn 
in market condition•. and i1 handling 
the secondary material in a manner 
commensurate with its valu.e as a 
substitute commercial product. the 
company may be eligible for a variance. 
On the other hand. a company that 
overaccumulates a secondary material 
not ordinarily reused. but that has b.een 
able to pay other companies to use the 
material in the past. and now has tons of 
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characteriatic or liJting. They limply 
provided that a petition to identify a 
characteristic or list a aolid waate al a 
hazardous waate would be granted if 
EPA found that the proposed 
characteristic or waste met EPA'a 
criteria for ~cteriatica or liJting 
(proposed I 250.12(c)). . 

EPA received a number of commenta 
urging it to ntabliah atandardized 
procedurea for the aubmiuion and 
processing of petitiona to modff)"tu 
characteriatica or liat of wutea. Some of 
these commentera aimply wanted to 
know how to ftle a petition and how 
EPA would act on il Othen 1D8lated 
that EPA •tabliJh nllemaking 
procedure• which compliad with tlae 
Administrative Procedurea At:t. 
mistakenly tbinkinrthat bec:.uae 
proposed I Z50.1Z{c) did not articulate 
the procedures EPA would foUow in 
acting on petitiona, tha Asency weuld 
grant petitiona, thereby modifyins ita ' 
regulationa, without going through 
normal rulemakins procedures. 

To provide the suidance deaired by 
the first set of commentera and to · 
aaauage the concerna of the NCODd. we 
have included in Subpart C of Part 380 
procedure• for the aubmiaaioo and 
processing of petition• to add to, n¥eke 
or otherwiH modify any of the Subtitle 
C hazardous waate regulationa.. 
including the hazardous waate 
characteriatica and liata. Tbia proviaion 
expressly requires that a tentative 
decision to grant a petition be made in 
the form of an advance notice. of 
propoaed rulemakins or a propoHd 
regulation. thus ataJ'tinl the ndem•kfn8 
process. 

EPA received a nwnber of coiDID8Dta 
suggesting that unlet a BP A apedfied 1De 
information to be contained iD petitioaa 
to amend ita characteriatica Ol'~tiata of 
hazardous wastes, petitiooen would DOt 
know what type of data to aubmit to the 
Agency and that the Apncy would have 
to expend a 1ubatantial amount of time 
reviewing incomplete petitiona. 

EPA agreea that this may haw been a 
problem with ita proposed resuJatian. 
The Agency'a proposed criteria for , 
listing were not particularly well· 
articulated. In addition, the background 
documents for characteriatica and for 
individual wastes also faileci in aome 
cases, to provide meaningful guidance 
as to the kinds of information which 
should be submitted in a rulemaking 
petition. 

We think we have remedied most of 
these deficiencies in this re!Jllation. In 
response to comment. we have 
substantially expanded the criteria for 
listing. so that the factors which EPA 
will be using in making a listing decision 
are much better stated, The background 

documenta for both the characteristics 
and liJta have been materially upgraded, 
10 that they now provide a good model 
for nllemaking petitiona. In short. we 
think the regulation• publiahed today. 
with their aupportifta materiala, will 
enable petitionen to intelli&ently frame 
nlemakins petitions. 

For thia reuon, EPA thinb it is 
probably UDDeCeaaaey to ntabliJh 

I detailed informational requirementa for 
l"ttitiona. Worecwer, developma a lilt of 
auch requirementa would be Vftley 

difficalt. because the type1 of data and 
degree ef detaU require~~ will vary 
nbltantially from waate to wute and 
from cbaracteriatic to characteriltic. If, 
m tha future, EPA find. that moat 
petitionera are IUbmittins inaufficient 
information, we will reconaider 
eatabliaJBng more apecific data 
reqairementa forthne petitiona. 

EPA rec:opizea that aome 
organization..--primarily environmental 
I"JUPI aay not have the akilla, 
neourc:ea, or data collection'8uthority to 
faahion rulemakingopetitiona which 
contain all of the information which 
BPA will need to make a decision to . 
eatabliah a new characteriatic or lilt a 
oew waate . .If auch petitiona, although 
iDcomplete, appear to have merit. EPA 
will attempt to obtain the aupplemental 

· 4ata neceaaary to make a tentative 
rulemakini determination. '!lese ., 
«ganisationa ahou.ld recopi&e, 
however, that thia will neceaaarily delay 
any final action on their petitiona. 

IV. Subpart A. 

A. Section 2111.1 {Purpose; Scope aad 
Applioability) 

Althouab tlaiuectien Ia larply aelf. 
explanatory, two pointa resardins the 
function of EPA' a Section SOOt · 
resulation., which were. apparently a 
aource of minndemancfins durins the 
comment period. are deserving of 
.apecial attention. 

Firat. the purpoae of this regulation is 
to identify thoee waatn which. because 

• of tha buarcla they may poae in 
tranaportation, treatment. storage or 
disposal, ahould be aubject to _ 
appropriate management requirements 
undei"Subtitle C. It does not dictate how 
waateaahould be managed (although it 
may identify properties of the waste 
which will affect management 
practicea). Management atandarda and 
permitting requirements are imposed 
under Sections 3002 through 3005 and 
Section 3010. 

Second, although this regulation limits 
what may be regulated as a "hazardous 
waste" under Sections 3002 through 3005 
and 3010 ofRCRA, it does not limit 
those materials .which may be 

conaidered "hazardous wastes" under 
other aectiona of the. statute, particularly 
Section 9007 (which authorizes EPA to 
obtain information on "hazardous 
waste" in order to develop regulations 
or enforce RCRA) and Section 7003 
(which authorizes the Agency to 
inatitute civilactiona to abate imnlinent 

-and aubstantial hazards caused by 
"hazardous wastes"). Unlike Sections 
3002 through 3004 and Section 3010. 
Consreaa did not confine the operations 
of Sectiona 3007 and 7003 to "hazardous 
waatea identified Dr listed under this 
subtitle"(emphaais added). To avoid 
future confusion on this point, EPA has 
atated it explicitly in I 261 .1(b). 

B. Stlction 261.2 (Definition of Solid 
Waste) 

Because no material can be a 
"hazardous waste" without first being a 
"aolid wa1te" (Section 1004(5)), what 
()QUtitutea a "aolid waste" is really the 
definitional atarting point for the 
hazardous waste management system. 
Section 1004(27) of RCRA defines a solid 
waate aa: 

any 1arbqe. refuae. aludse from a 
wutewater treatment plant. water supply 
treatment plant or air pollution control 
facility and other cliacarded material, 
iDcludins aolid. liquid. eemiaolid, or 
CIODtained paeoua material reaultinl from 
induatrial, commercial or minil'll and 
agricultural operatlona. and from community 
activitiea, but doea not include aolid'Or 
diuolv.d materiala iA-domeatic -•· or 
.eolid or diuolved materiala in iniption . 
Ntl&nl ftowa, or iDduatrial diachal'lft which 
ere point aourcea aubject to permita under 
lection 402 of the Federal Water Pollution 
Control Act . .. or aource. apecial nuclear, or 
byproduct materlalu defined by the Atomic 
·£uersy Act of1tll54 . .• (Section lDOc{%7)), 

In ita proposed regulationa, EPA 
adopted this definition,..with its 
excluaiona, in ita entirety 
(l150.11(a)(7}). In addition. it proposed 
o coutrue the term "other diacarded 

material" in Section 1001(27) to include: 
(1) Any material which ia not re-use~ 

i.e., il abandoned or committed to 
di1RQ.Jal: 

(2) Any material which ia re-used by 
·being placed in or on the land or 
water so that the material or any 
constituent thereof is released into the 
environment; and 

(3) Waste oil burned as fuel. 
EPA noted that it would add other 

uses to the third category of discarded 
materials if it found that it was 
necessary to control such uses (43 FR 
58954). 

This definition of "other discarded 
material" was based on four major 
considerations. First, after reviewing 
both the language and framework of 

l 
I 
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waste munitions, and therefore proposes 
no change to 40 CFR 261.3. 

Under 40 CFR 261.2 of the RCRA 
regulations, "solid waste" is defined as 
"discarded material." Section 261.2 (a) 
through (0 provides a detailed 
regulatory definition of this term. In 
particular,§ 261.2(b) defines "discarded 
material" as materials that are 
abandoned by being disposed of: burned 
or incinerated; or accumulated, stored, 
or tr~ated (but not recycled) before or in 
lieu of being abandoned. In today's 
notice, EPA ro oses to add an w 
S 261 .2 s ec1 in ow e ulato 
term "discarded material" aflJes to 

.J.Wused military munition§, ·s 
proposed prov1s1on would address the 
regulatory definition of solid waste in 
the-'Pntext of three specific categories 
of munitions: (1) unused mwnitions in 
the militap: siffktle • .(2) u~d or fired 

:munitionLall{3 munjtjn beins 
used for their intended purpose. 
- Addthonally. EPA proposes m new 
§ 261 . 2~)[4) to characterize munitions 
at close or transferred ranges as 
statutocy solid waste under RCRA 

1. Unused or Stockpiled Munitions 
. a. Status of Military Stockpile. 

According to DOD. the military services 
currently have 5.6 million tons of 
conventionul mu11uic.ns stored L~ 

magazines at installations within the I _:~~~~~~~~~~~~~~~~ United States. Of these munitions, more 1. 
than 5.1 million tons (or more than 
90%) are in an "active use" inventory, 
and therefore are available for use in 
training or war. At the same time, 
however, the Services have a significant 

...----!;) volume of munitions in.. 
V "demilitarization" accounts (for 

example. the Army's Resource Recovery 
and Disposition Account) ; munitions in 
tht>sP ar.counts are eneralf considered --

[ 

l'lo be exc 
.. uns 

'1be Services also assign "condition codes" to 
ammunition. For example. the Army's Ammunition · 
Sutvei/Jance Procedures (November 1990) provides 
designations for ammunition such as Condition 
Code H ("MIIerial that has been determined to be 
unserviceable and does not mMt repair criteria" ). 

56471 

• The term "military magazine or other storage 
area" refers to all types of military mu ni tions 
storage units , including outdoor or open storage 
areas. sheds. bunkers. and earth-covered and above­
ground magazines allowed under the DOD 
Explosives Safety Board (DDESBJ standards (DOD 
6055 .~STDJ . which are mandatory for use by all 
DOD components. 



Los Alamos National Laboratory 
Office of tlte Laboratory Counsel 
P. 0. Box 1663, Mail Stop A187 
Los Alamos, New Mexico 87545 
(505) 667-3766 I FAX: (505) 665-4424 

Susan McMichael, Esq. 
New Mexico Environment Department 
Assistant General Counsel 
Post Office Box 26110 
Santa Fe, New Mexico 87502 

Dear Ms. McMichael: 

Subject: Compliance Order 99-03 (1997 Inspection) 

Date: October 4, 2000 
Refer to: 10520.9920-01 

The following information is provided in response to your letter of September 26, 2000. For 
reference, I have included your numbered request with each response. 

1. Findings in~ 21 to support conclusion that the "solid waste" had been characterized as 
"non-hazardous" through process knowledge and further, that subsequent analysis 
confirmed this analysis. Answer, ~ 16. 

In accordance with 20.4.1.3 NMAC, § 262.11(c)(2), LANL personnel relied on 
knowledge of the hazard characteristic of the waste in light of the materials used in 
the process which produced the waste, to characterize the waste as nonhazardous. In 
this case, the waste was debris from the clean-up of Texaco Long Life Coolant/Anti­
freeze Premix 50150. The coolant was absorbed on Toxi-dry Absorbent and 
vermiculite. Personnel characterized the waste as non-hazardous based on 
information provided in the product MSDS. I enclose copies of the Waste Profile 
Form# 26775, the Chemical Waste Disposal Request Form, and the MSDS. In 
addition I must apologize for a misstatement in our Answer as I now find that the 
waste was not sampled after the inspection. However, waste characterization is not at 
issue here. The narrative attached to the penalty matrix calculation for this apparent 
finding states that there was no hazardous waste present in the > 90-day unit at the 
time ofthe inspection. 

2. Findings in~ 24 to support conclusion in question held product previously determined by 
knowledge of process to be solid and not hazardous waste. Answer ~ 19. 

In accordance with 20.4.1.3 NMAC, § 262.11(c)(2), personnel relied on knowledge of 
the hazard characteristic of the waste in light of the materials used in the process that 
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generated the waste to characterize it as nonhazardous. In this case, the waste was 
petroleum product mixed with soil. I enclose copies of the Chemical Disposal 
Request Form, the analytical results, and the chain-of-custody record. 

3. Findings in~ 34 to support the conclusion that UC made a determination that the material is 
nonhazardous. Answer ~ 29. 

In accordance with 20.4.1.3 NMAC, § 262.11(c)(2), Johnson Controls Northern New 
Mexico (JCNNM) personnel relied on specific knowledge of the how the waste was 
generated to characterize the waste as nonhazardous. JCNNM removed the motor oil 
from a backhoe being used by the Environmental Restoration Program. Used motor 
oil is either recycled or managed as solid waste at the Laboratory. There is no 
documentation of the characterization of this solid waste. 

4. Findings~~ 47 and 48 to support the conclusion that UC determined, based on knowledge 
of process, that the waste was non-hazardous. Answer~ 43. 

In accordance with 20.4.1.3 NMAC, § 262.11 ( c )(2), personnel relied on knowledge of 
the hazard characteristic of the waste in light of the materials used in the process that 
generated the waste to characterize the waste as nonhazardous. I enclose a copy of a 
memo from Barbara Smith to Tony Grieggs, dated December 18, 1997, which 
documents the generator's knowledge of the waste. 

5. Findings in~ 57 to support the conclusion that the container in question contained a solid 
waste. Answer,~ 52 .. 

In accordance with 20.4.1.3 NMAC, § 262.11 ( c )(2), personnel relied on knowledge of 
the hazard characteristic of the waste in light of the materials used in the process that 
generated the waste to characterize the waste as nonhazardous. LANL personnel 
examined the contents of the drum and determined that the contents had been 
generated by JCNNM in conducting maintenance work at the facility, and were solid 
waste. I enclose a copy of a memo from Jiri Kubicek to Tony Grieggs, dated 
December 19, 1997. 

6. Findings in~~ 65 and 79, to support conclusion that the individuals identified received 
"RCRA refresher or equivalent training" prior to inspection Answer ~ 60 and 79. 

With respect to NMED's ~ 65, both Rick Alexander and Julie Meadows had 
completed their RCRA refresher course prior to the inspection. According to my 
records, the apparent finding was made on July 25, 1997. Mr. Alexander completed 
his RCRA refresher training on January 23, 1997, and Ms. Meadows completed hers 
on July 16, 1997. I enclose copies of the training records. Complete training records 
for the four individuals identified in the paragraph were provided to NMED in the 
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Ordered Action Documents. 

With respect to NMED's, 84, addressed in the Answer at, 79, Mr. Lewis completed 
his RCRA refresher prior to the inspection. According to my records, this apparent 
finding was made on July 17, 1997. Mr. Lewis completed his training on July 12, 
1997. Ms. Ramsey completed RCRA refresher training on October 19, 1995, and 
November 15, 1996. Between those dates, she completed 16 hours ofRCRA 
compliance training on March 15, 1996, and 40 hours oftraining in hazardous and 
toxic waste management on July 22, 1996. I enclose copies of training records. 
Complete training records for the four individuals identified in the paragraph were 
provided to NMED in the Ordered Action Documents. 

7. Findings in, 90, to support conclusion that the container was not hazardous based on 
knowledge of process. Answer,, 85. 

In accordance with 20.4.1.3 NMAC, § 262.11(c)(2), JCNNM personnel relied on 
specific knowledge of the how the waste was generated to characterize the waste as 
nonhazardous. The waste was paint remaining in drums after most of the product was 
used painting stripes on roads at the Laboratory. JCNNM relied on the MSDS, a copy 
of which is enclosed, to characterized the unused paint as nonhazardous. I also 
enclose a copy of the analytical results obtained after the inspection, and a copy of the 
Waste Profile Form. 

I look forward to meeting with you on November 1, 2000, to discuss potential settlement of this 
compliance order. Ifl can provide any further information, please let me know. 

Sincerely yours, 

Ellen T. Louderbough 
Staff Attorney 

Cy: 
S. Moreno, LC-1, MS A187 (w/o attachments) 
B. Osheim, DOE/LAAO, MS A316 (w/ attachments) 
T. Fox, NMED, (w/ attachments) 
D. Brinkerhoff, NMED (w/ attachments) 
LC Records, MS A187 
LC File 

Operated by the University of California for the Department of Energy 
An Equal Opportunity Employer 



State of New Mexico 
ENVIRONMENT DEPARTMENT 

Governor 

Ms. Ellen T. Lauderbaugh 
P.O. Box 1663 
Mail Stop A-187 
Los Alamos, N.M. 87545-1663 

Re: 99-03 [1997 Inspection]. 

Dear Ms. Lauderbaugh: 

Harold Runnels Building 
1190 St. Francis Drive. P.O. Box 26!10 
Santa Fe. New Mexico 87502-6110 

OFFICE OF GENERAL COUNSEL 
PHONE: 505-827-2990 

FAX: JOJ-827-1628 

September 26,2000 

PETERMA~ 
Secretary 

PAUL R. R.!TZMA 
Deputy Secretary 

This letter confirms our telephone conversation of today. We look forward to meeting with you in early November to discuss potential settlement of the issues contained in HRM 99-03 [the 1997 Inspection]. As we discussed, to facilitate and expedite settlement we are requesting that DOEIUC provide us copies of the documentation identified below. This documentation was referred to in the answer provided to us by the DOE. We would appreciate receiving this documentation as soon as possible and several weeks prior to our settlement meeting to enable us ample opportunity to carefully review the material. Additionally, please feel free to include any other documentation relied upon in your answer that may be relevant. 

1. Findings in ,-r 21 to support conclusion that the "solid waste" had been characterized as "non-hazardous" through process knowledge and further, that subsequent analysis confirmed this analysis. Answer, ,-r16. 

2. Findings in,-r 24 to support co'nclusion that the containers in question held product previously determined by knowledge of process to be solid and not hazardous waste. Answer, ,-r19. 

3. Findings in ,-r 34 to support the conclusion that UC made a determination that the material is nonhazardous. Answer, ,-r29. 

4. Findings ,-r,-r 47 and 48 to support the conclusion that UC determined, based on knowledge of process, that the waste was non-hazardous. Answer, ,-r43 

5. Findings in ,-r 57 to support conclusion that the container in question contained a solid waste. Answer, ,-rs2. 



6. Findings in 1165 and 79, to support conclusion that the individuals identified 
received "RCRA refresher or equivalent training" prior to inspection. Answer ,60 and 79 

7. Findings in ,90, to support conclusion that the container was not hazardous based 
upon knowledge of process. Answer, ,85. 

We look forward to meeting with you to discuss potential settlement. Please let me know 
whether you can meet Wednesday, November 1, 2000. 

Sincerely, 

~vt ititd(j,J{ tr0L 
S,usan M. McMichael 
Assistant General Counsel 

cc: Tannis Fox 
Debbie Brinkerhoff 
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P.O. 11~ 161.1, MS AJ11'1 
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(505) 66 7-J 166 
FtJX: (511$) 66$-1424 

FAX TRANSMISSION COYER SHil"ET 
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YOU SHOULD RECEIYE ( 5) .P.ACE(S), INCLUDING THIS COVER SHEET. 
IF YOU DO NOT RECEIJ/E A.LL mE .PAGES, PLEASE CALL (SO$) U'?-3766. 

Comltli!nl$: · 

Susa: 

A.ttlu:hed pleiiSe flrul tiU University of CallforltU.. '" propo.ted st/pMilltltd 1t10ti1111 11nd oNI•r fiJI' 4n 
exJenslon of tlltl4 Ill wllklt to /IMW. tile ,.,. vlol81io~Q I" Me Nt!W Malco E,.JJironmtrnt's 
CollfJIIiuu::e Order 9U3 relstlnr ltJ tile 1991 RCRA ln.rpectitJ11 oftlul L•bomtory. It/$,..,,., at lll.e 
monunt, If DOE will M joiNU.g hr #./Itt Mi/pullztMI Jlllbtlt»e. Pleut~ ·1wt 111e 11 c11U •flel' yo11 h•ve lad a 
ClttUJN to IYW_.., Die proposed mtJtltJn Mfl rJrtJero J CM 1nJ nfiC.hd lit 66.J..n86. 

Elhll 

cy; ~t. Edgett, CRM--4, MS Al50 
Flltt 

lF YOU HAVE RECEIVED THIS TELBCOPY IN ERROR, PLEASE NOTJJlY US 
IMMEDIATELY BY TELEPHONE AND RETlJRN THE ORIGINAL MESSAGE TO 
US AT 1"HE ADDRESS ABOVE VIA THE UNITED STATES POSTAL SERVICES. 
THANK YOU. 

UNCLASSIFIED 
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STATE OF NEW MEXICO 
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IN THE MATTER OF COMPLIANCE ORDER. 
THE VNITED STATES DEPUTMENT OF ENERGY 
AND TBH REGENTS OF THE UNlVERSJTY OF CALIFORNIA 
LOS ALAMOSt NEW MEXICO 
NM0890010515 

IIRM • !)9-eJJ (CO) 
(19!'7 l118peetion) 

MonoN roa SIIPULADD OBDBR .,,~ ,owm;G EXTENsioN or 
IIMEDAME JOO'IL MAJCH u. 2QOO WITBJN JlBSpoNQ£NTS 

MAY FILi ANSlY.ER 

COME NOW Respondent, the Board of Regents of t1Je University of caliromia (UC), 
with tbe cOQCurrence of Complainant~ and move t'he llcaring Oftlc.e1 to approve an extension 
of time until Marcb 1~. 2000~ within wbk:h Respondent may file its anawer to the above 
captlom:d Compliance Order (CO), and provide documentation of ordered compliance a~ons. 

AF. grounds for this extension until MarCh l.S, 20001 Respondent states that Rc11pondent 
received CO 99..03 a w~k prior to the annual UC holiday clrn;ing of Los Alamos National 
Laboratory. And because of the annual end of tbe year cloaure a nwnber of staff members 
oecesaary to respond to the alleged flndiJl&s in 'tbe CO were on acbeduled leave aDd therefore 
unavailable to begin gathering information and docwncmation necessary co prepare an answer. 
The extension will allow Responcleot to coUect dOQumentatlon tn build a complete 
a.dmioi.strative record. Tbe interests of justice will be servo.;l if Respondent uc 1rai£d an 
extension of time until March 1', 2000 within which to file ao anBwcr to the allegations in CO 
99-03. and to document ordered compliance actions. 

Complainant conwrs in this Motion and ln the attached Order. 
WHEREFORE; Respondents request approval of the attached Stipulated Order by the 

Hearing Oftlcer. 
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OFPJCE OF GENERAL COUNSEL 
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IN THE MATTER OF COMPLIANCE OIIDER 
THB UNITED ST4TBS DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE UNIVEilSITY OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

HRM.w !19-03 (CO) 
(19971nspedion) 

STirui.AlBP ORQIR ALLOWJNG UTJ.NSION VNTIL 
MABCft 15, 7J)I)O. WITHIN WIJICB BI§PONQENIS MAY 

PU.£ ANSWER TO COMPLIANCE OBUR 

Upon the MotiOn of Respondent, the Rtgents of the University of California. ancl with 

the concurrence of Complainant the New Mexico Envitomncnt Department, it is hereby 
stipulated by the parti~ that the timeframe within which Respondent may. file its Answer to 

CompliaiJCC Order HR,M .. 99-f». and provide dccumcntation. of complia~Q ~tivitics is 

wended until March 1 S. 2000 

11Lc Ilearlna Oft'i.c« having determined. that good grounds exist for the Motion of 

RespoodeDIS, hereby orden that the 30 day timefnunc: provided for in the Complllince Order 

within which Respondenu must file their answer and docunent compliaace aeth itica be 

extended until Mat'Ch 15. 2000. 

=-~~·····--~··----~-HeariiJ8 Officer 
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BJlen T. Loudcrbough 

APPROVED: 

NEW MBXICO ENVIRONMENT DEPARTMENT 
OFFICE OF GENERAL COUNSEL 

DATE: __ _ BY:~----------~ 
Sasan M. McMichael 
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intended recipient, you are hereby notified that any dissemination, distribution or copying of this 

message is strictly prohibited. If this message has been received in error, please notify us 

immediately by telephone and destroy the message you received. 
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STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

IN THE MATTER OF 
U.S. DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE UNIVERSITY 
OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

RESPONDENTS. 

COMPLIANCE ORDER 
HRM -99-03(CO) 
(1997 Inspection) 

ADMINISTRATIVE COMPLIANCE ORDER 

The Secretary of Environment, acting through the Director of the Water and Waste 

c: 
f.D 
f.D -(S) 

: ...... 
(S)i 
"\li 

' 

Management Division of the New Mexico Environment Department (NMED), is\ues this 

Administrative Compliance Order (Order) to the United States Department of Energy (DOE) and 

the Regents ofthe University of California (UC)(collectively referred to as Respondents), 

pursuant to the New Mexico Hazardous Waste Act (HWA), NMSA 1978 § 74-4-10 (Repl.Pamp. 

1993). 

FINDINGS OFF ACT 

1. NMED is the agency within the executive branch of the government of the State 

ofNew Mexico charged with the administration and enforcement of the HWA and New Mexico 

Hazardous Waste Management Regulations (HWMR), 20 NMAC 4.1.101 through .1109. 

2. Respondents are DOE and UC, who notified the Environmental Protection 
r-~. l_ t ( ~ j \ I ~. 

Agency (EPA), of their hazardous waste generation activities on No.veei'ber-19, t980. 

3. DOE is an agency ofthe federal government and the owner and co-operator of Los 

Alamos National Laboratory (LANL). 
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4. UC is a public educational institution of the State of California and the 

management and operating contractor for LANL pursuant to a contract with DOE, and is a co-

operator of LANL. 

5. LANL is principally located in Los Alamos County, New Mexico, approximately 

sixty miles northeast of Albuquerque and twenty-five miles northwest of Santa Fe. The LANL 

site encompasses approximately forty-three square miles. 

6. LANL was chosen as the site for the wartime development of the atomic bomb. 

The facility was established as a military reservation, and operations began in 1943. Since 1943, 

the primary mission of LANL has been nuclear weapons research and development. In addition, 

the facility does work in magnetic and internal fusion, nuclear fission, nuclear saf\guards and 

security, laser isotope separation, and medical isotope development. 

7. In association with the activities identified above, LANL generates, treats and 

stores hazardous wastes and mixed hazardous and radioactive wastes. LANL has also applied for 

and received a HWA permit from NMED for the storage and management ofhazardous wastes 

and mixed hazardous and radioactive wastes. 

8. Over the past seven years, NMED has issued numerous compliance orders seeking 

compliance and civil penalties. In 1992 through 1994, NMED inspected LANL, discovered 

violations ofHWMR-7, and issued Respondents compliance orders (93-01, 93-02, 93-03, 93-04, 

94-09, 94-12), which sought compliance and assessed civil penalties. In 1995, NMED inspected 

LANL, discovered violations ofHRMW, 20 NMAC 4.1, and issued LANL and DOE 

compliance orders (95-03, 95-08), which sought compliance and assessed civil penalties. In 

1996, NMED inspected LANL, discovered violations ofthe HRMW, 20 NMAC 4.1, and issued 

a letter of violation. 
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9. The violations cited in the enforcement actions described above in paragraph 8, 

included, but were not limited to the following: failure to perform hazardous waste 

determinations (94-09), failure to keep a hazardous waste container closed (93-04, 94-09), failure . }f . .1 '·-

to label hazardous waste containers (93-04, 94-09), failure to provide decontamination 

equipment at a less than ninety day storage area (93-04, 94-09), exceeding storage time limits for 

hazardous waste (93-04, 94-09), manifesting violations (93-04, 94-09), LOR violations ( 1993 

EPA multi-media), training violations (93-04, 94-09) and accumulation of waste not under 

control of the generator ( 94-09). 

10. As a result of the compliance orders described above in paragraph 9, Respondents 

entered into an administrative order on consent ( 1992 - 1994) and stipulated final order (SFO) 
\ 

(1995) and agreed to a schedule of compliance and the payment of civil penalties. 

11. Between July 8, 1997 and December 8, 1997, NMED performed a compliance 

evaluation inspection (FY 97 Inspection) ofLANL to determine Respondents' compliance status 

with the HW A and HWMR, 20 NMAC 4.1. The FY 97 inspection involved all technical areas 

(TA) at LANL. The following violations were discovered at TA-3, TA-18, TA-21, TA-33, TA-

46, TA-54, TA-55 and TA-60. 

T A-3, Ion Beam Facility 

12. TA-3 generates hazardous waste. 

13. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(l)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 

initially accumulate, which is under the control of the operator of the process generating the 

waste, without a permit or interim status. 
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. 14. At the time of the FY97 inspection, a 2 liter container of hydrochloric acid was 

).J!i\v.L' ~ ".).52 . .::. \ . . 

fouKct discard~lf and n6i~U'~ct~tibe control of the generator at TA-3, Ion Beam Facility, Basement 

- J~~ -:-~-~;~of:- ~ ' 
Laboratory. l fC 1-- ~ ~ ·- ~ \lo..loc...V- ~cL k> J ~ u..v.. ,,_ r- •••. { • j 
~ - ~ \ ~~'--"',.,_ vo 

15. In a written memorandum dated December 18, 1997, LANL stated that the 2 liter 

container contained hydrochloric acid, a corrosive characteristic waste (D-002). 

16. Upon information and belief, the two liter container ha9 not been under 

. \ ··.~ 
>) ' 

Respondents' control for at least thirty-two days. \ '\ y .. \ ,_J 

'' 

17. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(a)(2)) requires a generator to 

-
mark the date upon which each period of accumulation begins, clearly and visibly, for inspection' 

on each container. 
\ 

\ 

18. At the time ofthe FY97 inspection, NMED discovered that 4 containers of 

hazardous waste were not marked with the date upon which each accumulation period started. 

The containers that were not labeled correctly were: 2 bottles of Red X TV Corona Dope, 1 

container of Handy Flux and one 2 liter gas cylinder. 

TA-18 

19. T A -18 generates hazardous waste. 

20. 20 NMAC 4.1.300 (incorporating 40 CFR §§ 264.34(a)(4) requires Respondents 

to have operable decontamination equipment and water at adequate volume and pressure, unless 
i 4-, 

a demonstration to the Secretary is made that no hazard is posed. '' .. • ) . 

21. At the time of the FY97 inspection, there was n~. operable eyewash or water of 

adequate volume available at the less than ninety day storage area in TA-18. LANL personnel 

admitted to these facts in writing. Further, LANL personnel stated that there is no policy on the 

operation of the eyewash for the less than ninety day storage area. 

4 



TA-21 

22. TA-21 generates hazardous waste. 

)'"' _.). 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.ll(a)(b) and (c). 

24. At the time of the FY97 inspection, NMED found a 2 gallon container with 

I,, , ., 

unknown contents discarded at T A-21, Bldg. 1, east side dock. 

25. LANL personnel stated that the container was filled with oily dirt and sludge and 

contained no hazardous waste. 

26. Upon request by NMED, LANL provided documentation to suppor its hazardous 

waste determination. Upon review, the documentation inadequately demonstrated that the 

container contains no hazardous waste. 

27. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c) sets forth the requirements 

for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of acutely 

listed hazardous waste in containers at or near any point of generation where wastes initially 

accumulate, which is under the control of the operator of the process generating the waste 

without a permit or interim status. 

28. At the time of the FY97 inspection, NMED found two 1 gallon containers 

/.r,·, ·, --' r)' ' 

discarded and not~nder the control of the generator for an unknown period of time at TA-21, 

Bldg. 59. 
',\ ,, 

I f~ ?" \ ; ) { -·· 
'..>--'- . ~ _,. 

',, 

29. The two 1 gallon containers contained a listed hazardous waste, 111 

Trichloroe~ 

Qil.Q...... 
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30. At the time of the FY97 inspect~ on, a 55 gallon container, half full of Titanium 

·J'. ' y.J.l..-· rl . .'· ~ .. ..,.(.: ... /' 

crystals was found discarded and not under the control ofthe generator at TA-21, JCI-ESA/TSC, 

basement. 

31. Titanium crystals are reactive and characteristic hazardous waste (0003). 

32. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 
\ /\ \ { -( . 

33. At the time of the FY97 inspection, NMED found a 5 gallon container, 2/3 full of 
CJ<J~. a.o 

unknown contents, discarded at TA-2 L Shed 402. 

34. At the time of the FY97 inspection, Respondents provided NMED no 
\ 

documentation demonstrating that the 5 gallon container contained no hazardous waste. 

T A-33 - Mobile Laser Staging Area 

35. TA-33 generates hazardous waste. 

36. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 

3 7. At the time of the FY97 inspection, NMED found "waste lead solder" discarded 
~~ 

for an unknown period oftime at TA-33, Bldg. 39. A/ 

38. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the "waste lead solder" contains no hazardous waste. 

39. Upon information and belief, the "waste lead solder" contained lead and is a 

characteristic hazardous waste. Further, LANL stated in a written memorandum, that after the 

NMED inspector noted the violation, it corrected the violation. 
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40. At the time of the FY97 inspection, at least 16 containers of photo processing _
1 

·z_ 
{:. . L . 

0-j;/'- /. 
chemicals were discarded for at least ten months at TA-33, Bldg. 114, Room 125. 

41. Respondents' hazardous waste determination regarding these containers was 

inadequate and did not demonstrate to NMED that the photo processing chemicals contained no 

hazardous waste. 

TA-41 

42. T A-41 generates hazardous waste. 

43. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 
\ 

initially accumulate, which is under the control of the operator of the process generating the 

waste without a permit or interim status. 

44. Based on information and belief, at the time of the FY97 inspection, four 5 gallon 

carboys containing naphtha and mineral spirits were found abandoned at TA-41, Bldg. 30, Room 

264. 

TA-46 

45. TA-46 has a hazardous waste satellite storage area. 

46. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34.(c)(1)(i)) which incorporates 

40 CFR § 265.173(a) requires containers holding hazardous waste to be closed during storage, 

except when necessary to add or remove waste. 

47. At the time of the FY97 inspection, NMED found a 5 gallon container of 

hazardous waste open at T A-46, Bldg. 24, Room B-6. 
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48. The 5 gallon container was marked with words stating that it contained 3% HCL 

with a trace of mercury. 

49. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(b)) provides that a generator 

who accumulates hazardous waste for more than ninety days is an operator of a storage facility 

and is subject to the requirements of 40 CFR Part 264 and 40 CFR Part 265 and permit 

requirements under 40 CFR Part 270. 

50. At the time of the FY97 inspection, NMEO found at least 21 containers of 

hazardous materials discarded and stored \\ithout a permit at TA-46, Bldg. 31, Room I 03. The 

following containers were as follows: one 2 gallon of acetic acid (0002), one 31.! gallon 

hydrochloric acid (D002), one 500 ml ofhvdroflouric acid (0002), one '14 gallon nitric acid 
. \ 

(0002), one Y2 gallon sulfuric acid (0002), one 1/3 gallon nitric acid (0002), four 500 ml bottles 

of outdated Eastman Kodak White Reflectance Coating (DOOl containing Barium Sulfate and 

ethanol with a flash point of 72° F), one 500 ml bottle of Kodak White Reflectance Paint, one 

200 ml bottle oftrifluoroacetic acid (0002), one tube oflodo acetylene or CH31 (0003), 1 jar of 

distilled mercury (D009), one 200 ml bottle of acetone (F003 ), one 1 gallon liquid Versatec 

(xerox toner premix Type M) (DOOl with a flash point of 102° F), one 1/3 full can ofMethly 

Alcohol (DOOl), one 1 gallon container Ancamine T-1, 1 gas cylinder ofborazine (B3N3H6), 1 

small tube ofHBNH3 (D003), and 1 container ofH3B.N(CH3)3. 

51. At the time of the FY97 inspection, Respondents had abandoned these 21 

containers since possibly 1991 and the storage area did not meet the requirements of a less than 

ninety day storage area and was not permitted to store hazardous waste for long term. 
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52. 20 NMAC 4.1.300 (incorporating 40 CFR 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR 262.11 (a)(b) and (c). 

53. At the time of the FY97 inspection, Respondents had failed to make a hazardous 

waste determination on 21 containers, as described in paragraph 50, discarded since possibly 

1991. 

54. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the 21 containers contained no hazardous waste. 

55. At the time of the FY 97 inspection, Respondents failed to determine if a 

container of Dippit 646 was hazardous waste when discarded at T A-46, Bldg. 208, under the 
\ 

tube canopy. 

56. Respondents failed to determine if Dippit 646 was a hazardous waste when it was 

abandoned. Respondents have since stated that Dippit 646 is a hazardous waste and it is 

indicated as such in the MSDS. 

57. At the time of the FY97 inspection, NMED found a 55 gallon container with~/ 

unknown contents abandoned at TA-46, Bldg. 31, south side. J ~ 

58. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the abandoned 55 gallon container contained no hazardous 

waste. 

59. At the time of the FY97 inspection, NMED found two 1 liter abandoned 

containers with unknown contents at T A-46, Bldg. 30, Room 106. 

60. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the two 1 liter containers contained no hazardous waste. 
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61. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 

initially accumulate, which is under the control of the operator of the process generating the 

waste, without a permit or interim status. 

62. At the time of the FY97 inspection, at least 5 containers with regulated hazardous 

wastes. methyl ethyl ketone (0035. F005) and toluene (F006), were found abandoned and not 

under the control of the operator in the laboratory hood at T A-46, Bldg. 41, Room 105. 

TA- 50 

63. T A- 50 generates hazardous waste. 
\ 

64. Respondents' Permit Module II F. and 20 NMAC 4.1.500 (incorporating 40 CFR 

§ 264.16(c)) requires RCRA facility personnel to take part in an annual review of initial training 

as required under §264.16(a). 

65. At the time of the FY97 inspection, a review of facility training records revealed 

that the following individuals had not received the annual refresher training required for facility 

personnel at T A-50: Paul Abercrombie, Rick Alexander, Julie Meadows and Robert Gonzales. 

TA-53 

66. TA-53 generates hazardous waste. 

67. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 
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68. At the time of the FY97 inspection, NMED found three 500ml containers with 

unknown contents, labeled pending analysis and dated 9-11-96 at TA-53, Bldg. 1, Room D-126 

with containers labeled hazardous waste. 

69. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the container contained no hazardous waste. 

TA- 54- Permitted Hazardous Waste Storage Area 

70. T A-54 is a permitted hazardous waste storage area at LANL. 

71. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 
\ 

72. At the time of the FY97 inspection, a container of Cyanuric Fluoride, was not 

adequately determined to be a hazardous waste and was inaccurately labeled as "non-regulated" 

at TA-54, AreaL, Bldg. 69, LP6. 

73. · 20 NMAC 4.1.300 (incorporating 40 CFR 262.34.(c)(l)(ii)) requires containers 

holding hazardous waste to be marked with the words "hazardous waste" or other words that 

identify the contents of the container. 

74. At the time of the FY97 inspection, a container of Cyanuric Fluoride, was 

characterized improperly and inaccurately labeled as "non-regulated" at TA-54, AreaL, Bldg. 69, 

LP6. 

75. In a written memorandum dated July 10, 1997, the Material Safety Data Sheet 

(MSDS) stated that the material is a "hazardous waste for it's characteristic of reactivity." A 

LANL employee also informed NMED that the container was "mislabeled" and "should have 

been labeled 0003 for cyanide." 
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76. Respondents' hazardous waste storage permit for TA-?4 prohibits the storage of 

waste which is restricted from land disposal unless such container is clearly marked to identify its 

contents and the date each period of accumulation begins in Permit Module III.B.3.b, which 

incorporates the requirements of 40 CFR § 268.50 (a)(2)(i). 

77. At the time of the FY97 inspection, a review of the facility inspection logs 

indicate that numerous mixed waste containers \\ithin the permitted storage area had faded, 

illegible, and incomplete labels at T A-54, Area L. 

78. At the time of the FY97 inspection. mixed waste storage shafts #36 and #3 7 were 

not marked or labeled in a manner which clearly identifies the contents of containers in the 

storage shafts as mixed waste at TA-54, AreaL. 
\ 

79. 20 NMAC 4.1.800 (incorporating 40 CFR § 268.7(a)(l)(ii)) requires the 

generator to notify the treatment or storage facility in writing that the waste being shipped does 

not meet the applicable treatment standards set forth in subpart D and therefore must include the 

following information on the notification; the waste constituents that the treater must monitor 

and whether the waste is a nonwastewater or wastewater treatability group. 

80. At the time of the FY97 inspection, a review of facility manifest numbers 

95940157,95940159,95940158,95940145 and 95940141 and their associated Land Disposal 

Restriction (LDR) notices revealed that the appropriate waste constituents were not marked on 

the LOR notices at T A-54. 

81. At the time of the FY97 inspection, a review of facility manifest numbers 97013 

and 97016 and their associated LDR revealed that the proper treatability group was not marked 

on the LOR notices at TA-54. 
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TA-55 

82. T A-55 generates hazardous waste. 

83. Respondents' hazardous waste storage permit requires that facility personnel 

obtain annual refresher training, incorporating 20 NMAC 4.1.500 (40 CFR § 264.16(c)). 

84. At the time of the FY97 inspection, a review of facility training records revealed 

that the following four individuals had not received the annual refresher training required for 

facility personnel at TA-55: Basil J. Lewis, Chester A. Smith Jr., Susan Ramsey and Willard E. 

Williams. 

85. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 
\ 

20 CFR § 262.11(a)(b) and (c). 

86. At the time of the FY97 inspection, a 5 gallon container of"Viro-Duc" 

Component B was incorrectly determined to be non-regulated and was found labeled as non-

regulated at the interim storage area at TA-55, Bldg. 0, outside of Bldg. 4. 

87. The 5 gallon container of"Viro-Duc" is an ignitable hazardous waste which has a 

flash point of 13 7° F and was identified in the MSDS sheet. 

TA-60 

88. TA-60 generates hazardous waste. 

89. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any perscn who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.ll(a)(b) and (c). 

13 



90. At the time of the FY97 inspection, a 55 gallon container of yellow paint waste 

was found open and not stored correctly for possible hazardous waste at T A-60, Bldg. 131, 

outside storage building. 

91. Based on the history of noncompliance noted in Paragraphs 8 through 10 above. 

and the violations noted in Paragraphs 12 through 90 above, Respondents are high priority 

violators of 20 NMAC. 4.1 

CONCLUSIONS OF LAW 

1. Respondents are each a "person" as defined at §74-4-3.K. of HW A and § 101 of 

the New Mexico Hazardous Waste Management Regulations at 20 NMAC 4.1.1 01 through 

.1109, which incorporates, with a few exceptions, federal regulation at 40 CFR Pars 260 through 

270. 

2. Respondents manage "hazardous waste" as defined at §74-4-3.!. of HWA, and 20 

NMAC 4.1.101, which incorporates, with few exceptions, federal regulation 40 CFR §260.10. 

3. Respondent DOE is an "owner" and a "co-operator" of an "existing hazardous 

waste management facility" as defined at 20 NMAC 4.1.1 01 which incorporates with a few 

exceptions, federal regulation 40 CFR §260.1 0. 

4. Respondent UC is an "operator" of an "existing hazardous waste management 

facility" as defined at 20 NMAC 4.1.1 01, which incorporates with a few exceptions, federal 

regulation 40 CFR §260.1 0. 

5. Respondents engage in the "treatment", "storage" and "disposal" of hazardous 

waste as defined at §74-4-3.N. and Q., respectively, of the HWA, and 20 NMAC 4.1.100, which 

incorporates, with a few exceptions, federal regulation 40 CFR § 260.10. 
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COUNTS 1 THROUGH 6: ACCUMULATION OF HAZARDOUS WASTE NOT UNDER 
CONTROL OF GENERATOR [TA-3, TA-21, TA-41, TA-46, TA-531 

6. Paragraphs l through 16 (TA-3), 27 through 31 (TA-21), 42 through 44 (TA-41), 

61 through 62 (TA-46), and 64 through 67 (TA-53) are hereby incorporated by reference. 

7. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34(c)(l)) by 

discarding a 2 liter container of hazardous waste by storage in lieu of disposal, which was not 

under the control of the generator, at TA-3, Ion Beam Facility, Basement Laboratory. 

8. Respondents violated of 20 NMAC 4.1.300 (incorporating 40 CFR ~ _ 

§ 262.34(c)(l)) by discarding two 1 gallon containers of characteristic hazardous waste by 

storage in lieu of disposal, which was not under the control of the generator at T Ah 1, Bldg. 59. 

9. Respondents violated of20 NMAC 4.1.300 (incorporating 40 CFR §262.34(c)(1)) 

by discarding a 55 gallon container of reactive hazardous waste by storage in lieu of disposal, 

which was not under the control of the generator at TA-21, JCI-ESAffSC, basement. 

10. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) 

disposal, which was not under the control of the generator at T A-41, Bldg. 30, Room 264. 

by discarding four 5 gallon containers of characteristic hazardous waste by storage in lieu of ·" 
/ qq. 
~J~ . ~ 

'\ j\ 
o~'lu~ 11. Respondents have violated 20 NMAC 4.1.300 (incorporating 40 CFR 

§262.34( c)( 1)) by discarding at least 5 containers of listed and characteristic hazardoLs waste by @ G:,_r\ 
~l~-;:{~~ 

storage in lieu of disposal, which was not under the control of the generator at T A -46, Bldg. 41, \ 1.>'-

LiW.l. 5-7 -c~L 
Room 105. :u"" J. '7 

12. Respondents have violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34 (c) 

b d. d" hr 00 1 . f "bl . d h" h d h ·~ l't~;; (1)) y tscar mg t ee 5 m contamers o poss1 e m1xe waste w 1c was not un er t e ·· ;IIS:/:-.fi.F J 

15 



control ofthe operator at TA-53, Bldg. 1, Room 0-126. 

COUNT 7: FAILURE TO MARK ACCUMULATION DATE [TA-3) 

13. Paragraphs 1 through 18 are hereby incorporated by reference. 

14. 

d . r oJ-'(_.) 
l \) "\: ~ 

Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34 (a)(2);i\ \3 ~,;r 
·~ 

by failing to place the accumulation start date on four containers of hazardous waste in the less 

than ninety day storage area located at T A-.3. Ion Beam Facility. 

COUNT 8: NO OPERABLE DECONTAMINATION EQUIPMENT [TA-18) 

15. Paragraphs 1 through 11 and 1 9 through 21 are hereby incorporated by reference. 

16. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §§ 262.34 (a)(4)) ~ 

by failing to have operable decontamination equipment or water ofsufficiens_pressure and~2P:~ ~i\ 
L--N'JL-il\:J ltt..\ ·. -~ ~ 

volume available at the less than ninety day storage area at TA-18. , ~ ~ ·· · n 
Cv ~Y-'--o~ .~JA 

COUNT 9: INADEQUATE HAZARDOUS WASTE DETERMINATION [TA-21] 

1 7. Paragraphs 1 through 11 and 22 through 26 are hereby incorporated by reference. .) .... y 
18. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) by ~~ . 

nP~ 

failing to perform an adequate hazardous waste determination on the unknown contents of a s-<-'; if-"-;_:. ' 
·- ,, v..A)--u:.... 

discarded 2 gallon container at TA-21, Bldg.l, east side dock. ·- '(\..0 ·, "'~~~ ~~~ kr·-~_j; 
~'-'&_Q~. c1 de -0- f(C;~Jv":.4."'. 

COUNTS 10 THROUGH 20: FAILURE TO PERFORM HAZARDOUS '" S~ tJc I 
WASTE DETERMINATION [TA-21, TA-33, TA-46, TA-53, TA-54, TA-55, TA-60) ~-

19. Paragraphs 1 through 11,32 through 34 (TA-21), 35 through 41 (TA-33), 52 

through 60 (TA-46), 64 through 67 (TA-53), 68 through 70 (TA-54), 83 through 85 (TA-55), 

and 87 through 88 (TA-60) are hereby incorporated by reference. 

20. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous waste determination on the unknown contents of an abandoned 5 

~~1>-3~3 
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gallon container at T A-21, Shed 402. 

;.., '0, 21. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 
I 

( (~ 

- failing to perform a hazardous waste determination on waste lead solder at TA-33, Bldg.39. -r ;J--·}<· (. 
I'. 3 \ 

3' 
( \)-- 22. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

, ./- failing to perform a hazardous determination on discarded photo processing chemicals in TA-33, 

j Bldg. 114, Room 125. --\'~;t0 
;;r\ ") ":J if\ 7 23. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on 21 various containers discarded since 1991 in J \~CC~ 
I cJ~ s-c> Y ~~ .t-Q_\0) 

TA-46, Bldg. 31, Room 103. 

~"~ 24. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by , / 

r J \ ~ 
'J failing to perform a hazardous determination on a container of Dippit 646 discarded at T A-46, qCJ 

~lv'\__ 

Bl;. 208, under the tube canopy. 

\"? if 25. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.1 1) by 

failing to perform a hazardous determination on a discarded 55 gallon container with unkno~ S '/ 
contents at TA-46, Bldg. 31, south side. \ 

26. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on two 1 liter abandoned containers with unknown 

contents at TA-46, Bldg. 30, Room 106. 

27. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on three 500 ml containers with unknown contents, 

' \.-'-' "-\_ 
at TA-53, Bldg. 1, Room D-126. C.vvv.v 

28. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform an adequate hazardous determination on a container of Cyanuric Fluoride at 
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T A-54, AreaL, Bldg. 69, LP6. 

29. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a 5 gallon container of "Viro-Duc" Component 

B at T A-55, Bldg. 0, outside of Bldg. 4. 

30. Respondents violated 20 N~lAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a 55 gallon container of yellow paint waste at 

T A-60, Bldg. 131, outside storage building. 

COUNT 21: OPEN CONTAINER [TA-46] 

31. Paragraphs 1 through 11 and 45 through 48 are hereby incorporated by reference. 

32. Respondents violated of 20 NMAC 4.1.300 (incorporating 40 CFR 
\ 

262.34(c)(l)(i)) by failing to keep a hazardous waste container closed in the satellite 

accumulation area at T A-46, Bldg. 24, Room B-6. 

COUNT 22: WASTES STORED IN EXCESS OF 90 DAY STORAGE LIMIT [TA-46) 

3 3. Paragraphs 1 through 11 and 49 through 51 are hereby incorporated by reference. 

34. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(b)) by 

exceeding the ninety day storage time limit on at least 21 containers of discarded hazardous 

waste without a permit at TA-46, Bldg. 31, Room 103. 

COUNT 23: LACK OF ANNUAL REFRESHER TRAINING FOR PERSONNEL [TA-50) 

35. Paragraphs 1 through 11 and 61 through 63 are hereby incorporated by reference. 

36. Respondents violated 20 NMAC 4.1.500 (incorporating 40 CFR § 264.16(c)) or, 

alternatively, 20 NMAC 4.1.600 (incorporating 40 CFR 265.16 (d)(4)) by failing to ensure 

annual refresher training is taken by personnel at TA-50 as required in the Hazardous Waste 

Storage Permit Module II.F. 
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COUNT 24: IMPROPER LABELING [TA-54] 

3 7. Paragraphs 1 through 11 and 71 through 73 are hereby incorporated by reference. 

38. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34 

(c)(l)(ii)) by failing to properly label a container of reactive hazardous waste at TA-54, AreaL, 

Bldg. 69. Row 4, LP6. 

COUNT 25: IMPROPER LABELING/LAND DISPOSAL RESTRICTION WASTE 

[TA-54] 

39. Paragraphs 1 through 11 and 74 through 76 are hereby incorporated by reference. 

40. Respondents violated the Hazardous Waste Storage Permit Module III.B.3.b and 
\ 

20 NMAC 4.1.800 (incorporating 40 CFR §268.50(a)(2)(i)) by failing to maintain adequate 

labels on numerous containers of mixed waste within the permitted storage area ofTA-54, Area 

L. 

41. Respondents violated the Hazardous Waste Storage Permit Module III.B.3.b and 

20 NMAC 4.1.800 (incorporating 40 CFR 268.50 CFR §268.50 (a)(2)(i)) by· failing to mark or 

label the contents and the accumulation start date on the storage shafts #36 and #37 at TA-54, 

AreaL. 

COUNT 26 AND 27: VIOLATIONS OF LDR NOTICES [TA-541 

42. Paragraphs 1 through 11 and 77 through 79 are hereby incorporated by reference. 

43. Respondents violated 20 NMAC 4.1.800 (incorporating 40 CFR §268.7(a)(1)(ii)) 

by failing to mark the proper waste constituents on LDR notices for five manifests at TA-54. 
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44. Respondents violated 20 NMAC 4.1.800 (incorporating 40 CFR § 268.7(a)(1)(ii)) 

by failing to mark the proper treatability group on LDR notices for manifest Numbers 97013 and 

97016, dated 2/27/97, at TA-54. 

COUNT 28: LACK OF ANNUAL REFRESHER TRAINING FOR PERSONNEL 

[TA-55] 

45. Paragraphs 1 through 11 and 80 through 82 are hereby incorporated by reference. 

46. Respondents violated 20 NMAC 4.1.500 (incorporating 40 CFR § 264.16(c)) or. 

alternatively, 20 NMAC 4.1.600 (incorporating 40 CFR 265.16 (d)(4)) failing to ensure that 

annual refresher training is taken by personnel at TA-55 as required in the Hazardous Waste 

Storage Permit Module II.F. 
\ 

CIVIL PENALTY 

1. Section 74-4-10 of the HW A authorizes the assessment of a civil penalty of up to 

ten thousand dollars ($1 0,000) per day for each violation of the HW A or the regulations 

promulgated thereunder. Complainant hereby assesses a civil penalty of One Million One 

Hundred Sixty Eight Thousand Seven Hundred Sixty Six Dollars ($1,168,766), against 

Respondents. The penalty is based on the seriousness of the violations and the lack of good faith 

efforts on the part of Respondents to comply with the applicable requirements, and any economic 

benefit resulting from noncompliance accruing to Respondents and such other matters as justice 

may require. The penalty amount is calculated pursuant to the NMED's Civil Penalty Policy. 

The penalty for each violation is: 

VIOLATION 

~7 Hazardous waste not under control of generator 

~8 Hazardous waste not under control of generator 

20 

AMOUNT 

$15,525 

$9,300 7 /I Li 0 ,..., ' ~ 



~9 Hazardous waste not under control of generator $145,000 

~ 10 Hazardous waste not under control of generator $27,675 ?:< I '-1 (J 
I 

~ 11 Hazardous waste not under control of generator $27,675 ?:J-, JLfO 

~ 12 Hazardous waste not under control of generator $30,983 

~ 14 No accumulation start date on containers $15,525 y L( L!Q 
) ' 

~ 16 No operable eyewash $4,500 7:20-
i 

,., 

~ 18 Inadequate hazardous waste determination made $2,400 J I 
·-1 ') f\ 

• C""' \ , 

~ 20 Failure to perform a hazardous waste determination $2,400 ) 
I 

q '') '') l o-: ,,_ 

~ 21 Failure to perform a hazardous waste determination $6,000 t..!J 
s·oo 

~ 22 Failure to perform a hazardous waste determination $54,600 y 31 b ~6 

~ 23 Failure to perform a hazardous waste determination $200,700 
\ 

/bO 
I 

560 
r ·) ('. -·\ 

~ 24 Failure to perform a hazardous waste determination $54,600 t.. .._, I b ( ',.) 

~ 25 Failure to perform a hazardous waste determination $2,400 J ) 
. ~) 

~26 Failure to perform a hazardous waste determination $2,400 

~27 Failure to perform a hazardous waste determination $34,425 ? : . .: J ···c / t..,t ) 

lli./0 
I 

~28 Failure to perform a hazardous waste determination $54,600 · .. /;) _ _._ i 

I 

~29 Failure to perform a hazardous waste determination $6,000 900 

~30 Failure to perform a hazardous waste determination $54,600 Lf ~ l:>RO 
"-""I 

~ 32 Failure to keep a container closed $1,125 

~ 34 Illegal storage past 90 days $200,700 
) &:. /"-,_ , . n -· ,_-. '' 

I 

~ 36 Lack of annual refresher training $54,600 t' ! 
I I 

-~?) 

~ 38 Failure to properly label $54,600 LJ .... , 
;.__:;, '.) (' "~') 

~ 40 Failure to properly label $27,675 ~-~ ·~·---~-"' 

i 
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~ 41 Failure to properly label $21,218 

~ 43 Failure to mark the appropriate waste codes on LDRs $1,470 

~ 44 Failure to mark the treatability group on LDRs $1,470 

~ 45 Lack of annual refresher training $54,600 

7?() 

1 J ~(;,0 

22 j 41
'--) 

I 

Payment shall be made to the State ofNew Mexico Hazardous Waste Emergency Fund by 

!_) ,:, ) 

rJ / 

b5'{ i..f~t)() 
certified check, bank draft, or other guaranteed negotiable instrument, and mailed to or hand _ ;t~: :1 -.~ 0 

delivered to Karen Breslin, Office of General Counsel, New Mexico Environment Departme~j 
\/--------
\ 

P.O. Box 26110, Santa Fe, New Mexico 87502. 

SCHEDULE OF COMPLIANCE 
\ 

2. Based on the foregoing Findings and Conclusions, Respondents are ordered to 

comply with the following Schedule of Compliance: 

A. Within 30 calendar days from receipt of this Order, Respondents shall 

perform adequate hazardous waste determinations for all wastes 

identified in paragraph 12. Respondents shall provide documentation of 

analyses or proper determination and disposition. 

B. Within 30 calendar days from receipt of this Ordert.Respondents shall 

provide documentation of measures taken to gain appropriate control 

over the hazardous waste stored for an indefinite pent >,l ·) ~-time after a 

project ends or funding disappears, and in particular the W<c;tes identified 

in paragraphs 11, 22, 23, 26, 28, and 34. 

C. Within 30 calendar days from receipt of this Order, Respondents shall 

provide documentation that required annual refresher training has been 
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provided for facility personnel identified in paragraph 36 and 46 and 

provide a plan to prevent this violation from happening in the future. 

D. Within 30 calendar days from receipt of this Order, provide a copy of the 

plan put into effect to correct the eye wash violation in paragraph 16. 

E. Within l 0 calendar days from receipt of this Order, ensure that containers 

described in paragraph 40 are properly labeled and properly label the 

mixed waste storage shafts with appropriate signs to identify contents of 

the shafts identified in paragraph 41, and provide documentation of same 

within 30 calendar days. 

F. 
\ Within 30 calendar days from receipt of this Order, provide 

documentation of proper storage or disposal of all discarded or 

abandoned materials/wastes identified in paragraphs 23, 24, 25, and 28. 

G. Within 30 calendar days from receipt of this Order, provide 

documentation of corrections to the deficiencies on all LDR's noted in 

paragraphs 43 and 44. 

H. Within 30 calendar days from receipt of this Order, provide a plan to 

adequately address testing and disposal of unknowns. Paragraph 18 was 

not tested or handled correctly following the inspection. 

Compliance with the violations noted in paragraphs 7, 8, 9, 10, 14, 20, 21, 22, 27, 29, 10, 32, and 

38 were appropriately addressed by the Respondent at the time of the inspection or within an 

appropriate timeframe. No further action is required on these violations. 

NOTICE 

3. If Respondents fail to timely comply with the Schedule of Compliance or if 
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Respondents elect not to comply with the schedule of Compliance and to challenge it as set forth 

below, the Secretary may assess additional civil penalties of not more than twenty-five thousand 

dollars ($25,000) for each day of continued noncompliance pursuant to §74-4-l O.C. of the HW A. 

NOTICE OF OPPORTUNITY TO ANSWER AND REQUEST A HEARING 

4. Respondents have a right to request a hearing pursuant to §74-4-l O.H. of the HW A 

and 20 NMAC 1.5.200 ofNMED's Adjudicatory Procedures by filing a written request for 

Hearing with the Hearing Clerk within thirty (30) calendar days after receipt of this Order. The 

Request for Hearing shall include an Answer. The Answer shall: 

A. clearly and directly admit or deny each of the factual assertions contained 

in the Compliance Order/Determination; but where the Respondent/Complainant 
\ 

has no knowledge of a particular factual assertion and so states, the assertion may 

be denied on basis. Any allegation of the Compliance Order/Determination not 

specifically denied shall be deemed admitted; 

B. indicate any affirmative defenses upon which the 

Respondent/Complainant intends to rely. Any affirmative defense not asserted in 

the Request for Hearing, except a defense asserting lack of subject matter 

jurisdiction, shall be deemed waived; 

C. be signed under oath or affirmation that the information contained therein 

is to the best of the signers knowledge believed to be true and correct; and 

D. have a copy of the compliance Order/Determination attached. 

5. A hearing upon the issues raised by the Order and Answer shall be held upon the 

request of the Respondents. NMED's Adjudicatory Procedures shall govern all hearing and pre-

hearing procedures. Respondents may contact the Hearing Clerk for a copy of these regulations. 
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The Hearing Clerk's name and address is: 

Tamella Lakes, Hearing Clerk 

P.O. Box 26110 

1190 St. Francis Drive 

Harold Runnels Building, N4084 

Santa Fe, New Mexico 87502 

(505) 827-2842 

FINALITY OF ORDER 

\ 

6. This Order shall become final unless Respondents file a written Request for 

Hearing and Answer within thirty (30) calendar days of receipt of the Order. Failure by the 

Respondents to file an Answer constitutes an admission of all facts alleged in the Order and a 

waiver of Respondent's right to a hearing under §74-4-10 of the HW A. 

SETTLEMENT CONFERENCE 

7. Whether or not Respondents file an Answer and Request for Hearing, 

Respondents may confer with Complainant concerning settlement. A request for a settlement 

conference does not extend the thirty (30) day period during which the Answer and Request for 

Hearing must be submitted. The settlement conference may be pursued as an alternative to, or 

simultaneously with, the hearing proceedings. Respondents may appear at the settlement 

conference or by represented by counsel. 
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8. Any settlement reached by the parties shall be approved by a stipulated final Order 

ofthe Secretary ofNMED pursuant to the conditions set forth in 20 NMAC 1.5.601. The 

issuance of such an Order shall serve to resol\·e all issues raised in the Order, shall be final and 

binding on all parties to the Order, and shall not be appealable. 

9. To explore the possibility of senlement in this matter, contact Ms. Debby 

Brinkerhoff ofthe Environment Department. P.O. Box 26110, 1220 St. Francis Drive, Santa Fe, 

NM 87501, telephone number (505) 827-1.508. 

TER\IINATION 

10. Compliance with the requirements of this Order does not relieve Respondents of 

their obligation to comply with all applicable laws and regulations. This Order shall terminate 
\ 

when Respondents certify that all requirements of the Order have been completed and NMED 

ification, or when the Secretary approves a stipulated final order. 

By: 

Water and Waste Management Division 
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' l' 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Administrative Compliance Order was mailed postage 

prepaid as follows on this __ l_r;_+_~ ___ day of December, 1999 to the following: 

Via Certified Mail, Return Receipt Requested: 

Mr. David A. Gurule, Area Manager 
U.S. Department of Energy 
Los Alamos Area Office 
528 35th Street, MS A316 
Los Alamos, NM 87544 

Dr. John C. Browne, Director 
Los Alamos National Laboratory 
P.O. Box 1663, MS AlOO 
Los Alamos, NM 87545 

\ 

T OL-A--'S -FO;x 
Attorney NMED/OGC 

Respondents are required to comply with all terms and conditions of its HW A permit. NMSA 
1978, Section 74-4-10 ofthe HWA and 20 NMAC 4.1.900 (incorporating 40 CFR 270.4). 
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RCRIS Inspection/Enforceuzent Action Input Fonn 

Date Submitted { ;;z/ J Lj /9 7 Responsible Person 
-~~~1-+7 --'------'----

Initial Inspection · 
EPA ID#: n VY) YJ q 2r ~6 7 1) ~oz____ 

Facility Name: G_;.,c, Clli~ vi-LLiU~J u't----
Focility Address~c--~~~~~-~~~-~---~~-~~--
City / d_YJ CULA_~'>----<:J State V) VVL Zip Code ____ _ 

Inspection Date: 7 / ~ / <J 7 Agency: H R VV\ \3 I I ~~~~~~~~~~~~~ 

Type of Inspection. Q, F:: L 
Comments 

Enjorce1nent Actions 

Violation Sequence Nwnber(s): __________________ _ 

Date Enforcement Issued: 1 ::;l...J I '1/9 { Enforcement Type: C E:. T , } --~~~=~-----

Actual Compliance Date:--------------------
Penalty Assessed$ I 

1 
I b 8 

1 
7/o fo Penalty Settled: $ ______ ___ 

SEP Enforcement Code: ______________________ _ 
SEPAmount$ _______________________ ___ 

Comment: ----------------------------



RCRIS Violation Worksheet 

FacilityName: ''k {£.La~ fL~:J'4 
EPA ID#: 0 YY1 0 q ~bb 7iv ~07 
Inspection Date: 7 If{ I 9 7 Inspection Type: C, !3 r 
Responsible Person .£).~'=1 ~~'4/-
Sc/zeduled Compliance Date: I f;s-,JCJ-1 

_j _I 

I 

\ 

Violation Sequence Number: Entered By: --------
Coverage Area/Violation Type:_G,_-::r-"'--<3~_· ...:c.R_,__ ___________ _ 
Class: 

----~==----
Priority (9=SNC): ___ q-=--------

Regulation Violated: ;;;:( If:, ::2.. . 3'-f (c.__) v :J_{, I " 2 L b) (3) 
Comment: __ ~~-'='~"""·"""'"'""J,).}u,~~--=~::..::;__....:::... J-~---f~~--=----=:2_'----=--_-jq----:-L~~=-=..:..~· __ 
c~~ ~11~ ~ er( W ~ 
lA- - d-.1 ~l ~ . SCJ 

L\ I 

Violati.Jil Sequence Number: ________ Entered By: _______ _ 
C a/Vi l . T ,., c-.;__ n overage Are w atw1t ype: __ _,~-"'-L"-<.L... ~ _ __,_!!..S.,~-----------
Class: ·::;r:. Priority (9=SNC): ___ ~9'--------
Regulation Violated: 2, b d- 12 3 <-f ( c_) 

Co;;r~?Jt;J:l ~~ 
TA -::.<1 

1:Tc 1-~S4 ~b~ 



FacilityName:(.,i ~0--() ~v.::J (l~~ ~ 
EPA ID#: n ~ 0 Cf g- b b 7 /, g--0 7 
Inspection Date: '7 { 8' J 9 7 Inspection Type: _ ___,_,(,.,.,_~=E=---<-1 ____ _ Responsible Person N~~ ~ 
Scheduled Compliance Date:__ L/-15}~ 

Violati(}ft Sequence Number: Entered By: --------------
COI•erage Area/Violatioll Type: __ G'"'-"-_(9= __ &_~-------------
Ciass: ::L- Priority (9=SNC): 

---~------------Regula!ioll Violated: :;;;?., b d_ I 3 'I ( c) 
Co11mzctrt: -:Jc~lLLJV,. t J~P, 

I 

\ 

Viola/ion Sequence Number: Entered By: --------- --------------
Coverage Area/Violation Type: ____ G~_G ___ K __ -=-----------------

ViolatiJIZ Seque11ce Number: E11tered By: _______ _ 
Coverage Area/Violatioll Type:._-"G:--"'---=G::;_-=-a<_,__ ___________ _____, 



FacilityName:~ ct-~ ru~ Vl.?~~J M 
EPA ID#: nvn~ q st66 76 R=o·7 ' Inspection Date: 7 J g) 9 7 Inspection Type: G E T 
Responsible Person G~ fi_~ Scheduled Compliance Date: )/ij CJ: = 
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FACT SUMMARY SHEET 

The Hazardous and Radioactive Materials Bureau inspected Los Alamos National 

Laboratory for five months during 1997. This was called a "wall to wall" inspection, the 

first of its kind by HRMB at Los Alamos Laboratory. Due to the nature of the inspection, 

a large number of violations were discovered. All of these violations were repeat 

violations, this means that the same type of problems were found during previous 

inspections. The total penalty for all these violations is $1,168,766. 

Twenty nine violations were found ranging from 1 violation of inoperable 

decontamination equipment (eyewash), 1 violation of missing accumulation start date on 

container labels, 1 violation for failure to keep a container closed, 1 violation for illegal 

storage past 90 days, 1 violation for failure to properly mark the appropriate waste codes 

on Land Disposal Restriction Notices, 1 violation for failure to mark the treatability 

group on Land Disposal Restriction Notices, 2 violations for lack of annual refresher 

training, 3 violations of failure to properly label, 6 violations ofhazardous waste not 

under the control ofthe generator and 12 violations of failure to determine if the waste 

was hazardous. 
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STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

IN THE MATTER OF 
U.S. DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE UNIVERSITY 
OF CALIFORNIA 
LOS ALAMOS, NEW MEXICO 
NM0890010515 

RESPONDENTS. 

COMPLIANCE ORDER 
HRM -99-03(CO) 
(1997 Inspection) 

ADMINISTRATIVE COMPLIANCE ORDER 

The Secretary of Environment, acting through the Director of the Water and Waste 

Management Division of the New Mexico Environment Department (NMED), is\ues this 

Administrative Compliance Order (Order) to the United States Department of Energy (DOE) and 

the Regents of the University of California (UC)( collectively referred to as Respondents), 

pursuant to the New Mexico Hazardous Waste Act (HW A), NMSA 1978 § 74-4-10 (Repl.Pamp. 

1993). 

FINDINGS OF FACT 

1. NMED is the agency within the executive branch of the government of the State 

ofNew Mexico charged with the administration and enforcement of the HWA and New Mexico 

Hazardous Waste Management Regulations (HWMR), 20 NMAC 4.1.101 through .1109. 

2. Respondents arc DOE and UC, who notified the Environmental Protection 

Agency (EPA), oftheir hazardous waste generation activities on November 19, 1980. 

3. DOE is an agency of the federal government and the owner and co-operator of Los 

Alamos National Laboratory (LANL). 
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4. U C is a public educational institution of the State of California and the 

management and operating contractor for LANL pursuant to a contract with DOE, and is a co-

operator of LANL. 

5. LANL is principally located in Los Alamos County, New Mexico, approximately 

sixty miles northeast of Albuquerque and twenty-five miles northwest of Santa Fe. The LANL 

site encompasses approximately forty-three square miles. 

6. LANL was chosen as the site for the wartime development of the atomic bomb. 

The facility was established as a military reservation, and operations began in 1943. Since 1943, 

the primary mission of LANL has been nuclear weapons research and development. In addition, 

the facility does work in magnetic and internal fusion, nuclear fission, nuclear saf\guards and 

security, laser isotope separation, and medical isotope development. 

7. In association with the activities identified above, LANL generates, treats and 

stores hazardous wastes and mixed hazardous and radioactive wastes. LANL has also applied for 

and received a HWA permit from NMED for the storage and management of hazardous wastes 

and mixed hazardous and radioactive wastes. 

8. Over the past seven years, NMED has issued numerous compliance orders seeking 

compliance and civil penalties. In 1992 through 1994, NMED inspected LANL, discovered 

violations ofHWMR-7, and issued Respondents compliance orders (93-01, 93-02, 93-03,93-04, 

94-09, 94-12), which sought compliance and assessed civil penalties. In 1995, NMED inspected 

LANL, discovered violations ofHRMW, 20 NMAC 4.1, and issued LANL and DOE 

compliance orders (95-03, 95-08), which sought compliance and assessed civil penalties. In 

1996, NMED inspected LANL, discovered violations ofthe HRMW, 20 NMAC 4.1, and issued 

a letter of violation. 
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9. The violations cited in the enforcement actions described above in paragraph 8, 

included, but were not limited to the following: failure to perform hazardous waste 

determinations (94-09), failure to keep a hazardous waste container closed (93-04, 94-09), failure 

to label hazardous waste containers (93-04, 94-09), failure to provide decontamination 

equipment at a less than ninety day storage area (93-04, 94-09), exceeding storage time limits for 

hazardous waste (93-04, 94-09), manifesting violations (93-04, 94-09), LDR violations (1993 

EPA multi-media), training violations (93-04, 94-09) and accumulation of waste not under 

control of the generator ( 94-09). 

1 0. As a result of the compliance orders described above in paragraph 9, Respondents 

entered into an administrative order on consent (1992- 1994) and stipulated final order (SFO) 
\ 

(1995) and agreed to a schedule of compliance and the payment of civil penalties. 

11. Between July 8, 1997 and December 8, 1997, NMED performed a compliance 

evaluation inspection (FY 97 Inspection) ofLANL to determine Respondents' compliance status 

with the HW A and HWMR, 20 NMAC 4.1. The FY 97 inspection involved all technical areas 

(TA) at LANL. The following violations were discovered at TA-3, TA-18, TA-21, TA-33, TA-

46, TA-54, TA-55 and TA-60. 

TA-3, Ion Beam Facility 

12. TA-3 generates hazardous waste. 

13. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(l)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 

initially accumulate, which is under the control of the operator of the process generating the 

waste, without a permit or interim status. 
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14. At the time of the FY97 inspection, a 2 liter container of hydrochloric acid was 

found discarded and not under the control ofthe generator at TA-3, Ion Beam Facility, Basement 

Laboratory. 

15. In a written memorandum dated December 18, 1997, LANL stated that the 2 liter 

container contained hydrochloric acid, a corrosive characteristic waste (D-002). 

16. Upon information and belief, the two liter container had not been under 

Respondents' control for at least thirty-two days. 

17. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(a)(2)) requires a generator to 

mark the date upon which each period of accumulation begins, clearly and visibly, for inspection 

on each container. 
I 
\ 

18. At the time of the FY97 inspection, NMED discovered that 4 containers of 

hazardous waste were not marked with the date upon which each accumulation period started. 

The containers that were not labeled correctly were: 2 bottles of Red X TV Corona Dope, 1 

container of Handy Flux and one 2 liter gas cylinder. 

TA-18 

19. TA-18 generates hazardous waste. 

20. 20 NMAC 4.1.300 (incorporating 40 CFR §§ 264.34(a)(4) requires Respondents 

to have operable decontamination equipment and water at adequate volume and pressure, unless 

a demonstration to the Secretary is made that no hazard is posed. 

21. At the time of the FY97 inspection, there was no operable eyewash or water of 

adequate volume available at the less than ninety day storage area in TA-18. LANL personnel 

admitted to these facts in writing. Further, LANL personnel stated that there is no policy on the 

operation of the eyewash for the less than ninety day storage area. 
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TA-21 

22. TA-21 generates hazardous waste. 

23. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.ll(a)(b) and (c). 

24. At the time of the FY97 inspection, NMED found a 2 gallon container with 

unknown contents discarded at T A-21, Bldg. 1, east side dock. 

25. LANL personnel stated that the container was filled with oily dirt and sludge and 

contained no hazardous waste. 

26. Upon request by NMED, LANL provided documentation to support its hazardous 
\ 

waste determination. Upon review, the documentation inadequately demonstrated that the 

container contains no hazardous waste. 

27. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34( c) sets forth the requirements 

for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of acutely 

listed hazardous waste in containers at or near any point of generation where wastes initially 

accumulate, which is under the control of the operator of the process generating the waste 

without a permit or interim status. 

28. At the time of the FY97 inspection, NMED found two 1 gallon containers 

discarded and not under the control ofthe generator for an unknown period of time at TA-21, 

Bldg. 59. 

29. The two 1 gallon containers contained a listed hazardous waste, Ill 

Trichloroethylene. 
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30. At the time of the FY97 inspection, a 55 gallon container, half full of Titanium 

crystals was found discarded and not under the control ofthe generator at TA-21, JCI-ESA/TSC, 

basement. 

31. Titanium crystals are reactive and characteristic hazardous waste (0003). 

32. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.ll(a)(b) and (c). 

3 3. At the time of the FY97 inspection, NMED found a 5 gallon container, 2/3 full of 

unknown contents, discarded at T A-21, Shed 402. 

34. At the time of the FY97 inspection, Respondents provided NMED ro 

documentation demonstrating that the 5 gallon container contained no hazardous waste. 

T A-33 - Mobile Laser Staging Area 

35. TA-33 generates hazardous waste. 

36. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.1l(a)(b) and (c). 

3 7. At the time of the FY97 inspection, NMED found "waste lead solder" discarded 

for an unknown period oftime at TA-33, Bldg. 39. 

38. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the "waste lead solder" contains no hazardous waste. 

39. Upon information and belief, the "waste lead solder" contained lead and is a 

characteristic hazardous waste. Further, LANL stated in a written memorandum, that after the 

NMED inspector noted the violation, it corrected the violation. 
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40. At the time of the FY97 inspection, at least 16 containers of photo processing 

chemicals were discarded for at least ten months at TA-33, Bldg. 114, Room 125. 

41. Respondents' hazardous waste determination regarding these containers was 

inadequate and did not demonstrate to NMED that the photo processing chemicals contained no 

hazardous waste. 

TA-41 

42. TA-41 generates hazardous waste. 

43. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 
\ 

initially accumulate, which is under the control of the operator of the process generating the 

waste without a permit or interim status. 

44. Based on information and belief, at the time ofthe FY97 inspection, four 5 gallon 

carboys containing naphtha and mineral spirits were found abandoned at TA-41, Bldg. 30, Room 

264. 

TA-46 

45. TA-46 has a hazardous waste satellite storage area. 

46. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34.(c)(l)(i)) which incorporates 

40 CFR § 265.173(a) requires containers holding hazardous waste to be closed during storage, 

except when necessary to add or remove waste. 

4 7. At the time of the FY97 inspection, NMED found a 5 gallon container of 

hazardous waste open at T A-46, Bldg. 24, Room B-6. 
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48. The 5 gallon container was marked with words stating that it contained 3% HCL 

with a trace of mercury. 

49. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(b)) provides that a generator 

who accumulates hazardous waste for more than ninety days is an operator of a storage facility 

and is subject to the requirements of 40 CFR Part 264 and 40 CFR Part 265 and permit 

requirements under 40 CFR Part 270. 

50. At the time of the FY97 inspection, NMED found at least 21 containers of 

hazardous materials discarded and stored without a permit at TA-46, Bldg. 31, Room 103. The 

following containers were as follows: one 2 gallon of acetic acid (D002), one % gallon 

hydrochloric acid (D002), one 500 ml ofhydroflouric acid (D002), one '14 gallon nJ.tric acid 
\ 

(D002), one Yz gallon sulfuric acid (D002), one 1/3 gallon nitric acid (D002), four 500 ml bottles 

of outdated Eastman Kodak White Reflectance Coating (DOO 1 containing Barium Sulfate and 

ethanol with a flash point of 72° F), one 500 ml bottle of Kodak White Reflectance Paint, one 

200 ml bottle oftrifluoroacetic acid (D002), one tube oflodo acetylene or CH3I (D003), 1 jar of 

distilled mercury (D009), one 200 ml bottle of acetone (F003 ), one 1 gallon liquid Versatec 

(xerox toner premix Type M) (DOOl with a flash point of 102° F), one 113 full can ofMethly 

Alcohol (D001), one 1 gallon container Ancamine T-1, 1 gas cylinder ofborazine (B3N3H6), 1 

small tube ofHBNH3 (D003), and 1 container ofH3B.N(CH3)3. 

51. At t~e time of the FY97 inspection, Respondents had abandoned these 21 

containers since possibly 1991 and the storage area did not meet the requirements of a less than 

ninety day storage area and was not permitted to store hazardous waste for long term. 
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52. 20 NMAC 4.1.300 (incorporating 40 CFR 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR 262.11 (a)(b) and (c). 

53. At the time of the FY97 inspection, Respondents had failed to make a hazardous 

waste determination on 21 containers, as described in paragraph 50, discarded since possibly 

1991. 

54. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the 21 containers contained no hazardous waste. 

55. At the time of the FY 97 inspection, Respondents failed to determine if a 

container ofDippit 646 was hazardous waste when discarded at TA-46, Bldg. 208, under the 
\ 
\ 

tube canopy. 

56. Respondents failed to determine if Dippit 646 was a hazardous waste when it was 

abandoned. Respondents have since stated that Dippit 646 is a hazardous waste and it is 

indicated as such in the MSDS. 

57. At the time of the FY97 inspection, NMED found a 55 gallon container with 

unknown contents abandoned at TA-46, Bldg. 31, south side. 

58. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the abandoned 55 gallon container contained no hazardous 

waste. 

59. At the time of the FY97 inspection, NMED found two 1 liter abandoned 

containers with unknown contents at T A-46, Bldg. 30, Room 106. 

60. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the two 1 liter containers contained no hazardous waste. 
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61. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(l)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 

initially accumulate, which is under the control of the operator of the process generating the 

waste, without a permit or interim status. 

62. At the time of the FY97 inspection, at least 5 containers with regulated hazardous 

wastes, methyl ethyl ketone (D035, F005) and toluene (F006), were found abandoned and not 

under the control ofthe operator in the laboratory hood at TA-46, Bldg. 41, Room 105. 

TA-50 

63. TA- 50 generates hazardous waste. 
\ 
\ 

64. Respondents' Permit Module II F. and 20 NMAC 4.1.500 (incorporating 40 CFR 

§ 264.16( c)) requires RCRA facility personnel to take part in an annual review of initial training 

as required under §264.16(a). 

65. At the time of the FY97 inspection, a review of facility training records revealed 

that the following individuals had not received the annual refresher training required for facility 

personnel at TA-50: Paul Abercrombie, Rick Alexander, Julie Meadows and Robert Gonzales. 

TA-53 

66. TA-53 generates hazardous waste. 

67. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 
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68. At the time of the FY97 inspection, NMED found three 500ml containers with 

unknown contents, labeled pending analysis and dated 9-11-96 at TA-53, Bldg. 1, Room D-126 

with containers labeled hazardous waste. 

69. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the container contained no hazardous waste. 

TA- 54- Permitted Hazardous Waste Storage Area 

70. TA-54 is a permitted hazardous waste storage area at LANL. 

71. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). \ 

72. At the time of the FY97 inspection, a container of Cyanuric Fluoride, was not 

adequately determined to be a hazardous waste and was inaccurately labeled as "non-regulated" 

at TA-54, AreaL, Bldg. 69, LP6. 

73. 20 NMAC 4.1.300 (incorporating 40 CFR 262.34.(c)(1)(ii)) requires containers 

holding hazardous waste to be marked with the words "hazardous waste" or other words that 

identify the contents of the container. 

74. At the time of the FY97 inspection, a container of Cyanuric Fluoride, was 

characterized improperly and inaccurately labeled as "non-regulated" at TA-54, AreaL, Bldg. 69, 

LP6. 

75. In a written memorandum dated July 10, 1997, the Material Safety Data Sheet 

(MSDS) stated that the material is a "hazardous waste for it's characteristic of reactivity." A 

LANL employee also informed NMED that the container was "mislabeled" and "should have 

been labeled D003 for cyanide." 
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76. Respondents' hazardous waste storage permit for TA-54 prohibits the storage of 

waste which is restricted from land disposal unless such container is clearly marked to identify its 

contents and the date each period of accumulation begins in Permit Module III.B.3. b, which 

incorporates the requirements of 40 CFR § 268.50 (a)(2)(i). 

77. At the time of the FY97 inspection, a review of the facility inspection logs 

indicate that numerous mixed waste containers within the permitted storage area had faded, 

illegible, and incomplete labels at T A-54, AreaL. 

78. At the time of the FY97 inspection, mixed waste storage shafts #36 and #37 were 

not marked or labeled in a manner which clearly identifies the contents of containers in the 

storage shafts as mixed waste at TA-54, AreaL. 
\ 

79. 20 NMAC 4.1.800 (incorporating 40 CFR § 268.7(a)(1)(ii)) requires the 

generator 

to notify the treatment or storage facility in writing that the waste being shipped does not meet 

the applicable treatment standards set forth in subpart D and therefore must include the following 

information on the notification; the waste constituents that the treater must monitor and whether 

the waste is a nonwastewater or wastewater treatability group. 

80. At the time of the FY97 inspection, a review of facility manifest numbers 

95940157, 95940159, 95940158, 95940145 and 95940141 and their associated Land Disposal 

Restriction (LDR) notices revealed that the appropriate waste constituents were not marked on 

the LDR notices at TA-54. 

81. At the time of the FY97 inspection, a review of facility manifest numbers 97013 

and 97016 and their associated LDR revealed that the proper treatability group was not marked 

on the LDR notices at TA-54. 
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TA-55 

82. TA-55 generates hazardous waste. 

83. Respondents' hazardous waste storage permit r.equires that facility personnel 

obtain annual refresher training, incorporating 20 NMAC 4.1.500 (40 CFR § 264.16(c)). 

84. At the time of the FY97 inspection, a review of facility training records revealed 

that the following four individuals had not received the annual refresher training required for 

facility personnel at TA-55: Basil J. Lewis, Chester A. Smith Jr., Susan Ramsey and Willard E. 

Williams. 

85. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 
\ 

20 CFR § 262.11(a)(b) and (c). 

86. At the time of the FY97 inspection, a 5 gallon container of"Viro-Duc" 

Component B was incorrectly determined to be non-regulated and was found labeled as non-

regulated at the interim storage area at TA-55, Bldg. 0, outside of Bldg. 4. 

87. The 5 gallon container of"Viro-Duc" is an ignitable hazardous waste which has a 

flash point of 137° F and was identified in the MSDS sheet. 

TA-60 

88. TA-60 generates hazardous waste. 

89. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 
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90. At the time of the FY97 inspection, a 55 gallon container of yellow paint waste 

was found open and not stored correctly for possible hazardous waste at TA-60, Bldg. 131, 

outside storage building. 

91. Based on the history of noncompliance noted in Paragraphs 8 through 1 0 above, 

and the violations noted in Paragraphs 12 through 90 above, Respondents are high priority 

violators of 20 NMAC. 4.1 

CONCLUSIONS OF LAW 

1. Respondents are each a "person" as defined at § 7 4-4-3 .K. of HW A and § 1 0 1 of 

the New Mexico Hazardous Waste Management Regulations at 20 NMAC 4.1.101 through 

.11 09, which incorporates, with a few exceptions, federal regulation at 40 CFR Parts 260 through 
\ 

270. 

2. Respondents manage "hazardous waste" as defined at §74-4-3.1. ofHWA, and 20 

NMAC 4.1.1 01, which incorporates, with few exceptions, federal regulation 40 CFR §260.1 0. 

3. Respondent DOE is an "owner" and a "co-operator" of an "existing hazardous 

waste management facility" as defined at 20 NMAC 4.1.1 01 which incorporates with a few 

exceptions, federal regulation 40 CFR §260.1 0. 

4. Respondent UC is an "operator" of an "existing hazardous waste management 

facility" as defined at 20 NMAC 4.1.101, which incorporates with a few exceptions, federal 

regulation 40 CFR §260.10. 

5. Respondents engage in the "treatment", "storage" and "disposal" of hazardous 

waste as defined at §74-4-3.N. and Q., respectively, ofthe HWA, and 20 NMAC 4.1.100, which 

incorporates, with a few exceptions, federal regulation 40 CFR § 260.10. 
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COUNTS 1 THROUGH 6: ACCUMULATION OF HAZARDOUS WASTE NOT UNDER 
CONTROL OF GENERATOR [TA-3, TA-21, TA-41, TA-46, TA-53] 

6. Paragraphs 1 through 16 (TA-3), 27 through 31 (TA-21), 42 through 44 (TA-41), 

61 through 62 (TA-46), and 64 through 67 (TA-53) are hereby incorporated by reference. 

7. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34(c)(l)) by 

discarding a 2 liter container of hazardous waste by storage in lieu of disposal, which was not 

under the control of the generator, at TA-3, Ion Beam Facility, Basement Laboratory. 

8. Respondents violated of20 NMAC 4.1.300 (incorporating 40 CFR 

§ 262.34( c )(I)) by discarding two 1 gallon containers of characteristic hazardous waste by 

I 

storage in lieu of disposal, which was not under the control of the generator at TA~21, Bldg. 59. 

9. Respondents violated of20 NMAC 4.1.300 (incorporating 40 CFR §262.34(c)(l)) 

by discarding a 55 gallon container of reactive hazardous waste by storage in lieu of disposal, 

which was not under the control ofthe generator at TA-21, JCI-ESA/TSC, basement. 

10. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) 

by discarding four 5 gallon containers of characteristic hazardous waste by storage in lieu of 

disposal, which was not under the control ofthe generator at TA-41, Bldg. 30, Room 264. 

11. Respondents have violated 20 NMAC 4.1.300 (incorporating 40 CFR 

§262.34(c)(l)) by discarding at least 5 containers oflisted and characteristic hazardous waste by 

storage in lieu of disposal, which was not under the control of the generator at TA-46, Bldg. 41, 

Room 105. 

12. Respondents have violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34 (c) 

(1)) by discarding three 500 ml containers of possible mixed waste which was not under the 
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control of the operator at TA-53, Bldg. 1, Room D-126. 

COUNT 7: FAILURE TO MARK ACCUMULATION DATE [TA-3] 

13. Paragraphs 1 through 18 are hereby incorporated by reference. 

14. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34 (a)(2)) 

by failing to place the accumulation start date on four containers of hazardous waste in the less 

than ninety day storage area located at TA-3, Ion Beam Facility. 

COUNT 8: NO OPERABLE DECONTAMINATION EQUIPMENT [TA-18] 

15. Paragraphs 1 through 11 and 19 through 21 are hereby incorporated by reference. 

16. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §§ 262.34 (a)(4)) 

by failing to have operable decontamination equipment or water of sufficient pressure and 
\ 

volume available at the less than ninety day storage area at TA-18. 

COUNT 9: INADEQUATE HAZARDOUS WASTE DETERMINATION [TA-21] 

1 7. Paragraphs 1 through 11 and 22 through 26 are hereby incorporated by reference. 

18. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) by 

failing to perform an adequate hazardous waste determination on the unknown contents of a 

discarded 2 gallon container at TA-21, Bldg.1, east side dock. 

COUNTS 10 THROUGH 20: FAILURE TO PERFORM HAZARDOUS 
WASTE DETERMINATION [TA-21, T A-33, TA-46, TA-53, TA-54, TA-55, T A-60] 

19. Paragraphs 1 through 11,32 through 34 (TA-21), 35 through 41 (TA-33), 52 

through 60 (TA-46), 64 through 67 (TA-53), 68 through 70 (TA-54), 83 through 85 (TA-55), 

and 87 through 88 (TA-60) are hereby incorporated by reference. 

20. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous waste determination on the unknown contents of an abandoned 5 
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gallon container at TA-21, Shed 402. 

21. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous waste determination on waste l~ad solder at TA-33, Bldg.39. 

22. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on discarded photo processing chemicals in TA-33, 

Bldg. 114, Room 125. 

23. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on 21 various containers discarded since 1991 in 

TA-46, Bldg. 31, Room 103. 

24. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 
\ 

failing to perform a hazardous determination on a container of Dippit 646 discarded at T A -46, 

Bldg. 208, under the tube canopy. 

25. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a discarded 55 gallon container with unknown 

contents at T A-46, Bldg. 31, south side. 

26. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on two 1 liter abandoned containers with unknown 

contents at TA-46, Bldg. 30, Room 106. 

27. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on three 500 ml containers with unknown contents, 

at TA-53, Bldg. 1, Room D-126. 

28. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform an adequate hazardous determination on a container of Cyanuric Fluoride at 
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TA-54, AreaL, Bldg. 69, LP6. 

29. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a 5 gallon container of"Viro-Duc" Component 

Bat TA-55, Bldg. 0, outside ofBldg. 4. 

30. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a 55 gallon container of yellow paint waste at 

T A-60, Bldg. 131, outside storage building. 

COUNT 21: OPEN CONTAINER [TA-46] 

31. Paragraphs 1 through 11 and 45 through 48 are hereby incorporated by reference. 

32. Respondents violated of20 NMAC 4.1.300 (incorporating 40 CF}\ 
\ 

262.34(c)(l)(i)) by failing to keep a hazardous waste container closed in the satellite 

accumulation area at TA-46, Bldg. 24, Room B-6. 

COUNT 22: WASTES STORED IN EXCESS OF 90 DAY STORAGE LIMIT [T A-46] 

33. Paragraphs 1 through 11 and 49 through 51 are hereby incorporated by reference. 

34. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(b)) by 

exceeding the ninety day storage time limit on at least 21 containers of discarded hazardous 

waste without a permit at TA-46, Bldg. 31, Room 103. 

COUNT 23: LACK OF ANNUAL REFRESHER TRAINING FOR PERSONNEL [TA-50] 

35. Paragraphs 1 through 11 and 61 through 63 are hereby incorporated by reference. 

36. Respondents violated 20 NMAC 4.1.500 (incorporating 40 CFR § 264.16(c)) or, 

alternatively, 20 NMAC 4.1.600 (incorporating 40 CFR 265.16 (d)(4)) by failing to ensure 

annual refresher training is taken by personnel at TA-50 as required in the Hazardous Waste 

Storage Permit Module II.F. 
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COUNT 24: IMPROPER LABELING [TA-54] 

37. Paragraphs 1 through 11 and 71 through 73 are hereby incorporated by reference. 

38. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34 

( c )(1 )(ii)) by failing to properly label a container of reactive hazardous waste at T A-54, Area L, 

Bldg. 69, Row 4, LP6. 

COUNT 25: IMPROPER LABELING/LAND DISPOSAL RESTRICTION WASTE 

[TA-54) 

39. Paragraphs 1 through 11 and 74 through 76 are hereby incorporated by reference. 

40. Respondents violated the Hazardous Waste Storage Permit Module III.B.3.b and 
\ 

20 NMAC 4.1.800 (incorporating 40 CFR §268.50(a)(2)(i)) by failing to maintain adequate 

labels on numerous containers of mixed waste within the permitted storage area of TA-54, Area 

L. 

41. Respondents violated the Hazardous Waste Storage Permit Module III.B.3.b and 

20 NMAC 4.1.800 (incorporating 40 CFR 268.50 CFR §268.50 (a)(2)(i)) by failing to mark or 

label the contents and the accumulation start date on the storage shafts #36 and #37 at TA-54, 

AreaL. 

COUNT 26 AND 27: VIOLATIONS OF LDR NOTICES [TA-541 

42. Paragraphs 1 through 11 and 77 through 79 are hereby incorporated by reference. 

43. Respondents violated 20 NMAC 4.1.800 (incorporating 40 CFR §268.7(a)(l)(ii)) 

by failing to mark the proper waste constituents on LDR notices for five manifests at TA-54. 
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44. Respondents violated 20 NMAC 4.1.800 (incorporating 40 CFR § 268.7(a)(1)(ii)) 

by failing to mark the proper treatability group on LOR notices for manifest Numbers 97013 and 

97016, dated 2/27/97, at TA-54. 

COUNT 28: LACK OF ANNUAL REFRESHER TRAINING FOR PERSONNEL 

[TA-55] 

45. Paragraphs I through 11 and 80 through 82 are hereby incorporated by reference. 

46. Respondents violated 20 NMAC 4.1.500 (incorporating 40 CFR § 264.16(c)) or, 

alternatively, 20 NMAC 4.1.600 (incorporating 40 CFR 265.16 (d)( 4)) failing to ensure that 

annual refresher training is taken by personnel at TA-55 as required in the Hazardous Waste 

Storage Permit Module II.F. 
\ 

CIVIL PENALTY 

1. Section 74-4-10 of the HWA authorizes the assessment of a civil penalty of up to 

ten thousand dollars ($1 0,000) per day for each violation of the HW A or the regulations 

promulgated thereunder. Complainant hereby assesses a civil penalty of One Million One 

Hundred Sixty Eight Thousand Seven Hundred Sixty Six Dollars ($1, 168, 766), against 

Respondents. The penalty is based on the seriousness of the violations and the lack of good faith 

efforts on the part of Respondents to comply with the applicable requirements, and any economic 

benefit resulting from noncompliance accruing to Respondents and such other matters as justice 

may require. The penalty amount is calculated pursuant to the NMED's Civil Penalty Policy. 

The penalty for each violation is: 

VIOLATION AMOUNT 

~7 Hazardous waste not under control of generator $15,525 

~8 Hazardous waste not under control of generator $9,300 

20 



! i 

"~I.W\f"~ 

~9 Hazardous waste not under control of generator $145,000 

~ 10 Hazardous waste not under control of generator $27,675 

~ 11 Hazardous waste not under control of generator $27,675 

~ 12 Hazardous waste not under control of generator $30,983 

~ 14 No accumulation start date on containers $15,525 

~ 16 No operable eyewash $4,500 

~ 18 Inadequate hazardous waste determination made $2,400 

~ 20 Failure to perform a hazardous waste determination $2,400 

~ 21 Failure to perform a hazardous waste determination $6,000 

~22 Failure to perform a hazardous waste determination $54,600 
I 
\ 

~ 23 Failure to perform a hazardous waste determination $200,700 

~ 24 Failure to perform a hazardous waste determination $54,600 

~25 Failure to perform a hazardous waste determination $2,400 

~26 Failure to perform a hazardous waste determination $2,400 

~27 Failure to perform a hazardous waste determination $34,425 

~28 Failure to perform a hazardous waste determination $54,600 

~29 Failure to perform a hazardous waste determination $6,000 

~ 30 Failure to perform a hazardous waste determination $54,600 

~ 32 Failure to keep a container closed $1,125 

~ 34 Illegal storage past 90 days $200,700 

~ 36 Lack of annual refresher training $54,600 

~ 38 Failure to properly label $54,600 

~ 40 Failure to properly label $27,675 
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~ 41 Failure to properly label 

~ 43 Failure to mark the appropriate waste codes on LDRs 

~ 44 Failure to mark the treatability group on LDRs 

~ 45 Lack of annual refresher training 

$21,218 

$1,470 

$1,470 

$54,600 

Payment shall be made to the State of New Mexico Hazardous Waste Emergency Fund by 

certified check, bank draft, or other guaranteed negotiable instrument, and mailed to or hand 

delivered to Karen Breslin, Office of General Counsel, New Mexico Environment Department, 

P.O. Box 26110, Santa Fe, New Mexico 87502. 

SCHEDULE OF COMPLIANCE 
\ 

2. Based on the foregoing Findings and Conclusions, Respondents are ordered to 

comply with the following Schedule of Compliance: 

A. Within 30 calendar days from receipt of this Order, Respondents shall 

perform adequate hazardous waste determinations for all wastes 

identified in paragraph 12. Respondents shall provide documentation of 

analyses or proper determination and disposition. 

B. Within 30 calendar days from receipt of this Order, Respondents shall 

provide documentation of measures taken to gain appropriate control 

over the hazardous waste stored for an indefinite period of time after a 

project ends or funding disappears, and in particular the wastes identified 

in paragraphs 11, 22, 23, 26, 28, and 34. 

C. Within 30 calendar days from receipt of this Order, Respondents shall 

provide documentation that required annual refresher training has been 
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provided for facility personnel identified in paragraph 36 and 46 and 

provide a plan to prevent this violation from happening in the future. 

D. Within 30 calendar days from receipt of this Order, provide a copy of the 

plan put into effect to correct the eye wash violation in paragraph 16. 

E. Within 10 calendar days from receipt of this Order, ensure that containers 

described in paragraph 40 are properly labeled and properly label the 

mixed waste storage shafts with appropriate signs to identify contents of 

the shafts identified in paragraph 41, and provide documentation of same 

within 30 calendar days. 

F. Within 30 calendar days from receipt of this Order, provide 
\ 

documentation of proper storage or disposal of all discarded or 

abandoned materials/wastes identified in paragraphs 23, 24, 25, and 28. 

G. Within 30 calendar days from receipt of this Order, provide 

documentation of corrections to the deficiencies on all LDR's noted in 

paragraphs 43 and 44. 

H. Within 30 calendar days from receipt of this Order, provide a plan to 

adequately address testing and disposal of unknowns. Paragraph 18 was 

not tested or handled correctly following the inspection. 

Compliance with the violations noted in paragraphs 7, 8, 9, 10, 14, 20, 21, 22, 27, 29, 30, 32, and 

38 were appropriately addressed by the Respondent at the time of the inspection or within an 

appropriate timeframe. No further action is required on these violations. 

NOTICE 

3. If Respondents fail to timely comply with the Schedule of Compliance or if 
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Respondents elect not to comply with the schedule of Compliance and to challenge it as set forth 

below, the Secretary may assess additional civil penalties of not more than twenty-five thousand 

dollars ($25,000) for each day of continued noncompliance pursuant to §74-4-1 O.C. of the HW A. 

NOTICE OF OPPORTUNITY TO ANSWER AND REQUEST A HEARING 

4. Respondents have a right to request a hearing pursuant to §74-4-1 O.H. of the HW A 

and 20 NMAC 1.5.200 ofNMED's Adjudicatory Procedures by filing a written request for 

Hearing with the Hearing Clerk within thirty (30) calendar days after receipt of this Order. The 

Request for Hearing shall include an Answer. The Answer shall: 

A. clearly and directly admit or deny each of the factual assertions contained 

in the Compliance Order/Determination; but where the Respondent/Complainant 
\ 

has no knowledge of a particular factual assertion and so states, the assertion may 

be denied on basis. Any allegation of the Compliance Order/Determination not 

specifically denied shall be deemed admitted; 

B. indicate any affirmative defenses upon which the 

Respondent/Complainant intends to rely. Any affirmative defense not asserted in 

the Request for Hearing, except a defense asserting lack of subject matter 

jurisdiction, shall be deemed waived; 

C. be signed under oath or affirmation that the information contained therein 

is to the best of the signers knowledge believed to be true and correct; and 

D. have a copy of the compliance Order/Determination attached. 

5. A hearing upon the issues raised by the Order and Answer shall be held upon the 

request of the Respondents. NMED's Adjudicatory Procedures shall govern all hearing and pre-

hearing procedures. Respondents may contact the Hearing Clerk for a copy of these regulations. 
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The Hearing Clerk's name and address is: 

Tam ella Lakes, Hearing Clerk 

P.O. Box 26110 

1190 St. Francis Drive 

Harold Runnels Building, N4084 

Santa Fe, New Mexico 87502 

(505) 827-2842 

FINALITY OF ORDER 

\ 

6. This Order shall become final unless Respondents file a written Request for 

Hearing and Answer within thirty (30) calendar days of receipt of the Order. Failure by the 

Respondents to file an Answer constitutes an admission of all facts alleged in the Order and a 

waiver of Respondent's right to a hearing under §74-4-10 of the HWA. 

SETTLEMENT CONFERENCE 

7. Whether or not Respondents file an Answer and Request for Hearing, 

Respondents may confer with Complainant concerning settlement. A request for a settlement 

conference does not extend the thirty (30) day period during which the Answer and Request for 

Hearing must be submitted. The settlement conference may be pursued as an alternative to, or 

simultaneously with, the hearing proceedings. Respondents may appear at the settlement 

conference or by represented by counsel. 
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8. Any settlement reached by the parties shall be approved by a stipulated final Order 

ofthe Secretary ofNMED pursuant to the conditions set forth in 20 NMAC 1.5.601. The 

issuance of such an Order shall serve to resolve all issues raised in the Order, shall be final and 

binding on all parties to the Order, and shall not be appealable. 

9. To explore the possibility of settlement in this matter, contact Ms. Debby 

Brinkerhoff of the Environment Department, P.O. Box 26110, 1220 St. Francis Drive, Santa Fe, 

NM 87501, telephone number (505) 827-1508. 

TERMINATION 

10. Compliance with the requirements of this Order does not relieve Respondents of 

their obligation to comply with all applicable laws and regulations. This Order shall terminate 
I 
\ 

when Respondents certify that all requirements of the Order have been completed and NMED 

has approved such certification, or when the Secretary approves a stipulated final order. 

By: Date: -----------------

Gregory 1. Lewis, Director 

Water and Waste Management Division 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Administrative Compliance Order was mailed postage 

prepaid as follows on this _______ day of December, 1999 to the following: 

Via Certified Mail, Return Receipt Requested: 

Mr. David A. Gurule, Area Manager 
U.S. Department of Energy 
Los Alamos Area Office 
528 35th Street, MS A316 
Los Alamos, NM 87544 

Dr. John C. Browne, Director 
Los Alamos National Laboratory 
P.O. Box 1663, MS AIOO 
Los Alamos, NM 87545 

\ 

Attorney NMED/OGC 

Respondents are required to comply with all terms and conditions of its HW A permit. NMSA 
1978, Section 74-4-10 ofthe HWA and 20 NMAC 4.1.900 (incorporating 40 CFR 270.4). 
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IN THE MATTER OF 

STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

U.S. DEPARTMENT OF ENERGY 
AND THE REGENTS OF THE UNIVERSITY 
OF CALIFORNIA 

COMPLIANCE ORDER 
HRM -99-03(CO) 
(1997 Inspection) 

LOS ALAMOS, NEW MEXICO 
NM0890010515 

RESPONDENTS. 

ADMINISTRATIVE COMPLIANCE ORDER 

The Secretary of Environment, acting through the Director ofthe Water and Waste 

Management Division of the New Mexico Environment Department (NMED), issues this 
\ 

Administrative Compliance Order (Order) to the United States Department of Energy (DOE) and 

the Regents of the University of California (UC)( collectively referred to as Respondents), 

pursuant to the New Mexico Hazardous Waste Act (HW A), NMSA 1978 § 74-4-10 (Repl.Pamp. 

1993). 

FINDINGS OF FACT 

1. NMED is the agency within the executive branch ofthe government ofthe State 

ofNew Mexico charged with the administration and enforcement of the HWA and New Mexico 

Hazardous Waste Management Regulations (HWMR), 20 NMAC 4.1.101 through .1109. 

2. Respondents are DOE and UC, who notified the Environmental Protection 

Agency (EPA), of their hazardous waste generation activities on November 19, 1980. 

3. DOE is an agency of the federal government and the owner and co-operator of Los 

Alamos National Laboratory (LANL). 
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4. UC is a public educational institution ofthe State of California and the 

management and operating contractor for LANL pursuant to a contract with DOE, and is a co-

operator of LANL. 

5. LANL is principally located in Los Alamos County, New Mexico, approximately 

sixty miles northeast of Albuquerque and twenty-five miles northwest of Santa Fe. The LANL 

site encompasses approximately forty-three square miles. 

6. LANL was chosen as the site for the wartime development of the atomic bomb. 

The facility was established as a military reservation, and operations began in 1943. Since 1943, 

the primary mission of LANL has been nuclear weapons research and development. In addition, 

the facility does work in magnetic and internal fusion, nuclear fission, nuclear safeguards and 
\ 

security, laser isotope separation, and medical isotope development. 

7. In association with the activities identified above, LANL generates, treats and 

stores hazardous wastes and mixed hazardous and radioactive wastes. LANL has also applied for 

and received a HWA permit from NMED for the storage and management ofhazardous wastes 

and mixed hazardous and radioactive wastes . 

. '. \ \ 
\\\\ . 8. Over the past seven years, NMED has issued numerous compliance orders seeking 

compliance and civil penalties. In 1992 through 1994, NMED inspected LANL, discovered 

violations ofHWMR-7, and issued Respondents compliance orders (93-01, 93-02, 93-03,93-04, 

94-09, 94-12), which sought compliance and assessed civil penalties. In 1995, NMED inspected 

LANL, discovered violations ofHRMW, 20 NMAC 4.1, and issued LANL and DOE 

compliance orders (95-03, 95-08), which sought compliance and assessed civil penalties. In 

1996, NMED inspected LANL, discovered violations of the HRMW, 20 NMAC 4.1, and issued 

a letter of violation. 
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9. The violations cited in the enforcement actions described above in paragraph 8, 

included, but were not limited to the following: failure to perform hazardous waste 

determinations (94-09), failure to keep a hazardous waste cont~iner closed (93-04, 94-09), failure 

to label hazardous waste containers (93-04, 94-09), failure to provide decontamination 

equipment at a less than ninety day storage area (93-04, 94-09), exceeding storage time limits for 

hazardous waste (93-04, 94-09), manifesting violations (93-04, 94-09), LDR violations (1993 

EPA multi-media), training violations (93-04, 94-09) and accumulation of waste not under 

control of the generator ( 94-09). 

10. As a result of the compliance orders described above in paragraph 9, Respondents 

entered into an administrative order on consent (1992- 1994) and stipulated final order (SFO) 
\ 

(1995) and agreed to a schedule of compliance and the payment of civil penalties. 

11. Between July 8, 1997 and December 8, 1997, NMED performed a compliance 

evaluation inspection (FY 97 Inspection) ofLANL to determine Respondents' compliance status 

with the HW A and HWMR, 20 NMAC 4.1. The FY 97 inspection involved all technical areas 

(TA) at LANL. The following violations were discovered at TA-3, TA-18, TA-21, TA-33, TA-

46, TA-54, TA-55 and TA-60. 

TA-3, Ion Beam Facility 

12. TA-3 generates hazardous waste. 

13. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 

initially accumulate, which is under the control of the operator of the process generating the 

waste, without a permit or interim status. 
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14. At the time of the FY97 inspection, a 2 liter container of hydrochloric acid was 

found discarded and not under the control of the generator at TA-3, Ion Beam Facility, Basement 

Laboratory. 

15. In a written memorandum dated December 18, 1997, LANL stated that the 2liter 

container contained hydrochloric acid, a corrosive characteristic waste (D-002). 

16. Upon information and belief, the two liter container had not been under 

Respondents' control for at least thirty-two days. 

17. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(a)(2)) requires a generator to 

mark the date upon which each period of accumulation begins, clearly and visibly, for inspecTion 

on each container. 
\ 

18. At the time ofthe FY97 inspection, NMED discovered that 4 containers of 

hazardous waste were not marked with the date upon which each accumulation period started. 

The containers that were not labeled correctly were: 2 bottles of Red X TV Corona Dope, 1 

container of Handy Flux and one 2liter gas cylinder. 

TA-18 

19. TA-18 generates hazardous waste. 

20. 20 NMAC 4.1.300 (incorporating 40 CFR §§ 264.34(a)(4) requires Respondents 

to have operable decontamination equipment and water at adequate volume and pressure, unless 

a d~monstration to the Secretary is made that no hazard is posed. 

21. At the time of the FY97 inspection, there was no operable eyewash or water of 

adequate volume available at the less than ninety day storage area in TA-18. LANL personnel 

admitted to these facts in writing. Further, LANL personnel stated that there is no policy on the 

operation of the eyewash for the less than ninety day storage area. 
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TA-21 

22. TA-21 generates hazardous waste. 

23. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.1l(a)(b) and (c). 

24. At the time of the FY97 inspection, NMED found a 2 gallon container with 

unknown contents discarded at TA-21, Bldg. 1, east side dock. 

25. LANL personnel stated that the container was filled with oily dirt and sludge and 

contained no hazardous waste. 

26. Upon request by NMED, LANL provided documentation to support its hazardous 
\ 

waste detennination. Upon review, the documentation inadequately demonstrated that the 

container contains no hazardous waste. 

27. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c) sets forth the requirements 

for generators to accumulate as much as 55 gallons ofhazardous waste or 1 quart of acutely 

listed hazardous waste in containers at or near any point of generation where wastes initially 

accumulate, which is under the control of the operator of the process generating the waste 

without a permit or interim status. 

28. At the time of the FY97 inspection, NMED found two 1 gallon containers 

discarded and not under the control of the generator for an unknown period of time at TA-21, 

Bldg. 59. 

29. The two 1 gallon containers contained a listed hazardous waste, 111 

Trichloroethylene. 
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30. At the time of the FY97 inspection, a 55 gallon container, half full of Titanium 

crystals was found discarded and not under the control ofthe generator at TA-21, JCI-ESA/TSC, 

basement. 

31. Titanium crystals are reactive and characteristic hazardous waste (D003). 

32. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 

33. At the time of the FY97 inspection, NMED found a 5 gallon container, 2/3 full of 

unknown contents, discarded at TA-21, Shed 402. 

34. At the time of the FY97 inspection, Respondents provided NMED no 
\ 

documentation demonstrating that the 5 gallon container contained no hazardous waste. 

TA-33 - Mobile Laser Staging Area 

35. TA-33 generates hazardous waste. 

36. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 

37. At the time ofthe FY97 inspection, NMED found "waste lead solder" discarded 

for an unknown period of time at TA-33, Bldg. 39. 

38. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the "waste lead solder" contains no hazardous waste. 

39. Upon information and belief, the "waste lead solder" contained lead and is a 

characteristic hazardous waste. Further, LANL stated in a written memorandum, that after the 

NMED inspector noted the violation, it corrected the violation. 
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40. At the time ofthe FY97 inspection, at least 16 containers of photo processing 

chemicals were discarded for at least ten months at TA-33, Bldg. 114, Room 125. 

41. Respondents' hazardous waste determination r~garding these containers was 

inadequate and did not demonstrate to NMED that the photo processing chemicals contained no 

hazardous waste. 

TA-41 

42. T A-41 generates hazardous waste. 

43. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 
\ 

initially accumulate, which is under the control of the operator of the process generating the 

waste without a permit or interim status. 

44. Based on information and belief, at the time of the FY97 inspection, four 5 gallon 

carboys containing naphtha and mineral spirits were found abandoned at TA-41, Bldg. 30, Room 

264. 

TA-46 

45. TA-46 has a hazardous waste satellite storage area. 

46. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34.(c)(l)(i)) which incorporates 

40 CFR § 265.173(a) requires containers holding hazardous waste to be closed during storage, 

except when necessary to add or remove waste. 

47. At the time of the FY97 inspection, NMED found a 5 gallon container of 

hazardous waste open at TA-46, Bldg. 24, Room B-6. 
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48. The 5 gallon container was marked with words stating that it contained 3% HCL 

with a trace of mercury. 

49. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(b)) provides that a generator 

who accumulates hazardous waste for more than ninety days is an operator of a storage facility 

and is subject to the requirements of 40 CFR Part 264 and 40 CFR Part 265 and permit 

requirements under 40 CFR Part 270. 

50. At the time of the FY97 inspection, NMEO found at least 21 containers of 

hazardous materials discarded and stored without a permit at TA-46, Bldg. 31, Room 103. The 

following containers were as follows: one 2 gallon of acetic acid (0002), one% gallon 

hydrochloric acid (0002), one 500 ml ofhydroflouric acid (0002), one V4 gallon nitric acid 
\ 

(0002), one Y2 gallon sulfuric acid (0002), one 1/3 gallon nitric acid (0002), four 500 ml bottles 

of outdated Eastman Kodak White Reflectance Coating (0001 containing Barium Sulfate and 

ethanol with a flash point of 72° F), one 500 ml bottle of Kodak White Reflectance Paint, one 

200 ml bottle oftrifluoroacetic acid (0002), one tube oflodo acetylene or CH3I (0003), 1 jar of 

distilled mercury (0009), one 200 ml bottle of acetone (F003 ), one 1 gallon liquid Versatec 

(xerox toner premix Type M) (0001 with a flash point of 102° F), one 1/3 full can ofMethly 

Alcohol (0001), one 1 gallon container Ancamine T-1, 1 gas cylinder ofborazine (B3N3H6), 1 

small tube ofHBNH3 (0003), and 1 container ofH3B.N(CH3)3. 

51. At the time of the FY97 inspection, Respondents had abandoned these 21 

containers since possibly 1991 and the storage area did not meet the requirements of a less than 

ninety day storage area and was not permitted to store hazardous waste for long term. 
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52. 20 NMAC 4.1.300 (incorporating 40 CFR 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR 262.11 (a)(b) and (c). 

53. At the time of the FY97 inspection, Respondents had failed to make a hazardous 

waste determination on 21 containers, as described in paragraph 50, discarded since possibly 

1991. 

54. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the 21 containers contained no hazardous waste. 

55. At the time of the FY 97 inspection, Respondents failed to determine if a 

container of Dippit 646 was hazardous waste when discarded at TA-46, Bldg. 208, under the 
\ 

tube canopy. 

56. Respondents failed to determine if Dippit 646 was a hazardous waste when it was 

abandoned. Respondents have since stated that Dippit 646 is a hazardous waste and it is 

indicated as such in the MSDS. 

57. At the time of the FY97 inspection, NMED found a 55 gallon container with 

unknown contents abandoned at T A -46, Bldg. 31, south side. 

58. At the time ofthe FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the abandoned 55 gallon container contained no hazardous 

waste. 

59. At the time of the FY97 inspection, NMED found two 1liter abandoned 

containers with unknown contents at TA-46, Bldg. 30, Room 106. 

60. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the two 1 liter containers contained no hazardous waste. 
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61. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) sets forth the 

requirements for generators to accumulate as much as 55 gallons of hazardous waste or 1 quart of 

acutely listed hazardous waste in containers at or near any point of generation where wastes 

initially accumulate, which is under the control of the operator of the process generating the 

waste, without a permit or interim status. 

62. At the time of the FY97 inspection, at least 5 containers with regulated hazardous 

wastes, methyl ethyl ketone (0035, F005) and toluene (F006), were found abandoned and not 

under the control ofthe operator in the laboratory hood at TA-46, Bldg. 41, Room 105. 

TA-50 

63. TA- 50 generates hazardous waste. 
\ 

64. Respondents' Permit Module II F. and 20 NMAC 4.1.500 (incorporating 40 CFR 

§ 264 .16( c)) requires RCRA facility personnel to take part in an annual review of initial training 

as required under §264.16(a). 

65. At the time of the FY97 inspection, a review of facility training records revealed 

that the following individuals had not received the annual refresher training required for facility 

personnel at TA-50: Paul Abercrombie, Rick Alexander, Julie Meadows and Robert Gonzales. 

TA-53 

66. TA-53 generates hazardous waste. 

67. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 
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68. At the time of the FY97 inspection, NMED found three 500ml containers with 

unknown contents, labeled pending analysis and dated 9-11-96 at TA-53, Bldg. 1, Room D-126 

with containers labeled hazardous waste. 

69. At the time of the FY97 inspection, Respondents provided NMED no 

documentation demonstrating that the container contained no hazardous waste. 

TA- 54 -Permitted Hazardous Waste Storage Area 

70. TA-54 is a permitted hazardous waste storage area at LANL. 

71. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.11(a)(b) and (c). 
\ 

72. At the time of the FY97 inspection, a container of Cyanuric Fluoride, was not 

adequately determined to be a hazardous waste and was inaccurately labeled as "non-regulated" 

at TA-54, AreaL, Bldg. 69, LP6. 

73. 20 NMAC 4.1.300 (incorporating 40 CFR 262.34.(c)(1)(ii)) requires containers 

holding hazardous waste to be marked with the words "hazardous waste" or other words that 

identify the contents of the container. 

74. At the time of the FY97 inspection, a container of Cyanuric Fluoride, was 

characterized improperly and inaccurately labeled as "non-regulated" at TA-54, AreaL, Bldg. 69, 

LP6. 

75. In a written memorandum dated July 10, 1997, the Material Safety Data Sheet 

(MSDS) stated that the material is a "hazardous waste for it's characteristic of reactivity." A 

LANL employee also informed NMED that the container was "mislabeled" and "should have 

been labeled D003 for cyanide." 
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76. Respondents' hazardous waste storage permit for TA-54 prohibits the storage of 

waste which is restricted from land disposal unless such container is clearly marked to identify its 

contents and the date each period of accumulation begins in Permit Module III.B.3.b, which 

incorporates the requirements of 40 CFR § 268.50 (a)(2)(i). 

77. At the time of the FY97 inspection, a review of the facility inspection logs 

indicate that numerous mixed waste containers within the permitted storage area had faded, 

illegible, and incomplete labels at TA-54, AreaL. 

78. At the time of the FY97 inspection, mixed waste storage shafts #36 and #37 were 

not marked or labeled in a manner which clearly identifies the contents of containers in the 

storage shafts as mixed waste at TA-54, AreaL. 
\ 

79. 20 NMAC 4.1.800 (incorporating 40 CFR § 268.7(a)(l)(ii)) requires the 

generator to notify the treatment or storage facility in writing that the waste being shipped does 

not meet the applicable treatment standards set forth in subpart D and therefore must include the 

following information on the notification; the waste constituents that the treater must monitor 

and whether the waste is a nonwastewater or wastewater treatability group. 

80. At the time of the FY97 inspection, a review of facility manifest numbers 

95940157, 95940159, 95940158, 95940145 and 95940141 and their associated Land Disposal 

Restriction (LDR) notices revealed that the appropriate waste constituents were not marked on 

the LDR notices at TA-54. 

81. At the time of the FY97 inspection, a review of facility manifest numbers 97013 

and 97016 and their associated LDR revealed that the proper treatability group was not marked 

on the LDR notices at TA-54. 
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TA-55 

82. TA-55 generates hazardous waste. 

83. Respondents' hazardous waste storage permit requires that facility personnel 

obtain annual refresher training, incorporating 20 NMAC 4.1.500 ( 40 CFR § 264.16( c)). 

84. At the time of the FY97 inspection, a review of facility training records revealed 

that the following four individuals had not received the annual refresher training required for 

facility personnel at TA-55: Basil 1. Lewis, Chester A. Smith Jr., Susan Ramsey and Willard E. 

Williams. 

85. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 
\ 

20 CFR § 262.11(a)(b) and (c). 

86. At the time of the FY97 inspection, a 5 gallon container of"Viro-Duc" 

Component B was incorrectly determined to be non-regulated and was found labeled as non-

regulated at the interim storage area at TA-55, Bldg. 0, outside of Bldg. 4. 

87. The 5 gallon container of"Viro-Duc" is an ignitable hazardous waste which has a 

flash point of 13 7° F and was identified in the MSDS sheet. 

TA-60 

88. TA-60 generates hazardous waste. 

89. 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) requires any person who 

generates a solid waste to determine if that waste is a hazardous waste using methods specified in 

20 CFR § 262.ll(a)(b) and (c). 
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90. At the time of the FY97 inspection, a 55 gallon container of yellow paint waste 

was found open and not stored correctly for possible hazardous waste at TA-60, Bldg. 131, 

outside storage building. 

91. Based on the history of noncompliance noted in Paragraphs 8 through 1 0 above, 

and the violations noted in Paragraphs 12 through 90 above, Respondents are high priority 

violators of20 NMAC. 4.1 

CONCLUSIONS OF LAW 

1. Respondents are each a "person" as defined at § 7 4-4-3 .K. of HW A and § 10 1 of 

the New Mexico Hazardous Waste Management Regulations at 20 NMAC 4.1.101 through 

.11 09, which incorporates, with a few exceptions, federal regulation at 40 CFR Parts 260 through 
\ 

270. 

2. Respondents manage "hazardous waste" as defined at §74-4-3.!. ofHWA, and 20 

NMAC 4.1.1 01, which incorporates, with few exceptions, federal regulation 40 CFR §260.1 0. 

3. Respondent DOE is an "owner" and a "co-operator" of an "existing hazardous 

waste management facility" as defined at 20 NMAC 4.1.101 which incorporates with a few 

exceptions, federal regulation 40 CFR §260.1 0. 

4. Respondent UC is an "operator" of an "existing hazardous waste management 

facility" as defined at 20 NMAC 4.1.101, which incorporates with a few exceptions, federal 

regulation 40 CFR §260.1 0. 

5. Respondents engage in the ''treatment", "storage" and "disposal" of hazardous 

waste as defined at §74-4-3.N. and Q., respectively, ofthe HWA, and 20 NMAC 4.1.100, which 

incorporates, with a few exceptions, federal regulation 40 CFR § 260.10. 
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COUNTS 1 THROUGH 6: ACCUMULATION OF HAZARDOUS WASTE NOT UNDER 
CONTROL OF GENERATOR [TA-3, TA-21, TA-41, TA-46, TA-53] 

6. Paragraphs 1 through 16 (TA-3), 27 through 31{TA-21), 42 through 44 (TA-41), 

61 through 62 (T A-46), and 64 through 67 (T A-53) are hereby incorporated by reference. 

7. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34(c)(1)) by 

discarding a 2 liter container of hazardous waste by storage in lieu of disposal, which was not 

under the control of the generator, at T A-3, Ion Beam Facility, Basement Laboratory. 

8. Respondents violated of 20 NMAC 4.1.300 (incorporating 40 CFR 

§ 262.34( c )(1 )) by discarding two 1 gallon containers of characteristic hazardous waste by 

storage in lieu of disposal, which was not under the control of the generator at TA\21, Bldg. 59. 

9. Respondents violated of20 NMAC 4.1.300 (incorporating 40 CFR §262.34(c)(l)) 

by discarding a 55 gallon container of reactive hazardous waste by storage in lieu of disposal, 

which was not under the control of the generator at TA-21, JCI-ESA/TSC, basement. 

10. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(c)(1)) 

by discarding four 5 gallon containers of characteristic hazardous waste by storage in lieu of 

disposal, which was not under the control of the generator at TA-41, Bldg. 30, Room 264. 

11. Respondents have violated 20 NMAC 4.1.300 (incorporating 40 CFR 

§262.34(c)(1)) by discarding at least 5 containers oflisted and characteristic hazardous waste by 

storage in lieu of disposal, which was not under the control of the generator at T A -46, Bldg. 41, 

Room 105. 

12. Respondents have violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34 (c) 

(1)) by discarding three 500 ml containers of possible mixed waste which was not under the 
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control ofthe operator at TA-53, Bldg. 1, Room D-126. 

COUNT 7: FAILURE TO MARK ACCUMULATION DATE [TA-3] 

13. Paragraphs 1 through 18 are hereby incorporated by reference. 

14. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.34 (a)(2)) 

by failing to place the accumulation start date on four containers of hazardous waste in the less 

than ninety day storage area located at TA-3, Ion Beam Facility. 

COUNT 8: NO OPERABLE DECONTAMINATION EQUIPMENT [TA-181 

15. Paragraphs 1 through 11 and 19 through 21 are hereby incorporated by reference. 

16. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §§ 262.34 (a)(4)) 

by failing to have operable decontamination equipment or water of sufficient pressure and 
\ 

volume available at the less than ninety day storage area at TA-18. 

COUNT 9: INADEQUATE HAZARDOUS WASTE DETERMINATION [TA-21] 

1 7. Paragraphs 1 through 11 and 22 through 26 are hereby incorporated by reference. 

18. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.11) by 

failing to perform an adequate hazardous waste determination on the unknown contents of a 

discarded 2 gallon container at TA-21, Bldg.1, east side dock. 

COUNTS 10 THROUGH 20: FAILURE TO PERFORM HAZARDOUS 

WASTE DETERMINATION [TA-21, TA-33, TA-46, TA-53, TA-54, TA-55, TA-60] 

19. Paragraphs 1 through 11, 32 through 34 (TA-21), 35 through 41 (TA-33), 52 

through 60 (TA-46), 64 through 67 (TA-53), 68 through 70 (TA-54), 83 through 85 (TA-55), 

and 87 through 88 (TA-60) are hereby incorporated by reference. 

20. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous waste determination on the unknown contents of an abandoned 5 
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gallon container at TA-21, Shed 402. 

21. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous waste determination on waste lead solder at TA-33, Bldg.39. 

22. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on discarded photo processing chemicals in TA-33, 

Bldg. 114, Room 125. 

23. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on 21 various containers discarded since 1991 in 

TA-46, Bldg. 31, Room 103. 

24. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 
\ 

failing to perform a hazardous determination on a container of Dippit 646 discarded at T A-46, 

Bldg. 208, under the tube canopy. 

25. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a discarded 55 gallon container with unknown 

contents at T A -46, Bldg. 31, south side. 

26. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on two 1 liter abandoned containers with unknown 

contents at TA-46, Bldg. 30, Room 106. 

27. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on three 500 ml containers with unknown contents, 

at TA-53, Bldg. 1, Room D-126. 

28. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform an adequate hazardous determination on a container of Cyanuric Fluoride at 
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T A-54, AreaL, Bldg. 69, LP6. 

29. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a 5 gallon container of"Viro-Duc" Component 

Bat TA-55, Bldg. 0, outside of Bldg. 4. 

30. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR §262.11) by 

failing to perform a hazardous determination on a 55 gallon container of yellow paint waste at 

TA-60, Bldg. 131, outside storage building. 

COUNT 21: OPEN CONTAINER [TA-46] 

31. Paragraphs 1 through 11 and 45 through 48 are hereby incorporated by reference. 

32. Respondents violated of20 NMAC 4.1.300 (incorporating 40 CFR 
\ 

262.34(c)(l)(i)) by failing to keep a hazardous waste container closed in the satellite 

accumulation area at TA-46, Bldg. 24, Room B-6. 

COUNT 22: WASTES STORED IN EXCESS OF 90 DAY STORAGE LIMIT [T A-46] 

3 3. Paragraphs 1 through 11 and 49 through 51 are hereby incorporated by reference. 

34. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34(b)) by 

exceeding the ninety day storage time limit on at least 21 containers of discarded hazardous 

waste without a permit at TA-46, Bldg. 31, Room 103. 

COUNT 23: LACK OF ANNUAL REFRESHER TRAINING FOR PERSONNEL [TA-50] 

35. Paragraphs 1 through 11 and 61 through 63 are hereby incorporated by reference. 

36. Respondents violated 20 NMAC 4.1.500 (incorporating 40 CFR § 264.16(c)) or, 

alternatively, 20 NMAC 4.1.600 (incorporating 40 CFR 265.16 (d)(4)) by failing to ensure 

annual refresher training is taken by personnel at TA-50 as required in the Hazardous Waste 

Storage Permit Module II.F. 
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COUNT 24: IMPROPER LABELING [TA-54] 

37. Paragraphs 1 through 11 and 71 through 73 are hereby incorporated by reference. 

38. Respondents violated 20 NMAC 4.1.300 (incorporating 40 CFR § 262.34 

(c)(1)(ii)) by failing to properly label a container of reactive hazardous waste at TA-54, AreaL, 

Bldg. 69, Row 4, LP6. 

COUNT 25: IMPROPER LABELING/LAND DISPOSAL RESTRICTION WASTE 

[TA-54] 

39. Paragraphs 1 through 11 and 74 through 76 are hereby incorporated by reference. 

40. Respondents violated the Hazardous Waste Storage Permit Module III.B.3.b and 
\ 

20 NMAC 4.1.800 (incorporating 40 CFR §268.50(a)(2)(i)) by failing to maintain adequate 

labels on numerous containers of mixed waste within the permitted storage area ofTA-54, Area 

L. 

41. Respondents violated the Hazardous Waste Storage Permit Module III.B.3.b and 

20 NMAC 4.1.800 (incorporating 40 CFR 268.50 CFR §268.50 (a)(2)(i)) by failing to mark or 

label the contents and the accumulation start date on the storage shafts #36 and #37 at TA-54, 

AreaL. 

COUNT 26 AND 27: VIOLATIONS OF LDR NOTICES [TA-54] 

42. Paragraphs 1 through 11 and 77 through 79 are hereby incorporated by reference. 

43. Respondents violated 20 NMAC 4.1.800 (incorporating 40 CFR §268.7(a)(1)(ii)) 

by failing to mark the proper waste constituents on LDR notices for five manifests at TA-54. 
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44. Respondents violated 20 NMAC 4.1.800 (incorporating 40 CFR § 268.7(a)(1 )(ii)) 

by failing to mark the proper treatability group on LDR notices for manifest Numbers 97013 and 

97016, dated 2/27/97, at TA-54. 

COUNT 28: LACK OF ANNUAL REFRESHER TRAINING FOR PERSONNEL 

[TA-55] 

45. Paragraphs 1 through 11 and 80 through 82 are hereby incorporated by reference. 

46. Respondents violated 20 NMAC 4.1. 500 (incorporating 40 CFR § 264.16( c l l or, 

alternatively, 20 NMAC 4.1.600 (incorporating 40 CFR 265.16 (d)( 4)) failing to ensure that 

annual refresher training is taken by personnel at TA-55 as required in the Hazardous Waste 

Storage Permit Module II.F. 

CIVIL PENALTY 

\ 
\ 

1. Section 74-4-10 ofthe HWA authorizes the assessment of a civil penalty ofup to 

ten thousand dollars ($1 0,000) per day for each violation of the HW A or the regulations 

promulgated thereunder. Complainant hereby assesses a civil penalty of One Million One 

Hundred Sixty Eight Thousand Seven Hundred Sixty Six Dollars ($1, 168, 766), against 

Respondents. The penalty is based on the seriousness of the violations and the lack of good faith 

efforts on the part of Respondents to comply with the applicable requirements, and any economic 

benefit resulting from noncompliance accruing to Respondents and such other matters as justice 

may require. The penalty amount is calculated pursuant to the NMED's Civil Penalty Policy. 

The penalty for each violation is: 

VIOLATION AMOUNT 

~7 Hazardous waste not under control of generator $15,525 

~8 Hazardous waste not under control of generator $ 9,300 
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~9 Hazardous waste not under control of generator $145,000 

~ 10 Hazardous waste not under control of generator $27,675 

~ 11 Hazardous waste not under control of generator $27,675 

~ 12 Hazardous waste not under control of generator $30,983 

~ 14 No accumulation start date on containers $15,525 

~ 16 No operable eyewash $4,500 

~ 18 Inadequate hazardous waste determination made $2,400 

~ 20 Failure to perform a hazardous waste determination $2,400 

~ 21 Failure to perform a hazardous waste determination $6,000 

~22 Failure to perform a hazardous waste determination $54,600 
\ 

~ 23 Failure to perform a hazardous waste determination $200,700 

~24 Failure to perform a hazardous waste determination $54,600 

~ 25 Failure to perform a hazardous waste determination $2,400 

~26 Failure to perform a hazardous waste determination $2,400 

~27 Failure to perform a hazardous waste determination $34,425 

~28 Failure to perform a hazardous waste determination $54,600 

~29 Failure to perform a hazardous waste determination $6,000 

~ 30 Failure to perform a hazardous waste determination $54,600 

~ 32 Failure to keep a container closed $1,125 

~ 34 Illegal storage past 90 days $200,700 

~ 36 Lack of annual refresher training $54,600 

~ 38 Failure to properly label $54,600 

~ 40 Failure to properly label $27,675 
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~ 41 Failure to properly label $21,218 

~ 43 Failure to mark the appropriate waste codes on LDRs $1,470 

~ 44 Failure to mark the treatability group on LDRs $1,470 

~ 45 Lack of annual refresher training $54,600 

Payment shall be made to the State ofNew Mexico Hazardous Waste Emergency Fund by 

certified check, bank draft, or other guaranteed negotiable instrument, and mailed to or hand 

delivered to Karen Breslin, Office of General Counsel, New Mexico Environment Department, 

P.O. Box 26110, Santa Fe, New Mexico 87502. 

SCHEDULE OF COMPLIANCE 
\ 

2. Based on the foregoing Findings and Conclusions, Respondents are ordered to 

comply with the following Schedule of Compliance: 

A. Within 30 calendar days from receipt of this Order, Respondents shall 

perform adequate hazardous waste determinations for all wastes 

identified in paragraph 12. Respondents shall provide documentation of 

analyses or proper determination and disposition. 

B. Within 30 calendar days from receipt of this Order, Respondents shall 

provide documentation of measures taken to gain appropriate control 

over the hazardous waste stored for an indefinite period of time after a 

project ends or funding disappears, and in particular the wastes identified 

in paragraphs 11, 22, 23, 26, 28, and 34. 

C. Within 30 calendar days from receipt of this Order, Respondents shall 

provide documentation that required annual refresher training has been 
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provided for facility personnel identified in paragraph 36 and 46 and 

provide a plan to prevent this violation from happening in the future. 

D. Within 30 calendar days from receipt of this Order, provide a copy of the 

plan put into effect to correct the eye wash violation in paragraph 16. 

E. Within 10 calendar days from receipt of this Order, ensure that containers 

described in paragraph 40 are properly labeled and properly label the 

mixed waste storage shafts with appropriate signs to identify contents of 

the shafts identified in paragraph 41, and provide documentation of same 

within 30 calendar days. 

F. Within 30 calendar days from receipt of this Order, provide 
\ 

documentation of proper storage or disposal of all discarded or 

abandoned materials/wastes identified in paragraphs 23, 24, 25, and 28. 

G. Within 30 calendar days from receipt of this Order, provide 

documentation of corrections to the deficiencies on all LDR's noted in 

paragraphs 43 and 44. 

H. Within 30 calendar days from receipt of this Order, provide a plan to 

adequately address testing and disposal of unknowns. Paragraph 18 was 

not tested or handled correctly following the inspection. 

Compliance with the violations noted in paragraphs 7, 8, 9, 10, 14, 20, 21, 22, 27, 29, 30, 32, and 

38 were appropriately addressed by the Respondent at the time of the inspection or within an 

appropriate timeframe. No further action is required on these violations. 

NOTICE 

3. If Respondents fail to timely comply with the Schedule of Compliance or if 
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Respondents elect not to comply with the schedule of Compliance and to challenge it as set forth 

below, the Secretary may assess additional civil penalties of not more than twenty-five thousand 

dollars ($25,000) for each day of continued noncompliance pursuant to §74-4-lO.C. of the HW A. 

NOTICE OF OPPORTUNITY TO ANSWER AND REQUEST A HEARING 

4. Respondents have a right to request a hearing pursuant to §74-4-1 O.H. of the HW A 

and 20 NMAC 1.5.200 ofNMED's Adjudicatory Procedures by filing a written request for 

Hearing with the Hearing Clerk within thirty (30) calendar days after receipt of this Order. The 

Request for Hearing shall include an Answer. The Answer shall: 

A. clearly and directly admit or deny each of the factual assertions contained 

in the Compliance Order/Determination; but where the Respondent/Complainant 

\ 
has no knowledge of a particular factual assertion and so states, the assertion may 

be denied on basis. Any allegation of the Compliance Order/Determination not 

specifically denied shall be deemed admitted; 

B. indicate any affirmative defenses upon which the 

Respondent/Complainant intends to rely. Any affirmative defense not asserted in 

the Request for Hearing, except a defense asserting lack of subject matter 

jurisdiction, shall be deemed waived; 

C. be signed under oath or affirmation that the information contained therein 

is to the best of the signers knowledge believed to be true and correct; and 

D. have a copy of the compliance Order/Determination attached. 

5. A hearing upon the issues raised by the Order and Answer shall be held upon the 

request of the Respondents. NMED's Adjudicatory Procedures shall govern all hearing and pre-

hearing procedures. Respondents may contact the Hearing Clerk for a copy of these regulations. 
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The Hearing Clerk's name and address is: 

Tamella Lakes, Hearing Clerk 

P.O. Box 26110 

1190 St. Francis Drive 

Harold Runnels Building, N4084 

Santa Fe, New Mexico 87502 

(505) 827-2842 

FINALITY OF ORDER 

\ 

6. This Order shall become final unless Respondents file a written Request for 

Hearing and Answer within thirty (30) calendar days of receipt of the Order. Failure by the 

Respondents to file an Answer constitutes an admission of all facts alleged in the Order and a 

waiver of Respondent's right to a hearing under §74-4-10 of the HW A. 

SETTLEMENT CONFERENCE 

7. Whether or not Respondents file an Answer and Request for Hearing, 

Respondents may confer with Complainant concerning settlement. A request for a settlement 

conference does not extend the thirty (30) day period during which the Answer and Request for 

Hearing must be submitted. The settlement conference may be pursued as an alternative to, or 

simultaneously with, the hearing proceedings. Respondents may appear at the settlement 

conference or by represented by counsel. 
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8. Any settlement reached by the parties shall be approved by a stipulated final Order 

of the Secretary ofNMED pursuant to the conditions set forth in 20 NMAC 1.5.601. The 

issuance of such an Order shall serve to resolve all issues raised in the Order, shall be final and 

binding on all parties to the Order, and shall not be appealable. 

9. To explore the possibility of settlement in this matter, contact Ms. Debby 

Brinkerhoff ofthe Environment Department, P.O. Box 26110, 1220 St. Francis Drive, Santa Fe, 

NM 87501, telephone number (505) 827-1508. 

TERMINATION 

I 0. Compliance with the requirements of this Order does not relieve Respondents of 

their obligation to comply with all applicable laws and regulations. This Order shall terminate 
\ 

when Respondents certify that all requirements of the Order have been completed and NMED 

ification, or when the Secretary approves a stipulated final order. 

By: 

Water and Waste Management Division 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Administrative Compliance Order was mailed postage 

prepaid as follows on this _______ day of December, 1999 to the following: 

Via Certified Mail, Return Receipt Requested: 

Mr. David A. Gurule, Area Manager 
U.S. Department of Energy 
Los Alamos Area Office 
528 35th Street, MS A316 
Los Alamos, NM 87544 

Dr. John C. Browne, Director 
Los Alamos National Laboratory 
P.O. Box 1663, MS A100 
Los Alamos, NM 87545 

\ 

Attorney NMED/OGC 

Respondents are required to comply with all terms and conditions of its HW A permit. NMSA 
1978, Section 74-4-10 ofthe HWA and 20 NMAC 4.1.900 (incorporating 40 CFR 270.4). 
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