O_U7T offsite

[E[Elndusiries
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Office of the Direct Dial No.
General Counsel May 7, 1991 215/630-5404

Mr. Allyn M. Davis

Director, Hazardous Waste Management Division (6H)
United States Environmental Protection Agency
Region 6

1445 Ross Avenue, Suite 1200 Do
Dallas, Texas 75202-2733 A

Re: Los Alamos National Laboratory
Compressed Gas Cylinders

Dear Mr. Davis:

on September 13, 1990 Mr. Harry T. Season, Jr., the then
Acting Area Manager for the Department of Energy's Los Alamos
Area Office, wrote to you concerning the management of compressed
gas cylinders that are owned by the DOE and located at the Los
Alamos National Laboratory (a copy of the letter, marked Appendix
A, is attached for your convenience). Mr. Season indicated that
certain vendors had expressed an interest in buying those
cylinders and utilizing them in their inventory. Indeed, MG
Industries has approached the Los Alamos National Lab with the
proposal of purchasing certain of their cylinders.

MG Industries is a compressed gas manufacturer with its
headquarters located in Valley Forge, Pennsylvania, and a
cylinder fill facility located in Fairless Hills, Pennsylvania, a
suburb of Philadelphia. It is our intention to incorporate
certain cylinders into a process currently in operation at the
Fairless facility, and we have received approval from the
Pennsylvania Department of Environmental Resources (PaDER) to do
so without a hazardous waste permit. In addition, the PaDER has
notified the EPA Region 3 Office of our plans which have been met
with no opposition.

MG Industries fills cylinders with various compressed gases
at its Fairless facility. Those cylinders are then transported
to MG customers in accordance with federal Department of
Transportation (DOT) Hazardous Materials Regulations. Our
customers, in return, send cylinders containing some residual
back to Fairless. At all times, the cylinders are owned by or
under the equivalent control of MG. Returned cylinders are
processed through a system where the residual gas is evacuated
from the cylinder and scrubbed. The gaseous emission from the
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scrubber is regulated pursuant to PaDER Permit Number 09-313-056
issued on May 11, 1988. Periodically, the scrubber solution is
replaced and the spent solution disposed of pursuant to EPA
Notice of Hazardous Waste Activity ID NO. PAD 981737794. Once
processed, the cylinders are refilled with compressed gas and
delivered to customers. The cylinder processing is not regulated
under RCRA as the EPA has indicated it does not construe the
present regulations as applying to that practice (see attached
letters marked Appendix B and Appendix C).

Due to expanding business needs and the retirement of aging
cylinders, MG has a continuing need to acquire additional
cylinders for its inventory. Purchasing new cylinders requires
significant capital outlay. MG has become aware of a number of
entities, including the Los Alamos National Laboratory, which own
compressed gas cylinders that are either empty or less than full.
Those entities have no further use for the cylinders which are,
for the most part, in good condition and could be utilized by a
compressed gas manufacturer. To dispose of those cylinders would
be a waste of valuable assets and would contribute to the growing
waste disposal problem currently faced by the United States.
Disposal is not an alternative for most of those entities anyway
as there is a severe shortage of disposaL facilities that can
operationally, and legally, handle the residual gas prior to
disposing of the cylinders.

MG proposes utilizing certain of those cylinders for its
compressed gas business. Our plan is to have the contents of the
cylinders analyzed. Those cylinders containing gases not
typically handled in the realm of our business and those
containing gases not able to be processed through our scrubber
system would be eliminated from consideration. Those cylinders
containing acceptable contents would be examined pursuant to
Compressed Gas Association recommendations to determine their
condition and ability to be put back into commercial service. MG
would take title to those cylinders found to be acceptable. The
cylinders would be transported back to MG's Fairless Hills
facility in accordance with DOT Hazardous Materials
Transportation Regulations. Once at Fairless, the cylinders
would be processed as described above and then added to MG's
cylinder population for use in the normal course of business.
Please note that, except for the different source of the
cylinders in question, we propose doing nothing different from
what MG, and the entire compressed gas industry, does everyday on
a routine basis.

Your response to Mr. Season, dated October 5, 1990 (a copy
of which is attached for your convenience and marked Appendix D)
indicates that full or partially filled cylinders containing gas
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meeting the definition in 40 CFR Part 261 may become hazardous
wastes depending on the method of discard employed by the vendor
who gains these particular cylinders through Los Alamos National
Lab's disposal action. MG's position is that under our plan
there would be no disposal action on the part of the Lab, and ,

therefore, neither RCRA, nor any equivalent state law, would be
applicable.

We would appreciate the opportunity to come to Dallas and
discuss our process with you. Hopefully, a meeting can be

arranged very soon. I will contact you shortly to discuss the
arrangements.

Sincerely,

20 RO

Ralph R. DeFeo
Corporate Counsel

Enclosures
RRD/rdt



ApsENDIX A

Department of Energy
Albuquerque Operations = .
Los Alamos Area Office . - -~ Co-

Los Alamos, New Mexico 87544~ . -

SEP. 1 3 1890

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
. PUTS TS5 iy

Mr. Allyn Davis, Director

U. S. Environmental Protection Agency
Hazardous Waste Division

1445 Ross Avenue, Suite 1200

Dallas, TX 75201

Dear Mr. Davis:

The Department of Energy (DOE) has become aware that the Los Alamos
National Laboratory (LANL) is having some difficulty determining how to
manage compressed gas cylinders that are owned by DOE. As a money-saving
effort, the decision was made several years ago to purchase cylinders,
rather than lease them. The cylinders were refilled either on-site, at a
government owned/contractor operated facility, or off-site by a gas
supplier.

A large number of these cylinders are no longer needed by LANL. Most are
partially filled. Some contain material that is listed as a hazardous
waste or exhibits a characteristic of a hazardous waste according to 40
CFR 261. Vendors have expressed an interest in buying back these
cylinders to return them to their inventory.

The Enviromnmental Protection Agency (EPA) has addressed this issue in
three different documents, copies of which are enclosed. The main
difference is the issue of gas cylinder ownership. In all the documents,
EPA's position is based on the premise that a supplier (i.e., vendor) owns
the cylinder and the user returns the cylinder for refilling. It is
obvious from the November 6, 1981 letter to Lawrence W. Bierlein, Esq.
from Christopher J. Capper that discarded cylinders that contain a
hazardous constituent (i.e., containers that are not “empty" according to
40 CFR 261.7(b)) must be handled as a hazardous waste. Based on the 1982
Federal Register notice (47 FR 36094), are the cylinders owned by a
facility such as ours and returned/sold to a compressed gas vendor
considered to be discarded? In other words, can we return cylinders to a
vendor who does not have a hazardous waste permit?

REHIRN RECEIPT REQUISTED
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The 1981 letter also states that EPA does not consider the practice of
neutralizing, scrubbing, flaring or venting gaseous residues to the
atmosphere to be covered by the then-current hazardous waste regulations.
Does this interpretation apply to such operations conducted at facilities
such as ours, and are there any more recent guidelines on this issue?

Your timely response will be greatly appreciated, because we have a large
number of cylinders that can be returned to useful service instead of
being disposed/treated as a Resource Conservation and Recovery Act (RCRA)
waste (solid or hazardous). Presently, we are handling several of them
(i.e., storing) as hazardous waste, which causes storage problems at LANL,
both from the standpoint of permit requirements and physical space.

If you have any questions regarding this request, please contact Dr. Paul
Schumann of my staff at FTS 855-5027.

Sincerely,

el “Z"’”’“Ci?

Harry T. Season, Jr.
1PS-001 Acting Area Manager

Enclosures

cc w/enclosures:

Dr. Kirkland L. Jones, Deputy Director, Environmental Improvement
Division, Santa Fe, NM

J. Themelis, EHD, AL

A. Tiedman, ADO, LANL, MS-A120
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Lavurence W. Bierlein, Esg. o'n§tou
Compressed Gas Association SOLID WASTE AND EMEACEINCY RISPONSE
910 Seventeenth Street, N.W.

washington, D.C. 20006

Dear Mr. Bierlein:

This is in response to your inquiry on the Resource
Conservation and Recovery Act (RCRA) requirenents to handle
residues removed from compressed gas cylinders.

We understand that cylinders (defined generally under
pDepartment of Transportation regulations, 49 CFR 171.8, as
pressure vessels having a water capacity not exceeding 1000
pounds and constructed in accordance with DOT reguirenents)
are typically returned to gas suppliers containing gaseous
residues. Ve further understand that these returned cylinders
often are *topped off" without discard of the residues, and
with reclamation of the residues by the gas supplier. In
these situations, the residues are not solid wastes under
§261.2, and thus, do not entail consideration of conpliance
with the hazardous waste regulations. (See letter from John P.

Lehman to you dated November 3, 1960.)

If the gas supplier, however, decides to discard cylinders
containing gaseous, liquid, or physically solid residues :
{i.e., non-empty containers) that meet the definitions in
40 CFR Part 261, the residues in the cylinders becone hazardous
wastes because they are being discarded, and these residues
(an3 the cylinders) must be handled in compliance with the
regulations. Any shipment of these contained gaseous or
other wastes off-site must be in compliance with all generator
and transportsr requircments under 40 CFR Parts 262 and 263.
Additionally, any such gas cylinders which are discarded or
intended to.bs discarded must be managed in accordance with
the requirements under 40 CFR Parts 264 to 267. Furthermore,
any liquid ca=physically solid vastes removed from the cylinders
or derived from- the treatment of the contained gases, such
as scrubber residues or waste neutralizing solutions, that
are hazardous must be managed in accordance with the Subtitle C
waste regulations. '



association relates to the mandiine ob- g2
anMﬁmm neutralized, s=rubosdy=fiered7 or
vented to the semeshatre, and specifically vhetherthis

activity constituked the managenent of wazardous waste under

the RCRA regulations. EPA does not cornstrue the present
regulations as=applyine to these practices. EPA has prioritized
its regulatory efforts regarding hazarsous wastes, and concluded
that the flaring and venting of hazarcous conpressed gases

or gases that are neutzalized or scrubbed prior to their

rolease to the environment does not dezand i=mediate regulatory
attention under the hazardous waste resulations. Accordingly,
jt is the position of the Agency that any gas cylinder handling
facility is not subject presently to regulations promulgated
under the Resnarce Conservation and Recovery hct, in the
handling, neu-ralization, scrubbing, flaring or venting of
gaseous residues removed fron compressed gas cylinders.

The Compressed GCas Association has contenied that the
Agency lacXks jurisdiction under RCRA to regulate the
neutralization, scrubbing, flaring or venting of gases
renoved from cylinders, based on the ‘definition of *solid
vaste" in section 1004 of RCRA and the legislative history
of the statute. In light of the Agency's Setermination
expressed in this letter, that such activities are ot
covered by today's PCRA regulations, we see no need to
resolve the jurisﬁictional {ssue at this time. The Con~
pressed Gas Assoc:ition possesses the right to petition
the Court of Appeals for review if and when the Agency asserts
jurisdiction unjer RCRA over these activities in the future.

Sincerely yours.

° ,fyﬂlﬂ.
Christopher J. Capoer

Acting Assistant Administrator
for Solid waste and Energency Response
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REC!P-"“‘ MANAGEMENT
Lavrence W, Bierlein, Zsg. 2
Cozpressed Cas Auociatioa NOV bgw
Suite 701 . . -
910 Seventeenth St., W.W. LW perart”

Vashizgton, D.C. 20006
Dear Mr. 3lerlein:

_ This s in Tespomse to your foquiry regarding applicadility
of the Resource Conservation asnd Recovery Act, and hazarédous
waste managesent regulations {ssued thereunder, to the practice
1{n the compressed gas Endustry of repetitive transportation of
cylinders by gas manufacturers and their custoxers.

As descrided to us during your meeting here on October 15,
811 cylinders are ovaned by or are under the equivalent control
of the gas supplier. When the customer bas cospleted his use
of the gas, the cylinder 4s returned to the supplier. 4As a
satter of safety, there 48 residual pressure 4z the cylinder
vhen §t 45 returned. (The returm transporzatiecn is extasnsively
regulated by the Department of Transportation under the federal
Razardous Xaterials Regulatioas, 49 CFR 170-189.) The customer's
purpose 4o making the shipment 1s to retura the supplier's
property, not to discard the vemaining contents. The customer
does uot make the decision on the final disposition of the
residue §n the cylindar; this &3 the exclusive prerogative of
the gas supplier. Further, the decision vhether or BOt tO
discard the contents of the container i3 not asde until the
container is returned to the supplier.

Under these circumstances; the custose? {s not generating
a waste by merely returning the eylinder ané, aeither the
returned container po? the contafned residue 15 2 *"s0lid waste”
as that terns s defined £n the Resource Copservation and Recovery
Act snd Part 261 of the EPA regulations of May 19, 1980, Unéer
§261.3(%)(1), a materisl must be *df{scarded” before 4t can be
a s0l4d vaste. The description you have provided fndicates
that residual gases are mot discarded gatil the cylinders are
retursed to the supplier, that mo decision 18 sade to discard



the residual gases unti{l the eylinders are returned, and that

the custozer plays no part 4dn this decision. Therefore, the
saterial s not discarded until the ecylinder reaches the supplier
and a decisfon 45 made vhether to discard the residuval gss.
Consequently, the customer's return of the supplier's cylinders
that may hold some residue s not the shipment of a solid (or
hazardous) vaste. Simply returning such cylinders does not

wake the customer a generator, and the shipnent need not be
manifested to an EPA-permitted facility or be carried by a
hazardous wvaste transporter,

Sincerely,

il Pl

John P, Lehman, Director
Hazardous and Industrial Waste Division

Office of Scolid Vaste (WR-565)
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B. gniiable Liquid Residues in recognired that wastes classifed by one ~ of the inJormation contained in the letter
Co~.oiners bazardous waste characteristic may is printed below for the reader's
.« Pne commenter was concerned with POt various degrees of hazard based oz convenience. (The Compressed Ga»
e-inch rule as-applied to residues  Other properties of the waste; for Association provided the information on

/sty eontainers 1b
soiciy because they are
The commenter argued that
coupled with the flash point of
ignitable residues should be of me
important regulatory concern to EPA
than the quantity of liquid ignitable
residue remaining in an empty
container,

Specifically. the commenter pointed
out that many liguid ignitable wastes
bave low fluidity and therefore do not
drain well. and that more than one inch
of such materials may remainin s
tontainer despite efforts to drain the
container. The commenter believed that
the residues in such regulated
containers are actually of low concem
in landfills because they are not mobile
liquids. EPA disagrees with the
commenter. EPA is concerned with such
wasles because they pose a fire hazard
{unless the containers are bandled in
such a way as to prevent ignition), and

are bazard

not necessarily because they may leach s compressed gas container as one in .

into groundwater. especially if these
wastes are not also toxic Io fact,
containers holding grester than one inch
of extremely viscous ignitable material
~ ™ pose a greater bazard than the
amount of a very fluid ignitable
.rial because the waste will pot tend

to run out of the container and mix with

other wastes and be diluted.

The same commenter stated that the
specific fash point of a material within
the “broad™ EPA ignitability definition
(flashpoint <140°F) may be a more
important {actor than the one-inch
residue limitation in defining whether
the residue in & cootainer is bazardous
and ought to be subject to regulation.
The commenter believed that the Bash
haracteristic as well as the Dash point
s important in determining the bazard
»osed by an ignitable liquid waste 1o
wuman health and the environment, and
bat for example. container residues
Jrrespective of quantity) which flash
below 140°F but do not support
combustion. are less hazardous and
sbould not be treated as hazardous
wasles,

In this comment letter, the writer was
not 50 much questioning the one-inch
Tule as he was questioning EPA's

- delinition of fgnitable liquid. EPA
previously explained its ratiozale for
setling a flash point limit of 140°F in

defining sn ignitable liquid. (See 45 FR

33108-33109. May 19, 1930, and
<kground Document: § 251 21—
actenistic of Ignitability,” May 2,
- p. 25.) EPA bas previously

.example, EPA bas recognized that

itable liquids\_C2riain materials that flasb will not

Juppart combustion. and thus EPA
excluded aqueous solutions which
contain less than 24 percent alcobol by
\(ohfm m the definition of ignitable

Bas received other -
egree of hazard issues

to resolve them.
ently, the Aginey has received a

petitionfrom Natioha! Paint and
Coalings Association on the
same issue ohignitable liquids dischssed

above. As a result. the Agincy is
considering amending the definjtion of

fgnitable liquid and Will conside
concerns of the commenter when
addressing NPCA's petithan. The Agency
is therefore nol changing thendefinitién
of the one-inch ignitabla liquyds
at this time. : .

R T el o b

t @{Fe;iduu% T e L,
" In § 261.7(b)(2). EPA defines an empty
which the pressure approaches

stomspheric. Severs] commenters
expressed concern that users of gas

" cylinders might ry to use extraordinary

means to reach atomospberic pressure
before returning gas cylinders to the gas
suppliers who own them.

The commenters suggested
substituting the words *, . . reaches the
pressure of the users’ internal *
distribution manifold™ for “spprosches
stmospheric.” EPA does not agree with

. this comment because this change could

result in & significant amount of material
remaining in the cylinder. EPA defined
an empty gas cylinder as one in which
the pressure approaches atmospheric,
because the Agency is concerned with
the bazards posed by the residual gas.
which_ if improperly masaged. may posa
8 substantial bazard to buman bealth
and the environment. EPA believes,
however, that this comment largely
resulted from confusion over when a
compressed gas cylinder becomes
subject to RCRA control. . oo
Ot November 8, 1980, in a letter to

" Lawrence W. Bierlein of the
. Compressed Gas Association, John P.

Lehman of EPA clurifed the . )
applicability of the RCRA hazardous

- waste regulations o users of -

compressed gas. The letter stated that
the return of the used cylinder to the
supplier was not generation of waste
under RCRA. This letter vvas widely
distributed to users of compressed gas
¢ylinders and. at the request of rmany
<compressed gas users. an edited version

the use and disposal of compressed gas
cylinders to EPA.)

All compressed gas cylinders are cwnnd by
or ars uadsr squivaleni contrel of the gas
supplisr. Whes the customer has completed

_ Rhis use of the gas, the cylinder is returned to

the supplier. As 8 matter of safety. there is
residual pressure in the cylinder when itis |
returmned. (The retws transportation is
extensively regulsted under the Federsl
Hazardous Materials Regulation. ¢8 CFR 170-
189). The cuslomer’s purpe: i

shipmeati is 1o retwrs the liet"s pro,

" oot te discard the remaining coaisnts of the

cylindar. The genera! practice is to retumn
cylinders for refilling. The customer does not
make Lhe decision en the fina! disposition of
the residue in the cylinder: this ls the
exclusive prevogative of the gas supplier.
Further, the decision whether or not to
discard the contents of the container is not
made until the container is retumed to the
supplier. - .

Undar thess dramsl;ynu_x the costemer s
Bot ting & wasts by merely
the .c;mhndc and peither the re
containgr nor the costained residue in o
“solid wasts” as that term is defined by the
Resoures Conservation and Recovery Act
and 60 CFR Part 20¢. Because the residue
gases are pot discarded by the customer snd
the used compressed gas cylinder is returned
to the supplier, the decision that renders the
cylinder (and contained gas) to be s waste is
made by the supplier. The customer’s retum
of the supplier's cylinder that may bald some
residue does nol constitute the shipment of &
solid (or bazardous) waste. The cited DOT
requirements apply. bowever, and the
costainers may bave to be transported as a
Bazardous material

D. Regulation of Residues of Wesles
Listed in § 261.33(¢) ’

Under § 281.7 and § 261.33(c), residues
fo containers which beld acutely
bazardous wastes are oot excluded from
regulation unless the container which
bad previously held a waste listed in
§ 261.33(e) is triple rinsed or cleaned by
an equivalent method One commenter
took issue with this provision. stating
that the amounts of acutely hazardous
wastes remalning {o containers which
are emptied according to §261.7(b)(1) are
de minimis and pose po significant
threat to buman health and the
epvironmesnt. The commenter further
stated that the resulting rinsate would
require increased bandling and exposure
of the waste to humans, and that such
amall samounts of residue do pot justify
this increased bandling and exposure.

EPA disagrees with the commenter

. that quantities of acutely bazardous

waste remaining in a container which
bas been emptied according to § 261.7(b)




LABORATORY-WIDE REMOVAL OF COMPRESSED GAS CYLINDERS

PROBLEM:

Presently more 1500 unwanted compressed gas cylinders throughout the Laboratory require some form
of enhanced management. Many cylinders have inoperable valves, questionable integrity, unknown
contents, or possible radioactive contamination. The current inventory also shows that cylinders can
contain the most toxic of manmade organic and inorganic chemicals. The current storage of the
majority of these cylinders do not conform with RCRA or OSHA.

To provide enhanced management of these cylinders, the Waste Management Group, HSE-7, will
remove the cylinders and determine their contents. HSE-7 will then ensure that the cylinders are
recontainerized into DOT-approved containers and/or shipped off-site for ultimate disposal through
incineration.

HSE-7 anticipates that this effort will take approximately 8 to 12 months and cost around $1.5 M.
Ongoing Laboratory operations could be interrupted.

The DOE has not approved the required NEPA documentation for this new program, which is
scheduled to begin July 16, 1990. Approval could take more than a year. Safe siting of the gas cylinder
project is critical because of the possibility of a maximum credible release from an accident.

SOLUTION:

Through the assistance of a highly qualified subcontractor, the Laboratory must begin the timely
management of these highly dangerous compressed gas cylinders as soon as possible. The
subcontractor bas extensive experience in managing unknown and unstable cylinders at federal and
commercial facilities, at Superfund sites, and in several states. The subcontractor provides the
maximum level of expertise in radiation protection and analyses, gas cylinder recontainerization and
sampling, and treatment by incineration at a approved Laboratory-inspected facility. Inform DOE of
the action we are taking to eliminate the problem.

RECOMMENDATIONS/ACTIONS:

The Laboratory’s effort in managing compressed gas cylinders must begin on July 16, 1990. For
maximum protection of the environment, Laboratory personnel, and the public, this effort must be
sited at TA-54, Area G.

With extensive coordination by HSE-7 with the division’s Waste Coordinators, Sector Leaders, ENG
Area Coordinators, and Pan Am, we will rid the Laboratory of this existing dangerous situation. Also,
a meeting will be scheduled to informed DOE of our actions.
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Dear lr. Bierlein: NMOPQ@[Q)’D

This is in response to your inquizy on the Resource
Conservation and Recovery Act (RCRA) recuirements to handle
residues removed from compressed gas cylinders.

tJle understand that cylinders (defined generally undear
Department of Transportation regulations, 49 CFR 171.8, es
pressure vessels having a water capacity not exceeding 1000
pounds and constructed in accordance with DOT requirements)
are typically returned to gas suppliers containing gaseous
residues. Ve further understand that these returned cylinders
often are "topped off” without discard of the residues, and
with reclamation of the residues by the gas supplier. In
these situations, the rezidues are not solid wastes under
§261.2, and thus, do not entail consideration of compliance
with the hazardous waste regulations. (See letter from John 2.
Lehman to you dated lNovember 3, 1980.)

If the gas supplier, however, decides to discard cylinders
containing gaseous, liquid, or physically solid residues
(i.e., non-empty containers) that meet the definitions in
40 CFR Part 261, the residues in the cvlinjers become Hazardous
wastes because they are being discarded, and these residues
(and the cylinders) must be handled in compliance with the
regulations. Any shipment of these contained gaseous or
other wastes off-site must be in compliance with all generator
and transporter requirements under 40 CFR Parts 262 and 263.
Additionally, any such gas cylinders which are discarded or
intended to be discarded nust be managed in accordance with
the requirements under 40 CFR Parts 264 to 267. Furthermore,
any liquid or physically solid vastes removed from the cylinders
or derived from the treatment of the contained gases, such
as scrubber rasidues or waste neutralizing solutions, that
ggg_hazazg%gg must be managed in accordance with the subtitle C
waste regulations.



The primary guastion raised by ths JemdI=s ed Gas
pssociation relates to the handling of z&
rrmcved fromgyliniers and neutralized, sz ’
vented to the atmosphere, and specificall <rnather this
activity constitutes the management of ha arious waste undar
the RCRA regulations. =pA does not constIu® the present
regulations as apolying to tnese practices. £PA has prioritized
its regulatory efforts regarding hazarious wastes, and concluded
that the flaring and venting of hazardous conpressed gases.
or gases that are neutralized or scrubtcad prior to their
rnlease to the enviroam2nt do2s not desand immadiate regulatory
attention under the hazardous wast? regulations. Accordingly.,
it is the positicn of the agency that eny g2s cylinder harndling
facility is not subject'p:esently to raegulations promulgated
under the Res&Jrce Conservation and Racovery hct, in the
hand ling, neu-ralizztion, ccrubbing, flariag or venting of
gaseous residues removed from compress2d gas cylinders.

flarad, or

sorr
1)

{

The Compressed Gas Association has .contended that the
Agency lacks jurisdic:ion under RCRA to regulate the
neutralization, scrubbing, flaring oT venting of gases
remmoved from cylinders, nased on the definition of *solid
yvaste" in section 1004 of RCRA and the legislative history
of the statute. In light of the agency's Setermination
expressed in this letter, that such activities are r.nt
covered by today's RCRA regulations, we ses no need to
resolve the jurisﬁictional jssue at this time. The Com-=
pressed Gas Assoc: :tion possesses the right to petition
the Court of Appeals for review if and when the Agency asserts
jurisdiction under RCRA over these agtivities in the future.

Sincerely yours:,

(-7t

14
Cheistopfier J. Capser
Acting Assistant Adnministrator
for Solid waste and Emergency Response

7% {'A
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(ctober §, 1930

Mr, Kaery T, Season, Jry
Acting Area Manager
Departnent of Energy
Albuquerque Operations
Los Alamos Area Office

Los Alamos, New Mexico 87544

Dear Nr. Season:

This i in response to your inquiry of September 13, 1990, regarding the
disposal of compressed gas cylinders owned by the Department of Energy,
Los Alanos Yational Laboratory (LANL).

vour Tatter indicates shat mast of the Cyiinders are partially filled with
mmmﬂmguwmmﬂunh1hndwemwnmgmvuuﬁnupmmnhs
ohMmmnmmummmwwmﬁuMmmmanmmd
that your compressed gas supplfer {vandor) has expressed an interest in buying
back these cylinders. With these issues in mind, we have provided 3 gener-
alized regponse panding further elarification of your propesed disposition of
Viquid or physically solid phase of conpressed gas contained in the cylinders

offered up for discard.

2yhinders which contain & compacted qus residue undet 3 prsssure approaching
atnespheric are considered Tempty” under 40 CFR Part 261,7(b)(2), and ar¢ not
sublecs to the Resource Conservation and Recover Act. As a matter of safety,
2 shight residual pressure is nuintained in the cylinder prier to refilling.

artially filled cylinders containing gas, Mquid, or physically solid
z:;:t:;czs meetiig the def{nitions in 40 CFR Part 261 may become hazardous
Wastes depending on the nethod of discard employed by the vendor who :a\ns
these garticuler ¢ylinders through gANL's disposal actions UnderF;ug -
ciremstance, AN would be responsible as & generator under 40 CFR Part 26¢,
with full responsipility for the ¢isposition of the contents of these

cylinders.

14 LARL can be assured that the vendor witl reuse, use, of reclain the
discarded residue (unused contents), a6 @ recyclatle material, the require-
ments under 40 CFR Part 261.6 would apply to the generatof {LANLY,
transporter, and vendoer (storage facility). Ultimately, LANL is responsidblie
for any dismanagement of the material in question.



&

I resoonse 1o your question regarding the "practice of neutralizing,
szrubbing, flaring, or venting gaseous residues to the atmosphere”, your
attenpt 1o draw 2 conclusion from the November 6, 1981, letter to Lawrence ¥,
Sierletn, £5q. from Mr, Christopher J, Capper, .S, Environmental Protection
Sgency, may have led to 2 misunderstanding of its intent. Any dispasal action
taken to neutralize, scrub, flare, or vent, 40 CFR Part 261 defined geseous

rasidue to the etnosphare from compressed gas cylinders does net ¢
acceptable form of treatment. e onstitute an

10 i oar recomendation that you maintain coordination with the New Mexico
Environnenta] Inprovement Division regarding your disposal plans,

If you have any questions regarding this response, slease have your staff
contact Mr. Joseph Schultes at (FTS) 2582192,

Sinceraly yours,

(g™ S

Allyn M. Davis
Director N
Kazardous Waste Management Division (6K)

r. Richard Kitzelfelt, Director
Envircamental Improvement Division
The Health and Environment Department
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. OFFICE OF WATER
'AND WASTE MANAGEMENT

Lawrence W. Blerlein, Esgq.
Compressed Gas Associlation
Suite 701

910 Seventeenth St., N.W.
Washington, D.C. 20006

Dear Mr. Bierlein:

This is in response to your inquiry regarding applicability
of the Resource Conservation and Recovery Act, and hazardous
waste management regulations issued thereunder, to the practice
in the compressed gas industry of repetitive transportation of
cylinders by gas manufacturers and their customers.

As described to us during your meeting here on October 15,
all cylinders are owned by or are under the equivalent control
of the gas supplier. When the customer has completed his use
of the gas, the cylinder is returned to the supplier. As a
matter of safety, there is residual pressure in the cylinder
when 1t is returned. (The return transportation is extensively

J*{tegulated by the Department of Transportation under the federal
Hazardous Materials Regulations, 49 CFR 170-189.) The customer's
purpose in making the shipment is to return the supplier's
property, not to discard the remaining contents. The customer
does not make the decision on the final disposition of the
residue in the cylinder; this is the exclusive prerogative of
the gas supplier. Further, the decision whether or not to
discard the contents of the container is not made until the
container i{s returned to the supplier.

Under these circumstances, the customer is not generating
a waste by merely returning the cylinder and, neither the
returned container nor the contained residue is a “"solid waste”
as that term is defined in the Resource Conservation and Recovery
Act and Part 261 of the EPA regulations of May 19, 1980. Under
§261.3(b)(1), a material must be "discarded” before it can be
a solid waste. : The description you have provided indicates
that residual gases are not discarded until the cylinders are
returned to the supplier, that no decision 1s made to discard



the residual gases until the cylinders are returned, and that

the customer plays no part in this decision. Therefore, the
material is not discarded until the cylinder reaches the supplier
and a decision is made whether to discard the residual gas.
Consequently, the customer's return of the supplier's cylinders
that may hold some residue is not the shipment of a solid (or
hazardous) waste. Simply returning such cylinders does not

make the customer a generator, and the shipment need not be
manifested to an EPA-permitted facility or be carried by a
hazardous waste transporter.

Sincerely,

Dol P Fod e

John P. Lehman, Director
Hazardous and Industrial Waste Division

Office of Solid Waste (WH-565)



