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Office of the 

General Counsel 

Mr. Allyn M. Davis 

May 7, 1991 

Director, Hazardous Waste Management Division (6H) 

United States Environmental Protection Agency 

Region 6 
1445 Ross Avenue, Suite 1200 

Dallas, Texas 75202-2733 

Re: Los Alamos National Laboratory 

Compressed Gas Cylinders 

Dear Mr. Davis: 

Direct Dial No. 

215/630-5404 

On September 13, 1990 Mr. Harry T. Season, Jr., the then 

Acting Area Manager for the Department of Energy's Los Alamos 

Area Office, wrote to you concerning the management of compressed 

gas cylinders that are owned by the DOE and located at the Los 

Alamos National Laboratory (a copy of the letter, marked Appendix 

A, is attached for your convenience). Mr. Season indicated that 

certain vendors had expressed an interest in buying those 

cylinders and utilizing them in their inventory. Indeed, MG 

Industries has approached the Los Alamos National Lab with the 

proposal of purchasing certain of their cylinders. 

MG Industries is a compressed gas manufacturer with its 

headquarters located in Valley Forge, Pennsylvania, and a 

cylinder fill facility located in Fairless Hills, Pennsylvania, a 

suburb of Philadelphia. It is our intention to incorporate 

certain cylinders into a process currently in operation at the 

Fairless facility, and we have received approval from the 

Pennsylvania Department of Environmental Resources (PaDER) to do 

so without a hazardous waste permit. In addition, the PaDER has 

notified the EPA Region 3 Office of our plans which have been met 

with no opposition. 

MG Industries fills cylinders with various compressed gases 

at its Fairless facility. Those cylinders are then transported 

to MG customers in accordance with federal Department of 

Transportation (DOT) Hazardous Materials Regulations. Our 

customers, in return, send cylinders containing some residual 

back to Fairless. At all times, the cylinders are owned by or 

under the equivalent control of MG. Returned cylinders are 

processed through a system where the residual gas is evacuated 

from the cylinder and scrubbed. The gaseous emission from the 
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scrubber is regulated pursuant to PaDER Permit Number 09-313-056 

issued on May 11, 1988. Periodically, the scrubber solution is 

replaced and the spent solution disposed of pursuant to EPA 

Notice of Hazardous Waste Activity ID NO. PAD 981737794. Once 

processed, the cylinders are refilled with compressed gas and 

delivered to customers. The cylinder processing is not regulated 

under RCRA as the EPA has indicated it does not construe the 

present regulations as applying to that practice (see attached 

letters marked Appendix Band Appendix C). 

Due to expanding business needs and the retirement of aging 

cylinders, MG has a continuing need to acquire additional 

cylinders for its inventory. Purchasing new cylinders requires 

significant capital outlay. MG has become aware of a number of 

entities, including the Los Alamos National Laboratory, which own 

compressed gas cylinders that are either empty or less than full. 

Those entities have no further use for the cylinders which are, 

for the most part, in good condition and could be utilized by a 

compressed gas manufacturer. To dispose of those cylinders would 

be a waste of valuable assets and would contribute to the growing 

waste disposal problem currently faced by the United States. 

Disposal is not an alternative for most of those entities anyway 

as there is a severe shortage of disposaL facilities that can 

operationally, and legally, handle the residual gas prior to 

disposing of the cylinders. 

MG proposes utilizing certain of those cylinders for its 

compressed gas business. Our plan is to have the contents of the 

cylinders analyzed. Those cylinders containing gases not 

typically handled in the realm of our business and those 

containing gases not able to be processed through our scrubber 

system would be eliminated from consideration. Those cylinders 

containing acceptable contents would be examined pursuant to 

Compressed Gas Association recommendations to determine their 

condition and ability to be put back into commercial service. MG 

would take title to those cylinders found to be acceptable. The 

cylinders would be transported back to MG's Fairless Hills 

facility in accordance with DOT Hazardous Materials 

Transportation Regulations. Once at Fairless, the cylinders 

would be processed as described above and then added to MG's 

cylinder population for use in the normal course of business. 

Please note that, except for the different source of the 

cylinders in question, we propose doing nothing different from 

what MG, and the entire compressed gas industry, does everyday on 

a routine basis. 

Your response to Mr. Season, dated October 5, 1990 (a copy 

of which is attached for your convenience and marked Appendix D) 

indicates that full or partially filled cylinders containing gas 
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meeting the definition in 40 CFR Part 261 may become hazardous 

wastes depending on the method of discard employed by the vendor 

who gains these particular cylinders through Los Alamos National 

Lab's disposal action. MG's position is that under our plan 

there would be no disposal action on the part of the Lab, and , 

therefore, neither RCRA, nor any equivalent state law, would be 

applicable. 

We would appreciate the opportunity to come to Dallas and 

discuss our process with you. Hopefully, a meeting can be 

arranged very soon. I will contact you shortly to discuss the 

arrangements. 

Enclosures 
RRD/rdt 

Sincerely, 

G2ao Q~~~ 
~~~-DeFeo 
Corporate Counsel 
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Albuquerque Operations · · 

Los Alamos Area Office_ . _ 

Los Alamos. New Mexico 87544 
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SEP. 1 8 1990 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Mr. Allyn Davis, Director 
U. S. Environmental Protection Agency 
Hazardous Waste Division 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75201 

Dear Mr. Davis: 

The Department of Energy (DOE) has become aware that the Los Alamos 

National Laboratory (LANL) is having some difficulty determining how to 

manage compressed gas cylinders that are owned by DOE. As a money-saving 

effort, the decision was made several years ago to purchase cylinders, 

rather than lease them. The cylinders were refilled either on-site, at a 

government owned/contractor operated facility, or off-site by a gas 

supplier. 

A large number of these cylinders are no longer needed by LANL. Most are 

partially filled. Some contain material that is listed as a hazardous 

waste or exhibits a characteristic of a hazardous waste according to 40 

CFR 261. Vendors have expressed an interest in buying back these 

cylinders to return them to their inventory. 

The Environmental Protection Agency (EPA) has addressed this issue in 

three different documents, copies of which are enclosed. The main 

difference is the issue of gas cylinder ownership. In all the documents, 

EPA's position is based on the premise that a supplier (i.e., vendor) owns 

the cylinder and the user returns the cylinder for refilling. It is 

obvious from the November 6, 1981 letter to Lawrence W. Bierlein, Esq. 

from Christopher J. Capper that discarded cylinders that contain a 

hazardous constituent (i.e., containers that are not "empty" according to 

40 CFR 261.7(b)) must be handled as a hazardous waste. Based on the 1982 

Federal Register notice (47 FR 36094), are the cylinders owned by a 

facility such as ours and returned/sold to a compressed gas vendor 

considered to be discarded? In other words, can we return cylinders to a 

vendor who does not have a hazardous waste permit? 
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The 1981 letter also states that EPA does not consider the practice of 
neutralizing, scrubbing, flaring or venting gaseous residues to the 
atmosphere to be covered by the then-current hazardous waste regulations. 
Does this interpretation apply to such operations conducted at facilities 
such as ours, and are there any more recent guidelines on this issue? 

Your timely response will be greatly appreciated, because we have a large 
number of cylinders that can be returned to useful service instead of 
being disposed/treated as a Resource Conservation and Recovery Act (RCRA) 
waste (solid or hazardous). Presently, we are handling several of them 
(i.e., storing) as hazardous waste, which causes storage problems at LANL, 
both from the standpoint of permit requirements and physical space. 

If you have any questions regarding this request, please contact Dr. Paul 
Schumann of my staff at FTS 855-5027. 

lPS-001 

Enclosures 

cc w/enclosures: 

Sincere~ ~ 

~~-se6, ~/--) 
Act1ng Area Manager (____ 

Dr. Kirkland L. Jones, Deputy Director, Environmental Improvement 
Division, Santa Fe, NM 

J. Themelis, EHD, AL 
A. Tiedman, ADO, LANL, MS-Al20 
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Lawrence u. Bierlein, Esq. on•ca 0 , 

Compressec5 Cas Association ao~o.•o \"f&.STI ... ,.o •~·''"'aa ... cv "u~o:odt 

910 Seventeenth Street, N.W. 
Washington, D.C. 20006 

Dear Hr. Bierlein: 

~his is in response to your inquiry on the Resource 

Conservation and Recovery Act (RCRA) require~~nts to handle 

residues removed from compressed gas cylinaers. 

Ue understand that cylinders (defined generally under 

Department of ~ransportation regulations, 49 CFR 171.8, as 

pressure vessels having a water capacity not exceeding 1000 

pounds and constructed in accordance with DOT requirements) 

are typical'·~· returned to gas suppliers containing gaseous 

residues. ~ further understand that these returned cylinders 

often are •topped off• without discard of the residues, ana 

with reclamation of the residues by th~ ges supplier~ I~ 

these situations, the residuea are not solid wastes under 

S261.2, and thus, ~o not entail consideration of compliance 

with the hazardous waste regulations. (See letter from John P. 

Lehman to you s!atec3 t:ovember 3, 1980.) 

If the gas supplier, however, decides to discard cy11~ers 

containing gaseous, liquid, or physically soli~ residues 

• {i.~ •• non-eapty containers) that aeet the ~efinitions in 

4 0 CFR Part 261, the residues in the cylinOera become lia:.at\!ous 

wastes because they an ~ing 4Sise&rd~, and these residues 

(and the cylinders) must be handle~ in compliance with the 

regulations. Any shipment of the•• contained vaseoua or 

other waste• off-site must be in compliance with -all generator 

and tranaporteJ:. ~:equ:i.nmanta under 40 CFR Parts 262 and 263. 

Additionally, any such 9aa cylinders which are disearde~ or 

intended to ... l:&.-4ise&rded J:Wst be managed in accordance with 

the requirem~ftb• under 40 CFR Parts 26' to 267. Furthermore, 

any liquic! OF.-pbyaically solid wastes removed from the cylinders 

or derivea fr~-the treatment of the contained gases, such 

as scrubber residues or waste neutralizing solutions, tha~ 

·are hazardous must be managed in acc;ordanee with the Subtitle C 

waste regulations. · 



!he primary qurstion rais~~ by the Cc~?~~eu Cas 

k'isoc1ation relates to the Mndii,..._ .... ,. .......... , • .,.., 

~JD.cV......,rew _.,.1...,....... 8"11:! nel1trali ...a.,. a:rv~•• F fterCit;r er 

ven~·~ ~ tfti-•••••P
hl~, •ft! apecific.lly vhet~e~bis 

act1v1ty cout-i-&U.u the canageaent of ~aza~cr..a• waste un~er 

the RCRA regulations. EPA ~oes not cor.strue the pr.a.nt 

regulations aar'-applyi~ to these practic•s. EPA bas prioritited 

its regulatory efforts re;a~in; haz~r=9us ~as
tes, and conclua.a 

that the flaring and ventin9 of hazareoua co~press~ gases 

or gases that are neut~alized or scru!::»be~ prior to their 

release to the enviro~••nt ~oes not ~~~n6 !~ediate regulatory 

at tentioft under the h~zareous ,,aste re;ul~tions. Accordingly, 

it is the position of the Asency that any g&s cylinder ha~ling 

facility is not subject presently to regulations promulgated 

under the Resn~rce Conservation and Recovery Act, in the 

h~ndling, neu~rali
zation, scrubbing, flarin; or venting of 

gaseous residues removed from eompressed gas cylin5ers. 

The Comp~essed G2s.Association has conten~ea that the 

Agency lacks jurisdiction unaer RCRA to re;ulate the 

neutralization, scrubbing, flaring or ventin; of gases 

remo~ed from cylir.ders, b~sed on the·~efinition of •solia 

waste• in section 1004 of RCRA and the le;isl~tive history 

of the statute. In light of the Agency's deter~ination 

express~d in this letter, that such activities are ~~t 

covered by tcday's RCRA regulations, we see no neea to 

resolve the juris~ictional issue at this time. The Com­

pressed Gas Assoe =. ttion possesses the right to petition 

the Court of Appeals for reviev if and when the Agency asserts 

jurisdiction under RC?~ over these activities in the future. 

Sincerely yours, • 

&: r-r--
. Christop er • tap?er 

Acting Assista~t Ad~inistrator
 

for Solid iiaste and Eraergency ?.esponse 
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- UNITED ST,,"''""';s ENVIRONMENTAL. PROTECTa(''"'GtNCY 
'»tt&wY 

WASHINGTON, C.C. lOUO 

~avre~ce v. 11erle1a, !aq. 
Coapreaae4 Caa Aaaoc1at1oa 
Suite 701 
910 Seventeenth St., •• v. 
Vash1D&tom, ~.c. 20006 

»ear Mr. 11erle1a: 

tlN3B -
D,.,.ICI 0,. WAT& .. 

Jtte!P. W~I'TI: MAIICAGI: .. CNT 

NOV ti 'BSJ 

. th1• 11 la reapoase to Joar 1aqu1t7 reaardia& appl1ca\111ty 

of the lesource CoDier~atloa aad lecoYtrJ Act, •ad bacardoua 

vaate aaDaaeaeat rtaulatloaa latued thertuDder, to t~e practice 

la the compreaaed 111 taduttrJ of -repet1t1Ye traaaportatioa of 

CJ11adera \7 J&l aaaufacturetl aad their cu1to~er1. 

As 4eacr1\ed to ~• durlaa Jour aeet1DJ ••re oa Octo\er 15 1 

all CJ11adera are ovaed ,,. or are aad1r the a,a1~•1eat control 

of the a•• auppller. Vhea t~l cvatoaer baa coapleted ~11 uae 

of the &11 1 the C711ader Sl.rlturaed to the eupplier. AI a 

••tter of aafetJ 1 there 11 ret1dua1 preaaure ta the Cfllader 

vhea it 11 returned. (Tbe retura traaaportat1oa ta eztaaa1••17 

reaulated \J the »epartaeat of ~raatportatioD aader the federal 

Hazardous Material• leaulatloaa, 41 Cfl 170-llt.) the cuatoaer•s 

purpoae 1D aak1DJ the a~1paeat 11 to ratura tha auppller's 

property, aot to d11card the ~aaa1a1a& comteata. Tba caatoaer 

doea aot aake the dec1a1oa •• the flaal •1apoa1t1oa of the 

rea1due 1a the cy11~dar; thl1 ll tha asc1ua1Ye freroaat1•e.of 

the a•• tupp11er. rurthar, t~a ••clt1on whether or sot to 

d1tcar~ the content• of tha coataina~ la aot aade uat11 the 

conta1aer 11 returaed to t~e ••ppller. 

~mder these circaaataacaa; &~• c••toaer l• aot aeaeratiaa 

a waste \J aerely ret•re1DI &~• &711a4ar •••• aeltber the 

returned contat••~ DO~ the coata1ae4 rel14•• 1• a •1olld •••ta• 

as that tara S.t ~efiaed la tbe·.J.eao•rce Co.aterYation &1l4 ~eeo~ar7 

Act IDd 7art 261 of the !7A reaulatlODI ef Ka} tt, 1110. nnder 

1261.3(~)(1), a aater1a1 au1t •• ••tacarded• \afore it can '' 

• aol14 vaate. The •••crlptloD JOU h•~• ,ro~1de4 1ad1catel 

that residual a•••• art aot d1acar4ad •ati1 the ~7lladara are 

returae~ to the auppliar, that ao ••c1a1on 11 aa4e to •11card 



-
the residual cases Y~til the cylinders are returned, and that 
the customer plays ~o part 1n this decision. Therefore, the 
aater1al is not diacarded until the cylinder reaches the supplier 
and a deci1ion 11 aade whether to di1card the re1tdual &••· 
Consequently, the customer'• return of the aupplier'a cylinders 
that may hold aome residue 11 not·the ship~ent of a solid (or 
hazardous) vaste. Simply return1n& 1uch cylinders does not 
wake the custo=er a &enerator, and the shtp~ent need not ~e 
manifested to an tPA-perm1tted facility or ~~ carried ~y a 
hazardous vaste transporter. 

Sincerely, 

9-'"'--\?. U___... .. 
John '· Lehman, »1reetor 
Hazardou1 and Industrial Waste »i91sion 
Office of Solid Waste (WH-S65) 

• 

• 
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6. flm~oble LiqWd Residues in ftCOcniud lllat wutes claui.5ed by oDe · 
Cor:.JJuaets • •az.ardou.s waste ch&racteriJtiC may 

.: • "'"t ~m.meftler was concen~ed with pose various de~es of ba:ard baaed on 
' t-inch nale as plied to resichsea other properties of llle waste; for 

;tf con&.i.cen Lb art b&urd~txample. EPA bas reugni.zed lllat 
,ao .. :sy because Lbey a!"t · 'table liquids. certain ruteriala lllat Oub will Dot 
The cornmenter argued llat Ou.idity ,uppo.rt combustio~ aod thu.a EPA 
coupled wiLh the nub point of 'd ex~lu~ed aqueou.a solutions whlch 
flni~ble resic!un should be of mo~n't.anless th&.n 24 perc.en~ alcohol by 
impor1antrtgubtory conc::em to EPA ~ol~ m the de5.n.it.ioo of ~table 
than the quanLity of liquid ignitable liqu1d. . . 
residue remainin& in ao empty The Aae bas rece1ved olller • . 
container. 1 

, ~eDt.s ~ e~e or ba:ard issues 
Spec::mcany. the commenter poillted and IS amlin to resolve lll~m. 

out t.'lat many lic;u.id ignitable wastes Re~~.[;_ the Aa .G. C)' has _rece1ved a 
have low Ouidiry and thertfort do not petiti.OD"lTDnl N~b~:W PaUl! and 
drain well. W that more than one mcb Coa~ As.Jo.cla.tion~. 0~ the · 
of such materials may remain in a same auue o'N.initable wda dlgc sed 
container despite efforts to drain the abov_e. ~ a res~~ .the A& ~ f:s. 
container. ne ccm.mentu believed that =~~d~ a:mendin&_llle de~tio or 
the residues in 111ch regulated fcn1table liqwd and~ cons1de 
contain en are actually or low eoncem con~~ or the ~rnm~ter when 
In landfills beuuse they are not mobile addrtaslJli NPCA • p~tJti Tbe ~. ncy 
liquids. EPA d.isiJ!'fes with the b there!o~ n cha~ ~ e~Jti n 
commenter. EPA is coacerned with auch or th~ ~e-Ulch &iN tab liqw I 
_.astes because !bey pose a fire huard ~t_thi! ~~e.:_ ..... ..: · · 
(unless the cool.a.inen an handled iD C Gal ksidue1' ,.. . ~-.:-.. -=- ·-.... 
auch a way~· to prtveot ignition). and /• iii t2st.7('b}(Z). EPA defines u empiJ 
Dot necessarily because _they .mar leach , =mprtssed gas container u one in 
into grouDdwater. espe::&llr if lllese ~ which the pressure approaches 
waste_s are oDl ~lso to~ac.lD fact. . atomspberic. Several commentera 
c:onta~nen hoq greater than one Ulch exprtssed concern that users or 111 
~r ~~tremely Yisccus igni~ble material cy!inden might try to uae extnord.i.n&ry 

po.e a Jttater bua~ ~an.t.he IDea.JU to reach atomospberic prtsNre 
~mount or I very Owd ~table befort retumina su cyli.ndera to the IU 

.nal bec.ause the waste will not tend 111pplien who OW'D them. 
to nzn out of the c:onta~r and mix with The commenten suggested 
other wastes and be diluted. aubstitutic.& the worda ..... reaches the 

Tll_e same ~enter sate~ that. th~ pressure or the v.sen' internal • 
•alic !U!b poU:t o.r a ~tenal ~~n diJtribution manifold· ror .. ,pproaches 
the "bro~d EPA.&grutability definition atmospheric.• EPA does not agree with 
(flashpoant <140 Fl may be a ~ore this comment because this chanae cou.ld 
Important !actor thl.tl the o~mch result m a significant amount or material 
residu~ li.mi~ation in d_efini:na whether remainina in the cylinder. EPA defi.Ded 
the re11due m a con~aaner 11 hnar_dous u empty 111 cyUnder a a one in which 
and oughllo be aub.Jecl lo rqulatio~ lhe pressure approaches atmospheric. 
l'be co~e~tv believed that the Dash because the Aaency is concerned with 
~ractenali~ •• weU ~•.the Oasb point tbe hazards poaed byllle reaidualau. 
• llDportant ~ ~eterm~ the hua:d "'hic.h. if improperly ma%)qed. may pose 
)()Std b)· an J~rutable liqwd wute to a substantial ba..u.rd to buman health 
JWDaD health and the eDrironment. and and the environmenl EPA believes. 
~l for e~mple.. con.tainer ~sidues however.lllat thia comment la.rtely 
,UT'espectavt or quantity} wh1ch nash resulted from confusion over when a 
below 140'F but do oot aupport comprtsaed sa• cyliDder becomes 
combustion. an less hazardous and nbject to RCRA control . • . . 
should not be ~a ted as baurdoua On November s. liSO. lD a lettu to · 
wastes. Lawrence w. BierleiD or the 

1D this COl:ZUDt!lt letter. the writer was . Compressed Caa Assodatio~ Joho P. 
Dol so much questionina the one-illch Lehm&D of EPA chuified the • . . 
I'We as he wa• qautionizli EPA' a applicability or the RCRA hu.a..rdo\11 · 

· derU\.ii;ian or Ignitable Uqllid. EPA waate rqulatioDI to uen of 
pr.tiously e:~tplaioed its rationale for compressed 1••· 'nae letter alated that 
Mllinaa f1ub point limit of 14\rF in Cbe ref\U'ZI or the ued cylinder to the 
c!efinina a a ignitable liquid. (Set 45 FR aupplier was oot generation or waste 
33103-33109. May 19. 18110. and aader RaA.l'hislett:r Till widely 

-..kgrou.nd DocwDent I Z&l.%1- ditt:ibuted to Ultn or com.prened Ill 
acteristic or lgnitabwty," May z. cyli:ldera and. at llle rtqueat o( many 

....J.p. %.S.J EPA lw previously -ampruted a a• Ultra. u edited ven.ion. 

or the i.zUor=ation CODt&ined in tha letter 
b printed below for the reader'a 
c.onveftience. [Tbe Coznpressed Caa 
hsociation provided llle iD!ormation on 
Che use and disposal or compreued 111 
cylindera to EPA.) 

AJJ COIIIpl"elled Ill cylindel"'lft ..... .., 
or.,.. ud.ar equinleu...-alllile ... 
nppl..r. WbeZI tbe C~Utomer ~a• m=pleted 
1W use or tbt a a a. the cyl.t.Zidu i.a rtt\lnlrd to 
the supplier. ItA a matter of ulety. thtft 1a 
fttidual preuW"' lB the cylindu wlln il il . 
fttumecl. (Tlle retw"D tru.spoJUti0111a 
utec..sivel7 rorpated UZider the Federal 
Haurdoua Material• Rr,ulatio~ 41 CF1l1~ 

11:?1· na ~tocMr't Pfi7POC '!'=~ abipaUl • 1o ,.,.,. &be lier • ro 
.-t ta diac:anl the rema&zW:Ic caatae&a ltw 
~- 1'\e aeneral pracl:lct il to rwhlnl 
cyti:ldel"' for rer&llifta. 1'\e Clll'-11 ........ 
a&ka u.. dedaioa- the ballliapolitiOD., 
lbe ..-.. ia the~ IWIIaiM 
nc~.-.. ,.....tin Df lha p1 npplilr. 
Fu.rther. tbe decisioa wbetber or DOl to 
diacud the COftltD&I o( the COillainet b 1101 
JDade watillbe coatain&r it ntwnrd to &be 
npplier. 

UDd..r IMu c::in:l.lmllaacea.. Ilia c:ua.eer II 
DOt aaw-blt& a wuta by llierel)'~ 
&be C)'UMr ud Dcilbr lbt .. ~ 
CIDZII&i:laf .. tbe COD&aiud Nlichlla a 
•aolid wute• as &laal tara i.a da&aed b7 1M 
Jtnovca CftMI"'W'IIiOII Ud lttenap Act 
u4 .0 Q1l,., a. Bec.ause the midue 
ann are aot d.ltcarded by the c:utomer and 
lbe used colllpreued au cylmdtr it rwl\lnltd 
to the supplier. the decitiOZI tbat read en the 
cylinder (IDd c:oDtaiDe.d au) to be 1 waste is 
IDide bJ &be tapplier. "nt C'UilOIIIet'l fttunl 
of the 111pplier'a cylinder thal!ZII)' bold 101111 
fttidue dotl DOl CIOD.Itihlta &be ahipiiiUI O( a 
aolid (or b.zardoua) Wille. ne ciltd DOT 
require malts apply. however. ud the 
CDDtaiDei"'IIIIJ have to be Cr&J:~Jported at a 
.uan!DUIIIIIItriaL 

D. &gulation of &sidu•s of Wastes 
Li1ted in §2SZ.3J(e) · 

Under I %!51.1 &Dd I 2!1..33(c). residues 
m contai.cen wh.icb held acutely 
haurdoua wutea are cot excluded from 
regulation v.nlesa the coatai.ner which 
bad previously held a waste listed in 
I Z61.33(e) is triple rinsed or deaned by 
an equivalent method. One commenter 
took iuue with thiJ proviaion. atatina 
lhat llle amountJ or ac:utely baurdous 
was tea remal~Wl.g lD coDtalners which 
en emptied accordina to UD1.7(b)(1) are 
d~ minimis aod poae DO •ilaificant 
thrut to human health &Dd the 
tDviroNDeDL ne c.ommenter further 
alated lllat the resu.ltift& rinsate would 
require increased b&Dd.l.ina and expo.surt 
of llle waste to bumaoa. aod that such 
amaU amouub ohesidue do col Justify 
tb.is i.Dcreued baat!.lma and exposure. 
· EPA diJI6f'tel with the comm,cter 

lhat qullltibu or acutely bua:dous 
~aste remain ina i.n a container which 
baa becD IJ»Ptied accord..iq to I %&1.7[b) 



'c LABORATORY-WIDE REMOVAL OF COMPRESSED GAS CYLINDERS 

PROBLEM: 

Presently more 1500 unwanted compressed gas cylinders throughout the Laboratory require some form 

of enhanced management. Many cylinders have inoperable valves, questionable integrity, unknown 

contents, or possible radioactive contamination. The current inventory also shows that cylinders can 

contain the most toxic of manmade organic and inorganic chemicals. The current storage of the 

majority of these cylinders do not conform with RCRA or OSHA. 

To provide enhanced management ofthese cylinders, the Waste Management Group, HSE-7, will 

remove the cylinders and determine their contents. HSE-7 will then ensure that the cylinders are 

recontainerized into DOT-approved containers and/or shipped off-site for ultimate disposal through 

incineration. 

HSE-7 anticipates that this effort will take approximately 8 to U months and cost around $15 M. 

Ongoing Laboratory operations could be interrupted. 

The DOE has nol approved the required NEPA documentation for this new program, which is 

scheduled to begin July 16, 1990. Approval could take more than a year. Safe siting of the gas cylinder 

project is critical because of the possibility of a maximum credible release from an accident. 

SOLtmON: 

Through the assistance of a highly qualified subcontractor, the Laboratory must begin the timely 

management of these highly dangerous compressed gas cylinders as soon as possible. The 

subcontractor has extensive experience in managing unknown and unstable cylinders at federal and 

commercial facilities, at Superfund sites, and in several states. The subcontractor provides the 

maximum level of expertise in radiation protection and analyses, gas cylinder recontainerization and 

sampling, and treatment by incineration at a approved Laboratory-inspected facility. Inform DOE of 

the action we are taking to eliminate the problem. 

RECOMMENDATIONS/ ACfiONS: 

The Laboratory's effort in managing compressed gas cylinders must begin on July 16, 1990. For 

maximum protection of the environment, Laboratory personnel, and the public, this effort must be 

sited at TA-54, Area G. 

With extensive coordination by HSE-7 with the division's Waste Coordinators, Sector Leaders, ENG 

Area Coordinators, and Pan Am, we will rid the Laboratory of this existing dangerous situation. Also, 

a meeting will be scheduled to informed DOE of our actions. 
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La\Jrence tv. Bierlein, Esq. 

Compressed Gas Association 

910 Seventeenth Street, N.W. 

Washington, D.C. 20006 

Dear Mr. Bierlein: 
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This is in response to your inqui=y on the Resource 

Conservation and Recovery Act (RCRA) recuire~2nts to handle 

residues removed from corr.pressed gas cyiinders. 

He understand that cylinders (defined generally und2r 

Department of Transportation regulations, 49 CFR 171.8, as 

pressure vessels having a water capacity not exceeding lOCO 

pounds and constructed in accordance with DOT requirements) 

are typical~1 returned to gas suppliers containing gaseous 

residues. w~ further understand that these returned cylinders 

often are "topped off" \.Jithout discard of the residues, and 

with reclamation of the residues by the gas supplier~ In 

these situations, the residues are not solid wastes under 

§261.2, and thus, do not entail consideration of compliance 

with the hazardous waste regulations. (See letter from John P. 

Lehman to you dated Ua..rember 3, 1980.) 

If the gas supplier, however, decides to discard cylinders 

containing gaseous, liquid, or physically solid residues 

(i.~., non-empty containers) that meet the definitions in 

40 CFR Part 261, the residues in the cylin~ers become nazardous 

wastes because they are being discarded, and these residues 

(and the cylinders) must be handled in compliance with the 

regulations. Any ship~ent of these contained gaseous or 

other wastes off-site must be in compliance \-lith all generator 

and transporter requirements under 40 C~R Parts 262 and 263. 

Additionally, any such gas cylinders which are discarded or 

intended to be discarded ~ust be managed in accordance with 

the requirements under 40 CFR Parts 264 to 267. Furthermore, 

any liquid or physically solid \lastes removed from the cylinders 

or derived from the treatment of the contained gases, such 

as scrubber residues or waste neutralizing solutions, ..that.. 

~~zardou~ must be managed in accordance with the Subtitle C 

waste regulations. 



The primary qu~s~ion ~ais~d by t~~ C~~,~~ssc~ Gas 

A:::isociation relates to the h~n:jling of ;.:;:.s-o:.!S rcsidu~s 

rl-'!mcved froeaccrlin•1e~s an:1 n~u:rali z"E=~1, s==~
o~d, flaced, or 

vcnt~-:3 to the at~os!'lh~rP., an:3 sp~cific.!lly ·.-r
.at~er this 

activity co~U~t·tt:ut'!S the! o::a:tagat:'lent of ~azar;.;o:.:s waste: undar 

the ?.CRA regulations. EPA does not co:.s~~~e t~e pr~sent
 

regulations as ap?lying to these practic~s. E?A has ?rioritized 

its regulatory ef!'orts ~ege.rdin; hazar::ol!s ~.·.astes, and concluded 

that the flaring a~d venting of hazareous co~?ressed gase~ 

or gases that are n~ut~alized or scru~b~d prior to their 

release to the en'l iro:"l::-:.!nt co!s not d~.:-. .and !::-.. -:!d iate regulatorz 

attention under the ha=a~cous \:aste re;ulati':Jns. Acco~dingly, 

it is the position o: the Asency that any gas cylinder har.dling 

facility is not subj~ct· presently to regulations promulgated 

under the Res .. · . ..zrce Cor.s9rvation and Recovery l..ct, in the 

handling, neu~ralization, 
scru~bing, fl3ring o~ venting of 

gaseous residues re:r.ov'!rl from co:npre ss-:d gas cylinders. 

The Comp:-essed Gas Association has -co:1tended that the 

Ag~ncy lacks jurisdic~ion und~r RCRA to ~~gulate the 

neutralization, scrubbing, flaring or vent!n; of gases 

removed from cylin:1~ rs, b~sed on the definition of •solitl 

t-laste• in section 1004 of RCRA and the legislative history 

of the statute. In light of the Agency's d'!termination 

expressed in this lett9~, that such activities are nnt 

covered by today's RCRA regulations, we see no need to 

resolve the jurisr.ictional issue at this ti~e. The Com­

pressed Gas Assoc: ltion possesses the right to p~tition 

the Court of Appeals for rev ievl if and \when the Agency asserts 

jurisdiction under RC?A over these activities in the future. 

Sincerely yours, .· 

crl:£0fic-;-
Actin1 Assistant Ad~inistrator 

for Solid ~~aste and E:nergency ?.!!sponse 

2 
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October 5, 1990 

Mr , Harry T. Season , Jr, 
Acting Area Manager 
Department of Energy 
Albuquerque Operations 
Los Alamos Area Office 
Los Alamos, New Kexico 87544 

Dear Mr. Season: 

••O ROSS .MNUi. SUIT£ ,200 

D&uAS. TCAS 15202·1~ 

ihis is in response to tour in~uiry of September 13, 1990, regarding the 

aisposal of compressed gas cylir.d!rs owned by tne Departmt"t of Energy, 

Los ~lames National Laboratory (LANL). 

Your 1etter indicates th~t mos~ of the cylinders are partially filled with 
compressed gaseous matertals l1sted or exhibiting characteristic properties 

of a hazardous substance according to 40 CFR 261. Additiona11y we understand 

that your compressed gas supplier (vendor) has ex~ressed an int;rest in buying 

back theS! cylinders. With these issues in mind, we have provided a gener­

a1ized response pending further clarification of tour proposed disposition of 

liquid or p~sically solid phase of compressed gas contained in the cylinders 

offered up for diceard. 

Cylinders which contain a compacted gas residue under a pressure approaching 

atmospheric are considered nempty~ under 40 CFR Part 261.7(b)(2), and are not 

s~bject to the Resource Conservation and Recover Act. As a matter of safety, 

a s\ight residual pressure is maintained in the cylinder prior to refi1ling. 

Full or partially filled ~y1inders containing gas, liquid, or physically solid 

substances meeting the definitions in 40 CFR Part 26l may become hazard~us 
wastes depending on the method of disca~d ~ployec by ~he vendQr who ga1ns 

th!se particu1ar cylinders through LANL s d1sposa1 act1on. Under such 

circumstance LANl would be responsib'e as a generator under 40 CFR Part 262, 

~th fu11 responsib\1lty for the oispos~tion of the contents of these 

cylinders. 

If LANL ''" be assurte that the vendor wi11 r!use, use, or ree1a1m the 
o1scardea residue {ur.ustd to~tents), a& a recyclac1e materia1, the require­
ments under 40 CFR Part 261.6 wou~d app1y to tht ge~erator 'L~NL) 

transport~r, and vendor (storage fac11ity). Ultimately, LANL is responsible 

far any m1smanagement of tht materia1 in question. 

. 
. I ~. 

·•' .. 



:~ response to your ~uestion regarding the •practice of neutralizing, 
smbbing, f1aring, or venting gaseous residues to the atmospherek, your 
attempt to draw a conc1usion from the November 6, 1981, letter to Lawrence W. 
3ierl!in, EsQ. from Mr. Christopher J. Capptr, u.s. Environmenta1 Protection 
.;gency, may nave led to a misunderstanding of its intent. Mly dispon1 action 
~aken to neutralize, scrub, f1are, or vent, 40 CFR Part 261 defined gaseous 
residue to the !tmosphere from compressed gas cylinders does not constitute an 
acceptable form of treatment. 

It is our recommendation that you maintain coordination with the New Mexico 
Environmenta1 Improvement Division regarding your disposal phns. 

if you ~~v~ any questions regarding this response, please have your $taff 
contact Mr. Josaph Schultes at (FTS) 255·2192. 

Sincerely yours~ 

Allyn M. Davis 
Director 
Hazardous Waste Management 'ivision (6Hl 

tt: Mr. Richard Hitzelfelt, Director 
Enviro,menta1 lmprovement Oivision 
The Health and Environment Oeoartment 

:· ...... ~ •·· ; ... ; 
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UNITED sr· T£5 ENVIRONMENTAL PROTECTIO~t,~\GENCY 

WASHINGTON, D.C. 20460 

Lawrence W. Bierlein, Esq. 
Compressed Gas Association 
Suite 701 
910 Seventeenth St., N.W. 
Washington, D.C. 20006 

Dear Mr. Bierlein: 

. OFFICEOFWATER . 

AND WASTE MANAGEMENT 

This is in response to your inquiry regarding applicability 

of the Resource Conservation and Recovery Act, and hazardous 

waste management regulations issued thereunder, to the practice 

in the compressed gas industry of repetitive transportation of 

cylinders by gas manufacturers and their customers. 

As described to us during your meeting here on October 15, 

all cylinders are owned by or are under the equivalent control 

of the gas supplier. When the customer has completed his use 

of the gas, the cylinder is returned to the supplier. As a 

matter of safety, there is residual pressure in the cylinder 

when it is returned. (The return transportation is extensively~ 

4(regulated by the DepaTtment of Transportation under the federal 

Hazardous Materials Regulations, 49 CFR 170-189.) The customer's 

purpose in making the shipment is to return the supplier'• 

property, not to discard the remaining contents. The customer 

does not make the deeision on the final disposition of the 

residue in the cylinder; this is the exclusive prerogative of 

the gas supplier. Further, the decision whether or not to 

discard the contents of the container is not made until the 

container is returned to the supplier. 

Under these circumstances, the customer is not generating 

a waste by merely returning the cylinder and, neither the 

returned container nor the contained residue is a "solid waste" 

as that term is defined in the Resource Conservation and Recovery 

Act and Part 261 of the EPA regulations of May 19, 1980. Under 

§261.3(b)(l), a mateTial must be "discarded· before it can be 

a solid ••• te. : 'l'he description you have provided indicates 

that residual gases are not discarded until the cylinders are 

returned to the supplier, that no decision is made to discard 



the residual gases until the cylinders are returned, and that 

the customer plays no part in this decision. Therefore, the 

material is not discarded until the cylinder reaches the supplier 
and a decision is made whether to discard the residual gas. 

Consequently, the customer's return of the supplier's cylinders 
that may hold some residue is not the shipment of a solid (or 
hazardous) waste. Simply returning such cylinders does n~t 
make the customer a generator, and the shipment need not be 
manifested to an EPA-permitted facility or be carried by a 
hazardous waste transporter. 

Sincerely, 

9' .L. \j? d.L ... -
John P. Lehman, Director 
Hazardous and Industrial Waste Division 
Office of Solid Waste (WH-565) 


