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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

1445 ROSS AVENUE, SUITE 1200 
DALLAS, TX 75202-2733 

NOV 301992 Rf:.~t:.IVED 

DEC 1 6 1992 

l Mr. Ralph R. DeFeo 
~ Corporate Counsel 
~ M G Industries 
~ P.O. Box 849 

11orrisville, PA 19067 

Dear Mr. DeFeo: 

Thank you for your letter of November 12, 1992, requesting an update, if any, of our position regarding your intention to purchase existing compressed gas cylinders from Los Alamos National Laboratory (LANL) and process the hazardous residues removed from these cylinders at your Pennsylvania facility. 

The position taken in our July 1, 1991, letter to you has not changed. We understand that you intend to reuse the purchased cylinders in a manner consistent witha permit you have for such activities, issued by the State of Pennsylvania. We do not believe that such reuse triggers RCRA solid waste regulation. 

Should you have any further questions regarding this issue, please contact Mr. Joseph Schultes, of my staff at (214) 655-2192. 

Sincerely yours, 

~~"'r\~~ 
Allyn M. Davis, Director 
Hazardous Waste Management Division (6H) 

cc: EPA Region 3 (Mary Letzkus) (3HW-62) 
1'-.TMED 
Harry T. Season, Jr. (LANL) 
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Mr. Ralph R. DeFeo 
Corporate Counsel 
M G Industries 
P.O. Box 849 
Morrisville, PA 19067 

Dear Mr. DeFoe: 

This is in response to your letter of October 28, 1992, 
requesting an update, if any, of our position regarding your 
intention to purchase existing compressed gas cylinders from Los 
Alamos National Laboratory (LANL) and process the hazardous 
residues removed from these cylinders at your Pennsylvania 
facility. 

Our earlier positions, from letters generated on October 5, 1990, 
and July 1, 1991, are current and consistent with the situation 
presented. The October 5th letter to LANL responded to a 
situation under which cylinders partially filled with compressed 
gaseous materials listed or exhibiting characteristic properties 
of a hazardous substance where LANL intended to take a disposal 
action requiring management under 40 CFR Parts 261 and 262. The 
July 1st letter to MG Industries responded an intent to purchase 
these LANL cylinders for reuse through a process permitted by a 
Pennsylvania authorized activity. This purchase for reuse action 
is not subject to RCRA authority. 

Should you have any further questions regarding this issue, 
please contact Mr. Joseph Schultes, of my staff at 
(214) 655-2192. 

Sincerely yours, 

Allyn M. Davis, Director 
Hazardous Waste Management Division (6H) 

cc: Region 3 

bee: J. Schultes 
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3 GREAT VALLEY PARKWAY 
MALVERN, PA 19355-1424 

215-695-7400 FAX 215-695-7600 

MG 

Direct Fax No. Office of the 

General Counsel VIA FEDERAL EXPRESS 215-695-7596 

October 28, 1992 

Mr. Allyn M. Davis 
Director, Hazardous waste Management Division (6H) 
U.S. Environmental Protection Agency - Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Re: Compressed Gas Cylinders 

Dear Mr. Davis: 

Approximately one and one half years ago, by letter dated May 
7, 1991 (a copy of which is attached for your convenience), I wrote 
to you concerning a program which MG Industries was then proposing. 
Specifically, MG desired to purchase existing compressed gas 
cylinders from Los Alamos National Laboratory, transport the 
cylinders to MG's facility in Pennsylvania, process the residues 
removed from the cylinders, and return the cylinders to active use 
in MG' s cylinder population. I questioned whether or not the 
proposed program would be subject to RCRA regulations, and your 
reply, dated July 1, 1991 (a copy of which is attached), indicated 
that it would not. 

Since that time, for various unrelated reasons, no cylinders 
have left Los Alamos for Pennsylvania, yet we hope to begin the 
process very soon. However, an employee of Los Alamos, with 
responsibility for environmental matters, has now questioned the 
continuing validity of your one and one half year old response. I 
would appreciate a brief letter from you confirming that your 
position remains unchanged. Hopefully, after review of the letter, 
we can finally proceed with the program. 

Thank you for your anticipated cooperation and prompt 
response. 

Enclosures 
RDF/rdt 
LEGAL\EPA 

Sincerely, 

:;( .Jrfember f!(llie .'Jioeclist _fjroup o( Companies 
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2460 Boulevard Of The Generals • P.O. Box 945 • Valley Forge, Pennsylvania 19482 • 215/630-5400 Telex 846482 

Office of the 
General Counsel 

Mr. Allyn M. Davis 

May 7, 1991 

Director, Hazardous Waste Management Division (6H) 
United States Environmental Protection Agency 
Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Re: Los Alamos National Laboratory 
Compressed Gas Cylinders 

Dear Mr. Davis: 

Direct Dial No. 
215/630-5404 

on September 13, 1990 Mr. Harry T. Season, Jr., the then 
Acting Area Manager for the Department of Energy's Los Alamos 
Area Office, wrote to you concerning the management of compressed 

gas cylinders that are owned by the DOE and located at the Los 
Alamos National Laboratory (a copy of the letter, marked Appendix 

A, is attached for your convenience). Mr. Season indicated that 

certain vendors had expressed an interest in buying those 
cylinders and utilizing them in their inventory. Indeed, MG 

Industries has approached the Los Alamos National Lab with the 

proposal of purchasing certa~n of their cylinders. 

MG Industries is a compressed gas manufacturer with its 
headquarters located in Valley Forge, Pennsylvania, and a 
cylinder fill facility located in Fairless Hills, Pennsylvania, a 

suburb of Philadelphia. It is our intention to incorporate 

certain cylinders into a process currently in operation at the 

Fairless facility, and we have received approval from the 
Pennsylvania Department of Environmental Resources (PaDER) to do 

so without a hazardous waste permit. In addition, the FaDER has 

notified the EPA Region 3 Office of our plans which have been met 

with no opposition. 

MG Industries fills cylinders with various compressed gases 

at its Fairless facility. Those cylinders are then transported 

to MG customers in accordance with federal Department of 
Transportation (DOT) Hazardous Materials Regulations. Our 

customers, in return, send cylinders containing some residual 

back to Fairless. At all times, the cylinders are owned by or 

under the equivalent control of MG. Returned cylinders are 

processed through a system where the residual gas is evacuated 

from the cylinder and scrubbed. The gaseous emission from the 



Mr. Allyn Davis, cont. May 7, 1991 

scrubber is regulated pursuant to PaDER Permit Number 09-313-056 

issued on May 11, 1988. Periodically, the scrubber solution is 

replaced and the spent solution disposed of pursuant to EPA 
Notice of Hazardous Waste Activity ID NO. PAD 981737794. Once 

processed, the cylinders are refilled with compressed gas and 

delivered to customers. The cylinder processing is not regulated 

under RCRA as the EPA has indicated it does not construe the 

present regulations as applying to that practice (see attached 

letters marked Appendix Band Appendix C). 

Due to expanding business needs and the retirement of aging 

cylinders, MG has a continuing need to acquire additional 

cylinders for its inventory. Purchasing new cylinders requires 

significant capital outlay. MG has become aware of a number of 
entities, including the Los Alamos National Laboratory, which own 

compressed gas cylinders that are either empty or less than full. 

Those entities have no further use for the cylinders which are, 

for the most part, in good condition and could be utilized by a 

compressed gas manufacturer. To dispose of those cylinders would 

be a waste of valuable assets and would contribute to the growing 

waste disposal problem currently faced by the United States. 

Disposal is not an alternative for most of those entities anyway 

as there is a severe shortage of disposaL facilities that can 

operationally, and legally, handle the residual gas prior to 

disposing of the cylinders. 

MG proposes utilizing certain of those cylinders for its 

compressed gas business. Our plan is to have the contents of the 

cylinders analyzed. Those cylinders containing gases not 

typically handled in the realm of our business and those 
containing gases not able to be processed through our scrubber 

system would be eliminated from consideration. Those cylinders 

containing acceptable contents would be examined pursuant to 

Compressed Gas Association recommendations to determine their 

condition and ability to be put back into commercial service. MG 

would take title to those cylinders found to be acceptable. The 

cylinders would be transported back to MG's Fairless Hills 

facility in accordance with DOT Hazardous Materials 
Transportation Regulations. Once at Fairless, the cylinders 

would be processed as described above and then added to MG's 

cylinder population for use in the normal course of business. 

Please note that, except for the different source of the 
cylinders in question, we propose doing nothing different from 

what MG, and the entire compressed gas industry, does everyday on 

a routine basis. 

Your response to Mr. Season, dated October 5, 1990 (a copy 

of which is attached for your convenience and marked Appendix D) 

indicates that full or partially filled cylinders containing gas 



Mr. Allyn M. Davis, cont. May 7, 1991 

meeting the definition in 40 CFR Part 261 may become hazardous 

wastes depending on the method of discard employed by the vendor 

who gains these particular cylinders through Los Alamos National 

Lab's disposal action. MG's position is that under our plan 

there would be no disposal action on the part of the Lab, and , 

therefore, neither RCRA, nor any equivalent state law, would be 
applicable. 

We would appreciate the opportunity to come to Dallas and 

discuss our process with you. Hopefully, a meeting can be 

arranged very soon. I will contact you shortly to discuss the 

arrangements. 

Enclosures 
RRD/rdt 

Sincerely, 

~ ' ,/ ( . (~ 
: \- ( I. . 1 ' --
\-!_ .:.;.;.--_ . - ~( • --1 ',..._ y.::-· 
Ralph R. DeFeo 
Corporate Counsel 
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October 5, 1990 

Mr. Harry i. Season, Jr. 
Acting Area Manager 
Department of Energy 
Albuquerque Operations 
Los Al110s Area Office 
Los A1a~es. New Mexico 87544 

'loll IIOU AVINUi. SUITt •200 

O&u.AS. TtXAS ,.,~ 

This is in response to tour inquiry of September 13, 1990, regarding the 

oisposal of compressed gas cylinders owned ~Y tne Oepartmtnt of Energy, 

Los Alamos National laboratory (LAML), 

Vour 1etter indicates that most of the cy1inders are partially filled with 

compressed gaseous materials listed or exhibiting characteristic properties 

of a hazardous substance accor~ing to 40 CFR 261. Additionally, we under1tand 

that your comp:essed gas.suppl1er ~vendor) ha~ ex~ressed an interest in buying 

back these cyl1nders. W1th these 1ssues in m1nd, we ha~e provided a gener· 

a1ized response pending further clarification of your proposed disposition of 

liquid or physically solid phase of compressed gas contained in the cylinders 

offered up for discard. 

Cylinders which contain a compacted gas residue under a pressure approaching 

atmospheric are considered ·em~ty- under 40 CFR Part ~6l.7(b){2), and are not 

suDject to the Resource Conservation and Recover Act. As a matter of safety, 

a slight res;dual pressure is maintained in tne cy1indet prior to refilling. 

Ful1 or partia11y filled cy1inders containing gas. liquid, o~ p~sica11y solid 
substances meeting the definitions in 40 CFR Part 261 may become hazardous 

wastes depending on the metnod of disca~d ~ployed by ~he vendor wno gains 

these particular cylinders through LANL s d1sposa1 act1on. Under such 

circumstance LAML wou1d be respons1b'e as a generator under 40 CFR Part 262, 

with fu11 respons1bility far the disposition of the eontents of these 

cy1in4ers. 

If LAML can be assurarl that the vendor will reuse, use. or reclaim the 
a1scardea residue (unustd conttnts), as a recyclabl~ ~teria1, tht requirt· 
l!llnts undtr 40 CFR Part 261.6 'ol0u1d app1y to the generator ILJ.HL) 

tfransport~r, and vendor (storage facility). Ultimately, LAHL it ;tspons1blt 

or any ~1smanage~ent of the material 1n question. 
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;;. response to your ~uesticn regarding the •pr1ctice of neutralizing, 
smbbing, flaring, or venting gaseous rtsidues to t~e atiiiOsphere", your 
attempt to draw a conc1usion from the No~ember 6, 1981, letter to Lawrence W. 
3iet1ein, Esq. from Mr. Christopher J. CapP!r, L!.S. Environmenta1 ?rotKtion 
~gency, ~ay have 1ed to a misunderstanoing of its intent. Any disposa1 action 
~a ken tc neutra 1i ze, scrub, flare, or vent, 40 CFR ~art 261 defined gaseous 
residue to the atiiOspllere from compressed gas cylinders does not constitute an 
acceptable form of treatment. 

lt is our recommendation that you maintain coordination with the New Mexico 
Environmental I11prov~~ent Division regarding your disposal plans. 

if you hav~ any questions regarding this response, please have your $taft 

contact Mr. Joseph Schultes at (FTS} 255·2192. 

Sincerely yours, 

Allyn M. Divis 
Oireetor 
Hazardous Waste Management ~ivision (6M) 

cc: Mr. Ricnard Kitzelftlt, Director 
Environmental Im~rovement Oivision 
The Healtn and Environeent Oeoartment 

• • •. , .., • . -· .. I 

... .. ... .. .. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Mr. Ralph R. DeFeo 
Corporate Counsel 
M G Industries 
P.O. Box 849 
Morrisville, PA 19067 

Dear Mr. DeFeo: 

REGION 6 

1445 ROSS 1\VE~<UE. SUITE 1200 

DALLAS. TEe XAS 75202 2733 

JUL - 1 199, ; '' 

Reference is made to your letter of May 7, 1991, regarding your 
intention to purchase existing compressed gas cylinders from 
Los Alamos National Laboratory (LANL) and process the hazardous 
residues removed from these cylinders at your Pennsylvania 
facility. 

From your letter, we understand your position to be that the 
cylinders containing gas residues, purchased and transported from 
LANL to your Pennsylvania processing facility for reuse, would 
not be subject to RCRA. We concur with that position. 

You suggested that a meeting be held to discuss your process. If 
you believe a meeting is necessary, we would be available to meet 
with you. 

Should you have any questions, or desire to arrange a 
meeting, please contact Mr. Joseph Schultzes, of my staff, 
at (214) 655-2192. 

Sincerely yours, 

Allyn M. Davis 
Director 
Hazardous Waste Management Division (6H) 

cc: Region 3 
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UNITED ST .S ENVIRONMENTAL PROTECTIOIV "GENCY 

WASHINGTON, D.C. 20460 

Lawrence w. Bierlein, Esq. 
Compressed Gas Association 
Suite 701 
910 Seventeenth St., N.W. 
Washington, D.C. 20006 

Dear Mr. Bierlein: 

OFFICE OF WATER 

AND WASTE MANAGEMENT 

This is in response to your inquiry regarding applicability 

of the Resource Conservation and Recovery Act, and hazardous 

waste management regulations issued thereunder, to the practice 

in the compressed gas industry of repetitive transportation of 

cylinders by gas manufacturers and their custom~rs. 

As described to us during your meeting here on October 15, 

all cylinders are owned by or are under the equivalent control 

of the gas supplier. When the customer has completed his use 

of the gas, the cylinder is returned to the supplier. As a 

matter of safety, there is residual pressure in the cylinder 

when it is returned. (The return transportation is extensively~ 

4(regulated by the Department of Transportation under the federal 

Hazardous Materials Regulations, 49 CPR 170-189.) The customer's 

purpose in making the shipment is to return the supplier'• 

property, not to discard the remaining contents. The customer 

does not make the decision on the final disposition of the 

residue in the cylinder; this is the exclusive prerogative of 

the gas supplier. Further, the decision whether or not to 

discard the content• of the container is not made until the 

container is returned to the supplier. 

Under these circumstances, the customer is not generating 

a waste by merely returning the cylinder and, neither the 

returned container nor the contained residue is a "solid waste" 

as that term is defined in the Resource Conservation and Recovery 

Act and Part 261 of the EPA regulations of May 19, 1980. Under 

§261.3(b)(l), a aaterial must be "discarded" before it can be 

a s o 11 d waa t e. ~ Tb e de s c r i p t 1 o n yo u h a v e p r o v ide d i n d 1 c a t e s 

that residual gases are not discarded until the cylinders are 

returned to the supplier, that no decision is made to discard 



the residual gases until the cylinders are returned, and that 

the customer plays no part in this decision. Therefore, the 

material is not discarded until the cylinder reaches the supplier 

and a decision is made whether to discard the residual gas. 

Consequently, the customer's return of the supplier's cylinders 

that may hold some residue is not the shipment of a solid (or 

hazardous) waste. Simply returning such cylinders does not 

make the customer a generator, and the shipment need not be 

manifested to an EPA-permitted facility or be carried by a 

hazardous waste transporter. 

Sincerely, 

9'~\?.~ .... -
John P. Lehman, Director 
Hazardous and Industrial Waste Division 
Office of Solid Waste (WH-565) 
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La\lr:-ence H. Bierlein, Csq. 
Com?ressed Cas Association 

910 Seventeenth Street, N.W. 

t·:ashington, D.C. 20006 

Dear Mr. Bierlein: 

V~ ':'':'1 
t;;..., . 

. - ... ~., .. -- ~.~.:.. -·· ... _ ..... ' 

FJ:r.:: ~o. 

o~'•CI! o" 
:501..10 \\'..l.STE .:.~•0 (',lEIIIC!,.,C:V ~ES,C:-oS! 

This is in response to your inqui=y on the Resource 

Conse~1ation and Recovery Act (RCRA) recuir:-e~ents to handle 

residues removed from corr.pr:-essed gas cyiinders. 

He understand that cylinders (defined generally und-er 

Department of Transportation regulations, 49 CfR 171.8, as 

pressure vessels having a water capacity not exceeding 1000 

pounds and constructed in accordance with DOT requirements) 

are typical~:/ returned to gas suppliers containing gaseous 

residues. w~ further understand that these returned cylinders 

often are "topped off" \o~ithout discard of the residues, and 

with reclamation of the residues by the gas supplier.. In 

these situations, the residues are not solid wastes under 

§261.2, and thus, do not entail consideration of compliance 

with the hazardous waste regulations. (See letter from John ?. 

Lehman to you dated Ucr-Jember 3, 1980.) 

If the gas supplier, ho;·1eve r, decides to dis card cylinders 

containing gaseous, liquid, or physically solid residues 

(i.~., non-empty containers) that meet the definitions in 

40 CFR Part 261, the residues in the cylin~ers become Hazardous 

wastes because they are being discardea, and these residues 

(and the cylinders) must be handled in compliance with the 

regulations. Any ship~ent of these contained gaseous or 

other wastes off-site must be in compliance \-lith all generator 

and transporter requirllments under 40 CE'R Parts 262. and 263. 

Additionally, any such gas cylinders which are discarded or 

intended to be discarded must be manag!d in accordance with 

the requirements under 40 CFR Parts 26' to 267. Furthermore, 

any liquid or physically solid \Jastes removed from the cylinders 

or derived from the treatment of the contained gases, such 

as scrubber residues or waste neutralizing solutions, ..t.hat;.. 

~~~zardou~ must be managed in accordance with the Subtitle C 

waste regulations. 



The primary qu~stion ~ais~d by t~~ C~~,~~sse~ Gas 

A:~sociation relates to the hi!njling of ;.:~~o:..!s rcsidu~:i 

r11t-:1cvcd fra.t qlin-·ie ~s a n:1 n~ u: ra 1 i z~~i, s-: :-:.. ~::r.d , flared, or 

vcnt~d to the at:.~ospb~rP., an~ sp~cific.~lly ·..-r.at~er this 

activity co...Stut'!S the! :::a:1ager.~ent of ::azarJo:.1s wasteundar 

th~ ?.CRA regulations. EPA does not cor.s~~~~ t~e p~
esant 

regulations as ap?lying to these ?~?.ctices. E?A has prioritized 

its r~gulatory et:orts r~ga:-::lir;; hazar=ot..:s ·.:.:stes, and concluded 

that th~ flaring a~d v~nting of hazar~ous co~pr~sse
d gases 

or gases that are n~ut:-alized or scru~b~d prior to their 

r~lease to the en•1 iro:-t:::~nt coes not de:.::.and :!.::-.... -:~<1 iate requlator1 

attention under the ha:ar:=ous \raste re;ula.::.i.-::>ns. Accocdingly, 

it is the positicn o~ the Agency thdt any gas cylinder handling 

facility is not subj~ct· p~~sently 
to regulations promulgated 

under the ReS•"•.Jrce Conservation and Recovery ~c~, in the 

h~nclling, neu~ralization,
 scru~bing, flaring or venting of 

gaseous residues re:r.ov':!n from compcess~d gas cylinders. 

The Comp:-essed Gas Association has ·C:>:'lt~nded that the 

Ag~ncy lacks jurisdic~ion un~e:-
RCRA to regulate the 

neutralization, scrubbing, flaring or ventin; of gases 

retnoved from cylin:!~rs, b~sed on the definition of •solia 

\o~aste• in section lOOt; of RCAA and the lesisla.tive history 

of the statute. In light of the Agency's d~t~rmination 

express~d in this letter, that such activi~ies are r~="'t 

covered by today's RCRA regulations, we see no need to 

r~solve the jurisr.ictional issue at this ti~e. The Com

pr~ssed Gas Assoc: ltion possesses the right to p~tition 

the Court of Appeals for rev ie'tl if and \"hen the Agency asserts 

jurisdiction under RC?A over these activities in the future. 

Sincerely yours, ,· 

Ch~&f. : /tr:~ 
Acting Assistant Ad~inistrator 

for Solid N'ast'! and Eznergenc:y ?.es?onse 

2 
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UNITEO S,,, ... !S ENVIRONMENTAL P~OTECil "'GENCY 

WASHINGTON, D.C. 2CL50 

• ·:-;../ 6 1•:::' I .•.. .., -. 
Lawrence \oi. Bierlein, Esq. our,c1 0 , 

Compressed Gas Association acu .. •o '·u.nt .a.No •~·'t•cu.,.c:v •u,o:oout 

910 Seventeenth Stnet, N.li. 

Washington, D.C. 20006 

Dear Mr. Bierlein: 

~his is in response to your inquiry on the Resource 

Conservation and Recovery Act (RCRA) require~~nts to handle 

residues removed from compressed gas cylinders. 

We understand that cylinders (defined generally under 

Department of ~ransportation regulations, 49 CFR 171.8, as 

pressure vessels having a water capacity not exceeding 1000 

pounds and constructed in accordance with DOT requirements) 

are typical).~· returned to gas suppliers containing gaseous 

residues. ~ further understand that these returned cylinders 

often are •topped off• without discard of the residues, and 

with reclamation of the residues by the ges supplier.. In, 

these situations, the residues are not solid wastes under 

S261.2, and thus, do not entail consideration of compliance 

with the haza~ous waste regulations. (See letter from John P. 

Lehman to you ~atec5 t:aw'ember 3, 19SO.) 

If the gas sup~lier, however, decides to ~isca~ cylinders 

containing gaseous, liquid, or physically solid residues 

• {i.~., non--eapty containers) that aeet the definitions in 

40 CFR Part 261, the nsidues in the cylinders become lia:an!ous 

wastes because they an being disCArd~, and these residues 

(and the cylinders) must be handle~ in compliance with the 

regulations. Any shipment of theae contained 9aseoua or 

other vastea off-site auat be in compliance vith .all generator 

and t.ranaporteJt- requirements under • 0 CFR Parts 262 and 263. 

Additionally, any such 9as cylinders which are discarded or 

intended to,.~:&,.aiscarded must be managed in accordance with 

the requirement:• under 40 CFR Parts 26' to 267. Furthermore, 

any liquid OF.pbJSically solid wastes removed froa the cylinders 

or derivea fra.-the treatment of the contained gases, such 

as scrubber residues or waste neutralizing solutions, tha~ 

·are hazardous aust be aanaged in ac~ordance with the Subtitle C 

waste regulations. 



!he prim1ry qutstio~ rais~d by the Ce~,~~~~ Cas 

A:lsoclation relates to the ,_ndli...,. .... ,. ......... , • .._.._ 

reaov~re ... ,..iwie•• a1llld neutrali ...-.,. a:i-uoc•• p f!eiit; er 

ven~~ te-· tftt-•'•••paer., Aid- apeci f ially vhet!!ert:tria 

act1v1ty cortat.MIMH the l:la:'\agement of !\arar.!cr..l• waste under 

the RCRA regulations. EPA ~oea not eor.strue the praa~t 

regulations a~ .. -lpplyiftf! to these practic:•s. tPA has priori ti ted 

its regulatory ef!orts re~~rdin; haz~r.:9us ~ast
es, and concluded 

that the flaring and v•nting of haz•reoua eo~~ressed gases 

or gases that are neutralized or sc:rubbe:! prior to their 

rolease to the enviro~~tnt ~oes not c•~nd i~~~diate re9ulatory 

attentioft under the hazareous "'aste re;ulatio~s. Accordingly, 

it is the position of the Aqeney that any g&s cylinder handling 

facility is not aubject presently to regulations promulgated 

uneer the ~esn~rc:e Conservation and Recovery Aet, in the 

h~ndling, neu~raliz
ation, scrubbing, flaring or venting of 

gaseous residues removed from compress•d gas cylinders. 

The Comp~essed Gas Association has conten~ed that the 

Agency lacks jurisdiction unaer RCRA to regulate the 

neutralization, scrubbing, flaring or ventin; of gases 

removed from cylir.Q~rs, b~sed on the·~efinition of •solid 

waste• in section 1004 of RCRA and the le;isl&tive history 

of the statute. In light of the Agency's cetermination 

express~d in this lett~r, that such activities are n~t 

covered by today's RCRA regulations, ve see no need to 

resolve the juris~ictional issue at this time. The Com

pressed Gas Assoc =. ttion possesses the right to petition 

the Court of Appeals for reviev if and vh~n the Agency asserts 

jurisdiction under RCPA over these activities in the future. 

Sincerely yours, .. 

&: r-r---
. Christop er • CAp?er 

Acting Assistant Adainistrator 

for Solid Waste and Ernergency :P.esponse 

2 



- UNITED 5"" "'ES ENVIRONMENTAl PROTECT! • AGENCY 

WASHINGTON, O.C. IOUO 

~avre~ct v. 11trla1D, laq. 
Coapreasea Caa Aaaoc1at1on 
Suite 701 
910 Seve~taeath St., w.v. 
~aahi~&toe, ».C. 20006 

~aar Mr. 11trla1a: 

tD13B -
OYP'ICE OY WAT&III 

~te!P. W1STI WANAGIWCNT 

Th1t ta le reapoeat to Jour tequiry raaar41ea applica~111ty 

of the leaourta CoaaarYattoa aa4 kaco~trJ Act, ••4 ha&ardoua 

vaate aanaaeaaat reaulattoaa taauad thtreuadar, to tha practice 

1e the coapreaaed &•• tndu1tr7 of ·rapat1t1Yt traaaportation of 

CJliadtra ~1 &•• aanufacturtra aa4 their cuato~ara. 

Aa deacr1\t4 to va 4uriaa your aett1ca hera oa Otto\tr 15, 

all CJ11~dera art ovaed ~1 or are •adar the equ1Ya1aat cofttrol 

of the a•• 1uppltar. Vhaa the cuatoaer hat coapleted ~11 vat 

of the &••• the cylinder ta returned to the aupp11ar. Aa a 

•atttr of l&fltJ 1 thtrt 11 fll1dua1 ffiiiUtl in tht C711adtr 

vbea it ia returned. (Tbt rature traaaportatioa 11 axtealiYtly 

rt&ulattd \7 tbt nepartatat of ~r&DiportattOD aadtr tht federal 

Razardoua Material• le&ulatioaa, 4t CFl 170•119.) the cuatoaer'• 

purpose 1a aa\1a& the 1hipaaat 11 to ratura the aupp11er•a 

propartJ, aot to di1card tht r••a1n1•J coateata. the ca1to••r 

doaa aot aake tbt dac111oo •• t'• flaal d1•poatttoa of the 

raaidua in the cy11~4ar; t~ta ta t~a ese1ua1YI praroaat1Ye.of 

the a•• tuppllar. '•rthar, t~a daeltio~ vhet~tr or aot to 

diacard the conteatl of the coata1na: ia aot aade uat11 the 

coataiaer 11 raturaad to tha ••pplle~. 

~~dtr thtat ct~caattaacea; the c••toaar la aot a•~•ratin& 

a waate '' aeraly retarataa t•• cy11s4er •••• aeltbtr the 
raturaed coatatsar ••~ the coatataa• reat••• ta a •aolt4 waata• 

aa that tara 11 4ef1ae4 ta the·•••o•rea CoaaarYatioa •~• lecoYery 

Act an4 Part 261 of tbt EPA reau1atioae ei Mal tt, ltiO. Dnder 

1261.3(,)(1) 1 a •atar1a1 auat •• ••tacar•••• ~afore it ca~ ~~ 

• aolid vaata. Tht •••criptlon JOU ha~• ,ro•14t4 ta41cattl 

that re•1dual a•••• are aot 41acar4e4 ••til tbt ~711adtrl art 

returaed to the tupp11er, t~at ao ••c1a1oa 11 •••• to diatard 

.. 



. '· 

. . . . 

the residual &ases u~t11 the cylinders are returned, and that 
the customer plays no part in this decision. Therefore, the 
••ter1al 1a not di1carded until the cylinder reaches the supplier 
and a dee1s1on is made whether to discard the residual &&s. 
Conse~uently, the customer'• return of the aupplitr'a cylinders 
that may hold acme residue 11 not the ship~ent of a aolid (or 
hazardous) vaste. Simply return1n& auch cylinder• doea not 
aake the custo=er a &enerator, and the ship~ent need not be 
=•nifested to an EPA-permitted facility or be carried by a 
hazardous vaste transporter. 

Sincerely. 

<:)-L '?. 4.L-...--.. -
John p, Lehman, Director 
Hazardoua and Industrial ~astt Division 
Office of Solid Waste (WH-S65) 



c•J':4P 

II. "m7abl~ Liquki !V:sidu~s in reeopllz:ed that wutes claui.5ed by oru 
.CD:-;QinJtrs . •az.ardOUJ waste chuacteriltic may 

.' • One .:OINT\ftSitr wu concemed with poat various degrees of beard baaed on 
'tl"le-inch rv.le.. plied to resithiel other properties or the waste; lor 
11pty cont.ai:lert tb arr buarti~xa.mple. EPA bu re..eog:nized that 

.~~·ely because they arr · ·table liquids. cert.aiD ruteriala that flub will not 
The coltllZlenter argued ~t l!wdity ,upport combustion. a.cd t.hua EPA 
CDup!ed with the Club point of 'd excluded aqu!'Oua 1olutions which 
flnit.iible res( dues lhould be or mo~n't.in leu t.ha.c 24 peruot alcohol by 
i.ruportant ~gulatory concern to EPA velum m the defi.nit.ioo or ignitable 
than the quantity or liquid ignitable liquid. . . . 
n:sidue rema.i.nizl& in an ernpty The Aae hu rec.e1Yed other · 
container. • rnmentJ 0 e~e or bna.rd issues 

Specifiuny. the cornmenrer pointed and is contin to resolve th~m. 
out !.~at ma:ly lic;wd ignitable wutu Re~~y.the A.g .tttY h.as.rrce1ved a 
bl\'e low Duidity and therefort do not J>etiti.oD'from N~tJ~:u.l Pa1.0t and 
drain weU. and that more than one inch Coaun,s As-soci& boo~ on the . 
or sucb materials may remain in a aarne is1ue o'Ngnitable · uicil di~ac sed 
container despite efJorts to drain lhe abov_e. ~ a res til~ .the~ cy ~. 
container. The cornmentu believed that C0~1dtrul:' ~endi.na. the de~ tic of 
the residues iD Rch regulated ia'n1table liqwd and~ eons1de 
containers are actually of low et)neem concems of the comm~ter when 
ln landfills because they •~ not mobile addressing NPCA'a p~Uti Tbe ~. oey 
liquids. EPA disavees with the b the~fo~ D cha~ ~ e~lti D 

CDmmenter. EPA iJ concerned with auch of lh~ o~e·mch 18f1Jtab liqw a 
wastes because they pose a fire hua.rd at _t.hi! . .!:u:u,':... .... • .: · · 
(unless the coat&iners an handled in C Go6 R.aidut6 ·. , . ~·.:-. ·- - .... 
::~: way~· to prevent ignjtion). and / • 1ft (i&l.7(b}(%). EPA defines an empty 
into cessarily because .they .ruy leach compressed gu contai.Der II one in 

rroundwat.er. espe~a.lly ii these which the pressure approaches 
waste.s are Dot ~lso toxac.lo fact. • atomspberic. Several cotnme.oters 
cnnt.;u.ners ho~ rreater than one mc:h expressed concern that users of Ill 
~f'evxtnmefy Yiacous ignitable material cylinder~ might try to uae extnordi.D.&ry 

~o~« a IP"'!•ter hazard. ~an.the means to reach atomospberic: pressure 
. ~mou.nf of a Very flwd ~table be!ore rtlw'nina JU cylinders to the JIS 

mal because the waste wil111ot tend auppuers who own them. 
to run out of the conta~r and mix With 'The commenters au.uested 
other wastes and be diluted. 1ubstitut:i.Dc the words ..... tnchea the 

n.e same ~enter state~ that. th~ pressure of the wen' internal • 
~fie !U!b po~t o.l• ~tenal ~~n distribution muwold" Cor "approac:hes 
the "'bro~d EPA .~.grutability definition atmospheric." EPA does not a~e with 
(flashpoznt <140 F') may be a ~ore . this comment because thi• ch&:13e c.owd 
Important factor than the nt-mch result ill a aignific.ant amount of material 
n:sidu~ linli~ation in d_e~ whether remai.J:Una in the cylinder. EPA defined 
the resldue m a coo~amer 11 hau~ous u empty au cylinder aa o.oe iD which 
and ought to be l\lbJect to regulation. the pressure approachea atmoapberic. 
~e co~e~ler believed that l.be Cla~h because the A,ency Ll conc.emed with 
~ractentti~ a1 weU ~·.the flash pomt the hazard.a poled by the ~•idualaas. 
• ~mpoMant ~ ~eterm~ the huud which. if improperly maDa.aed. may pose 
)()ltd by a.o Jlrullble liqwd wute to a aubstantial hu.an:l to human health 
tumau healt.b and the eavironmenL and and the environment. EPA believes. 
~L Cor e:ua1ple. c:ou.tainer ~sidues however, that this comment J.araely 
.tmspec:t1ve or quantity) wh1ch flash resulted from confusion over when a 
below 140•r but do not 1upport compresaed pa cyli.Dder becomes 
cornbu.stion. an less huardous and aubject to RCRA c.ootrol . . 
should not be treated as baurdoua On Novembers. 1Q80. iD a letter to 
waa~s. Lawrence w. Bterlein or the 

In this c:ommt!!t letter. the writer was . Compre~ted Caa Auodatioza. John P. 
aot ao much qaestionina the one-inch Lehman oCEPA dried the • 
1\l.le as he was qae.sfioniq EPA' a applicability of the Rc::JV. hu.a:dou.a · 
deflniuen of liN table liquid. EPA waste ltllllatioDJ to uen or 
pr.riously explained its rationale Cor compressed 1••· ne letter at.at.ed that 
Mltinc • f'!ub point limit or 140"F in the rerum or the sued cylinder to the 
definina a a iptable liquid. (Set 45 n supplier was not aeneratioo of wute 
3Jl0&-3310iit May 19. 18110. and anrler ROA..l'his lett:r \'Ill widely 

-.k.gro~ ~nt.l. :s;.n- di•tributed to usert of compreued au 
actenstic ot lgnitability. Way L cylinden and. at the rtqutlt ot many 

....l. p. :.S.~ EPA 1w ~~~viou.aly ·Gapf'Uied Jal uaers. &D ed.i ted \'erUOD. 

or the information c.ool&iDed in lh.e lelln 
ia printed below Cor the reader'a 
convenience. (The CompM!ssed Cas 
Association prorided the iA!onn1tion on 
the use and diJpos&l or compreued IU 
cylinders to EPA.) 

AJI COIIIJ!I"eUe<f IU eylindel'l Ut ..... lip 
or .,. ..0. eqwvwa1 ...,.. el .. ... 
11appU.. WbeJI t.be cuat.cmtr lau CDIIIplt1td 
IW tat of t.bt a a a. tbe eyh.Ddtt ia rtl\lnltd to 
the supplier. N a mallet oC l&ftry. th'" il 
fttidual pl"eUUN IJI tbt cylindtt Watll it iJ . 
retumtd. (Tbe tti'W"ll tn.a..lporutioll il 
uteruivtl7 ~a ted w:~dtt the Federal 
Huardou.a Matenala Rt,Watio6. 49 ~ 11'0-

1119). 'nit c.a&oeer'l purpo.:: '!'=~ 
lhips.aa& .. 10 tlhll'll t.ba If. "' 
.aot .. cliaca.N &be naaiAizla ~tiDII 1M 
~- Tllt renera! practlc:.t il to l"ehlm 
cyiilldel'l Cor ref&llift&. The cutaatt tloa aot 
IDih u.. dec:iaiaa - the hal tlitpolitioA .r 
dae,..... ia the~ ...... 
ncJuiw JIIN"IP'*" o1 the ,.. ..,..u.. 
Further. t.bt deciJioa wbtthtt or Dot to 
d.iacud the canteDII of the contai.ntt Is not 
IDidt Wllil t.bt CDDWnlt il rtlllftltd 10 t.bt 
ropplier. u-. tAua c:irc:umstucer.. the ......, 11 
aot auanblla • wute by.....,,~ 
&he cyi&DIW ud Deitber &hen~ 
CDDWAc .. the .. WAed Nlichle la a 
•14ljd wute• u thai ta:ra la cle&aM by .. 
Jtnovc~ C.OU.rvatioa uclltfCIIWIJ Act 
&DO .o a:'a Part -. ~c.a~ae the midut 
aun al"e aot d.bcarded by the Clllto111er and 
the uud calllpreaMd au cyliDdtr i.1 rttunltd 
to the auppliar. the decisioD t.bat reDdttt the 
cylinder (&Dd CODtaiAe.d au I to 1M a waatt ia 
made b)' t.be tapplier. n. Cllllollltt'l rttunl 
of the IUJ'Plitt'a cylinder tbat may bold 101111! 
reaidue doea Dot OOD.ItiNte thtahipllltD! O( I 
aolid (or buudou.a) wute. 'nt cited DOT 
~u.i.rtmtDII apply. however, aDd the 
coDtaiJien IDa)' have to be tnAspotted u a 
k&.'W'doua aaterial. 

D. kgu/otlcn of ksldu11 of Wostts 
Li&~d in J281..3J{t} . 

Under l281.1ed I U1..33(c), Hsidues 
In containera wh.ich held acutely 
baurdou.a wutea art not excluded from 
regulation u.nleu the container which 
bad previously held a waste listed i.n 
I 281.33(e) il triple rinsed or cleaned by 
u equivalent method. One com=enter 
took issue with this proviaion. atatina 
that the amountl of acutely huardoua 
wutet rematDiq iD containers wh.ich 
art emptied ac:c:ordi.Da to l%e1.1(b)(1) are 
d~ rrrlnimi1ed poae no ailninc:ant 
thrut t.o human health ed the 
aovironmenL The ccmmenter further 
stated that the result:ini rinsate would 
require lnc::used bandli.na and exposure 
or the waste to humans. and that such 
a mall amoWit.s of residue do DOt Justify 
thia iDc::reased bandlina and exposure. 
·EPA disaifttl with the c.ommtnter 

that quantities or acutely hua.rdou' 
waste remain iDa i.n a container wh.ic:h 
has betD emptied accaniiD& to I %61.7[b) 



LABORATORY ·WIDE REMOVAL OF COMPRESSED GAS CYLINDERS 

PROBLEM: 

Presently more 1500 unwanted compref>Sed gas cylinders throughout the Laboratory require some form 

of enhanced management. Many cylinders have inoperable valves, questionable integrity, unknown 

contents, or possible radioactive contamination. The current inventory also shows that cylinders can 

contain the most toxic of manmade organic and inorganic chemicals. The current storage of the 

majority of these cylinders do not conform with RCRA or OSHA. 

To provide enhanced management of these cylinders, the Waste Management Group, HSE-7, will 

remove the cylinders and determine their contents. HSE-7 will then ensure that the cylinders are 

recontainerized into DOT-approved containers and/or shipped off-site for ultimate disposal through 
incineration. 

HSE-7 anticipates that this effort will take approximately 8 to 12 months and cost around $1.5 M. 

Ongoing Laboratory operations could be interrupted. 

The DOE has not approved the required NEPA documentation for this new program, which is 
scheduled to begin July 16, 1990. Approval could take more than a year. Safe siting of the gas cylinder 

project is critical because of the pof>Sibility of a maximum credible release from an accident. 

SOLtmON: 

Through the assistance of a highly qualified subcontractor, the Laboratory must begin the timely 

management of these highly dangerous compressed gas cylinders as soon as possible. The 
subcontractor has extensive experience in managing unknown and unstable cylinders at federal and 

commercial facilities, at Superfund sites, and in several states. The subcontractor provides the 

maximum level of expertise in radiation protection and analyses, gas cylinder recontainerization and 

sampling, and treatment by incineration at a approved Laboratory-inspected facility. Inform DOE of 

the action we are taking to eliminate the problem. 

RECOMMENDATIONS/ ACTIONS: 

The Laboratory's effort in managing compressed gas cylinders must begin on July 16, 1990. For 

maximum protection of the environment, Laboratory personnel, and the public, this effort must be 
sited at TA-54, Area G. 

With extensive coordination by HSE-7 with the division's Waste Coordinators, Sector Leaders, ENG 

Area Coordinators, and Pan Am, we will rid the Laboratory of this existing dangerous situation. Also, 

a meeting will be scheduled to informed DOE of our actions. 



Department of En~rgy 
Albuquerque Operations 
Los Alamos Area Office .. 

Los Alamos, New Mexico 87544 

SEP. 1 3 1990 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Mr. Allyn Davis, Director 
U. S. Environmental Protecti'on Agency 
Hazardous Waste Division 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75201 

Dear Mr. Davis: 

The Department of Energy (DOE) has become aware that the Los Alamos 
National Laboratory (LANL) is having some difficulty determining how to 
manage compressed gas cylinders that are owned by DOE. As a money-saving 
effort, the decision was made several years ago to purchase cylinders, 
rather than lease them. The cylinders were refilled either on-site, at a 
government owned/contractor operated facility, or off-site by a gas 
supplier. 

A large number of these cylinders are no longer needed by LANL. Most are 
partially filled. Some contain material that is listed as a hazardous 
waste or exhibits a characteristic of a hazardous waste according to 40 
CFR 261. Vendors have expressed an interest in buying back these 
cylinders to return them to their inventory. 

The Environmental Protection Agency (EPA) has addressed this issue in 
three different documents, copies of which are enclosed. The main 
difference is the issue of gas cylinder ownership. In all the documents, 
EPA's position is based on the premise that a supplier (i.e., vendor) owns 
the cylinder and the user returns the cylinder for refilling. It is 
obvious from the November 6, 1981 letter to Lawrence W. Bierlein, Esq. 
from Christopher J. Capper that discarded cylinders that contain a 
hazardous constituent (i.e., containers that are not "empty" according to 
40 CFR 261.7(b)) must be handled as a hazardous waste. Based on the 1982 
Federal Register notice (47 FR 36094), are the cylinders owned by a 
facility such as ours and returned/sold to a compressed gas vendor 
considered to be discarded? In other words, can we return cylinders to a 
vendor who does not have a hazardous waste permit? 

B£ni.Blt. RfCfiPT REQUES'i£D 



Mr. Allyn Davis 2 

The 1981 letter also states that EPA does not consider the practice of 
neutralizing, scrubbing, flaring or venting gaseous residues to the 
atmosphere to be covered by the then-current hazardous waste regulations. 
Does this interpretation apply to such operations conducted at facilities 
such as ours, and are there any more recent guidelines on this issue? 

Your timely response will be greatly appreciated, because we have a large 
number of cylinders that can be returned to useful service instead of 
being disposed/treated as a Resource Conservation and Recovery Act (RCRA) 
waste (solid or hazardous). Presently, we are handling several of them 
(i.e., storing) as hazardous waste, which causes storage problems at LANL, 
both from the standpoint of permit requirements and physical space. 

If you have any questions regarding this request, please contact Dr. Paul 
Schumann of my staff at FTS 855-5027. 

lPS-001 

Sincere~ ~ 

~~ Se~, ~-(_-·) 
Acting Area Manager ./ 

Enclosures 

cc w/enclosures: 
Dr. Kirkland L. Jones, Deputy Director, Environmental Improvement 

Division, Santa Fe, NM 
J. Themelis, EHD, AL 
A. Tiedman, ADO, LANL, MS-A120 



RECORD OF COMMUNICATION 

SUBJECT: Control 6H-744-92 

FROM: 

TO: 

Randy Brown 
Chief, RCRA 

Jack Divita (6H) 

L"> EC' ...... , .. '\ t \/ r-; \ ·- v t. ( ·' 

NOV 0 :~ 1992 

Deputy Division Director D. . . RCR1; ENFORCEfvWNT 
Hazardous Waste Management 1v1s1on TEXAS SECTION 

DATE: 11/3/92 

SUMMARY OF COMMUNICATION 

I would like to request an extension of one (1) week to complete 
the above referenced control. This would allow the Texas Section 
to coordinate their response with the ALONM Section's response to 
a control on the same subject from M. G. Industries, and would 
allow sufficient time to obtain HQ's input. If you have any 
questions, please contact me at x6794. Thank you. 

CONCLUSIONS, ACTION TAKEN OR REQUIRED 

,r:)z~ 
J 

I I f;-,.,J 7 2-

INFORMATION COPIES TO: Laws, Gloria 


