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Department of Energy 
Albuquerque Operations 
Los Alamos Area Office 

Los Alamos, New Mexico 87544 

MAY 2 0 1986 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Mr. Michael Burkhart, Director 
Environmental Improvement Division 
P. o. Box 968 
Santa Fe, NM 87504-0968 

Dear Mr. Burkhart: 
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This letter provides information in response to your letter, dated 29 March 
1988, regarding the Department of Energy (DOE) budget projections for a new 
incinerator at the Los Alamos National Laboratory (Laboratory). The DOE 
appreciates your interest in this important project and is pleased to 
provide you additional information. 

While the Federal Facilities Information System Pollution Status Report 
indicates the Laboratory will construct a new production incinerator for 
hazardous waste, this description is not totally accurate. Several years 
ago, the Laboratory carefully evaluated the generation of low-level 
radioactive waste and decided that a facility to treat and reduce the volume 
of low-level radioactive waste was needed. With this in mind, the 
Laboratory pursued and obtained funding for a new production incinerator. 
However, as the Laboratory continued to evaluate other waste sources 
including mixed waste (radioactive and chemical constituents) and hazardous 
waste, it became apparent that the most cost effective approach would be to 
include capabilities for treatment of these wastes in the design of the new 
production incinerator. 

Following a discussion with Mr. c. Kelley Crossman of your staff on 18 March 
1988, it was determined that construction and operation of a new hazardous 
waste incinerator would require a two-phased permit. The first phase would 
be a partial permit allowing construction of a new hazardous waste unit as 
required under Section 302.A.l.c [Code of Federal Regulations (CFR), 
Title 40, Part 270.10(f) ]. The second phase would permit the operation of 
the unit as specified by Section 30l.A [40 CFR 270.l(c)]. As you reiterated 
in your letter, review of the application for the construction phase of the 
permit could take at least one year and, therefore, impact the schedule 
dictated under the low-level waste program. 
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Because of the urgency of moving towards better treatment of low-level 
radioactive, mixed, and hazardous waste and because of the time constraints 
for Environmental Improvement Division (EID) review, other options were 
evaluated. In a recent meeting with Mr. Crossman on 4 May 1988, personnel 
from the Laboratory discussed the possibility of construction of a low-level 
radioactive waste incinerator that would later be evaluated and permitted 
for operation of a hazardous waste treatment unit. As a low-level waste 
incinerator, compliance with Section 302.C.3.b requiring approval for 
construction of a new hazardous waste unit would not be required at this 
time. 

The DOE has also reviewed the Environmental Protection Agency (EPA) guidance 
memorandum, dated 30 July 1987, from Bruce Weddle, Director of Permits and 
State Programs Division, Office of Solid Waste to Resource Conservation and 
Recovery Act (RCRA) Branch Chiefs, Regions I-X regarding •state Program 
Advisory #2-RCRA Authorization to Regulate Mixed Wastes• (Enclosure). This 
memorandum clarifies that "mixed waste handlers are not subject to RCRA 
regulation until the State's program is revised and approved by EPA to 
include this authority.• As the State of New Mexico has not yet been 
delegated this authority, mixed waste handlers in New Mexico would not 
currently be subject to RCRA requirements. This memorandum also states 
that, pursuant to RCRA Section 3005(e)(l)(a)(ii), a facility may qualify for 
interim status provided the mixed waste treatment, storage and/or disposal 
unit(s) exists on the date a state is authorized to regulate mixed waste and 
the facility submits a Part A application within six months of this date. 

In light of this memorandum, it appears that there are two options for 
permitting the mixed waste component. The first option is to treat the 
mixed waste in the same manner as hazardous waste and apply for an operating 
permit later on for treatment of mixed waste. The second and preferred 
option is to construct the incinerator as a low-level radioactive/mixed 
waste incinerator and meet the interim status requirements. 

We believe that several advantages would be provided by having a mixed waste 
incinerator with interim status. For example, although hazardous waste 
could not be destroyed in the incinerator without an operating permit, a 
mixed waste incinerator would enable DOE to perform the activities necessary 
to complete the hazardous waste permit application process (i.e., a trial 
burn) in a more timely manner. In addition, DOE is cognizant of EID's 
concern regarding the storage of mixed waste at the Laboratory. An 
incinerator with broad mixed waste capabilities and interim status would 
assist DOE in minimizing mixed waste storage needs. 

The DOE would like to pursue the latter option and begin construction of a 
low-level/mixed waste incinerator within the next six months. We will be 
happy to provide information including plans and designs for this facility 
as they are developed. However, application for a hazardous waste operating 
permit or a major modification to the Part B permit would be submitted at a 
future, more appropriate time. 
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The DOE hopes this approach meets with EID approval and provides an 
acceptable solution to all the issues discussed above. We will continue to 
provide information as indicated and would appreciate a response at your 
earliest convenience. If you should have any further questions regarding 
this matter, or would like to meet with us for additional discussion, please 
contact Donna M. Lacombe of my staff at 667-5288. 

Sincerely, 

~ 
Harold E. Valencia 
Area Manager 

Enclosure 

cc: 
A. Tiedman, LANL, ADS, MS-Al20 
J. Puckett, LANL, HSE-DO (AI #58), MS-K491 
M. Martz Emerson, LANL, (HSES-88-231-1, AI #30 5/9), 

HSE-8, MS-K490 
R. Koenig, LANL, HSE-7, MS-E518 
A. Davis, Region VI, EPA, Dallas, Texas 
c. K. Crossman, EID, Santa Fe, New Mexico 
E. Nunez, Chief, P&FM Branch, LAAO 
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UNITEO STATES ENVI"'ONMENT AL PROTECTION AGENCY 
WASHINGTON, O.C. ZOUO 

o••tcr;: OF 
SOI.IOWAST& AlljQ l'o!iiii<;, ... C:'ti:U$~O .. Sl 

MEMORANDUM J..l 3 0 1987 

SUBJECT: Stat~ Program Advisory t2 -
RCRA Authorization to Requl~~~ed Wastes 
Bruce Weddle, DirectorS~ 
Permits and Stat8 ProQr~s Oivision 

FROMz 

Office of Solid Waste 

TOz RCRA Branch Chiefs 
~egions I - X 

. . The pur~ose o~ State ProQram Advisory (SPA) 12 is ~ourfold. One, it delineates timeframes by Which States must obtain mixed wasts authorization. Two, it provides a aynopsis of the information needed to demonstrate equivalence with th• Federal pro;r&m in order to obtain mixed waste authorization. Three, it presen~ information about the availability of interim status for handler• of mixerl waste. And four, the SPA presents the Agency's position on inconsistencies as defined by Section 1006 o~ ~CRA. 

BACKGROUND 

On July 3, 1986, EPA published a noti~e in the ~edera1 Register (see Attachment 1) announcinQ that in order to obtain and maintain authorization to administer and entorce a RCRA Subtitle C hazardous waste program, States must ap~ly for authorization to requlate the hazardous components of mixed waste as hazardoua waste. Mixed waste is defined as wasta that •atisfiea the definition of radioactive wasta subject to the Atomic Energy Act (AEA) and contains hazardous waste that either (1) is listed as a hazardous waste in Subpart D of 4~ CfR Part 261. or (2) causes the wasta to exhibit any of the hazardous waste characteristics identified in Subpart C ot 40 CFR 9art 261. The h~zardous com~onent of mixed wasta is reQulated by RCRA. Conversely, the radioactive component of mixed waste is reoulated ~Y either the Nuclear ReQulatory Commlasion (NRC) or the Department of EnarQY (00€). 



In addition, DOE issued an interpretative rule on ~ay 1. l~~7 to clarify t.he definition ot "byproduct material" as it apPTle"a-TO 00£-owned wa•~••· 'l'he final notice stipulated "that only the actual radiOn\.·clides in DOE waste streams will be considered 'byproduct material." Thus, a hazardous waste will alwaya be 1ubject to RCRA regulation even if it is contained in a mixture that includ~s radionuclides aubject to the AtA. Clarification of the implications of the byproduct rule wa1 previously trar.s~itted to the Region• (see Attachment 2). 

MIXED W~STE AUTHORIZATION C!ACLINES 

State• which received final authorization prior to publication of the July 3, 1986 FR notice must revise their programs by J~ly 1, 1988 (or July l,-r989 it a State 1tatutory amendment ia required) to regulate the hazardous components of mixed watta. Thia eehedule ia ett&blished in the "Cluster Rule" (51 FR 33712). Extenaiona to theae datea may be approved by the Regional Administrator (aee 40 CFR 271.2l(e)(J)). 

State• initially applying for final authorization after July 3, 1987 must include mixed waate authority in their application for final authorization (aee 40 CFR 271.3(f)). In addition, no State ean receive HSWA authorization for corrective action (§3004(u)) unleaa the State can demon1trate that its definition of aolid waate doea not exclude the hazardous component• of mixed waste. This is because the State •uat be able to apply ita corrective action authorities at mixed waste unit1. 

PROGRk:l R!V IS I ON R£OU I REM!NTS 

Applyinc; for mixed waate authorfzation is a simple, ltrai9htforward process. The application packaqe ahould include an Attorney Oene:al 'a State•ent, .the applic.able atatutel and rule•, and a Proqram oeacription. 

Attorn•~ General'• Statement 

The Attorney General will need to certify in the etateaent that the State haa the nece11ary authority to regulate the hazardous components of mixed wa1te aa hacardoua waste. Copiea of the cited statute(•) and rulea 1hould be includ•d in the State'• application . . See I t em I . G • , " Ide n t 1 f i cat ion a nd L i s t i ns " i n the Model AG Statecent In chapter 3.3 ol the State con•olic!atad RCRA Authorization Manual (S~RAM) for additional 9uidance. 
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Pt·oqt:am tkscriotion 
the ~ogram Desc :: ip t ion should aljdr~!S hew th~ tl.C~A 
po~tJan of the ~ixed waste p:oo~am will be implemented 
and enforced, a~d describe dvailable resource~ and 
eosta {see 40 CFR S271.6). The State ~ust also d~mon
stcate that staft has necessary health DhY~ics and 
other radiological training ~nd has a~ptop~iate security 
clearances, if needed, or that the State agency has 
access to such people. 
If an a~ency other than the authorized State agency is 
implementinQ the RCRA portion of the mixed waste pro~ram, 
then the application should include a Memorandum of 
Understanding (~OU) between that agency and the al.ltho
rized hazardous waste a~ency describing the rol~s and 
responsibilities of each (see 40 CFR S271.6(b)}. Lastly, the Program Oescri~tton should include a brief 
desc~iption of the types and an estimate of the number 
of mixed waste activities to be regulated by the State 
(see 40 CFR S271.6(g} and (h)). Chapter 3.2, ~rogram 
Oeseription, in the SCRAM provide~ additional guidance. INTERIM STATUS 

In authorized StAtes, mtx~d waste handlers are not subject 
to RCRA requlation until the State•s pro9ram is revised and 
approved by EPA to include this authority. In tne interim, 
however, any applicable Stat• law applies. Treatment, atoraq• 
and d1s~oaal lac111tiea •tn existence• on the date of the State's 
authorization to reoulate ra1xed vast• may quality for interim 
statua under Section 3005(e)(l)(A)(ii) 1Drovid1nQ interim status 
for newly re9ulated tacilities), if they submit a Part A permit 
application within 6 months o~ that ~at$. In addition, any 
auch facilities which are land dispoa~l faciliti•s will be 
subject to loss of interim atatus, under Section 3005(e)(3), 
unleas these facilities submit their Part B permit application 
and two required eertifieationa (i.e. Qroundwater ~onitorino 
and financial aaauranee) vtthin twelv• months of the affective 
date of the St.te•a authorization (i.e., within twelve months 
of the data facilities are first su~ject to re~ulation under 
RCRA). Notea federal facilities that handle mixed waste are 
not required to demonstrate financial as1urance. With r9spect to facilities treating, storing or disposinQ 
of mixed waste in unauthorized States, Headquarters is cu:rently 
developing a Feceral Register notice that will clarify inte'i~ 
status Qualification requirements under Section 3005(e) as they 
·~~ly to af~ected facilities ehat have not notified in accordance 
with Section 3010(a) or submitted P~rt A and/or B ~ermit applic
ations. We anticipate lssuinQ tMe f! notice early this Fall· ' 
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·~.·;.· :· ..• WCOliSI STtliC:ES 

Section 1.006 of RCPJ\ precludes any soli-1 ~Jr hetzardous was~e regulation by !PA or a State that is "inconsistent" with the requirement• at the AU. tf an inconai.stency is identified, th 8 .,;f inc:onaiatent. kCRA requirement woulc:1 be inapplicGOle. E'er examole · an inconsistency might occur where compliance with a speci~ic ~CRA requirement would violate national aecurity interest•· !n 1 uch in.tancea, the AtA would take precedence and the RCRA requirement would be waive4. 

The £PA and the Nuclear Regulatory Commission conducted a comparison 0~ exiatinq regulations tor hazardous waste management and low-level radioactive waate management under 40 CFR Parts 260-266, 268 and 270 and 10 ~FR Part 61, respectively, to ascertain the extent· of potential inconsiatenciel. None were identified as a reault of that effort. The compariaon did inc:1icate that there were difference• in regulatory atrin9ency. however. Thus, in iaauing permitl or otherwise implementing ita mixed wa1te program, Statea must make every effort to avoid inconsistencies. 

If you have ~ny question• please contaet Jim Michael, Chiet, . Implementation Section, State Proqram1 Branch (WH-563B) at FTS/(20~) 382-2231 or Betty Shackleforc:1, Mixed Waate Project Manager, State · Program• Branch at FTS/(202) 475-9656. 
Att&c:hmenta 

ccs Elaine Stanley, OWP! 
Federal Facility Coordinator• Region• I - X 
Chris Grundter, Federal Facilitiea Task Force 

... 
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Thursday 
July 3, 1111 

Part VI 

Environmental 
Protection Agency 
Hazardou• Waste: State Autftorlzatl~n To Attulatt Haaaraoua Com,orlenta ofi Radioactive Mixed Waatea; Notice 
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IHVllltONMIHT.lL 'AOTICTIOH 
AQIHC'f 

"•1.·-·-~· ":.. 
Statt .l~o~tP,ortzatfon To "••wtaft tfle ~aurcte~o~a eomoonM~ta of · "acrroactlvt MIIH WtatH Undtr tl'le lltuo~o~rct CO,Itt"fatron ""d Atc:ovtty 
Act 

aol~teY: £rl\::onme!'lto~i Pror~crton 
A~t:'lt:)'· 
aCTTow. ~orict. 

IUMMaiiY: ,.,, £n\~ronmentai Prortc:~:on 
"'''"'' tEPAI ia today puchsluns • nllLCI ·tftat rn ordtr 10 ocratn and mlt!'l .. ltl IUiftOMIIIIOft 10 l.:fml!'ltlltr 
1nd '"fore• a ltuardeua ~ur• groaram p~;rsuanr ro S~o~blltlt C of rht ltuo'"ret Constr••allon and lhcour) .-\c:r 
tltCR.o\1. Staru muar "•'·• au:!'lor•t~ ro rt1ul111 tht llaurda1.11 compot~tnts of 
"tldtO.Ctl\'1 mlllltd WUIII '. "lbdloach\t mrud w.,,,, .. art "·urrs rh•r eontarn lluardo1a wuttt sub11~1 to RCRA and radioacuvt wurtt •·~bltC:t to rl'lt Atomrc Entrl)' Act (ALAI. 
o.an: !IIIII which have rtcti\'td EPA turhonzanon pnor to tl'lt publicity date of'"'' Sotict mual. wuhin ont y11r of tht ~llbliCIIIOft dart of thiS ftOfiCI {tWO ~urs ,( 1 Slalll!lll.ltory amtndmttll •• rtqllrtwdl (i.e .. by fuly l. 1917 ano l~oo~l)' !. 19111. dtmontlrllt aulho!"'lty 10 rttularl rht haurdous compontntt of radioactru mi.ucl Wtlltl Slo1tt1 . in111ally apply!nt (or fintl •utllonzarron • rctr lui)' 3. 1M1 muatrnco:'lloralt th11 pro\'ition ut rher IPl'llcaMft!or final aulhOtiJitiOft. ,.,. ,.,llltTMC. t .... O.MA?IOM COtiT&~ 

Otn111 Hawktnl. Ofl'ic• of ~lid Wutt 1 \\' H-Hl•8). IJ.S. !nvtronmenral PtottCIIOft Attncy, 401 M Slrlfl SW., \\ ..s~•naton. OC ~. 1:0:) 31:-::10. 
I\II .... IHN'fAAY ••o•M.tflOilf: 
A. Auttloltuttoe of Stalt Hautdoua 
Wuct~t 

S.C!tOn lOOe(b) oiROA PfO\idtllhll St•r•• ma)· apply to EPA for 
au1~0r:U11on ro adminilftr ancltnroret 
11 lluardove wutt Protr•m ~tunuaftt to s~~t:tlt Col RCJtA. Auth.,l'lzed Stete pr.Jtrama art camtd 0\.11 :n htu oC tftt F'!dtraf f'tOit&m. Hcwt\ tt. EPA 11 
au~~OMUd 10 imt:~ltmiiH rhe HuardovJ 

and Solid Wull Arntndmtntt to RCRA (HSWA) (Pub. L.. 96-4111 '" autnorrud St11u 1111 ul thou Slttu revtat tllttr ptoar•m• 10 tncorporate tht HSWA Pt'qt.aremenll and rectt\'1 EP.\ 
author~utton to zmg!tmtnt HSWA. 
Rtq 111 rtmtnta for oorazntn~ 
tutllortUIIOn art Ill forth In~ C;R Par! 211 To datt. 41 St•rulll\'t 
ftCII\td (inti IUlhOf!UttOn (!'101 
incJudcna HSWA). 

1. •••\U•tioa of Radloactlu Wuttl 
Stcllon 100t(Z7l of RCRA ucludu (rom thl dtfii\I!IOft Of"lolid WUit", "aourct. eptc:11l nuc:!tar or bn:~roducr mattrloll U dtftntd by lftt AIOiftiC 

!ntrty Act o/19!4. u amended (A!AJ (68 Stat. i23J." S1nc:t "Piuardou• wutt·· it deOntd by tectlon 100..(5} u a eubatt of "tcl•d wastt··. "eouree. IPtc:••l 
nuc!tar and byproduct mlttt:al" trt utmpt from tht dt(inn•on of 1\azardoua ~A'Utt and thut from tht S11btttlt C pro,rarn. 

Whtlt source. lptcial t~ucltar and b)Oproduct rnarttlll art elurly turnpt (rom RCRA. tht uttnt of tht IIIIUit't 
applie~bdiry to wtattt c:onttlntnt both huardout wurt and tou~t. tpecrel nuelttr or byproduct ma1tr1al "•• bttn 111 tvtdtnt. Tht qun11on of wl!rd\ 
wu111 are tncompuud b)t thtttrrn "bvproducr matarrel" 1'111 also bt•n tht ll.lbjtC:! of lome COft!I'O\'trS)'. Wt tiOII rnac Ult dtfrn1hon of byproduct mattr:1f ia cumnrly tht aubjtct of l'\lltmakinl by tht Dtpartrnenr of Entrl)' (DOEJ. (50 FR 45731. Novtmbtrl. 191!). 

Clvtn rht lack of clanty oa rhia iseut. EPA did not prtvroutly ~tQu1re 11 • condition of State authot1Uilon tllat cht Sttlt h~t reculacory 111thonry ovtr tl'lt luutdoua compontnll of radtoachvt m.ud wttttl. In audlol'l~tnl Startt. !PA did not inquare tnro Stalt authority over tht hautdout comt:~ontnte of 
radlouti~tlftlxtd wuru and medt no dtttmunauon or whethtr 511111 1\td authority over tuctl ~~rulla. 
Accordinaly. the Attnc)' hu tektn tht poattron tl'ltl c:urrtn1ty euthonuc Slo1tt ~ro1ramt do not appf)' to Tldao~tt'ft m1."d Wlllfl, 

Thua. radrotc:ti"tt miud wu11s are 
!'101 eurrtntly tubjtct to s~b!lllt c 
rtaulauona •n eurhomtd Statu.• EPA hu new dtttmHntd rhat wuru 

0 c:ont1zn•n1 both heurdoua wur• Ul.j 
rldtO.CTlYI Willi lrt aub 1tc: !O ·~. RCRA rtaulauon. 

roday. Wt Itt htrtby ;:IUOitS~ ~2 nottct tnn pursuant to .o CFR ~-: 9 (whzcl'l rtqrmu Sratt prorr•rns •o 
retU!III Ill WUIU CO!'IIrOI!td u~:~~ <Q 
CFR Ptrt zen tad1oactzv• rnr~eJ "•-~· ... art to bt pert~ lllthortud Sr.ot 
pro1rams. Statte that eltudy ~.,' . authorutd e>rctrams muar ,., .• u ,., •·r pro1rama (if ntctuaryJtnd m~.:sr •!'PI\ for authol'lztllon for hazardcuJ 
compontntt of radloecttvt ""•xtd 
Wllltt. $11111 l'tl~£11 dt!'IIOI'IIItllt IO !fo:t appropriere EPA lttetonal Admt!"'rstrf• .~ that thtrr pro1rarn tpphu ro all . haurda\61 waatt tYtn 1! mtxtd wtth, radlcacuvt weatt. Thi• dtmons1r1rro, mutt be made w1th1n on• yur of ll·~• publicauon date of thia nouc:e.' St~·u 

• Tilt e•ctt~ 11 tllll•l '" til• v•• of fill~ 1 HSW., 111tliOP'III" •n IYtiloroU~ Sttltt U" t~ 11 .. 111 HSWA l .. ltloflta.t If tltllltlftAI Ill 
1 IIIIM"'" ....... htllorlty .... ACJlA·-·l., .... _,L U11ar 1 ..,.,1. PA "" ,..,urr ..... • : 

• ,..,.. ........... ~··· ......... ~~· ot:t'"'!! 
fiiiiiiAMHtl •Ill..,._• •u•• "''~"' 1111111 u4 eolW. WOtlllllolftlll-1 ..,.,~ ;&w•\ •. ot' tKiillln tllet ... , .... 'il'!ll MlKI te ICI., . Nlllalltll llu.N ... CllltiMIItflll r.l ••••OotCI" ~ 
1111M ••"" IN Ml ICJlA·,....~·•••ct '"""~ 1.,•"-'IH Stilt ltCIA '""'"'~ ••cttatt•·•• lltaM •tilt wtll M ANI ...... II .. I M••J 
•UII' tor twMtn II COII'fttl"l IChOII "' '"· ·~ •Uti 11111\fltllfftl IIAIIL n.. ,e41fll 4eitll•l, ..,. ,.1 ............... II Ill ....... Hlltfllii'W\' .. It •• ""'"ere, .... a. MAliN~~~~ cef.a•"•"• a trt 

1111 M"l''"'* Tlllrefore. '" Clttf •• _.,.,,. ... ,...,. .. ,,... ,., ............... lt4tlt .... ,, . ..,,.,, ,.,,"-" .. ,,.. ftt !HII 4tfltllttoll ot to' ~ 
wtlll. •fled IIIIJ "" tiCIIIM IIIJ&r4fil ' COII,aAIIIII II PlfleiC11•t Ill IN IUtlft lf<-•ot• rlchOICII" IIIIIH •1111 11 ""''41tH I Mit~ .. ott '' llflftr till 1«mllCIA trtttalll ,.,,,,, COII'ot ~ •t roCtltch•l ,_.,. ...... .,. 1•11111 t lllf ot:"W ... II .. CIIO tll'tettv• tCIIOIIt 1 11tt,.. •t otiiO:~•• ..,..., 
~Uitllll I ACM '"'"''' .. '"• (oiCJIII~ IC:Jl.olo ' '"'"""""'ecn"'''" a~ .... ,,, . I IPA •• 1111 '" ... , ........ ,,..., ...... 114•• : Mo•t•tr. '"Ita/It II cite AltiiC) • .,., .01o1 ),. ·' - .. "···II II ·~·1'1111 10 ....... ,,. ... - •• ello••••~ eo C1" 2~: llltH.11 ftt S•11e ""'•fll Mocftf•C&IIOIII II COII(Itlft IO oq~tiiiOt\ elto•t•• 
"""'' 11111 U4 lilt DI'OfOttt II '"'t:IC 60 <:n : Z11.:1 10 allo• Stlln """''"'! I olu;ll ,u: •t lftCOitttlll Cllllllll IO liM ,Itt Pol f'Ot'ot'll 10 ~I OCCII"tC oft 1111 trteldt11112 ~~~~·:~a \\ ,,,. 
••••~ota"Y ~"'"''' .,, ""ct""' "" otS~.' ~· •1 

, .... """"lei lit ... _ •• ,",,. ... .lOt '"'"' .. " • I~. UA ••lltllo,. SIIIU rt""'"'' c;~••n·e • IOO,UCft Itt rW.ucn•t ,.,.,4 •n••• '1 4 "\l ·•···. tilt''' ••••n• •• 1 1."111 lrt ""'::~ ~ro:- .:. ·• I 
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anallally appl)ant !or ftneL a~&tt\cnutaon 
ont year alter 11\1 pubUc.uon date oC 
1t111 nouCI mutt make rha• 
dtmontrreuon in tllt1t an•tiar 
epphcatiOft. 

In moat c:Jitt. tll•s ~~~ooi! rtqu:'' o~ry •n 
'"''"""' t II•''"''"' !)\ the Stale Attomt)' Central eanct mea~ St•ru 
ho)\'t the same eli&:IPI:on 10 tl'lt 
dtfinmQn of "toild wurt" 11 tl'lac 
con•••n,.d In uctton 100o112~1 of I'Cit~. 
Somt St.altt. 1\owevtr. may requsrt 
ttarutory amtndmenta an order 10 
rttulalt tl\ll\uardout components of 
radaoactl\'1 ma,td wutas. Such 5UIItt. 
tl alrudy 111thor,nd muat rt\ISt tll11r 
pro1ram• w•cPian t~~~o·o \'Ur• of,.,, 
pubhca:son d.i!t ol th1s nnh:t S!,.:u 
lftlllltll~ IPDI)'Iftl tftll nted I ~t .. :uiOI') 
auftendnltnl "''" ha\f 10 obt•'" 1ha 
,.,,11ndmtnt before I&Jbm•lllnt "" 
apphcauor. ((It rtnal aurhonu:1on 

In order 10 demonttratt rr,ui•••on of 
th• haur~o111 compontnll ()f 
r:uJtUaCtt\'1 maud wures. Srat,.t thould 
'"'t,"ut 10 tfo:e ap;Jraprre:e R•s•on .. r 
Admutiltrator a copy of all arr:ac:al.llt 

llltutary end rttulatory ;~rov•taoru. pi101 
a ttaltmtnt b~ '"'' Stttt .\uorney 
Ctntrtt 10 tht tfhct tl'lat 11'11' Srare s 
hUardOUI wUII pro~rtlm apptoU 10 
wutu cant,.anrnt boll'! l!uardous "'urt 
tnd radaoactl\t "''Ult u d1f1ntd 0\ rneo 
AEJ\. ((an uanc:y other than rht 
.authortltd huardoua wu11 '''"e\ "'"! 
implemtnt tht rad•o,.ct• \' ml\.:od "'a~~,, 
p~oaram. tht tuthortUtton IPPiiUiaon 
,~,~,, •ncludt 1 ducrtp!ton of tnt 
attn C)' • hancuont ( ••• 4G Ci-' R :~t &I lJ II 

' and a ."4tmottndum oC t.:nt.ltrttandtnc 
bttYidttn that altl'lt:)' end •h• •uri'loraztd 
huardoua Wlllt •ttnc]. ducr•b•nl rna 
rai•• tnd ~~~ponsabtlaou of uc!'l. 

Tht OOE l'lu propoatd an :r.ttrpr.'•' ~ 
dt!tnttton of rhe t~rm ·brproJucl 
m;.ltr1al" (!:l F'R U"~o: ~oHm~,., 1. 
tM31. and 11 now tv•ll~ahnt ~ubltc 
ccmmt:'!t. Ptnd:nt clar•ftcatt~!'l of tn•• 
IUut. ,,,, matttr wall be ICidrtued en a 
CIII•O\··CIU bUtl. 

'v\ t ~Jso 1'1011 th.at IIC!IOft 11'10e Of 
RCRA prtcl11dt1 any rta~o~l.ttt~n b\ El'.~ · 
or' Sllt:t whac:h 11 incc,nltllt~t watn •he 
rcqutrtmt:'1:J of'"'' AIOI!IIC E:'lll.\' Ac! 

~.?.~ al'ld '~t Stitt mH ... ,,, rc·e :,., ~ 
CU~·b~·CUI! tJ..oS1S ·~11 '~t 4~:· ~f"\ ;.( 

I 1DOe iO rnodd1 n .. u~:::~s "~"• · 
rr<,p.uttn\rnta to •da~rH 'l'J.-J~· . ,' 
rna:ud ~~~o·uru iCf!\II:H ::•~J .·: 
'uuancaofE:PAs·,a.'~''·1~· .• ~ ... - ., • 
ttl (orah I'TOI:ed~r@l\ :.-;~ ~dr:·n~ ~· •• 
11'\CCI\IItttro.t)' •UIIf in <tlol;,;·~··-"n ~j' \ 
rl'lt ·'ua:!u~ Rtt•.otAt:n Co~"'~,. • 
l!\PC:. And OOE l'llt;! ot .... orlo. ~.a. 
roaerl'ler to d•' e1op lu•t:Jnct 

~01\lloiii'\SIIndtn, al'l\ Ol!'lfl• >l''-' • . ., 
oC law. •ll requ'rtmtn!s of :~r .-'.£.\ .~..1 
all E\P..:"'•'• Ordtr! conn~~·~~ 1~" 
hanJI.n' o{ rutncttd d••• .nc 1.1::"r"'l 
ucur"' tnfurm.ttaon 1:\c!~o~~.na ncr<l·'ll· 
lr.~ow · rflq-.trrml'nla. sil .. !: :-or •CP····,,;,·., 
IO ··n~· (lr:tl\1 of ICCISI tO Ci..d'lJ I!J 
rnforr::it!aon 11ndtr 11\1! ;lr•J' ,s,flr 4 of 
RCRA. 

D:.:Pd l11t1w lO. lNG 
f. ~·IaMon l'o""· 
:4JI•t:"'"' ... ~.~'1,,/f:"!J'\'f I).' s. ' : ~: • ' 
it:ltr,, .. ,.,.., ~.,,~C'flfl 

tnt Or.c ••s~ r,t.d ~-:-«~ 1: :1 :''" 
1M.41 ... COOl ,._.,._ 
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.. SUBJECT: 'Energy's (DOE) Final Byt'roduct Rule Re~ulation at 00€ Faeilities 
FROM: 

TO: ast~ ~ana~e~ent Divlsi~n Oi~~ceo~s it~tr; ions I - X 

This me~orandum is lnte~ded to abate any uncertainty surrounding tr.e implications oE t~e Oepart:tt~nt of £ner~y's (00£) final byproduct rule on mixej waste r:~;ulation at DOE facilities. 

On "'ay l, 1987 DOE: published its ~in!l .,yproduet rule (51 t! 15937, co~y attached). In that. ~ule OOE sti~ulates .. that ')nly the. actual ~adionuell.1es tn COf; waste streams ~ill be considered byproduet ~ate~ial." ~he e!feet of ~,il inter~~et:ative r".Jlem.aking is tl'lat -tll OOE '¥-!Sta str-tarns '-'hieh eit!'ler contain a listed waste or exh!b!t a ,az~rdou~ eharact•ristic will ~·· subjeet to RCRA re~ul•tion. 'tou·· shoul1 ,.,-:)te t!'lat this inter~retlti~r. is consistent with the ~?~/~ucl~a~ Rejulat~~Y Cc"t'1tiss1cn ('.;RCl joint definition of =..,,~erei..al l~·..,·l!!vaL ~ixed . ..,asr:s l5s·_..,.1 earlier this year. See OSrvER Di.rec:iv'!t 1432.00-2. 
In addition, I would l.ike tn u9d.st:~ you on t:.h.t fi.nci..,.;s and ,l:atul of the Mixed Ener~y Waste Study (~£WS) i~ ~iew of the fLn~l ':)ypr~duct rule. AI 'fO'.J knew, ooe: presented a ;lC.,DIJS.al ~::,-, ~&':\ tOC' exeludirq hiQh-level :~n~1 t~.snsur1nic :'nixed '"'ase.ws f:-oM RC:t~ juris-. diction. The "roposed exclusion <~~as ;lr~cicJt:e·~ ~n DOE's eonte,e.ion that t~tLr ~ast~ .nana~a~ent ~~~c~ ;es ~ere wq~i~alent nC' suoe~ior to .tho~• "'an1.!taj ~y RCRA and re·.:.i:-ed .s le1al -~ott>!':-:ninati~'n that reQulat-:Jry ,j~J~lic.!t:.J.on <~~.ss inconslster.t. -~CCijrdi.~ly, th~ "1E~•~ task for:ee waa cnl"'.rni:S.,i.or.ed in ~ove"tber, 1986 t-:J ~Jat:h.er technlcal 1nfor":1ation on the rner1.t:s of ooe:•s .s:5strtion. 'lou shoi.Llci'note, . however, t:hat "ast :.H'!etices were r.ot i!'lclud~d in the DOE' ·~ro~osal: nor we~e they reviewed ~y t:he t:ask f-,ree 1uri~ subsequent si:e visits to seleet DOE facili~ies. 
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In March of this year, e~e MEWS tas~ f~~ce issue~ lts Et~al t'~"OOt"t which indicated that to a laq" ext~nt., DOE man"'g'=~e:it -: E nian-level and.t.i-ansur~nic mi:<ed l.iastes l.iet''! equival~nt ~!:" s:...;-:':~·.)~ to RCAA t'equit'ements. :'!rtain ar:e~s <"Jf their ·o~~asta m.a.,age-nP.nr: opet'at:ions, howev•E:", such as qround-water monitorinq and cherrnc.3l analysis of wastes w•r• cleH·ly deEicient. !0 date, no catP.GC?ry of 00£ mix•d waste has oeen exe~pted from ~CRA E:"equlation as • result:. of the findinqs <"Jf tht 111EWS tasl< ~orce. 

Thus, !11 OOE mixed wastes are subject. to ~CRA requlations independent. of the nature of. the radioactive component:. Ther:efoc-e, Regions wnieh •re administ:erinq RCRA proqrams in unauthorized States shouln, in accorjance with priorities established in the RCRA I~plemtntation Plan, be i~plementinQ the pro9ram at OOE facilities. Seeondlv, t~ose Reqions where States hav4 been deleQat:ed mixed waste auth~rity s~uld make it cleat' that their aut:hortzati<"Jn includes all DO£ ~ixed wastes. T~••• mixed wastes may contain ni;h-leveL"""'TO'w•le.Yel ... or t:ransuranic l:'adioactive c~nJtituents. Thirr1, 'l''u should~t'}ntinue r:." eneo1.•raqe States t:o apply for ~ixed waste auth~riration especially in those States with major DO£ facillti-.s. ,: 

Htadauart.ers is committe~ to ~rovidlnQ technical, le91l and ~licy assistance to th• Staces and Re?ions in support I"}~ efforts to etteet mixed waste re~ul~tion at DOE facilities. AecordinQly, ! will keep you ap~ris&d ~f any initiatives ~aken by either 00€ and/or EPA fhtadquarters aEfeccinq mixed was~.~ ret:rulation as soon as they develop. Spec\Elc questions concel:'r.lnq mixed wasr.es should be· d t rected ~o Bet ::.'f, Sh~ck lefo l:'d, GSU ·9n~(!ofl.~~f-1~~~6. 
Attachment 

ec: Ken Shusttr, OSW 
C:hri s Cru ndle r, OSWER 
Ray Bt rube, OOE 
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