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Mr. Robert E. Layton, Jr.

Regional Administrator

U.S. Environmental Protection Agency
Region VI

1445 Ross Avenue

Dallas, Texas 75202

pDear Mr. Layton:
RE: NPDES PERMIT NM0028355-PROPOSED MODIFICATION

This letter is written in response to the proposed modification
of National Pollutant Discharge Elimination System (NPDES)
permit NM0028355, advertised on October 15, 1988 pursuant to
Advertising Order Number 9 T-3014-NNLX. By this letter we
request a public hearing and public notice of any final permit
decision issued by the Environmental Protection Agency (EPA) .

We are concerned with the recent attempts by EPA to list the
University of California (UC) in lieu of the Department of
Energy (DOE) as permittee in NPDES permit NM0028355. The
enclosed comments describe the efforts undertaken by DOE and
UC to communicate with EPA regarding the permittee issue. Ve
would hope that your personal involvement in this matter would
expedite the process to the eventual satisfaction of all
parties concerned.

Sincerely, Sincerely,

@Q\;éém\% = .

Allen J. Tiedman Harold E. Valencia

Associate Director

for Support
Los Alamos National Laboratory
for University of california

Area Manager
Department of Energy
Los Alamos Area Office
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Cy: Ellen Caldwell, USEPA (6W-Ps), Dallas, Tx.
James Highland, USEPA, Dallas, Tx.
< w7, Kathleen Sisneros, NMEID, Santa Fe, NM.
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Enclosure 1

comments of the Degattment of Energy
and the University o California
Regarding USEPA Draft Permit NM 0028355
at the Los Alamos National Laboratory

SUMMARY OF COMMENTS

EPA is proposing in its draft permit to change the permittee at
the Los Alamos National Laboratory from the Department of
Energy (DOE) to the University of California (uc). This is the
only modification to the permit which EPA is proposing at this
time.

The parties to these comments continue to believe that some of the
procedural and factual bases on which EPA is taking this action

are incorrect. In an attempt to resolve this matter in a
gatisfactory and expeditious manner, the Department of Energy and
the University of California propose that the permit be modified to
recognize DOE and UC as co-operators of the facility

at Los Alamos National Laboratory.

BACKGROUND

A brief review of the events leading to this proposed draft permit
to clarify the issues follows.

on April 4, 1988, EPA Region VI sent a letter to DOE Area Manager
Harold Valencia stating that, "Upon review of information now
available to us, it appears that the referenced NPDES permits are
incorrectly issued to the Department of Energy." The letter
further stated that the permits should apparently be issued to the
University of California pursuant to 40 CFR Part 122.21(b).

Mr. Valencia responded by letter dated May 23, 1988, in which he
stated that he did not agree that the permits had been incorrectly
issued to DOE originally but agreed that, based upon changed
policies, it seemed appropriate to make UC a co-operator on the
permits. At that time, there was no written agreement in place
between DOE and UC regarding a transfer of the permit.

Following Mr. Valencia’s letter of May 23 requesting joint listing
of DOE and UC as permittees, EPA sent a letter on May 27 to Mr.
Allen Tiedman of the University of California indicating that the
permittee listed on NPDES Permit NM0028355 had been changed to UC.

On July 26, DOE responded to EPA’'s letter by setting forth why
EPA’s unilateral transfer of the permit violated EPA’'s regulations.
These arguments will not be set out again here in detail since,
according to the Fact Sheet, all of the correspondence mentioned
above is part of the public record.

EPA'S FACT SHEET

The Fact Sheet states that the permit has been incorrectly issued
to the DOE based upon applications incorrectly submitted by DOE.
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The parties to these comments disagree with that conclusion. DOE
has been and continues to be an integral part of the operation and
management of Los Alamos National Laboratory, in conjunction with

its management contractor, the University of california.

pursuant to the prime contract between DOE and UC, DOE retains
ultimate budget control over the operations at Los Alamos and is
responsible for formulating the objectives of the overall
scientific and technical programs at the Laboratory. UC must
conduct its actions in accordance with the final work plan and
budget. DOE retains oversight of NPDES facilities, receives and
is familiar with DMRs and corrective action responses, and concurs
in regulatory decisions. Under these circumstances, DOE is much
more than a mere owner, and is in fact a co-operator of the
facility.

EPA’'s Fact Sheet states that it attempted to resolve this matter

by issuing a minor modification pursuant to 40 CFR 122.63 on May
27, 1988. However, Paragraph (d) of that section clearly requires
written agreement and consent between the current and new
permittees. To our knowledge, no such agreement was ever sought by
EPA, nor was such an agreement offered by DOE and UC.

According to the Fact Sheet, this proposed draft permit issuance to
UC is in accordance with 40 CFR 122.62(a)(2), 122.62(b), and 124.5.

40 CFR 122.62(a)(2) states that one cause for modification is
receipt of new information which was not available at the time of
permit issuance and that new information would have justified the
application of different permit conditions at the time of

jssuance. Clearly, EPA has been aware since the inception of the
permit that UC is the management contractor at Los Alamos. For
example, correspondence regarding the NPDES permit dated July 23,
1976, (Attachment 1) specified that the Laboratory was a
"Government Owned-Contractor Operated” facility. All NPDES permit
re-applications have referenced previous correspondence and
documents including the Federal Facilities Compliance Agreement
(Attachment 2) currently in effect which also sets forth the
DOE/UC relationship. Through more than a decade of correspondence,
agreements, and personal on-site interactions between EPA and Los
Alamos staff, the relationship between DOE and UC has been evident
and can not be considered to be new information. Additionally,
there is nothing to indicate that any of the information would have
in any way affected or justified the application of different
permit conditions.

The parties do not believe that 40 CFR 122.62(b) is applicable
under the facts of this case as the causes for modification set
forth in that section are not present in this matter. No cause for
termination exists pursuant to 40 CFR 122.64. No notice was given
to the Director of a permit transfer under 40 CFR 122.62(b)(2), nor
did an automatic transfer occur.

EPA also relies on 40 CFR 124.5 in making its proposed
modification. However, that gsection states that modifications may
only be made for the reasons set forth in 40 CFR 122.62 and 64; and
as indicated in the preceding paragraph, those sections do not
appear applicable in this case.
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Finally, the Fact Sheet cites recent revisions to the Federal
Facility Compliance Strategy as grounds for the modifications. The
parties were unable to obtain a copy of this revised strategy as it
is apparently still under review and has not been finalized.
Consequently, we do not believe it can be fairly relied upon in
this proceeding.

PROPOSAL FOR RESOLUTION

DOE has issued a memorandum which sets forth its recommendation
with regard to signatories on the NPDES permits at Laboratory
facilities (Attachment 3). DOE states that its representative
should sign for DOE as owner and co-operator of the facility with
its management contractor. As the management contractor at Los
Alamos, UC is constrained by this DOE policy and is obligated to
follow the DOE’'s directives pursuant to the party’s prime contract.

In recognition of DOE's responsibility as both an owner and
co-operator, the parties believe that this matter could be amicably
and swiftly resolved by, and would consent to, a modification to
the permit whereby DOE and UC are deemed to be co-operators of the
facility. This meets EPA's apparent policy with regard to
interpretation of 40 CFR 122.21(b) and also reflects the reality of
the operational circumstances at the Los Alamos National
Laboratory.

Based on the foregoing, the parties hereby request that the

permit be modified so that DOE and UC are co-operators of the
facility. 1If EPA is unable to comply with this request, then the
parties do hereby request a public hearing pursuant to 40 CFR ;
124.11. We further request that EPA provide public notice of its
final permit decision. The issues to be raised in the hearing will
be all those matters raised in the comments above and any other
related factual or legal matters.

o~ CP,

Haro Valencia, Manager Allen J. Tiedman
Los Alamos Area Office Associate Director
U.S. Department of Energy for Support

Los Alamos National Laboratory
For the University of California

ot
NS LY o < 11/10[ B8
Date Date




ATTACHMENT 1

Aug 1Y

John 0, Thaos 0 Teoedgea reiniciyaton

U, 5. DNertrmosr o nmel Pea vctlion Aeorneey Pesicn VI

1404 Tnon

Palics, rurs "01

T T Vidite:

Strbicers D00 PITMTT ). 120025223

(7.7 rLrIre, 7/53/76)

Ve hrve roevicued the cony of the noernit which the IpA Froposes
to isgus ~nd flond it unocacptrdle

The Lor Alamoa Sofensific J~boratcry 43 a 1, ¢, I'merey Pesearahk
and T velooaert ﬁ?:inist":“¥~n ormed facility, and 1s crer-ted
by the imiversite of Cal: s srnlay fle,, 4t 1s » GO - CO {Gevrern-
ment Cwacd - Contr-rtor '“*"“tﬁﬁ) freility 70 yerrs °2o vhien
we artniicd for MroTq rer~its, the novmits at that time contained
referrurrs o the Ftatﬁ 0 Yo Mewico snd ernies condlidonrs wnial
mMacte tLos uaneeeniahle o ciaa 0r this beoing =~ Federsl Lnodliew,
Ultim =% in the E:tfc: voni oD 19740 vou riinted pertics ting
Vet Tooonisble Swtoenuse certain relorenecs to the Scate of

New “txi 20 were CulGLOd avd othey con

In oxdsr th~t +he sublicet nermit bo o
with th; prv" ts izsted ecrlier, tho
kave to ke ¢e Iin the text of the 1214

a, Ch-poe the introductory sent

to re¢ad:

-

¢itions wore cho moed,
srecable snd comsntible
ollowing chanzes will
rmit .

ence of 4 on page 2

"Ihe mermittce ehall ~ilcw the Ye~ionnl
Alministrater andfor Lile sutharized
ripresentotiveg, voon the proceatatien
of crsdentialg:®
b, ¥rlete the 1sst phrsse of 5 an poge 2 which reacsa:
orricEy T”CH PROG AAM/OYTRS, COUSEL "Ru?,uCR
. i
summanes GLLSHOMN S d,n Va:\WC1a ;f;;hl_ ”i.Pfgaiel .
LAYY I 8 -'2 -76 e e I . A \’3 I " ' ' ,/ :‘//':- o X\ \ ‘) ....... oretennsabessinnnesiee ..‘ i S o

Sen AEC33 (di~v, 9-83) AECM 0240

\
ﬁ v. s/ 63&!"““:“7 PHINFING O 21748 18%4.02 %108



Johkn

g

C. thite -2- -
&Us 19 ko
"mor dera it clvinte the necessity cbe-
tainir~ State or lecnl 2esent vececuired by
lag; o the poraitted digchizrge’
¢, Tclsee Mrhe Stote wnter pnllution control egenny
ond™ fzea the last phrase of 12 oa page 3,
¢, TPelcte 15 on page 4,
c. Ch~iv - 0,074 v~d to read 0.030 mrd {n last centence
of recend paranzaph of 1.2 on page 5.
£. In the table of F{flucnt Concentr: t;cﬂs of 1.a on
pece 5, chanze the 30's to 60's znd the 45's to 100's.
In the table of Fffluent loading 10 0D only, channe
the 1.4 to 6.% =nd the 3.0 to 15.0,
g. Ciaarge the last pz rt of the first ssntence of 1l.c.
cn pace 6 to read '‘mor greater than 9.8 at any time"
h. Delrrn the St-te water pollution ccatrol =nrency
' from the lost sentence of b(4) cn poge 7.
1. ©Prlete '“Mew Mont~n FIAY fram c(1)42) ca porce §.
j. Telete '"Ztate water pollution control agency or"
frezm c(4) on page 9.
k. Dclete "the State water quality agencies ancd"
frem 3.2 on pace 9.
1. Tclete "the State water quzlity centrel sacpne ox',

and "-"10 physically isrnes the peruit' fica 15 on
page 2 of the LTTIVITICS'S,

Plezec mnke the rbove changes fn the subject pecrmit co thet it
may Lo

asceptablce,

Thonk yeu for ycur cooperation,

igt TIi0E cn
Siacerel
t.'.':v ,3 JLb" Y:

[Pyeves i
Hylr oo ¥esn~th R, Braziel
Arcn licnrger



ATTACHMENT 2

U.S. ENVIRONMENTAL PROTECTION AGENCY

REGION VI
U.S. DEPARTMENT OF ENERGY §
LOS ALAMOS AREA OFFICE §
LOS ALAMOS, NEW MEXICO §
3 FEDERAL FACILITY
and g COMPL IANCE AGREEMENT
U.S. ENVIRONMENTAL PROTECTION §
AGENCY, REGION VI §

The Environmental Protection Agency, Region VI (hereinafter Region VI), and
the Department of Energy, Los Alamos Area Office, Los Alamos, New Mexico
(hereinafter DOE) are the parties to this agreement which {is entered into
pursuant to Executive Order 12088, October 13, 1978 [43 FR 477071. The
Office of Management and Budget and the Department of Justice will take
cognizance of this agreement pursuant to their respective duties to assure
compliance with the environmental laws under Executive Order 12088 and the

particular statutes herein addressed.

I. SCOPE

A. DOE owns the facility known as Los Alamos Natfonal Laboratory. The
laboratory is operated by the University of California under contract
with DOE.

B. This agreement is entered into by the parties to assure compliance by
DOE with the Clean Water Act (CWA) [33 U.S.C. 1251, et seq.] and imple-
menting regulations, including the National Pollutant Discharge
Elimination System (NPDES) Permit No. NM0028355 issued to DOE.

C. This agreement 1s not and shall not be construed as a permit under the
CWA nor shall it relieve DOE of any legal obligations under the CWA
which are in addition to or different from matters covered in this
agreement.

TDTD 00 meee s
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11. AUTHORITIES
The duties of DOE to operate the wastewater treatment fac11;t1es in
compliance with the CWA are prescribed in Section 313 of the Clean Water
Actj[33 U.S.C. 1323). Executive Order 12088 was. promulgated to insure
Federal compliance with applicable pollution control standards. This
agreement contains a "plan," as described in Section 1-601 of Executive
Order 12088, to achieve and maintain compliance with applicable water

pollution control standards for the DOE facilities.

111. STATEMENT OF FACTS

The following facilities are owned by DOE, operated by the University of

California, under the direct control of DOE:

Sanitary and Industrial Wastewater Treatment Plants, NPDES Permit No.

NMD028355, currently produce effluents that cannot continually meet the
current NPDES permit requirements. The schedules set forth in Attachment 1
contemplate achievement of compliance with this permit upon completion of
construction projects with targeted construétion start dates as shown in
schedules. The projects consist of new construction and rehabilitation of

existing facilities.

1V. COMPLIANCE SCHEDULE

The compliance schedules set forth in Attachment 1 are intended to achieve
complfance as expeditiously as practicadble, pursuant to Section 1-601 of
Executive Order 12088, The attachment {s {ncorporated into and made a
part of this agreement. The schedules were determined after consultation
between DOE, the Laboratory, and Region VI. The schedules contain interim

requirements reflecting design drawing submittal dates, bidding, contract
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award, construction completion, and start-up dates. DOE will make a
good-faith effort to comply with the schedules and, wherever reasonahly

possible, will expedite the schedules.

V. FUNDING )
DOE shall request all funds and/or authorizations through the appropriate
channel necessary to achieve the compliance schedule. Steps to be taken
1nsseek1ng funding shall be consistent with Sections 1-4 and 1-5 of
Executive Order 12088 as implemented by the Office of Management and
Budget Circular A-106 (as amended). The schedules are subject to obtaining
the requisite funds and/or authorizations for the particular programs and

Laboratory divisions involved.

V1. REPORTING REQUIREMENTS

A. The DOE shall submit quarterly progress reports by the last day of
each calendar quarter and upon the final comp1fance date as set forth
{n the schedule. The progress reports will be submitted to Region VI
and the New Mexico Environmental Imprerment Division. The progress
reports shall indicate compliance or noncompliance with the schedule.
In the event of noncompliance, the report shall include the cause of
noncomplfance and any remedial actions taken. If delay s anticipated
in meeting any schedule date, DOE shall immediately notify Region VI,
in writing, of the anticipated delay, describing in detail the antici-
pated length of delay, the precise cause of the delay, the measures
taken by DOE to prevent or minimize the delay and the timetable by
which the measures shall be implemented. The DOE will take reasonable

qction to minimize any delay.

SoonT DO0C TEEC, I1To
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However, 1f DOE believes delay is unavoidable, the EPA Region VI Water
Management Division Director and the Area Manager shall undertake to
negotiate, in good faith, a revised compliance schedule. If they fai)
to agree upon a revised Schedule, the EPA Water Management Division
Director shall determine what shedule shall apply. 1f the DOE disagrees
with this determination, the confiict resolution procedure described

herein shall control.

In the event there is an amendment of the CWA, or changes to the
regulations promulgated under those statutes, the discharge limits

and compliance schedules may be renegotiated to reflect these changes.
Such renegotfation shall be governed by Executive Order 12088. Ouring
the pendency of any renegotfation, the attached compliance schedule,
to the extent they do not confiict with statutory or regulatory

changes, shall remain in effect unless specifically waived by Region V1.

On the date for final compliance, as shown in the schedules, compliance
with applicable permit requirements must be demonstrated by testing

and positive reporting of the achievement of compliance, rather than
by the mere completion of construction of pollution abatement

facilities. .

Upon the demonstration of complfance by DOE, there will be 2
continuing obligation to comply with applicable permit requirements
under the CWA. These requirements are embodied in the facility's
National Pollutant Discharge Elimination System (NPDES) permit under

the Clean Water Act.
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VII. CONFLICT RESOLUTION

In the event of any conflict involving violations of this agreement,
Region VI and DOE will attempt to resolve the differences. If the differ-
ences cannot be resolved by the two parties, the procedures in Sections 1-602,

1-603, and 1-604 of Executive order 12088 shall apply.

YII1. SANCTIONS
A, In the event of violations of the terms of this agreement by DOE,
enforcement procedures established by the Clean Water Act are available

as enforcement mechanisms.

B. Provided the attached Compliance Schedules and Interim Limits are met,
this agreement is considered to be in 1feu of any other EPA enforcement
action with regard to the facilities named in the attached schedule

and the deficiencies indfcated in Section III.

This agreement fn no way modifies Section 504 of the Clean Water Act.

Date: & smm:%
2 % 7 arold E. Vaiencia

Area Manager
Los Alamos Area Office
Department of Energy

Date: July 14, 1986 sigped: /ul Vldtlj‘

( \~Wyron 0. Knudsor
Director, Water Management Division
Environmental Protection Agency, Region 6
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susger; Los Alamos National Laboratory NPDES Permit

1o vohn G. Themells
Director
Envizronment and Eealth Division
AlSuqQuerque Cperations Office

This memorandum is to confirm discussions with Mr. Ronald
Peteveen of yourwr asaff eoncerning the {sauance of the National
Pollutant Discharge Elimination SBystem (NPDES) Permit for Los

Alamos National laboratory. Our office and the Office of General
Counsel both support your decision to have the NPDES Permit
co-signed by Department of Energy (DOE) and University of
California. We recommend that an appropriate DCE representative
sign the NPDES Permit as the owner and sign jointly with the
Management and Operating (M&O) contractor ass the coperator. DCE
has some cperaticnal responsibilities, especially in budgetary
decisions, for assuring compliance of LANL with the NPDES Permit.

As you may knew, an Action Memorandum for decision by the Under
Secxetary is currently being ccordinated regarding RCRA permit
application signatures. A separate policy for signatures on
other environmental permits will be developed and {ssued in the
near future.

Please call me or Gary Lavagnino if you have any questions
regazding this memorandum. ‘

Xi ‘ﬁ3$wn;4
Kathleen I, Taimi

Director
Environmentl Compliance Divisien

cct Martha Crosland, GC-11
Doug 8mith, DP=3




