
IN THE NEW MEXICO COURT OF APPEALS 

UNITED STATES OF AMERICA, 

Appellant, 

v. 

STATE OF NEW MEXICO; and 
HEALTH AND ENVIRONMENT 
DEPARTMENT, Environmental 
Improvement Division, 

Appellees. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ______________________________ ) 

No. 12233 

/' ' 

MOTION TO DELAY FILING OF RECORD ON APPEAL 

Appellant, United States of America, hereby moves the Court 

to approve a delay in the filing of the Record in this appeal 

until the United States' motion to stay proceeding, filed on 

April 6, 1990, has been decided by this Court. In support of 

this motion, the United States states as follows: 

1. On April 6, 1990, the United States filed a motion to 

stay this appeal on the grounds that it raises threshold federal 

issues more appropriately considered by the federal district 

court in United States v. New Mexico, CIV 90-0276 sc (D. N.M., 

filed March 19, 1990). 

2. In a companion appeal filed by the Regents of the 

University of California, No. 12190, the University, on April 25, 

1990, also filed a motion to stay its appeal. 

3. These motions currently are pending before the court. 

4. Under the rules of this Court, there is no stated time 
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period for submission of the RecGrd on appeal. Nevertheless, 

appellees have insisted that the Record be filed with the Court. 

5. The Record in this matter contains approximately 7,000 

pages and the cost associated with preparing and photocopying one 

copy of the Record is estimated at approximately $ 2,450.00. 

6. Should the United States' motion to stay be granted, the 

expense of preparing the Record would be a substantial and 

unnecessary expense to incur at this time. 

7. The Record is not necessary to the Court's determination 

of the United States' motion to stay this appeal. Neither the 

United States' brief in support of the motion, New Mexico's 

Response in opposition to a stay, nor the United States' Reply 

make any reference to the Record, or absence of the Record before 

the Court. 

8. The appellees will suffer no prejudice by not having the 

Record presently before the Court, nor will the appellees be 

prejudiced by an extension of time in which to file the Record. 

9. Counsel for appellees does not concur in this motion. 

WHEREFORE, the United States requests this Court to grant 

the United States' motion to delay filing of the Record pending 

disposition of the United States' motion to stay. If the United 

states' motion is denied, the United states respectfully requests 

that the Court's order establish the date upon which the Record 

should be submitted to the Court. 

Dated: June 19, 1990. 



OF COUNSEL: 

BENJAMIN UNDERWOOD 
Department of Energy 
Washington, D. c. 

- 3 -

Respectfully submitted, 

RICHARD B. STEWART 
Assistant Attorney General 
Environment & Natural Resources Div. 

KAREN L. EGBERT, 
Environmental Def 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-0996 

WILLIAM P. LUTZ 
United States Attorney 

JAN MITCHELL 
Assistant United States Attorney 
u.s. Courthouse, Room 12002 
Albuquerque, New Mexico 87103 
(505) 766-3341 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing "MOTION TO 
,... t' 

DELAY FILING OF RECORD ON APPEAL" was served this I Cf,;; day of 

June 1990, by first class mail, postage pre-paid, on the 

following counsel of record: 

HAL STRATTON 
Attorney General 
RANDALL VAN VLECK 
Assistant Attorney General 
P.O. Drawer 1508 
Santa Fe, New Mexico 87504 

FLORENCE RUTH BROWN 
General Counsel 
GINI NELSON 
Special Assistant Attorney General 
Health and Environment Department 
1190 St. Frances Drive 
Santa Fe, New Mexico 87503 

JOHN BANNERMAN 
A. MICHAEL CHAPMAN 
sutin, Thayer & Browne 
300 First Insterstate Plaza 
P.O. Box 2187 
santa Fe, New Mexico 87504 

~l.~ KAREN L. EGBERT 


