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Pursuant to Fed. R. Civ. P. 56(a), plaintiff United States
of America hereby moves for summary judgment on its complaint on
the basis that there are no genuine issues with respect to any
material facts in this case and the United States, as a matter of
law, is entitled to summary judgment. The facts and reasons
supporting this motion are set forth in the attached Memorandum
in Support of Motion For Summary Judgment and the accompanying
Exhibits.

Accordingly, the United States respectfully moves that

summary judgment on its complaint be granted.
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By its complaint, the United States, on behalf of the
Department of Energy ("DOE”), challenges three conditions imposed
in a Hazardous Waste Facility Permit issued. by the New Mexico
Health and Environment Department, Environmental Improvement
Division (”EID”), to the Los Alamos National Laboratory
("LANL").1 In part, the permit, issued pursuant to the Resou:ce
Conservation and Recovery Act of 1976 (”RCRA¥), 42 U.S.C.
§§ 6901-6992k (1988), and the New Mexico Hazardous Waste Act
("HWA”), N.M. Stat. Ann. 1978, ch. 74, art. 4, §§ 74-4-1 to 74-4-
13 (Michie 1989 Repl.) (hereinafter ”NMSA 1978 (1989 Repl.)”),
imposes three conditions which aftempt to regulate the
radioactive component of waste burned in an on-site incinerator.

DOE has moved for summary judgment on its complaint. As set
forth below, there are no genuine issues of material fact and
the United States is entitled to summary judgment as a matter of
law. The permit conditions imposed by EID are not within RCRA’s
limited waiver of sovereign immunity for federal facilities, 42
U.S.C. § 6961, for two reasons, either of which is sufficient to
void the permit conditions. First, New Mexico has attempted to
regulate the radioactive component of waste, which is not within
either RCRA’s or HWA’s definition of #solid waste.” Second, the
New Mexico HWA imposes no ”requirements” regulating the

treatment, storage or disposal of the radioactive component of

1 IANL is owned by DOE and operated and managed by The
Regents of the University of California pursuant to a contract
with DOE.
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waste to which the Los Alamos facility is subject. Accordingly,
the permit conditions are void and unenforceable.

Although the permit contains apprgximately 400 pages of
conditions and operating procedures for the Los Alamos facility,
DOE seeks to challenge -only three conditions, identified below,
which attempt to regulate the radioactive component of waste. In
fact, DOE already conducts an extensive monitoring program at the
facility for radioactivity.2 See Summary Assessment, |
Environmental Compliance Activity (attached hereto as Exhibit A);
Transcript of Proceedings Before Environmental Improvement
Division, at p. 48 (July 18, 1989) (attached hereto as Exhibit B).
Thus, DOE is not attempting to avoid providing information to the
State, but to assure that the state’s regulatory authority is
asserted in a manner consistent with RCRA and its own Hazardous
Waste Act. Accordingly, for the reasons set forth below, the
United States’ motion for summary judgment should be granted.

I. BTATEMENT OF THE CASE

A. ede Statut amew .

Congress enacted RCRA, 42 U.S.C. §§ 6901-6992k, to address
the environmental and health dangers arising from solid waste

treatment, storage, and disposal. Subtitle C of RCRA, 42 U.S.C.

2 Airborne radiation must comply with the requirements of
the Clean Air Act, 42 U.S.C. §§ 7401-7642, and is therefore
subject to EPA regulation. EPA has set National Emission
Standards for Hazardous Pollutants (”NESHAP”) for radionuclides
which require surveillance for radioactivity and monitoring of
emissions. 40 C.F.R. Pt. 61, subpt. H. Further, for those
radiocactive materials not regulated under the Clean Air Act, DOE
has established standards to meet its responsibilities under the
Atomic Energy Act. DOE Order 5400.1 (Nov. 9, 1988).
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§§ 6921-693%b, requires the Environmental Protection Agency
("EPA”) to establish a comprehensive federal regulatory program
to assure the proper management of hazardous wastes. The Act
directs EPA to identify and list those solid wastes which are
hazardous wastes, section 3001, 42 U.S.C. § 6921,3 and to
establish permit requirements applicable to owners and operators
of new and existing facilities engaged in the treatment, storage
and disposal of hazardous wastes. Section 3005, 42 U.S.C. §
6925,

rHazardous waste” is defined by statute as a subset of
750lid waste.” Section 1004(5), 42 U.S.C. § 6903(5). The
statute defines “solid waste” as "any garbage, refuse, . . . and
other discarded material, . . . resulting from industrial,
commercial, mining, and agricultural operations, and from
community activities . . . .” Section 1004(27), 42 U.S.C. §
6903(27). However, RCRA specifically exempts “source, special
nuclear, or byproduct material,” as defined by the Atomic Energy
Act (”AEA”), 42 U.S.C. §§ 2011-2296 (1988), from the definition
of “solid waste.” RCRA section 1004(27), 42 U.S.C. § 6903(27).

See also 40 C.F.R. § 261.4(a)(4).4 As a result of this statutory

3 Under section 3001, EPA identifies “hazardous waste” in
two ways: (1) by identifying characteristics (specific properties
which are generally objectively measured) that render a waste
hazardous, i.e., ignitability, corrosivity, reactivity and
toxicity, 40 C.F.R. §§ 261.21-.24, or (2) by listing classes or
types of wastes as hazardous waste, 40 C.F.R. Pt. 261, subpt. D.

4 The AEA defines “byproduct material” as:

(1) any radioactive material (except special nuclear
' (continued...)



- 8 -

exclusion, such materials are not solid waste and cannot be
regulated under RCRA and the Subtitle C program. Rather, they
are regulated under the authority of the AEA.

RCRA also contains a limited waiver of sovereiqn immunity
for federal facilities.” Section 6001, 42 U.S.C. § 6961,
provides, among other things, that any executive agency having
jurisdiction over any solid waste management facility or disposal
site or engaged in any activity resulting, or which may result,
in the disposal or management of solid or hazardous waste “shall
be subject to, and comply with, all Federal, State, interstate,

and local requirements, both substantive and procedural

4(...continued)
material) yielded in or made radioactive by exposure to the
radiation incident to the process of producing or utilizing
special nuclear material, and (2) the tailings or wastes
produced by the extraction or concentration of uranium or
thorium from any ore processed primarily for its source
material content.

42 U.S.C.A. § 2014(e). The AEA also defines “source material” as:

(1) uranium, thorium, or any other material which is
determined by the Commission pursuant to the provisions of
section 2091 of this title to be source material; or (2)
ores containing one or more of the foregoing materials, in
such concentration as the Commission may by regulation
determine from time to time.

42 U.S.C. § 2014(2). Finally, 'special nuclear material” is
defined by the AEA as:

(1) plutonium, uranium enriched in the isotope 233 or in the
isotope 235, and any other material which the Commission,
pursuant to the provisions of section 2071 of this title,
determines to be special nuclear material, but does not
include source material; or (2) any material artificially
enriched by any of the foregoing, but does not include
source material.

42 U.S.C. § 2014(aa).
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(including any requirement for permits or reporting . . .),
respecting control and abatement of solid waste or hazardous
waste disposal in the same manner, and to the same extent, as any
person is subject to such requirements . . . .* (The full text
of section 6001 is set 'out in the Appendix attached hereto).

In addition, RCRA section 1006(a), 42 U.S.C. § 6905(a),
specifically provides that RCRA does not ”apply to (or . . .
authorize any State, interstate, or local authority to regulate)
any activity or substance which is subject to . . . the Atomic
Energy Act of 1954” except to the extent that such application or
regulation is not inconsistent with the requirements of the AEA.

B. e e o a u

In 1987, DOE issued a final rule interpreting the AEA
definition of ”byproduct material” set forth in the AEA. 52 Fed.
Reg. 15,937 (May 1, 1987). Under the rule, the RCRA exclusion
for ”byproduct material” applies to the radioactive component of
solid waste. JId. at 15,940; 10 C.F.R. Pt. 962. Thus, *[f]or
purposes of determining the applicability of [RCRA] to any
radiocactive waste substance owned or produced by [DOE] pursuant
to . . . its . . . responsibilities under the [AEA], the words
’‘any radioactive material,’ as used in paragraph (a) of this

section, refer only to the actual radionuclides® dispersed or

5 ~Radionuclides” is a generic descriptive term referring
to all chemical elements which are radioactive, that is, which
have unstable nuclei:

The nuclei of atoms of chemical elements with
certain atomic weights are unstable by nature. Such
(continued...)
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suspended in the waste substance. The nonradioactive hazardous
component of the waste substance will be subject to regulation
under [RCRA]}.” 10 C.F.R. § 962.3(b).

C. ate tuto at ac (o}

The State of New Mexico is authorized by the United States
EPA to issue and enforce RCRA hazardous waste facility permits
within the state. 50 Fed. Reg. 1515 (Jan. 11, 1985). New Mexico
has implemented this authority through the Hazardous Waste Acﬁ,
§§ 74-4-1 to 74-4-13 NMSA 1978 (1989 Repl.). This statute adopts
RCRA’s definition of ”hazardous waste” as a subset of ”solid
waste,” § 74-4-3(I) NMSA 1978 (1989 Repl.), and specifically
excludes ”"source, special nuclear, or byproduct material,” as
defined by the AEA, from the definition of solid waste. § 74-4-
3(M) NMSA 1978 (1989 Repl.).

Under the HWA, the Environmental Improvement Board (”the
Board”) is directed to develop regulations requiring each person
owning and operating an existing facility for the treatment,
storage or disposal of hazardous waste to have a permit issued

pursuant to requirements established by the Board. § 74-4-

4(A) (6) NMSA 1978 (1989 Repl.). See also § 74-1-8(A) (13) NMSA

1978 (1990 Repl.). However, the HWA also prohibits the Board

5(...continued)
nuclei can disintegrate spontaneously in predictable
ways and are said to be radioactive. Atoms with nuclei
that disintegrate are c:.led radionuclides.

Proposed Rule and Announcement of Public Hearing, Standards for
Radionuclides, 48 Fed. Reg. 15,076, cols. 2 and 3 (Apr. 6, 1983).
See also 54 Fed. Reg. 51,655 (Dec. 15, 1989) (”Radionuclide - A
type of atom which spontaneously undergoes radioactive decay.”)
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from adopting regulations for the management of hazardous waste
any more stringent than those adopted by EPA pursuant to RCRA.
§ 74-4-4(A) NMSA 1978 (1989 Repl.).

To execute and administer its Hazardous Waste Act, New
Mexico has adopted Hazardous Waste Management Regulations
("HWMR”) (1988) . With a few exceptions not relevant here, these
state regulations incorporate by reference EPA’s RCRA regulations
at 40 C.F.R. Pts. 260-266, 268, 270. See HWMR §§ 101, 201, 301,
401, 501, 601, 701, 801, 90l1l. Accordingly, they adopt EPA’s
definition of “hazardous waste,” 40 C.F.R. §§ 260.10, 261.3, and
#*solid waste,” 40 C.F.R. §§ 260.10, 261.2(a)(l). Under EPA
regulations, ¥*source, special nuclear, or byproduct material” as
defined by the AEA are not solid waste subject to RCRA
regulation. 40 C.F.R. § 261.4(a) (4). Further, by definition,
only solid waste can be a hazardous waste. 40 C.F.R. § 261.3(a).
See also 40 C.F.R. Pt. 260, App. I.

The HWA authorizes the Health and Environment Department,
Environmental Improvement Division (#EID”), to maintain, develop
and enforce regulations concerning hazardous waste as provided in
the Hazardous Waste Act. § 74-1-7(A) (13) NMSA 1978 (1990 Repl.).
Upon a determination that an applicant has met the requirements
adopted pursuant to § 74-4-4 NMSA 1978 (1989 Repl.), the EID
Director is authorized to issue a permit. Section 74-4-4.2(C)

NMSA 1978 (1989 Repl.).

D. The Los Alamos National Laboratory Permit
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In November 1989, the New Mexico EID issued permit number
0890010515~1 for the Los Alamos National Laboratory, pursuant to
poth RCRA and the New Mexico HWA.® The permit allows operation
of various units, including an incinerator, for the treatment and
storage of hazardous waste at the Los Alamos facility. (The
relevant permit conditions are attached hereto as Exhibit C).
Among other things, the permit imposes three conditions
challenged herein, which attempt to regulate the radioactive
component of waste at the facility. Specifically, the permit
requires DOE to: (1) survey each batch of waste treated under the
permit to determine its radionuclide content (Exh. C-13, permit
condition V.C.3):; (2) continuously monitor radioactivity from the
exhaust stack during any hazardous waste burn (Exh. C-14, permit
condition V.E.10); and (3) assure that exhaust gas radiocactivity
measured during operation under the permit does not exceed the
background level? by fifty percent at any time or by ten percent
for more than one minute (Exh. C-16, permit condition V.F.9).

DOE appealed the permit to the Board, challenging the EID
Director’s attempt to regulate the radioactive component of the
waste stream through the permit. 1In response, EID filed a motion

to dismiss DOE’s petition, alleging that New Mexico’s HWA

6 The permit was issued jointly to DOE and the University of
California.

7 #Background level” is defined as that ”level of radiation
read when the incinerator is operating at the limits required for
hazardous waste treatment but no waste feed occurring measured
prior to hazardous waste treatment.” Exh. C-16, permit condition
V.F.9.c.).
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provides that permit decisions should be appealed directly to the
New Mexico Court of Appeals and, therefore, the Board had no
jurisdiction to hear DOE’s Petition for Review.
The Board, on February 9, 1990, ruled that the relevant

portion of the Hazardous Waste Management Regulations was ultra

vires because the HWA provides that permit decisions by the EID
should be appealed directly to the state court of appeals. On
February 19, 1990, the Board issued an order dismissing all
pending petitions for review before the Board, including DOE’s.8
Order attached hereto as Exhibit D).

Oon March 19, 1990, the United States, on behalf of DOE,
filed the complaint in this matter, pursuant to 28 U.S.C. § 1345,
and the federal question statute, 28 U.S.C. § 1331, challenging
the three permit conditions. As a purely protective action, one
day later, on March 20, 1990, the United States filed a notice of
appeal in the Court of Appeals for the State of New Mexico.
Subsequently, on April 6, 1990, the United States moved to stay
its state court appeal pending resolution of its federal district
court complaint.9 On September 17, 1990, the New Mexico State

court granted the United States’ motion and stayed the appeal

8 DOE does not seek to litigate the Board’s finding that the
HWMR are ultra vires or the validity of the state appeal
procedures.

9 In its Memorandum in Support of Motion To Stay Proceeding,
the United States argued that a stay of its state appeal was
appropriate for two reasons: 1) the appeal raises a threshold
federal issue more appropriately considered by the federal
district court; and 2) comity considerations favor federal
adjudication.
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pending resolution of this proceeding. (Order attached hereto as
Exhibit E).
ARGUME

I. STANDARD FOR SUMMARY JUDGMENT

Rule 56(c) of the Federal Rules of Civil Procedure provides
that summary judgment “shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law.”
While the initial burden is on the moving party to establish the
absence of genuine issues of material fact, the Supreme Court has
held that the nonmoving party must meet more than a minimal
burden in order to prevent entry of summary judgment. Anderson
v. Liberty lobby, Inc., 477 U.S. 242, 247-48 (1986). Thus, a
nonmoving party may ”“not rest upon the mere allegations or
denials of [its] pleading, but [its] response . . . must set
forth specific facts showing that there is a genuine issue for
trial.” Fed. R. Civ. P. 56(e); First Nat’l Ba of Arizona v.
Cities Service Co., 391 U.S. 253, 288 (1968). Moreover, the
existence of some alleged factual dispute will not defeat an
otherwise properly supported motion for summary judgment. #“[T]he
requirement is that there be no genuine issue of material fact.

Anderson v. Liberty Lobby, 477 U.S. at 248 (emphasis in
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original).10 The proponent’s burden is not to pegate the
opponent’s claim, but to show it is entitled to judgment as a
matter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
(1986) . Where, as here, there is no genuine issue as to the
facts alleged in the complaint, and the United States has
demonstrated it is entitled to such relief as a matter of law,
summary judgment on the United States’ complaint is appropriate.
IX. TIHERE ARE NO GENUINE ISSUES OF MATERIAL FACT IN THIS MATTER

As set forth above, the facts in this case are
straightforward and are not in dispute.

1. In November 1989, the New Mexico EID issued Hazardous
Waste Facility Permit NM 0890010515-1 for the Los Alamos National
Laboratory. (Exh. C).

2. The permit was issued pursuant to both RCRA and the
State HWA. (Exh. C-1).

3. The permit, among other things, contained three
conditions with respect to an on-site incinerator. (Exh. C-13,
C-14, C-16, conditions V.C.3, V.E.10, and V.F.9).

4. Permit condition V.C.3, requires DOE to survey each
batch of waste to determine its radionuclide content. (Exh. C-
13).

5. Permit condition V.E.10 requires DOE to monitor
radioactivity from the incinerator’s exhaust stack during any

hazardous waste burn. (Exh. C-14).

10 The substantive law determines which facts are
"material.” Id.
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6. Finally, permit condition V.F.9 requires DOE to assure
that exhaust gas radioactivity measured during operation under
the permit does not exceed certain background levels. (Exh. C-
16) .
7. These conditions, on their face, attempt to regulate the

radioactive component of waste treated at the incinerator.

III. THE UNITED STATES IS ENTITLED TO SUMMARY JUDGMENT AS A
ER_OF W

In its complaint, the United States alleges that Congress,
in RCRA, has not waived sovereign immunity with respect to the
state’s attempt to regulate the radioactive component of waste at
the lLos Alamos National Laboratory because: 1) radiocactive waste
is not ”solid waste” as defined by the Act, and therefore is not
subject to regulation under RCRA, and 2) the New Mexico HWA and
the implementing HWMR impose no ”requirements” respecting the
treatment, storage and disposal of radioactive waste.
Accordingly, as a matter of law, the challenged permit conditions

are void and unenforceable.

A. Waivers of Immunity Must Be Strictly Construed In Favor
Of The Sovereign

By virtue of the doctrine of sovereign immunity and the
Supremacy Clause, U.S. Const. art. VI, cl. 2, federal entities,
in the performance of governmental functions, are immune from the
requirements of state law unless Congress enacts specific
legislation to the contrary. Mayo v. United States, 319 U.S.
441, 448 (1943) (where "governmental action is carried on by the

United States itself and Congress does not affirmatively declare
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its instrumentalities or property subject to regulation . . .*
the federal governmental activity, by virtue of the Supremacy

Clause, enjoys sovereign freedom from state regulation); Maun v.

United States, 347 F.2d 970, 974 (9th Cir. 1965) (“The general
sovereign immunity of the federal Government, its agencies and
instrumentalities, from state or local control of its govern-
mental functions, is established under the Supremacy Clause of
Article VI of the Constitution.”). See also Amalgamated Sugar
Co. v. Bergland, 664 F.2d 818, 823 (10th Cir. 1981).

Where Congress has waived sovereign immunity, its waiver is
to be "construed strictly in favor of the sovereign.” McMahon v.
United states, 342 U.S. 25, 27 (1951); Ruckelshaus v. Sierra
Club, 463 U.S. 680, 683-85 (1983); United States v. Sherwood, 312
U.S. 584, 590 (1941); Reynolds v. United States, 643 F.2d 707,
713 (10th cir.), cert. denied, 454 U.S. 817 (1981). A waiver may
not be enlarged by implication, Ruckelshaus v. Sierra Club, 463
U.S. at 685-86, and cannot be based on speculation, surmise or
conjecture, United States v. King, 395 U.S. 1, 4 (1969). Indeed,
#[flederal installations are subject to state regulation only
when and to the extent that congressional authorization is clear

and unambiguous.” EPA v. California State Water Resources
Control Bd., 426 U.S. 200, 211 (1976). See also United States v.

Mitchell, 445 U.S. 535, 538 (1980); Keesee v. Orr, 816 F.2d 545,
547 (10th Cir. 1987).
This concept of narrow construction of waivers of sovereign

immunity has been strongly reaffirmed by the Supreme Court in



Library of Conaress v. Shaw, 478 U.S. 310, 319-20 (1986)

("[S]tatutes placing the United States in the same position as a

private party . . . have been read narrowliy to preserve certain
immunities that the United States has enjoyed historically.”).
Moreover, this principal applies with equal force to state
environmental laws. See Hancock v. Train, 426 U.S. 167, 179-81
(1976) ; EPA v. California State Water Resources Control Bd., 426
U.S. at 211. Indeed, the United States Court of Appeals for the
Tenth Circuit recently affirmed that RCRA’s waiver of sovereign
“immunity is to be strictly construed. See Mitzelfelt v.
Department of Air Force, 903 F.2d 1293, 1295-96 (10th Cir. 1990)
(holding that RCRA section 6001 does not waive federal sovereign
immunity for imposition of state civil penalties).

B. W oV W
[e) ose t Consitions Re ating the Radiocactiv

Component of Waste In A Federal Facility Permiz
1. The Permit Conditions Do Not Regulate ”Solid Waste” And
Therefore Are Not Within RCRA’s Waiver of Sovereiqn
Immunity
Under RCRA section 6001, entitled “Application of Federal,
State, and local law to Federal facilities,” federal facilities
are subject to and must comply with, among other things, all
state requirements ”“respecting control and abatement of golid
waste or hazardous waste disposal . . . .” 42 U.S.C. § 6961
(emphasis added). Thus, under section 6001, a federal facility
is subject to state regulation where it is, among other things,

engaged in the disposal or management of solid or hazardous

waste.
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Congress has defined what constitutes “solla waste” for
purposes of regulation under the Act and detesnined that it does
not include substances reyulated under the ADA. 42 U.5.C. § 6903
(27). Sge Bupra pages J3-4. Indeed, 7[tlhe reotriction upon the
RCRA found in 42 U.S.C, §& €961 marely clarifies the Congregrinnal
intent to exgclude nuclear wastas from coverage by the RCRA., The
AEA =til11 pravides exclusive regulatioen of nuclear wastes.”
Legal Environmental Assistance Foundation, Inc. v. Hogdel, 586 F.
Supp. 1163, 1168 (E.D. Tenn. 1984).11

Nevertheleas, CID has imposed threce permit conditione on the
1os Alamos incinerator which attempt to regulate the radiocactive
component of waste. The first challenged condition, V.C.3,
requires DOE to survey the radionuclide content of each batch of
waste to be incinerated. The second challenged permit condition,
V.E.l0, requires DOE to monitor any radicactivity which escapes
through the incinerator’s stack. Finally, EID has required that
any radiecactive exhaust from the incinerator stack cannot exceed
a certain level. Thus, the permit attempts to regulate material
which is not “solid waste” under RCRA but which 1s subject to
regulation under the AEA.

in fact, the state has conceded this issue. ln a July 18,
1989, “Statement Responding To Partlcular Concerns Expressed By
Membars Of The Public Regarding the LANL Mixed Waste

Incinerator,” (attached hereto ae Exhibkit F; EID admitted that

1l 1n L.E.A.F., the court held only that the AEA did not
prevent regulation of hazardous waste at AFA regulated
facilities.



#{t)Jhe State Hazardous Waste Act does not regulate radioactive
waste in any way. The Hazardous Waste Act only applies to wastes
that meet the legal definition of ’‘hazardous waste . . . .’”

Exh. F-1 (emphasis in original). Since the permit conditions
attempt to regulate material which does not meet the statutory
definition of hazardous waste, let alone *“solid waste,” under
RCRA, they do not fail within the Act’s waiver of sovereign

immunity. Accordingly, they are void and unenforceable.

2. The New Mexico Hazardous Waste Act Does Not Impose
Any "Requirements” With Respect To The Radioactive
Component Of Waste

The limited waiver of sovereign immunity found in RCRA
section 6001 subjects federal facilities to state “requirements”
with respect to the control and abatement of solid and hazardous
waste disposal. 42 U.S.C. § 6961. However, because the State of
New Mexico lacks authority to regulate the radioactive component
of waste, it can have no “requirements” with respect to the
control and abatement of radioactivity associated with the
generation, treatment or disposal of any solid or hazardous
waste.

Under the New Mexico HWA, EID and its Director have
authority to regulate ”"hazardous waste” within the state and to
issue permits governing the treatment, storage, and disposal of
such waste. Section 74-4-4.2(C) NMSA 1978 (1989 Repl.). Under
the HWA, hazardous waste is a subset of ”solid waste.” Section
74-4-3(I) NMSA 1978 (1989 Repl.). However, the New Mexico HWA,

like RCRA, specifically excludes ”source, special nuclear, or
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byproduct material” as defined by the AEA from the definition of
7g0l1id waste.” Section 74-4-3 (M) NMSA 1978 (1989 Repl.).
Since regulation of the radioactive component of waste is not
authorized by either RCRA or the state HWA, the State of New
Mexico cannot have any statutory or regqulatory “requirements”
concerning the treatment, storage or disposal of radioactive
waste or radionuclides.l2

significantly, as noted above, the State has repeatedly
admitted that it has no authority to regulate the radioactive
component of waste in a hazardous waste permit. For instance,
EID has said that ”[t)he Hazardous Waste Act cannot be applied to
source, special nuclear or byproduct radiocactive wastes. Thus,
EID does not have the authority through its Hazardous Waste
Program, and through this or any other hazardous waste management
permit, to regulate radicactive waste.” Exh. F-1, Public

Statement.l3 1In the same statement, EID further recognized that

12 where, however, such regulation is authorized, courts
generally have concluded that “requirements” refer to objective,
ascertainable standards and regulations. See Mitzelfelt v.
Department of Air Force, 903 F.2d at 1295-96; Florida Dep’t of
Envtl. Regqulation v. Silvex Corp., 606 F. Supp. 159, 163 (M.D.
Fla. 1985). See also EPA v. California, 426 U.S. at 215 n.28;
Romero-Barcelo v. Brown, 643 F.2d4 835, 855 (1st Cir. 1981), rev’d
on other grounds, 456 U.S. 305 (1982); New York v. United States,
620 F. Supp. 374, 384 (E.D.N.Y. 1985). Thus, the waivers of
sovereign immunity in RCRA and similar environmental statutes *do
not allow for the enforcement against federal facilities of state
laws that require an ad hoc establishment of standards of conduct

by the judiciary.” McClellan Ecological Seepage Situation v.
Weinberger, 707 F. Supp. 1182, 1197 (E.D. Cal. 1988).

13 Moreover, at the EID public hearings on the draft LANL
permit, Mr. C. Kelley Crossman, Director of EID’s Hazardous
waste Bureau, reaffirmed this view, stating that:

(continued...)
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#[n)Jo RCRA hazardous waste permit can regulate radioactive
waste.” Exh. F-3.

Since the State’s effort to impose conditions regulating the
radioactive component of waste is not within its authority, the
state HWA does not impose any requirements with respect to the
radioactive component of waste to which LANL could be subject.
As a result, the State’s attempt to impose conditions regulating
the radioactive component of waste is outside RCRA’s limited
waiver of sovereign immunity.

CONCLUSION

As demonstrated above, the Hazardous Waste Facility Permit
issued by EID for the Los Alamos National Laboratory imposes
three conditions requiring monitoring and controls on the
radioactive component of waste burned at the facility. These
conditions, by their express language, apply to the treatment of

radioactive waste, which is not a ”solid waste” under either RCRA

13(...continued)

This permit action is under the state Hazardous
Waste Act. The state Hazardous Waste Act does not
regulate radioactive waste in any way. The Hazardous
Waste 2ct only applies to wastes that meet the legal
definition of hazardous waste. And these are basically
chemical wastes.

The Hazardous Waste Act cannot be applied to
source, special nuclear or byproduct radioactive
wastes. Thus, EID does not have the authority through
its hazardous waste program, and through this or any
other hazardous waste management permit, to regulate
radioactive waste. This draft permit is a permit that
only regulates chemical hazardous waste. It does not
and cannot regulate radioactive waste.

Exh. B, at pp. 37-38.
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or the New Mexico HWA and, therefore, cannot be ”hazardous waste”
subject to regulation. Moreover, the State HWA has no
*requirements” governing the treatment, storage or disposal of
the radioactive component of waste. Thus, by imposing conditions
on the radioactive component of the waste, EID has attempted to
regulate activities which are outside of RCRA’s limited waiver of
sovereign immunity for federal facilities. As a result, the
United States, as a matter of law, is entitled to summary
judgment on its complaint and its motion should be granted.
Dated: October 3, 1990.
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RICHARD B. STEWART

Assistant Attorney General
Environment & Natural Resources Division

‘?(/awn, L. &({%’d"

KAREN L. EGBERT, Aftorney
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026-3986
(202) 514-0996

WILLIAM P. LUTZ
United States Attorney

JAN MITCHELL

Assistant United States Attorney
Box 607

625 Silver S.W.

Albuquerque, New Mexico 87103
(505) 766-3341

OF COUNSEL:

MARC JOHNSTON

Assistant General Counsel
‘BENJAMIN UNDERWOOD, Attorney
Office of General Counsel
Department of Energy

- Washington, D.C.



CERTIFICATE OF SERVICE
I hereby certify that one copy of the foregoing Memorandum

P /)[L~'
in Support of Motion for Summary Judgment was served this \3
day of October 1990, by first class mail, postage pre-paid, on
the following:

HAL STRATTON

Attorney General

RANDALL VAN VLECK
Assistant Attorney General
P.O. Drawer 1508

Santa Fe, New Mexico 87504

GINI NELSON

Special Assistant Attorney General
Health and Environment Department
1190 St. Frances Drive

Santa Fe, New Mexico 87503

JOHN BANNERMAN

A. MICHAEL CHAPMAN

Sutin, Thayer & Browne

300 First Interstate Plaza
P.O. Box 2187

Santa Fe, New Mexico 87504

Kerce | EC/b—

KAREN L. EGBERT y’




Department of Energy
Albuquerque Operations
Los Alamos Area Office

Los Alamos, New Mexico 87544

November 2, 1990

NOTICE TO
ALL PERSONS ON THE
LOS ALAMOS NATIONAL LABORATORY
MAILING LIST

Enclosed is a copy of a letter from the Department of Energy
(DOE), Los Alamos Area Office, to Region 6 of the
Environmental Protection Agency (EPA). As explained in the
letter, DOE has modified Resource Conservation and Recovery
Act (RCRA) Permit No. NM089001515 (the Permit). The Permit
has been modified to include the three paragraphs set forth in
the enclosed letter in order to clarify that information
regarding radioactive waste required by Module VII of the
Permit will be provided pursuant to DOE's responsibilities
under the Atomic Energy Act. This language has been added
after the first paragraph of page 10 of Module VIII.

As required by 40 CFR Section 270.42, this letter is to notify
you of this Class 1 modification to the Permit. Class 1 modi-
ficacions include informational! chonrss such as this and may
be made without the prior approval o:i EPA. Any person may
request the Director of EPA to review this modification, and
the Director may reject a Class 1 modification for good

cause. Requests for review should be sent to:

Regional Administrator

Environmental Protection Agency, Region 6
1445 Ross Avenue

Dallas, TX 75202-2733

Although Section 270.42 does not establish a time limit for
making such a request, EPA has requested DOE to suggest a
reasonable time frame during which a person may ask for review
of the modification. DOE suggests that any requests for
review be made within ninety days of the date of this letter.

Many of the names on the mailing list were gathered from
sign-up sheets during the public hearings on the Permit. Some
handwriting was difficult to decipher; therefore, your name or
address may be incorrect. Please send any corrections to:

Lisa Cummings
Department of Energy
Los Alamos Area Office
Los Alamos NM 87544



ALL-CS

DOE appreciates your interest in the Los Alamos National
Laboratory. Because your name is on the mailing list, you
will be kept informed of certain DOE actions as required by
EPA regulations or the Permit.

é244w»4,63,/é$ :

‘mJerry L. Bellows
Acting Area Manager

Enclosure

cce
Allyn M. Davis, Director

Hazardous Waste Management Division
Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

ballas, TX 75202-2733

Richard Mitzelfelt, Director

Environment Improvement Division

New Mexico Health and Environment Department
1190 st. Prancis Avenue

Santa Fe, NM 87503



RESOURCE CONSERVATION AND RECOVERY ACT OF 1976,
Section 6001, 42 U.S.C. § 6961 (1988)

8 6961. Application of Federul, State, and local law to
Federal facilities

Each department, agency, and instrumentali-

ty of the executive, legislative, and judicial
branches of the Federal Government (1) having
jurisdiction over any solid waste management
facility or disposal site, or (2) engaged in any
activity resuiting, or which may result, in the
disposal or management of solid waste or haz-
ardous waste shall be subject to, and comply
with, all Federal, State, interstate, and local re-
quirements, both substantive and procedural
(including any requirement for permits or re-
porting or any provisions for injunctive relief
and such sanctions as may be imposed by a
court to enforce such relief), respecting control
and abatement of solid waste or hazardous
waste disposal in the same manner, and to the
same extent, as any person is subject to such
requirements, including the payment of reason-
able service charges. Nejther the United States,
nor any agent, employee, or officer thereof,
shall be immune or exempt from any process or
sanction of any State or Federal Court with re-
spect to the enforcement of any such injunctive
relief. The President may exempt any solid
waste mansgement facility of any department,
agency, or instrumentality in the executive
branch from compliance with such a require-
ment {f he determines it to be in the paramount
interest of the United States to do s0. No such
exemption shall be granted due to lack of ap-
propriation unless the President shall have spe-
cifically requested such appropriation as a part
of the budgetary process and the Congress
shall have falled to make available such re-
quested appropriation. Any exemption shall be
for a period not In excess of one year, but addi-
tional exemptions may be granted for periods
not to exceed one year upon the President's
making a8 new determinatfon. The President
shall report each January to the Congress all
exemptions from the requirements of this sec-
tion granted during the preceding calendar
year, together with his reason for granting
each such exemption.
(Pub. L. 89-273, title II, § 6001, as added Pub. L.
94-580, §2, Oct. 21, 1976, 90 Stat. 2821, and
amended Pub. L. 95-609, § 7(m), Nov. 8, 1878, 92
Stat. 3082.)
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Department of Energy
Albuquerque Operations
Los Alamos Area Office

Los Alamos. New Mexico 87544

FEB 1 41990

To the Reader:

Enclosed is your copy of the Environmental Surveillance Report for Los
Alamos National Laboratory (the Laboratory). This report summarizes the
Laboratory's 1988 environmental monitoring and compliance activities.
These activities are carried out in order to ensure compliance with
environmental standards, to identify at early stages any undesirable
environmental trends, and to inform the public about the magnitude of
potential health and environmental effects of the Laboratory's
operations. This is the latest in a continuing series of environmental
surveillance reports published annually by the Laboratory.

The report was prepared by members of the Laboratory's Health, Safety and
Environment Division. Since this is an annual report for an ongoing
program, we would appreciate your comments or suggestions for improving
both the report and the program. If you are not currently on the mailing
list for this report, or if personnel changes in your organization have
resulted in a need for us to update our mailing list for next year's
report, please contact Dr. Paul Schumann of the Environment, Safety and
Health Branch at the address provided above, or by telephone at

(505) 667-4288. I hope you will find this document useful and

informative.
ly M—\

e
ack B. Tillman
Area Manager

Enclosure

EXHIBIT A-1



SUMMARY ASSESSMENT
ENVIRONMENTAL COMPLIANCE ACTIVITY
U.S. DEPARTMENT OF ENERGY
LOS ALAMOS NATIONAL LABORATORY

BACKGROUND

Los Alamos National Laboratory and the associated residential areas of Los
Alamos and White Rock are located in Los Alamos County, northcentral New
Mexico, approximately 100 km NNE of Albuquerque and 40 km NW of Santa Fe.
Since its inception in 1943, the Laboratory’s primary mission has been nuclear
weapons research and development. Programs include weapons development,
magnetic and inertial fusion, nuclear fission, nuclear safeguards and security, and
laser isotope separation. Basic research that supports defense programs includes
activities in the areas of physics, chemistry, and engineering. Research on peaceful
uses of nuclear energy has included space applications, power reactor programs,
radiobiology, and medicine. Major research programs in elementary particle
physics are carried out at the Laboratory’s linear proton accelerator. Other
programs include research in applied photochemistry, astrophysics, earth sciences,
energy resources, nuclear fuel safeguards, lasers, computer sciences, solar energy,
geothermal energy, biomedical and environmental sciences, and nuclear waste
management. The Laboratory is operated for the U.S. Department of Energy
(DOE) by the University of California.

It is the Laboratory’s policy to provide the highest possible level of protection to
the environment from harm that could arise from the Laboratory’s operations. To
accomplish this policy, line management is responsible for conducting only those
operations and activities that can be controlled in a safe and environmentally sound
manner. The Laboratory’s Health, Safety, and Environment Division maintains a
comprehensive program to assist line management and to provide oversight of
environmental activities.  Laboratory employees are required to observe
environmental protection procedures and requirements as specified by their
supervisors. In addition, the Laboratory maintains an active program for
environmental protection as outlined in the accompanying annual environmental
surveillance report.

EXHIBIT A-2



CURRENT ISSUES AND ACTIONS

R T nservation \

The Laboratory has 19 hazardous waste management units operating under state
and federal regulations promulgated in accordance with the Resource Conservation
and Recovery Act (RCRA). These units are located at 8 different sites. In
November 1989, the New Mexico Environmental Improvement Division (EID)
issued a RCRA permit to the Laboratory that addressed seven of the waste
management units. The U.S. Environmental Protection Agency (EPA) is expected
to act on its portion of the RCRA permit in early 1990. The remaining 12 units, for
the open burning and detonation of explosive wastes, will be addressed in a later
permit modification. Closure activities under interim status are occurring at three
Solid Waste Management Units (SWMUSs), and three more closures are scheduled
for implementation in Fiscal Year 1990. The Laboratory negotiated an agreement
in principle for two compliance orders with the state of New Mexico, one dating
from 1985 and one from 1988.

Environmental Restoration Program

The draft RCRA permit will require the Laboratory to follow procedural
requirements set forth in the Hazardous and Solid Waste Act Amendments
(HSWA) to the original RCRA for assessing and remediating potential release sites
that meet the definition of SWMUs. The Laboratory’s Environmental Restoration
Program (ER) will implement these requirements. The Laboratory’s 1989 ER
Program consisted of RCRA closure activities; development of a task data base,
including archival review, interviews, site reconnaissance, and site mapping; and
reconnaissance sampling activities. ’

The Laboratory is currently preparing a Laboratory Installation Work Plan, which
will be updated annually, to implement assessment and remediation of SWMUs.
During this next year, site characterization work plans for 10% of the SWMUSs at
the Laboratory will be prepared.

Clean Air Act

All regulated sources of air pollution are in full compliance with all applicable New
Mexico and federal air quality requirements.

EXHIBIT A-3
2



Six air quality permits have been issued by the state for existing and planned
sources at Los Alamos. Five of these permits are for beryllium processing
operations. The sixth permit has been issued for the planned Solid Waste Fired
Boiler, however this project may never commence because of unanticipated costs
factors. Four of the beryllium sources are operational and in full compliance with
all state and federal regulations and the permit conditions. Construction on the
other beryllium source has not yet started.

One source of toxic air pollutants, the lithium hydride machine shop, was registered
with the state of New Mexico because it exceeded the threshold value requiring
registration. No other sources or emissions exceeded the state’s threshold levels
for registration.

Two existing incinerators belonging to the Laboratory’s Design Engineering
Division and the Waste Management Group are allowed to operate under the
provisions of New Mexico House Bill 59, however only the former is currently
operating. Both incinerators comply with all existing state and federal regulations.

Two other operations at Los Alamos are controlled by air quality regulations. The
asphalt plant is in compliance with the state regulation controlling particulate
matter emissions, and the asbestos demolition and renovation operations meet
applicable state and federal regulations.

Radioactive air emissions from DOE facilities are regulated by EPA in accordance
with the EPA’s National Emission Standards for Hazardous Air Pollutants
(NESHAP) program. The Laboratory is in full compliance with EPA’s regulations
covering these emissions. The maximum individual whole body dose to a member
of the public from airborme Laboratory emissions in 1988 (determined by the
computer program AIRDOS-EPA as required by EPA) was 9.1 mrem, 37% of
EPA’s 25mrem/year radiation standard for whole body radiation.  The
corresponding largest organ dose was llmrem (testes), 15% of EPA’s 75
mrem/year standard for dose to any organ.

Under the NESHAP program, new or modified DOE facilities that will emit
radioactivity may need construction approval from the EPA. The Laboratory has
applied for and received approval for three such facilities.

National Environmental Policy Act

The DOE has directed its Operations Offices to review all Memorandums-to-File,
based on Action Description Memorandums (ADM), prepared since 1985 in order
to ensure procedural compliance with the National Environmental Policy Act
(NEPA). The Laboratory participated in the review. The DOE’s Albuquerque

3
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Operations Office determined that only one facility needed additional
documentation as a result of this evaluation and that Los Alamos’ documentation
was adequate. After review and approval of an ADM for the proposed Material
Science Laboratory at TA-3, DOE requested that the Laboratory prepare an
Environmental Assessment (EA). The EA for the Transuranic Waste Work-off
Plan has been reviewed by DOE Headquarters; the assessment is currently being
revised. The DOE has also requested that the Laboratory provide additional
information in the EA for the Weapons Engineering Tritium Facility at TA-16.
The DOE Headquarters has determined that the proposed Special Nuclear Materials
Laboratory at TA-55 shall be evaluated in an Environmental Impact Statement that
will be prepared by the DOE’s Albuquerque Operations Office.

Clean Water Act

The Laboratory has two permits under the Clean Water Act’s National Pollutant
Discharge Elimination System (NPDES). There were 3 violations of the permit
limits reported for the first nine months of 1989 (2 sanitary and 1 industrial). The
overall compliance percentage for sanitary and industrial outfalls is 99% and 99.9%
respectively. The sanitary waste system is being upgraded to ensure that future
violations are minimized.

A NPDES permit compliance inspection was conducted by EPA Region VI during
June 14-15, 1989. The inspection resulted in findings of only three minor
deficiencies, which were corrected immediately. A similar audit was performed by
DOE/AL August 21-25, 1989, and no findings resulted from that inspection.

Spill Prevention Control and Countermeasure (SPCC) Plan activities continued
during the first three quarters of 1989, including the completion of designs and the
construction of eleven spill control secondary containment facilities at several
locations throughout the Laboratory.

Safe Drinking Water Act

Sampling of water supplies and reporting programs continued throughout the first
nine months of 1989. All water supply samples collected and analyzed
demonstrated compliance with EPA’s National Interim Primary Drinking Water
Standards.

Toxic Substances Control Act
The Laboratory has an EPA permit allowing disposal of polychlorinated biphenyl

(PCB) contaminated materials at the TA-54 Area G landfill. This permit requires
semiannual reporting of the amounts disposed of. During the period January 1 thru

4
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June 30, 1989, the Laboratory disposed of 5000 kg of PCBs and PCB-contaminated
materials at the landfill.

On August 8 and 9, 1989, EPA Region VI and the New Mexico EID jointly
conducted an inspection of the Laboratory’s PCB program. Deficiencies were
found regarding the height of the spill control curbing at the PCB storage facilities
and the storage of PCB equipment outside a curbed area. Both deficiencies were
immediately corrected.

Routine Eavironrental Surveillance

The Laboratory maintains an on-going environmental monitoring program to
ensure the protection of the public health and environment as well as environmental
compliance. The program samples air, ground and surface waters, foodstuffs, soils,
and sediments for all pertinent radionuclides and chemical contaminants. Extemnal
radiation levels that may result from Laboratory operations are also measured and
evaluated. Monitoring stations are located on-site, off-site along the Laboratory
perimeter and in surrounding communities, and, to provide background
information, in areas distant from the Laboratory. Meteorological and hydrological
data are continuously collected in order to evaluate possible transport mechanisms
to off-site areas. In 1988, over 25000 chemical and radiochemical analyses were
performed in support of the environmental monitoring program. In addition, the
Laboratory operates a parallel sampling program that monitors both airborne and
waterborne effluents at release points in accordance with regulatory permits and
DOE orders.

The effective dose equivalent to the maximally exposed individual from 1988
Laboratory operations from all exposure pathways was estimated to be 6.2 mrem,
which is 6% of the DOE's Radiation Protection Standard of 100 mrem/year. The
average effective dose to residents of Los Alamos County was estimated to be 0.1
mrem/year, less than 1% of the DOE standard. The doses to the maximally
exposed individual and the average Los Alamos resident are less than 2% of the
approximately 330 mrem/year that these same individuals are estimated to have
received from natural background radiation during 1988.

5
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BEFORE THE
EXVIRONMENTAL IMPROVEMENT DIVISION
STATE OF NEW MEXICO
IN THE MATTER OF:
LOS ALAMOS NATIONAL LABORATORY

HEARING ON HAZARDOUS WASTE
PERMIT

Nt ' N S

@@A@

TRANSCRIPT OF PROCEEDINGS

BE IT REMEMBERED that on to-wit, the eighteenth day of
July, 1989, the above-entitled matter came on for hearing
before the New Mexico Environmental Improvement Division,
taken at the Harold Runnels Building, Santa Fe,

New Mexico, at the hour of nine o'clock in the forenoon.

HOWARD W. HENRY & COMPANY
Albuquerque Court Reporiers

1300 Central Avenue, S.W.
ALBUQUERQUE, NEW MEXICO 87102
Phone 247-2224
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APPEARANCES

FOR THE DIVISION:
MR. WALT YOUNGBLOOD, Hearing Officer
Deputy Director, Public Health Division
Health and Environment Department
Harold Runnels Building

1190 St. Francis Drive
Santa Fe, New Mexico 87503

MS. GINI NELSON

Assistant General Counsel ]
Health and Environment Department
Harold Runnels Building

1190 St. Francis Drive

Santa Fe, New Mexico 87503

MR. YOUNGBLOOD: If vou will please take vour seats.

Good morning. My name is ¥Walt Youngblood. I am
deputy director of Public Health Division of the Health ana
Environment Department.

Can evervone hear me?

I have been asked by the director of the
Environmental Improvement Division, EID, to be the hearing
officer at this hearing this morning. The subject of this
public hearing is EID's proposed draft permit, Los Alamos
National Laboratory, LANL, Resource Conservation & Recovery

Act, RCRA, operating permit NM-00010515-1, to operate a

HOWARD W. HENRY & COMPANY

Albuquerque Court Reporters

1300 Central Avenue, S.W.
ALBUQUERQUE. NEW MEXICO 87102
Phone 247.2224
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discuss this statement.

Becauce there has been much public comment
expressing concern and showing some ignorance about what all
of the kinds of laws are, we developed a statement which
lays out the different laws. You can see which different
areas you can go to.

I want to say before I pass this on that I have a
back injury. I cannot remain seated for extended periods of
time. I will be standing up occasionally. Please do not
think that if I stand up it means anvthing about what anycne
is saving at the time. I simply have to move my back.

MR. CROSSMAN: As Ms. Nelson indicated, my name 1is C.
Kelley Crossman and I am the principal writer of this drafe
permit.

C. KELLEY CROSSMAN
was called as a witness by the EID, and having been first
duly sworn, testified upon his oath as follows, to-wit:

MR. YOUNGBLOOD: You may proceed.

MR. CROSSMAN: while people are finding seats I would
like to point out that we intend to reprint this particular
piece of correspondence and submit it to everyone on our
mailing list. I apologize for the quality of the copies
this morning. We just got them done and did not have time
to proofread them. You will receive a copy printed in a

much better manner. Hopefully this week as soon as we can

HOWARD W. HENRY & COMPANY
Albuquerque Court Reporters

1300 Central Avenue, S.W.
ALBUQUERQUE, NEW MEXICO 87102
Phone 247-2224
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get our mailing list done.

We have received a lot of commentsa. WwWe have a
copy of the mailing list as it existed on Friday afternoon
available at the back of the room. Sometime today please
check and see if your name and address is correct or sign
the mailing list sign-up sheet and some wayv indicate to us
that you want to be -- to receive a copy of this or any
other correspondence -- all future mailings on the Los
Alamos permitting process.

With that preliminary statement, I would like to
read this. I will try to make this -- I will tryv to make
this as entertaining as possible.

The laws that govern the subject at hand tadav
are complex and difficult to understand. We worked hard
trving to reduce it to six pages. Perhaps if we had six
hundred pages we could make it a little more understandable.
Because of that complexity, please bear with me while I read
this. I don't want to inadvertently leave something out
that may be important.

with that said, this is the EID July 18th, 1989,
statement responding to particular concerns expressed by
members of the public regarding the LANL mixed waste
incinerator.

EID has received many comments from the public

concerning this draft permit. Regrettakly, the laws and

HOWARD W. HENRY & COMPANY
Albuguerque Court Reporters

1300 Central Avenue, S.W'.
ALBUQUERQUE, NEW MEXICO 87102
Phone 247-2224
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3
regulations that govern a facility as large as LANL are very
complex. Several of the comments received by EID reflect
that complexity.

As important, the comments reflect concerns some
members of the public have regarding operation of the
mentioned waste incinerator. 1In order to better inform the
public of the applicable laws and regulations and to better
address the public's concern, EID has developed a statement
this statement -- to explain what this draft permit can and
cannot do regarding the mixed waste incinerator.

This 1is highlighted. You all have it there.

This draft permit can only regulate the chemical waste. It
cannot regulate -- let me repeat, it cannot regulate
radicactive waste.

The federal Atomic Energy Act of 1951 authorized
the United States PDepartment of Energy, DOE to all of us, to
develop and effectuate its own regulations controlling DOE's
management of its own radiocactive waste. Other statutes may

impose additional requirements on radiocactive material

handling.

Are vou all with me?

This permit action is under the state Hazardous
Waste Act. The state Hazardous Waste Act does not regulate

radiocactive waste in any way. The Hazardous Waste Act only

applies to wastes that meet the legal definition of

HOWARD W. HENRY & COMPANY
Albuquerque Court Reporiers

1300 Central Avenue, S.W.
ALBUQUERQUE, NEW MEXICO 87102
Phone 247-2224
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hazardous waste. And these are basically chemical wastes.
The Hazardous Waste Act cannot be applied to
source, special nuclear or byproduct radiocactive wastes.

Thus, EID does not have the authoritvy through its hazardous
waste program, and through this or any other hazardous waste
management permit, to regulate radiocactive waste. This
draft permit is a permit that only regulates chemical
hazardous waste. It does not and cannot regulate

radiocactive waste.

Let me digress a moment from the prepared letter.
My concern -- part of the concern is hazardous waste is a
specific term defined in the act. It goes bevond your and

my understanding of the English language. To you, of
course, radiocactivity 1s hazardous. I understand that, but
in the context of the act it has a legal specific definition
and that's a point that is confusing to a lot of people.

If I may return to the letter, mixed waste
regulations:

When a waste has both chemical and radioactive
components, it 1s called a mixed waste. Because of the
chemical component of mixed waste, the Hazardous Waste Act
does apply to mixed waste. It only applies to the chemical
part of the mixed waste, however, okay? The Hazardous Waste
Act does not apply to the radiocactive part. DOE regulates

the radioactive part pursuant to the Atomic Energy Act.

HOWARD W. HENRY & COMPANY
Albuquerque Court Reportess

1300 Central Avenue, S.W.
ALBUQUERQUE. NEW MEXICO 87102
Phone 247.2224
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requirements effective December 31, 1988, this incinerator

[WR

5 an existing source and, therefore, is not subject to the
new air regulations. Data concerning the incinerator are
being collected, however.

EID has the authority under the state Air Quality
Control Act to regulate the radioactive emissions from this
incinerator, but does not have any implementing regulations
to do so at this time.

EPA enforces other air quality programs in the
state. The radionuclide emissions from this incinerator
have been reviewed by EPA Region VI for compliance with the
regulations that govern -- that's 40 CFR part 61, subpart H
in technical jargon -- let me repeat that. The
radionuclides from this incinerator have been reviewed by
EPA Region VI for compliance with the regulations that
govern radioactive -- radicvnuclides at the time under the
federal Clean Air Act.

EPA reviewed the emissions from the existing
incinerator in November of 1988, as part of reviewing LANL's
application for new -- the new proposed mixed waste
incinerator.

EID expects to develop new air quality

regulations for incineration that will include radionuclide

lemission limits at the stack as opposed to the fence line.

Under EID's current schedule for the development of such

HOWARD W. HENRY & COMPANY
Albuquerque Court Reporters

1300 Central Avenue, S.W: -
ALBUQUERQUE. NEW MEXICO 87102
: ‘Phone 2472224
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REFORTER'S CERTIFICATE

I, Howard W. Henry, a Certified Shorthand Reporter and
Notary Public, DO HEREBY CERTIFY that I did administer the
oath to the witnesses herein prior to the taking of this
hearing; that I did thereafter report in stenographic
éhorthand the questions and answers set forth herein, and
the foregoing is a true and correct transcription of the
proceeding had upc: the taking of this hearing.

I FURTHER CERTITY that I am neither emploved by nor

'y
‘v

2lataod te any f the garties or attorneyvs in this case, and
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and Notar»>™ Public
Certificate Number 9

My Commission Expircs: March 2, 1992

HOWARD W. HENRY & COMPANY
Albuquerque Court Reporiers
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Phone 247-2224

EXHIBIT B-7




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I NDEX

Appearances

Discussion of Procedures

The Witness - C. Kelley Crossman
Presentation of Testimony

Cross Examination by Dr. March
Cross Examination by Ms. Tolkin
Cross Examination by Ms. Bonneau
Cross Examination by Mr. Silvers
Cross Examination by Ms. Logan
Cross Examination by Ms. Whisenand
Cross Examinaticn by Ms. Bleakley
Cros33 Examination by Mr. Higginson
Cross Examinaticn by Ms. Steinhoff
Cross Examinaticn by Mr. Hanson
Cross Examinaticn by Mr. Bates
Cross Examination by Ms. Lage
Cross Examinaticn by Mr. Horan
Cross Examinatioin bv Mr. Ross
Recross Examination by Ms. Whisenand
Recross Examination by Mr. Horan
Cross Examinaticn by Ms. Reson
Cross Examination by Mr. Towle

Cross Examination by Mr. Rane

PAGE

(2]

35
50
54
57

61

81
88

89

140
145
147
159
162

HOWARD W. HENRY & COMPANY
Albuquerque Court Reporicrs
1300 Central Avenue, S.W,

ALBUQUERQUE, NEW MEXICO 87102
Phone 247-2224

EXHIBIT B--8




A

231

I NXNDEX - (Continued)

PAGE
Cross Examination by Mr. Rutherford 195
Cross Examination by Ms. Arends 208
Cross Examination by Ms. Billups 217
Cross Examination bv Mr. Morgan 226
Witness Excused 228
4. Reporter's Certificate 229
Tt XxH I B I TS
HORAN EXHIBITS: MARKED ADMITTED
1. Undated letter, “ade to Bingaman 122 122

HOWARD W. HENRY & COMPANY
Albuquerque Court Reporters

1300 Central Avenue, S.W.
ALBUQUERQUE, NEW MEXICO 87102
Phone 247-2224

EXHIBIT B-9




éﬁazarhnus maste g}f ntlttg
Hermit

PERMITTEE: U.S. Department of Energy 10 NUMBER: NM0830010S15
University of California Regents '

LOCATION: Los Alamos National Laboratory, PERMIT NUMBER :
LosAlamos, NM 87548 NM 0890010515-1

Pursuant to the Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6301, et seq.), and
the New Mexico Hazardous Waste Act (§§ 74-4-1 ¢t seq. NMSA 1978], 3 permit is
issued to the U.S. Department of Energy’s Los Alamos Area Office and the
University of California Regents, doing business as Los Alamos National
Laboratory, (hereafter called the Permittee) to operate a8 hazardous waste
incinerator, container storage and tank treatment and storage facility at the
location stated above.

The Permittee must comply with ail the terms and conditions of this permit. This
permit consists of the conditions contained herein incuding the attachments.
Applicable provisions of regulations cited are those which are in effect on the
effective date of this permit, New Mexico Hazardous Waste Management
Regulations (HWMR-S, as amended 1989). This permit shall become effective in
accordance with HWMR-S, Part IX, sections 902.F. and 902.G. and shall run for a
period of ten years.

This permit is based on the provisions of HWMR-S. This permit is aiso bated on
the assumption that all information contained in the permit application is
accurate and that the facility will be operated as specified in the application. The
permit application consists of information submitted on March 27, 1986; revised
on November 13, 1988 and November 28, 1387; and supplemented on November
8, 1988 and through numerous technical discussions.

Any inaccuracies found in the information may be grounds for the termination
ot modnﬂanon cf this p«mn and potential enforcement action.

Signed dlvof.__&mmm_m

Richard Mltzdfdt. M. E.l.

}hbyut:n

Health and Environment Bepartment
Eunvironmentsl I mprovement Bivision
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MODULE V CONTROLLED AIR INCINERATOR OPERATION

V.A. GENERAL CONDITIONS

V.B.

NAMO&10010515-1

Authorized Unit. The %nit is the modified Environmental Control Products
model ECP 500-T Controlled Air Incinerator (CAl) located in Technical Area 50,

Building 37 and configured as shown in Figure 8.
Destruction and Removal Efficiency. The incinerator and associated effluent

" control system shall be operated to achieve a minimum destruction and

removal efficiency (DRE) of 99.99% calculated in accordance with HWMR-S,
3s amended 1989, Part V, 40 CFR section 264.343(a). A minim%m DRE of
99.9999% shall be achieved whenever waste F027 is incinerated. (¢ hlarc v

. Regulato'g Compliance. In accordance with HWMR-S, as ;&ignd’gd 1989,

artV, 40 CFR section 264.343(d), compliance with the operating conditions
of this permit will be regarded as compliance with HWMR-S, as amended
1989, Part V, 40 CFR section 264.343. Evidence that compliance with these
conditions is insufficient to ensure compliance with the performance
standards of HWMR-S, as amended 1989, Part V, 40 CFR section 264.343, shall_
be information justifying”permit modification in accordance with HWMR-5,
as amended 1989, Part IX, 40 CFR section 270.41 or 270.42 or permit
revocation in accordance with HWMR-S, as amended 1989, Part IX, 40 CFR

section 270.43.
WASTE IDENTIFICATION

. Authorized Wastes.

a. Only wastes identified in Permit Attachment G. with the process code
“T03” in column D.1. “Processes” shall be incinerated at the CAl.

b. Only wastes generated at the Permittee’s facility shall be incinerated. See
permit paragraph I1.B.2. abpve.

. Prohibited Wastes.

a. The following listed hazardous wastes shall not be incinerated uniess
chemical analysis shows them to not exceed one hundred micrograms per

gram concentration in the waste:
(i U121 Trichloromonofluoromethane (Freon 11)
(i) U225  Tribromomethane
(i) U075  Dichlorodifluoromethane (Freon 12)
b. Any future listed hazardous waste with a heat of combustion less than

0.24 kilocalories per gram shall not be incinerated upless chemical analysis
shows it to not exceed one hundred micrograms per gram concentration

in the waste.

EXHIBIT C-12 -36-



v.C.

¢. Wastes generated off-site shall not be incinerated. See permit paragraph
I.8.2.above.

Physical Form. Wastes in gaseous, liquid, solid, or semi-solid sludge forms
may be incinerated.

WASTE ANALYSIS
aste Analysis Plan. The Permittee shall follow Permit Attachment A. Each

. W ys
nowledge of process determination shall be documented and justified. Each

batch of waste_snall be analyzed in accordance_with Permit Attachment
A.4.1.2.

. Analysis of Waste Blends. = Waste blends of previously analyzed materials
shail not require reanalysis unless: i

a. Physical properties are expected to vary more than five percent (5%) from
those of the original feedstock, and

b. Those physical properties cannot be calculated based on previous
analytical knowledge of the individual components or blends forming the

new mixture.

c. Five percent (5%) of the waste blends not analyzed on an annual basis
shall be subject to analysis as a quality control check of the calculated
values. A(g%reement between analytical data and calculated values of ten
percent (10%), based on the analytical data, shall be acceptable.
Disagreement shall be investigated for cause and documented in the
record, along with appropriate corrective actions. The next waste blend
created after a disagreement shall be analyzed to confirm corrective

action.
d. Waste blends may not be incinerated prior to receipt of analytical data.

Determination of Radionuclides Content. Each batch of waste treated under
this permit shall be surveyed to determine its radionuclide content.
Knowledge of Process shall not be used for this survey.

Metals Standards. Each batch of liquid waste treated under this permit shall
be analyzed to determine its metal content. For each metal, the waste feed
rate, in grams/sec, should not exceed that dictated by the emissions screening
limits for noncarcinogenic and carcinogenic metals for facilities in complex
terrain determined b! using the terrain adjusted effective stack height
according to the EPA "Guidance on Metals and Hydrogen Chloride Controls
for Hazardous Waste Incinerators, Vol. IV, March, 1989,° or the succeeding
guidance documents. Knowledge of Process analyses may be used on no
more than 80% by volume of the wastes treated. ,

V.D. PRINCIPAL ORGANIC HAZARDOUS CONSTITUENTS

1.

Routine_Operations. For all hazardous waste burns the following
constituents are designated as POHCs unless chemical or physical analysis
shows they comprise less than 100 micrograms per gram of the waste:

r EXHIBIT C-13
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a. Uuo44 Chloroform

b. U228  Trichloroethyiene

¢. U226 1,1,1-trichloroethane
d. u2mn Tetrachloromethane

2. Bulk-Feed Operations. Whenever the hazardous waste feed contains ten
percent by weight or more of any listed hazardous waste, each such
constituent is designated a POHC.

V.E. MONITORING

For each hazardous waste burn, the continuous monitoring and/or recording
devices below shall be observed hourly by an operator during waste feed operation
and the observation recorded in the operating record. For purposes of this
requirement, permanent charts which are made a part of the record may be
initialed to document such observation. A log identifying the full name associated
with the initials shall be induded with the record.

1. Flue gas scrubber solution pH, “Process Sump pH Out”;

2. Primary Combustion Chamber Temperature, “Lower Chamber Temperature”;

Secondary Combustion Chamber Temperature, “Upper Chamber
Temperature”; - -

Waste Feed Rate;
Flue gas carbon monoxide content;
Secondary combustion chamber oxygen content, “Upper Chamber Oxygen”;

w

Combustion air flow rate, “Final Flow Totalizer”;

Scrubber water recycle flow rate, "Absorber Liquid Flow” and “Quench
Liquid Flow"”.

9. Total hydrocarbon reading from the exhaust stack.

® N O wn s

J 10.Radioactivity from the exhaust g_ack. _

V.F. OPERATION

During hazardous waste feed operations the following operational limits shall
be observed:

1. Total Chloride Contens The aggregate chlorine content of the waste plus
uel shall not exce .4 pounds per hour input to the CAl. Each batch of
waste shall meet this standard.

2. Waste Feed Rates.

EXHIBIT C-~14
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a. Lic}uid hazardous wastes shall be introduced at a rate not to exceed 1.5
million Btu per hour total thermal input. Total thermal input shall include
contributions from auxiliary fuel, hazardous and nonhazardous wastes.

b. Solid hazardous wastes shall be introduced at a rate not to exceed 1.5
million Btu per hour total thermal input. Total thermal input shall include
contributions from auxiliary fuel, hazardous and nonhazardous wastes.
Of this feed rate, solid hazardous waste mixtures shall not exceed 125

pounds per hour.

3. Venturi Scrubber. The pressure drop across the venturi scrubber shall be a
minimum of forty inches W.C.

4. High Efficiency Particulate Air Filters. The pressure drop across both on-line
incinerator exhaust gas HEPA filter banks shall be a minimum of one-tenth
inch W.C. or alternative equivalent manufacturer’s performance

specification.

S. Operating Temperatures.

a. The incinerator shall be brought to operating temperature in both the
primary and secondary combustion chambers before hazardous wastes

are introduced.

b. Primary chamber operating temperature shall be a minimum of 1400
degrees Fahrenheit, measured at the hot duct between the primary and
secondary chambers. - R

c. Secondary chamber operating temperature shall be a minimum of 2000
degrees Fahrenheit, measured at the chamber exit to the high
temperature duct. p AL

XY o

'd. Temperatures shall be maintained hese minimums as long as

hazardous wastes remain in the incinerator, except that during an

emergency shutdown these temperatures need not be maintained after
waste feed is terminated.

6. Effluent Control System Solution.

a. The effluent control system (ECS) scrubber solution shall be recycled to the
packed column absorber at a minimum flow rate of 10 gallons per minute.

b. The ECS scrubber solution shall be controlled with either sodium
hydroxide or potassium hydroxide to a pH range above 1.0 + 3%.

7. Combustion Air.
a. Exhaust gas flow shall not exceed :

(i) 3654 pounds per hour during solid or semisolid waste incineration, or

(ii) 3933 pounds per hour during liquid waste incineration.
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10.

11.

b. Carbon monoxide concentration, as measured by the continuous
recording carbon monoxide analyzer, shall not exceed 100 parts per
million by volume, except that for a period not to exceed five minutes, the
?stem may continue to burn waste if the carbon monozide concentration

oes not exceed 500 parts per million.

¢. Oxygen concentration in the secondary combustion chamber shall be a
minimum of seven and one-half percent (7.5%) for solids and six percent
(6%) for liquids. Measurement accuracy shall be + 3%.

Total Hydrocarbon.

a. Total hydrocarbon reading in the exhaust gas shall not exceed 20 parts per
million corrected to dry stack gas for more than one hour rolling average
where the stack gas is sampled at least 4 times per minute.

b. Total hydrocarbon reading in the exhaust gas shall not exceed 100 parts
per million for more than one minute.

¢. Total hydrocarbon reading in the exhaust gas shall not exceed 500 parts
per million for any reading '

Radioactivity.
a. The exhaust gas radioactivity measured during operation under this

permit shall not exceed the background by ten percent (10%) for more
than one minute.

b. The exhaust gas radioactivity measured during operation under this
permit shall not exceed the background by fifty percent (50%).

¢. Background is defined as that level of radiation read when the incinerator
is operating at the parameters required for hazardous waste treatment
but no waste feed occuring measured prior to hazardous waste

treatment.
Automatic Shutdown.

a. The Permittee shall install and properly maintain a system of monitors and

automatic waste feed cutoff so that hazardous waste feed is shutdown
whenever the operating conditions in permit paragraphs V.F.3. through
V.F.9. above are not met.

b. Hazardous wastes shall not be reintroduced to the incinerator until the
cause of any automatic shutdown is determined and appropriate

corrective action is taken.

Waste Handling Practices.

a. Wastes to be incinerated shall be stored only at st;rage areas authorized
in permit paragraph lll.A. above.

b. Liquid and solid feed preparation operations which take place at the CAI
shall be performed in accordance with the provisions of:
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V.G.

(1) Los Alamos National Laboratory Manual, Chapter 1, Health and
Safety, Current edition. A copy shall be readily available to the operator.

(2) Permit Attachment J, “Incinerator Operational Safety”. A copy
shall be readily available to the operator.

(3) The operating manual for the Controlled Air Incinerator. A copy
shall be readily available to the operator. :

(4) Theapplicable Operating Instructic n(s), Safe Operating Procedures,
and/or Special Work Permit(s) required for the particular operation being
conducted. A copy of the applicable document(s) shall be readily available

to the operator.

¢. Sampling of wastes for analysis in accordance with Permit Attachment A,
shall be done at the place of storage or at the incinerator waste feed
tanks. Periodic quality control spot sampling may be done elsewhere in
the incinerator area at the discretion of the inspector and with the
approval of the incinerator supervisor.

EFFLUENT CONTROL

The incinerator effluent controls shall be operational at all times the incinerator
is burning hazardous wastes.

- 1. Ash Control. Ash resulting from a listed waste burn shall be cemented and

V.H.

disposed of aff site as a hazardous waste. Ash resuiting from incineration of
characteristic wastes or wastes listed solely due to characteristic shall be
disposed of as a hazardous waste or analeed for alternate disposition. If_
such analysis demonstrates the waste is no longer characteristic as defined in
HWMR-S, as amended 1989, Part ll, 40 CFR section 261, subpart C, it may be
disposed ofin accordance with other applicable regulations.

Effluent Control System. Effluent control system wastewater and filters shall -
e disposed of as a hazardous waste in accordance with applicable

regulations. “Filters” as used herein applies to both the HEPA filters and the

carbon absorber materials. The carbon absorber unit materials shall be

replaced at intervals no Tonger than 2000 operating hours. T

INSPECTION

The Permittee shall inspect the incinerator in accordance with Permit
Attachment B. and the requirements below.

1.

NAANPONNI10S1S-Y EXHIBIT C-17

Spill Kits. The type, presence, location and quantity of spill kits shall be
verified and anr%tated monthly. If spill kits :re Iocu}(yed up? the location of

access keys shall be verified.

Instrumentation. All gauges and instruments shall be inspected for
calibration dates prior to incineration of wastes. No instrument or gauge
shall be used if it has not been calibrated in accordance with its

manufacturers’ recommendations.
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" Sperating hours to demonstrate proper operation:

3. Warnina Sig1ns._ The legibility and condition of warning signs shall be
inclu

in the quarterly inspection. Missing or illegible signs shall be
promptly replaced within 24 hours of discovery.

a. Signs shall be at the entrances to the hazardous waste units. Collocated
. units may be included within one signed area.

b. Signs shall say “Danger, Unauthorized. Personnel Keep Out” and
“Hazardous Waste Storage Area”“.

¢. Signsshall bein English and Spanish.
d. Signson approachable fences shall be spaced no more than 50 feet apart.

Automatic Cutoff. The automatic cutoff system shall be tested every 2000

RECORDKEEPING
The incinerator operating record shall include the source,

ate of receipt, description, quantity and date of incineration for each batch

of hazardous waste incinerated.

. Waste Analysis. Records of waste analysis shall be kept in accordance with

permit paragraph I1.K.1.a. above.

. Inspections. Records of inspection shall be kept for three years from the

ate of the last action taken as a resuit of the inspection.

Automatic Waste Feed Cutoff. Whenever the automatic waste feed cutoff

. system required by permit paragraph V.F.8. above operates, the cause, time

and remedy or repair shall be entered in the operating record. This record
shall include the testing or demonstration operations required by permit
paragraph V.H.4. 85.'_5__\7:0_.' T -/ T '

. Effluent Analysis.

a. Whenever sampling and analysis of the incinerator combustion exhaust
or effluent control system scrubber solution are done, the sampling date,
individual(s), methods and analytical resuits shall be entered in the

operating record.

b. The destruction and removal efficiency (DRE) shall be reverified after
incinerator modifications affecting the DRE, upon accumulation of eight
thousand hours of hazardous waste incineration time or five years after
the effective date of this permit, whichever occurs first or if EID
determines that new information requires further testing_of_the
incnerator. Subsequent to @ modification subject to this paragraph the
time calculation shall be restarted. .

¢. Results of calculations of the DRE associated with effluent analysis shall be
entered in the operating record.

EXHIBIT C-18
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The incinerator shall be closed in accordance with HWMR-S, as amended 1989,
Part V, Subpart G and Part V, 40 CFR section 264.351, permit paragraphs il.L. and

V.J. and Permit Attachment E.

1.

CLOSURE

Incinerator Components. The waste feed components and combustion
chambers, along with interconnecting plumbing, may be steam cleaned with
a detergent solution. The spent cleaning solution shall be collected and
analyzed for hazardous constituents. If no hazardous constituents are
detected, those components may be considered closed. If hazardous
constituents are detected, the steam cleaning may be repeated until no
detectable hazardous constituents are found.

Effluent Control System. The ECS may be drained and flushed with a
detergent solution. The spent cleaning solution shall be collected and
analyzed for hazardous constituents. if no hazardous constituents are
detected, those components may be considered closed. If hazardous
constituents are detected, the cleaning may be repeated until no detectable
hazardous constituents are found.

Waste Storage Tanks. The waste storage tanks may be drained and washed
with a detergent solution or steam cleaned. The spent cleaning solution shall

be collected and analyzed for hazardous constituents. |f no hazardous
constituents are detected, those components may be considered closed. If
hazardous constituents are detected, the cleaning may be repeated until no
detectable hazardous constituents are found.

Closure Residues.

a. All final cleaning solutions used for closure shall be tested for POHCs
designated in permit paragraph V.D. above. Solutions showing detectible
POHC(s) or hazardous waste characteristics shall be disposed of as

hazardous wastes.

b. Any component not decontaminated in accordance with permit
paragraph V.J. above shall be disposed of as hazardous waste.
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BEFORE THE ENVIRONMENTAL IMPROVEMENT BOARD
STATE OF NEW MEXICO

iN THE MATTER OF

HAZARDOUS WASTE PERMIT
REVIEW PURSUANT TO HAZARDOUS
WASTE MANAGEMENT REGULATION
902(G)

GENERAL QRDER

THIS MATTER came bpefore ¢the New Mexice Envirornrmen=al
Improvenent Bcard (the BSoard) on February 9, 1590, upon %=ka
Bcard'’'s own motion. On or akout July 9, 1989, the
Envirenmental Improvement Board adopted the current Hazardcous
Waste Managerent Regulations (HWMR-5;, Secticn 902 of HWMR-3
relates to procedurss for granting hazardous waste permits.
Section 902(G) is of particular concern to the Becard. Sec:zicn
902 (G) provides in relevant part:

Any pergcon adversely affected by the decision

of the Director concerning the issuance,

suspension, modificaticn or revocation of a

pernmit may submit a petition for review of

the Director's decision by the Environmental

Isprovement Board.
After hearing the arqument of various interested parties ard
being otherwise fully advised in the matter the board FINDS:

1. That Section 74=4-4(A)(7) NMSA, 1978, requires <=he
Roard to adopt regulations sestablishing procedures for <the

lssuance suspension and revocation of permits, subjeact to any

other provigions of the Hazardous Wastae Act.

EXHIBIT D-1
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3. ..at HWMR-5, Section 902(G) ~as adopted by the Board
pursuant to its authority under section 74-4-4(A)(7) wnMsA
1978.

3. That 8ection 74-4-4.2(G) NMSA 1978 provides in
relevant part:

Any person adversaly atfected by a decision

of the director concerning the issuance,

modification suspension ¢n revocation of a

permit may appeal the cecision by filing a

notice of appeal with the court of appeals

withi thirty days after the date the
decision is made....

4. That as an administrative agency, the Board has only
those powers and can only act on these matters which are
within the scope of the authority granted to it.

5. That the Board may not create a rule or regulatior
that is not in harmony with its statutery authcrity nor ray it
anlarge or modify its authority by enacting rules and/er
regulations. |

6. That HWMR=-5, Section 902(G), is in apparent conflic*
with Section 74-4-4.2(G) NMSA 1978 Comp.

7. That the enactment of HWMR=-5, Section 302(G) was an
exercise in excess of ¢the Board's authority pursuant Lo
Section 74-4~4(A)(7) NMSA 1978, and is otherwise ultra vires.

IT IS THEREFORE ORDEREL:

1. That all future petitions for review of the

74=4-~4,.2(G) NMSA 1978.
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2. That all pending petitions for review ygy and are
hereby dismissed by the Board.

3. That this Crder of the Board is a final decision ot
Director, pursuant to HWMR-5, Section 902(F) and for purpcses
of appealing to the New Mexico Court of Appeals.

- !

- / g
< 7% ”77 y i ~g/
Dated:zf2¢<47“”/gz%7 / danls p A
TRAVIS DOLTAR
Chalirman
3
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IN THE COURT OF APPEALS OF THE STATE OF NEW MEXICO

REGENIS OF THE UNIVERSITY OF CALIFORNIA,

Appellant,
. No. 12,190
vs ’ f’§5r: .!;
THE ENVIIORMENTAL IMPROVFPMENI DIVISION OF g;:;‘;? n
TEE NEW MEXICO HEALTH AND ENVIRORMERT DEPT. ge 8 =
et al,, EES O M
x% o)
Appellees. E;—%F", >
rn?)‘/f
-ld
UNITED STATES OF AMERICA, - =
Appellant, "
va. Mo, 12,233

TOE ERVIRORMESRTAL IMPROVEMENRT DIVISION GF
THE NEW MEXICO HEALTH AND ERVIRORMENT DEPT.
et al.,

Appelleas.

/

QRDER

This matter having come before the court on appellants' motions
to stay the appenli': and this court having considered the memoranda in
opposition to the proposed disposition In the calendar notice aa well
as appellees’ responses to the motisns to stay and due consideration
having been had,

IT IS ORDERED that the motions to stay the appeal are GRANTED
until further order of this court. Appellants, the Regents of the

University of California and the United States of Am all file

a statement with the clerk of this court by the first Monday of each

— ——

month, commencing October 1990, to inform this court of the status of
the federal proceedings,
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E
The previous order granting the motlions to delay filing the :

record proper continues in effect until further order of this court,
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EID JUulv 18. 1889 STATEHENr RESPONCING TO PARTICULAR LONCERNS

EXPRESSED BY MEMBERS OF THE PUBL IC_REGARDING THE @8
"INCINERATOR '

21D nhas received many comments from rthe publlc concerning this
draft permait. Regrettabiy, the laws and regulations that govern
a facility as large as LANL are very complex. Several of the

comments received by SID rervtlect tnat comolexity. S 1MPortant.,
the comments reflect concerrs some members ot the public bhave
regarding operation of the mixed waste (ncinerator. In order to

better inform the public of the applicable laws and regulations andg
to better address the public's concerns, EID has developed a
statement to explain what this draft permit can and cannot do
regarding the mixed waste i1ncinerator.

THIS DRAFT PERMIT CAN ONLY REGULATE CHEMICAL WASTH
T R A ¥ .

The federal Atomic Enerqgy Rct ot 1954 (AEA). authorized the United

States Department ot Energy ("“DOE") to develop and effectuate its
own regulations controlling DOE s management of its own radiocactive
~astes, Other statutes may 1mpose additional reguirements on

radioactive material handling. This permit action 1s under the
State Hazardous Waste Act. The State Hazardous Waste Act does Aot
requlate radiocactive waste in any way.? The Hazardous Waste Act
only applies to wastes that meet the legal definition of "hazardous
waste.” and these are basically chemical wastes. The Hazardous
HA3te ACct cannnt %e aoplisd "3 source, spectal “H'lﬂar Sr o rvaroaucs
ragicactive wastes. .hus. 2iD adoes not nave rtre autnority thArouan
1ts Hazargous Waste Proaram. and through this or anvy other
nazardous waste management germit, tO requlate ragioactive waste.
This draft permit is a permit that only regulates chemical
nazardous waste. - !t dnes nnt and ran rot requlate r~adiocacteve
~aste.,?*

"MIXED WASTE™ REGULATION

When a waste has both chiemical and radicactive componemts. 1t 13

called a "mixed waste.” Becauvso of the chemical compcnent of mixea
aste. the Hazarcous Waste Act-does apply to mixed waste. It only
agplies to the chemical pPart ot mixed waste. : however, The

Hazardous Waste Act does not- arply to the raogioactive part. DOE
reacuvlates the radioactive part, pursuant to the Atomlh Enerqy Act.
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STATE AUTHORITY QO ENFQRCE THE FEDERAL STATUTE, RCRA

13 zraftt oermyt 15 a Razardous waste management oermit

soministered oy =iD s Hazardous waste Bureau. cld s ieqai
autnority to i1ssue this permit under State law 1S the Hazardous
waste ~ct. iJltimately. however, £ID's legal authority to i1ssue

this cermit comes <~-om the tfegeral hazardous waste management
ztatute, named the Resource Conservation and Recovery Act (“RCRA“).
Unaer =CRA. the tegeral government, through the United States
Znvironmental Protection Agency tEPAY Y, qives specitic
AULNOri1zZations to A state to entorce certain parts ot RCRA, The
state tren enforces those parts of RCRA 1n the state i1nstead of
ZPA.

New Mexico 1S5 an “‘authorized state.” that 1is. New Mexico 1is
authori:egd oy cPA to entorce cartain parts ot =CRA in New Mexi1co
insteaa >f EPA. This drarvtt permit 1s a RCRA permit. prepared by
=I0 3 mazardous Waste rrogram statt to address cnly those specific
parts cf¥ RCRA that EPA has authorized New Mexico to enforce.
Secause ZonqQress has added requirements to RCRA in stages through
amendments, EPA 1s reaquiring states to submit their requests for
Authorization 1n stages. Thus., New Mexico 1s authorized by EPA to
entorce some RCRA provisions. but not other RCRA provisions.

NEW MEXICO DGQES NOT HAVE RCRA AUTHORIZIATION TO REGULATE THE
CHEMICAL PART OF MIXE _WASTE

SwW B¥1ZD 13 SOt vet SLULRNOFLIZE0 Oy &FA TO r2guiat@g Tne cnemical
part ot mixed waste through its RCRA hazardous waste management
2roaram. New Mexico 13 1n “he process ot aoolving to ERA ‘or
autnorization, however.

THIS DRAFT PERMIT IS A RCRA PERMIT

Secause New Mexico 1s not authorized by EPA to ~-equlated the
cnemical part ot mixed waste througn i1ts RCRA program. this draft
RCRA permit does not authorize LANL to i1ncinerate the zhemical part
3T mixeg waste. This draft permit only authorizes the incineration
of purely chemical waste in the i1ncineratog.

In order to get a RCRA permit to incinerate mixed waste. LANL willl
need to develop a mixed waste permit application. and submit 1t to
®lp. tlD expects LANL to submit this application i1n the late fall
of 1989. The EID Hazardous Waste Program staftf will review the
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application. After £1D has been authorized by EPA to requliate the
~hemical part of mixed waste under the RCRA hazardous waste
arogram. EID will drart a proposed RCRA permit baseda on tne LANL
application. and submit 1t to the public tor public comment. Jjust
3s this draft permit has been submitted to the public for public
comment.

RCRA " INTERIM STATUS"

nterim ztatus’ qives temporary authorization to certain
tacilities to continue their hazardous waste management activities
until tneir applications for final permits can be acted on. RCRA
gave this interim status to facilities that were in existence on
a certain date and which complied with certain notification
reguirements. Operations under i1nterim status are requlated by
regqulations cesigneg Tor thilis i1nterim status.

THE LANL INCINERATOR HAS RCRA "INTERIM STATUS"

The LANL incinerator has RCRA "interim status" and 1s thus
authorized to burn chemical waste without a final hazardous waste
=CRA permit. This 1is true for both purely chemical waste and for

-1 -ed ~az%e. The cemporary oermission ko Dure zurels Chemical
~a3t2 wiil 2na wnen cib takes finpal action on this aratt RCRA
cermit. Then. Dburning ot purely cremical waste will oe allowed
TRl Dursuant ts the permit., Tme temporary Z2rmission =2 burn the

cnemical part of mixed waste will end wnen EID takes final action
»n a RCRA permit addressing that waste. whicthh EID will not do until
srter ZPA authaorizes £ID to do so. Them. burning ot rthe chemical
part of mixed waste will be allowed only pursuant to that oe2rmit.

SUMMARY

Thus, this draft permit does not authorize LANL to 1incinerate mixed
waste. that :s., chemically bhazardous waste that 1s mixed with
radioactive waste. The dratt permit only proposes to authorize the
incaneration ot straictly chemical hazardous waste. and then only
under the cermit’'s specified conditions. EID will at a later date
propose a draft hazardous waste permit to regulate the i1ncineration
of the chemical part of mixed waste. NG RCRAhazardoug wasteg
permit can regulate radicactive waste. e

INDEPENDENT STATE HAZARDOUS WASTE ACT AUTHORITY TO REGULATE RCRA
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INTER TAT FACILITI

EID has two sources of authority under the Hazardous Waste Act.
First, £ID is authorized to enforce whatever portions of RCRA that
EPA has expressly authorized the State to enforce. Second, EID is
authorized to enforce all provisions of the Hazardous Waste Act.
even 1t some particular provision has not vyet been approved by EPA
as part of RCRA authorization. 1In this second case, EID is acting
on solely state authority; it is not acting pursuant to its federal

RCRA authority. EID has used this state authority in the past, to
deny LANL's request to begin construction of a new mixed waste
incinerator until after review and approval of the construction
phase.

Interim Status Regulations

Under the Hazardous Waste Act, the incinerator, in so far as it
burns mixed waste, has "interim status.” It has interim status
under both the State' s federal RCRA program, and the independent
state authority. That means that it has a temporary permit to
operate . until a final permit, such as this one presently under
consideration for purely chemical waste, is considered. In the
interim, it is regulated under the requlations designed for the
interim ceriod. and not under the requlations designed for final
cermits.

There are no specific requlations applicable to i1nterim status
under either state or federal law addressing the chemical part of
mixed waste. EPA intends at this time to requlate all chemical
wastes under the same set of regulations.

EID's Hazardous Waste Bureau did not develop any interim
requlations independent of those required for the federal RCRA
program. EID did not develop interim regulations specifically
governing the chemical part of mixed waste under 1its state
authority for several reasons. First, the Hazardous Waste Act
prohibits the State from regulating hazardous waste more strictly
than RCRA does. EID could not develop regqulations covering the
chemical part of mixed waste until RCRA covered the chemical part
of mixed waste. EPA did not clearly add the chemical part of mixed
waste to its RCRA program until July 3, 1986. EID could not have
begun the process of promulgating such regulations until after that
date. o
Second, the process of promulgating requlations is very resource
intensive, and EID's Hazardous Waste Program has extremely limited
resources. EPA funds 73% of the program and requires that those
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monies Qo only into RCRA-related activities. The remaining 235% is
paid out of state monies that are the State’'s required "match" for
getting the EPA grant monies. Thus, the Hazardous Waste Program's
budget is restricted to federallvy-authorized RCRA activities. The
program has developed other, extensive requlatory, and statutory,
changes in the interim in order to maintain current, and seek new,
RCRA authorization. In addition to regulation development, the
program must meet inspection, enforcement, and permit commitments
to EPA for purposes of maintaining RCRA authorization. There
simply have not been encugh resources to do everything that EID
would like to do. and it chose not to develop interim regulations
applying to the chemical part of mixed waste. An important goal
of RCRA and the HMazardous Waste Act is to get facilities operating
pursuant to permits instead of under interim status. Therefore,
developing regulations governing interim status facilities uses
the Hazardous Waste Bureau’'s limited resources less well than
developing regulations applying to final permits.

Final Permit Requlations

EPA has indicated that it does not intend to promulgate any final
permit regulations specific to the chemical part of mixed waste.
EPA has apparently determined that the present regulations
governing permits are sufficient to protect the public health and
the environment from the chemical part of mixed waste. The State
has aoopted these regqulations.

Thus., EPA will not require EID to develoo anvy additional
regqulations governing permits specific to the chemical part of
mixed waste in order for €EID to get and maintain RCRA authorization
for the chemical part of mixed waste.

EID is authorized by the Hazardous Waste Act to develop additional
requlations applicable to permits dealing with the chemical part
of mixed waste. However, under the Hazardous Waste Act
prohibition, such regulations could not be stricter than whatever
RCRA requires through permits dealing with the chemical part of
mixed waste., EID is not presently considering developing any such
regulations, but welcomes the public’'s 1nput on whether EID should.

AIR QUALITY RESULATIONS

Some members of the public have expressed their concern that State
or federal air quality requirements may not adequately regqulate the
incineration of the radicactive part of mixed waste. As previously
stated, this draft RCRA permit does not cover any mixed waste
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incineration it is limited to purely chemical waste incineration.
Further, no RCRA permit could regulate the radicactive part of
mixed waste. The incinerator has interim status that allows it to
operate without a final RCRA permit. OQperation of the incinerator
must alsao comply with any other applicable laws and regulations,
however, Thus, the incinerator will not be allowed to operate if
it has failed to satisfy the legal requirements of other relevant
state and/or federal programs. ,

Regarding Air Guality Regulation

EID's Air Quality Bureau reviewed the operation of this incinerator
in 1988 and determined that a state air guality permit is not
required, because the predicted emissions were below thresholds
that require a permit. Under new State toxic air pollutant
requirements, effective December, 31, 1988, this incinerator is an
“existing source” and therefore is not subject to the new air
regulations. Data concerning the incinerator are being collected,
however.

EID has the authority under the State Air Quality Control Act to
regulate the radicactive emissions from this incinerator, but does
not have any implementing regulations to do so at this time. EPA
enfcrces other air quality programs in the State. The radionuclide
emissions from this incinerator have been reviewed by EPA Region
VIl for compliance with the regulations that govern (40 CFR Part 61,
Subpart H) radionuclide emissions from DOE facilities, under the
federal Clean Air Act. EPA reviewed the emissions from the
existing incinerator in November 19688, as part of reviewing LANL's
application for a new proposed mixed waste incinerator.

EID expects to develop new air quality regulations for
incineration, that will include radionuclide emission limits at the
stack as opposed to the fence line. Under EID's current schedule
for the development of such requlations, a public hearing on the
proposed regulations is expected next spring. In the interim, the
Air Quality Bureau will be developing and taking to hearing
regulations governing municipal and medical waste incineration.
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