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INTRODUCTION 

By its complaint, the United States, on behalf of the 

Department of Energy {"DOE"), challenges three conditions imposed. 

in a Hazardous Waste Facility Permit issued-by the New Mexico 

Health and Environment Department, Environmental Improvement 

Division {"EID"), to the Los Alamos National Laboratory 

{"LANL").1 In part, the permit, issued pursuant to the Resource 

conservation and Recovery Act of 1976 ("RCRA"), 42 u.s.c. 

§§ 6901-6992k (1988), and the New Mexico Hazardous waste Act 

("HWA"), N.M. Stat. Ann. 1978, ch. 74, art. 4, §§ 74-4-1 to 74-4-· 

13 {Michie 1989 Repl.) (hereinafter "NMSA 1978 (1989 Repl.)"), 

imposes three conditions which attempt to regulate the 

radioactive component of waste burned in an on-site incinerator. 

DOE has moved for summary judgment on its complaint. As set 

forth below, there are no genuine issues of material fact and 

the United States is entitled to summary judgment as a matter of 

law. The permit conditions imposed by EID are not within RCRA's 

limited waiver of sovereign immunity for federal facilities, 42 

u.s.c. § 6961, for two reasons, either of which is sufficient to 

void the permit conditions. First, New Mexico has attempted to 

regulate the radioactive component of waste, which is not within 

either RCRA's or HWA's definition of •solid waste.• Second, the 

New Mexico HWA imposes no •requirements• regulating the 

treatment, storage or disposal of the radioactive component of 

1 LANL is owned by DOE and operated and managed by The 
Regents of the University of California pursuant to a contract 
with DOE. 
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waste to which the Los Alamos facility is subject. Accordingly, 

the permit conditions are void and unenforceable. 

Although the permit contains approximately 400 pages of 

conditions and operating procedures for the Los Alamos facility, 

DOE seeks to challenge ·only three conditions, identified below, 

which attempt to regulate the radioactive component of waste. In 

fact, DOE already conducts an extensive monitoring program at the 

facility for radioactivity.2 ~ Summary Assessment, 

Environmental Compliance Activity (attached hereto as Exhibit A); 

Transcript of Proceedings Before Environmental Improvement 

Division, at p. 48 (July 18, 1989) (attached hereto as Exhibit B). 

Thus, DOE is not attempting to avoid providing information to the 

state, but to assure that the state's regulatory authority is 

asserted in a manner consistent with RCRA and its own Hazardous 

Waste Act. Accordingly, for the reasons set forth below, the 

United States' motion for summary judgment should be granted. 

I. STATEMENT OF THE CASB 

A. Federal Statutory Framework. 

Congress enacted RCRA, 42 u.s.c. §§ 6901-6992k, to address 

the environmental and health dangers arising from solid waste 

treatment, storage, and disposal. Subtitle C of RCRA, 42 u.s.c. 

2 Airborne radiation must comply with the requirements of 
the Clean Air Act, 42 u.s.c. §§ 7401-7642, and is therefore 
subject to EPA regulation. EPA has set National Emission 
Standards for Hazardous Pollutants (•NESHAP•) for radionuclides 
which require surveillance for radioactivity and monitoring of 
emissions. 40 C.F.R. pt. 61, subpt. H. Further, for those 
radioactive materials not regulated under the Clean Air Act, DOE 
has established standards to meet its responsibilities under the 
Atomic Energy Act. DOE Order 5400.1 (Nov. 9, 1988). 
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§§ 6921-6939b, requires the Environmental Protection Agency 

(•EPA•) to establish a comprehensive federal regulatory program 

to assure the proper management of hazardous wastes. The Act 

directs EPA to identify and list those solid wastes which are 

hazardous wastes, section 3001, 42 u.s.c. § 6921, 3 and to 

establish permit requirements applicable to owners and operators 

of new and existing facilities engaged in the treatment, storage 

and disposal of hazardous wastes. Section 3005, 42 u.s.c. § 

6925. 

•Hazardous waste• is defined by statute as a subset of 

•solid waste.• Section 1004(5), 42 u.s.c. § 6903(5). The 

statute defines •solid waste• as •any garbage, refuse, 

other discarded material, ••• resulting from industrial, 

commercial, mining, and agricultural operations, and from 

. and 

community activities • • . . Section 1004(27), 42 u.s.c. § 

6903(27). However, RCRA specifically exempts •source, special 

nuclear, or byproduct material,• as defined by the Atomic Energy 

Act (•AEA•), 42 U.S.C. §§ 2011-2296 (1988), from the definition 

of •solid waste.• RCRA section 1004(27), 42 u.s.c. § 6903(27). 

See also 40 C.F.R. § 261.4(a)(4).4 As a result of this statutory 

3 Under section 3001, EPA identifies •hazardous waste• in 
two ways: (1) by identifying characteristics (specific properties 
which are generally objectively measured) that render a waste 
hazardous, ~, ignitability, corrosivity, reactivity and 
toxicity, 40 C.F.R. §§ 261.21-.24, or (2) by listing classes or 
types of wastes as hazardous waste, 40 C.F.R. Pt. 261, subpt. D. 

4 The AEA defines •byproduct material• as: 

(1) any radioactive material (except special nuclear 
(continued ••• ) 
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exclusion, such materials are not solid waste and cannot be 

regulated under RCRA and the Subtitle c program. Rather, they 

are regulated under the authority of the AEA. 

RCRA also contains a limited waiver of sovereign immunity 

for federal facilities.· Section 6001, 42 u.s.c. § 6961, 

provides, among other things, that any executive agency having 

jurisdiction over any solid waste management facility or disposal 

site or engaged in any activity resulting, or which may result, 

in the disposal or management of solid or hazardous waste •shall 

be subject to, and comply with, all Federal, State, interstate, 

and local requirements, both substantive and procedural 

4( ••• continued) 
material) yielded in or made radioactive by exposure to the 
radiation incident to the process of producing or utilizing 
special nuclear material, and (2) the tailings or wastes 
produced by the extraction or concentration of uranium or 
thorium from any ore processed primarily for its source 
material content. 

42 u.s.c.A. § 2014(e). The AEA also defines •source material• as: 

(l) uranium, thorium, or any other material which is 
determined by the Commission pursuant to the provisions of 
section 2091 of this title to be source material; or (2) 
ores containing one or more of the foregoing materials, in 
such concentration as the Commission may by regulation 
determine from time to time. 

42 u.s.c. § 2014(z). Finally, •special nuclear material• is 
defined by the AEA as: 

(l) plutonium, uranium enriched in the isotope 233 or in the 
isotope 235, and any other material which the Commission, 
pursuant to the provisions of section 2071 of this title, 
determines to be special nuclear material, but does not 
include source material; or (2) any material artificially 
enriched by any of the foregoing, but does not include 
source material. 

42 u.s.c. § 2014(aa). 
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(including any requirement for permits or reporting ••• ), 

respecting control and abatement of solid waste or hazardous 

waste disposal in the same manner, and to the same extent, as any 

person is subject to such requirements • (The full text 

of section 6001 is set ~ut in the Appendix attached hereto). 

In addition, RCRA section 1006(a), 42 u.s.c. § 6905(a), 

specifically provides that RCRA does not •apply to (or • • • 

authorize any state, interstate, or local authority to regulate) 

any activity or substance which is subject to the Atomic 

Energy Act of 1954• except to the extent that such application or 

regulation is not inconsistent with the requirements of the AEA. 

B. Federal Regulatory Background 

In 1987, DOE issued a final rule interpreting the AEA 

definition of •byproduct material• set forth in the AEA. 52 Fed. 

Reg. 15,937 (May 1, 1987). Under the rule, the RCRA exclusion 

for •byproduct material• applies to the radioactive component of 

solid waste. ~ at 15,940; 10 C.F.R. Pt. 962. Thus, •[f]or 

purposes of determining the applicability of [RCRA) to any 

radioactive waste substance owned or produced by [DOE] pursuant 

to • • • its . . . responsibilities under the [AEA], the words 

'any radioactive material,' as used in paragraph (a) of this 

section, refer only to the actual radionuclides5 dispersed or 

5 •Radionuclides• is a generic descriptive term referring 
to all chemical elements which are radioactive, that is, which 
have unstable nuclei: 

The nuclei of atoms of chemical elements with 
certain atomic weights are unstable by nature. Such 

(continued ••• ) 
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suspended in the waste substance. The nonradioactive hazardous 

component of the waste substance will be subject to regulation 

under [RCRA].• 10 C.F.R. § 962.3(b). 

c. state Statutory and Regulatory Background 

The state of New Mexico is authorized by the United States 

EPA to issue and enforce RCRA hazardous waste facility permits 

within the state. so Fed. Reg. 1515 (Jan. 11, 1985). New Mexico 

has implemented this authority through the Hazardous Waste Act, 

§§ 74-4-1 to 74-4-13 NMSA 1978 (1989 Repl.). This statute adopts 

RCRA's definition of "hazardous waste" as a subset of "solid 

waste,• § 74-4-3(!) NMSA 1978 (1989 Repl.), and specifically 

excludes •source, special nuclear, or pyproduct material,• as 

defined by the AEA, from the definition of solid waste. § 74-4-

3(M) NMSA 1978 (1989 Repl.). 

Under the HWA, the Environmental Improvement Board (•the 

Board•) is directed to develop regulations requiring each person 

owning and operating an existing facility for the treatment, 

storage or disposal of hazardous waste to have a permit issued 

pursuant to requirements established by the Board. § 74-4-

4(A) (6) NMSA 1978 (1989 Repl.). See also§ 74-1-8{A)(13) NMSA 

1978 (1990 Repl.). However, the HWA also prohibits the Board 

s( ••. continued) 
nuclei can disintegrate spontaneously in predictable 
ways and are said to be ~adioactive. Atoms with nuclei 
that disintegrate are ce:led radionuclides. 

Proposed Rule and Announcement of Public Hearing, Standards for 
Radionuclides, 48 Fed. Reg. 15,076, cols. 2 and 3 (Apr. 6, 19g3). 
See also 54 Fed. Reg. 51,655 (Dec. 15, 1989) ("Radionuclide -A 
type of atom which spontaneously undergoes radioactive decay.•) 
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from adopting regulations for the management of hazardous waste 

any more stringent than those adopted by EPA pursuant to RCRA. 

§ 74-4-4(A) NMSA 1978 (1989 Repl.). 

To execute and administer its Hazardous Waste Act, New 

Mexico has adopted Hazardous Waste Management Regulations 

(•HWMR•) (1988). With a few exceptions not relevant here, these 

state regulations incorporate by reference EPA's RCRA regulations 

at 40 C.F.R. pts. 260-266, 268, 270. ~ HWMR §§ 101, 201, 301, 

401, 501, 601, 701, 801, 901. Accordingly, they adopt EPA's 

definition of •hazardous waste,• 40 C.F.R. §§ 260.10, 261.3, and 

•solid waste,• 40 C.F.R. §§ 260.10, 261.2(a) (1). Under EPA 

regulations, •source, special nuclear, or byproduct material• as 

defined by the AEA are not solid waste subject to RCRA 

regulation. 40 C.F.R. § 261.4(a) (4). Further, by definition, 

only solid waste can be a hazardous waste. 40 C.F.R. § 261.3(a). 

~ ~ 40 C.F.R. pt. 260, App. I. 

The HWA authorizes the Health and Environment Department, 

Environmental Improvement Division (•EID•), to maintain, develop 

and enforce regulations concerning hazardous waste as provided in 

the Hazardous waste Act. § 74-1-7(A) (13) NMSA 1978 (1990 Repl.). 

Upon a determination that an applicant has met the requirements 

adopted pursuant to§ 74-4-4 NMSA 1978 (1989 Repl.), the EID 

Direct~r is authorized to issue a permit. Section 74-4-4.2(C) 

NMSA 1978 (1989 Repl.). 

D. The Los Alamos National Laboratory Permit 
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In November 1989, the New Mexico EID issued permit number 

0890010515-1 for the Los Alamos National Laboratory, pursuant to 

both RCRA and the New Mexico HWA.6 The permit allows operation 

of various units, including an incinerator, for the treatment and 

storage of hazardous waste at the Los Alamos facility. (The 

relevant permit conditions are attached hereto as Exhibit C). 

Among other things, the permit imposes three conditions 

challenged herein, which attempt to regulate the radioactive 

component of waste at the facility. Specifically, the permit 

requires DOE to: (1) survey each batch of waste treated under the 

permit to determine its radionuclide content (Exh. C-13, permit 

condition V.C.3): (2) continuously monitor radioactivity from the 

exhaust stack during any hazardous waste burn (Exh. C-14, permit 

condition V.E.10): and (3) assure that exhaust gas radioactivity 

measured during operation under the permit does not exceed the 

background level7 by fifty percent at any time or by ten percent 

for more than one minute (Exh. C-16, permit condition V.F.9). 

DOE appealed the permit to the Board, challenging the EID 

Director's attempt to regulate the radioactive component of the 

waste stream through the permit. In response, EID filed a motion 

to dismiss DOE's petition, alleging that New Mexico's HWA 

6 The permit was issued jointly to DOE and the University of 
California. 

7 "Background level" is defined as that "level of radiation 
read when the incinerator is operating at the limits required for 
hazardous waste treatment but no waste feed occurring measured 
prior to hazardous waste treatment." Exh. C-16, permit condition 
V.F.9.c.). 
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provides that permit decisions should be appealed directly to th~! 

New Mexico Court of Appeals and, therefore, the Board had no 

jurisdiction to hear DOE's Petition for Review. 

The Board, on February 9, 1990, ruled that the relevant 

portion of the Hazardous Waste Management Regulations was ultra 

vires because the HWA provides that permit decisions by the EID 

should be appealed directly to the state court of appeals. On 

February 19, 1990, the Board issued an order dismissing all 

pending petitions for review before the Board, including DOE's.8 

Order attached hereto as Exhibit D). 

on March 19, 1990, the United States, on behalf of DOE, 

filed the complaint in this matter, pursuant to 28 u.s.c. § 1345, 

and the federal question statute, 28 u.s.c. § 1331, challenging 

the three permit conditions. As a purely protective action, one 

day later, on March 20, 1990, the United States filed a notice of 

appeal in the court of Appeals for the State of New Mexico. 

Subsequently, on April 6, 1990, the United States moved to stay 

its state court appeal pending resolution of its federal district 

court complaint.9 On September 17, 1990, the New Mexico State 

court granted the United States' motion and stayed the appeal 

8 DOE does not seek to litigate the Board's finding that the 
HWMR are ultra vires or the validity of the state appeal 
procedures. 

9 In its Memorandum in Support of Motion To Stay Proceeding, 
the United States argued that a stay of its state appeal was 
appropriate for two reasons: 1) the appeal raises a threshold 
federal issue more appropriately considered by the federal 
district court; and 2) comity considerations favor federal 
adjudication. 
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pending resolution of this proceeding. (Order attached hereto as 

Exhibit E). 

ARGUMENT 

I. STANDARD FOR SUMMARY JUDGMENT 

Rule 56(c) of the Federal Rules of Civil Procedure provides 

that summary judgment •shall be rendered forthwith if the 

pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show 

that there is no genuine issue as to any material fact and that 

the moving party is entitled to a judgment as a matter of law.• 

While the initial burden is on the moving party to establish the 

absence of genuine issues of material fact, the Supreme Court has 

held that the nonmoving party must meet more than a minimal 

burden in order to prevent entry of summary judgment. Anderson 

v. Liberty L9bby. Inc., 477 u.s. 242, 247-48 (1986). Thus, a 

nonmoving party may •not rest upon the mere allegations or 

denials of [its] pleading, but [its] response ••• must set 

forth specific facts showing that there is a genuine issue for 

trial.• Fed. R. Civ. P. 56(e): First Nat'l Bank of Arizona v. 

Cities Seryice Co., 391 u.s. 253, 288 (1968). Moreover, the 

existence of some alleged factual dispute will not defeat an 

otherwise properly supported motion for summary judgment. •[T)he 

requirement is that there be no genuine issue of material fact. 

Anderson v. Liberty Lobby, 477 u.s. at 248 (emphasis in 
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original).10 The proponent's ~urden is not to negate the 

opponent's claim, but to show it is entitled to judgment as a 

matter of law. Celotex Corp. v. Catrett, 477 u.s. 317, 322-23 

(1986). Where, as here, there is no genuine issue as to the 

facts alleged in the complaint, and the United States has 

demonstrated it is entitled to such relief as a matter of law, 

summary judgment on the United States' complaint is appropriate. 

II. THEBE ARE NO GENQINE ISSUES OF MATERIAL FACT IN THIS MATTER 

As set forth above, the facts in this case are 

straightforward and are not in dispute. 

1. In November 1989, the New Mexico EID issued Hazardous 

Waste Facility Permit NM 0890010515-1 for the Los Alamos National 

Laboratory. (Exh. C). 

2. The permit was issued pursuant to both RCRA and the 

State HWA. (Exh. C-1). 

3. The permit, among other things, contained three 

conditions with respect to an on-site incinerator. (Exh. C-13, 

C-14, C-16, conditions V.C.3, V.E.10, and V.F.9). 

4. Permit condition V.C.3, requires DOE to survey each 

batch of waste to determine its radionuclide content. (Exh. c-

13). 

5. Permit condition V.E.10 requires DOE to monitor 

radioactivity from the incinerator's exhaust stack during any 

hazardous waste burn. (Exh. C-14). 

10 The substantive law determines which facts are 
"material.• Id. 
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6. Finally, permit condition V.F.9 requires DOE to assure 

that exhaust qas radioactivity measured during operation under 

the permit does not exceed certain background levels. (Exh. c-

16) • 

7. These conditions, on their face, attempt to regulate the 

radioactive component of waste treated at the incinerator. 

III. THE VNITED STATES IS ENTITLED TO SUMMABY JUDGMENT AS A 
MATTER OF t.AW 

In its complaint, the United States alleges that congress, 

in RCRA, has not waived sovereign immunity with respect to the 

state's attempt to regulate the radioactive component of waste at 

the Los Alamos National Laboratory because: 1) radioactive waste 

is not •solid waste• as defined by the Act, and therefore is not 

subject to regulation under RCRA, and 2) the New Mexico HWA and 

the implementing HWMR impose no •requirements• respecting the 

treatment, storage and disposal of radioactive waste. 

Accordingly, as a matter of law, the challenged permit conditions 

are void and unenforceable. 

A. Waivers of Immunity Must Be Strictly Construed In Favor 
Of The Sovereign 

By virtue of the doctrine of sovereign immunity and the 

Supremacy Clause, u.s. Canst. art. VI, cl. 2, federal entities, 

in the performance of governmental functions, are immune from the 

requirements of state law unless Congress enacts specific 

legislation to the contrary. Mayo v. United States, 319 u.s. 

441, 448 (1943) (where "governmental action is carried on by the 

United States itself and Congress does not affirmatively declare 
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its instrumentalities or property subject to regulation • • • 
the federal governmental activity, by virtue of the Supremacy 

Clause, enjoys sovereign freedom from state regulation); Maun v. 

United States, 347 F.2d 970, 974 (9th Cir. 1965) (•The general 

sovereign immunity of the federal Government, its agencies and 

instrumentalities, from state or local control of its govern

mental functions, is established under the Supremacy Clause of 

Article VI of the Constitution.•). See Al§Q Amalgamated sugar 

~ v. Bergland, 664 F.2d 818, 823 (lOth Cir. 1981). 

Where Congress has waived sovereign immunity, its waiver is 

to be •construed strictly in favor of the sovereign.• McMahon v. 

United states, 342 u.s. 25, 27 (1951); Ruckelshaus v. Sierra 

~' 463 u.s. 680, 683-85 (1983); United States v. Sherwood, 312 

u.s. 584, 590 (1941); Reynolds v. United States, 643 F.2d 707, 

713 (lOth Cir.), cert. denied, 454 u.s. 817 (1981). A waiver may 

not be enlarged by implication, Ruckelshaus v. sierra Club, 463 

U.S. at 685-86, and cannot be based on speculation, surmise or 

conjecture, United States v. King, 395 u.s. 1, 4 (1969). Indeed, 

•[f]ederal installations are subject to state regulation only 

when and to the extent that congressional authorization is clear 

and unambiguous.• EPA v. California State Water Resources 

control Bd., 426 u.s. 200, 211 (1976). See also United States v. 

Mitchell, 445 u.s. 535, 538 (1980); Keesee v. Orr, 816 F.2d 545, 

547 (lOth Cir. 1987). 

This concept of narrow construction of waivers of sovereign 

immunity has been strongly reaffirmed by the Supreme Court in 
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Library of congress v. ~, 478 u.s. 310, 319-20 (1986) 

(•[s)tatutes placing the United States in the same position as a 

private party • have been read narrowly to preserve certain 

immunities that the United States has enjoyed historically.•). 

Moreover, this principal applies with equal force to state 

environmental laws. ~Hancock v. Train, 426 u.s. 167, 179-81 

{1976); EEA v. California State Water Resources Control B4., 426 

u.s. at 211. Indeed, the United States Court of Appeals for the 

Tenth Circuit recently affirmed that RCRA's waiver of sovereign 

·immunity is to be strictly construed. ~ Mitzelfelt v. 

pepartment of Air Force, 903 F.2d 1293, 1295-96 (lOth Cir. 1990) 

{holding that RCRA section 6001 does not waive federal sovereign 

immunity for imposition of state civil penalties). 

B. RCBA Has Not Waiyed Sovereign Immunity For New Mexico 
To Impose Permit Consitions Regulating the Radioactive 
Component of waste In A Federal Facility Permi~ 

1. The Permit Conditions Do Not Regulate •solid Waste• And 
Therefore Are Not Within RCRA's Waiver of Sovereign 
Immunity 

Under RCRA section 6001, entitled •Application of Federal, 

State, and local law to Federal facilities,• federal facilities 

are subject to and must comply with, among other things, all 

state requirements •respecting control and abatement of solid 

waste or hazardous waste disposal •••• • 42 u.s.c. § 6961 

(emphasis added). Thus, under section 6001, a federal facility 

is subject to state regulation where it is, among other things, 

engaged in the disposal or management of solid or hazardous 

waste. 
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Congress ha~ defined what constitutes usol1~ was~e" tor 

purposes of reg\llatlon under the p.ct and df;Lt!:.·•uilu:~u that it does 

no~ inclu~e substances r~~ulated under th~ AEA. 42 u.o.c. S 6903 

(27). ~ aYpra pages J-4. Indeed, "[t)hc reotriction upon the 

RCRA found in 4~ u.s.c. ~ 6961 morely clarifies th~ Conryr~s~ion~1 

intent to o~QludQ nuel~ar wa~tAA from coverage by the RCRA. The 

AE~ R~i11 provides exclusive regulation of nuclear wastes." 

tgg~l Environmental Assistance Foundation. Inc. v. Hodel, 586 r. 
supp. 1163, 1168 (E.D. Tenn. 1984) . 11 

Neverthele33, EID hna imposed throe permit condition~ on tho 

Los Alamos incinerator which attempt to regulate the radioactive 

component of wast~. The first challenged condition, V.C.3, 

requires OOE to survey the ra~ionuclide content of each batch of 

waste to be incinerated. The second challenged permit condition, 

V.E.lO, requires DOE to monitor any radioactivity which ~scapes 

through the incinerator's stack. Finally, EID has required that 

any radioactive exhaust from the incinerator stack cannot exc~ed 

a certain level. Thus, the permit attempts to regulate mat~rial 

Which is not "solid waste" under RCRA but which is subject to 

rc9~l~tion undor the hEh. 

ln fact, the state has concedea this issue. 1n a July 18, 

19A,, "5LdLem~nL Responding To Partl~ular Concerns Expressed By 

Members Of The Public Regarding the LANL Mi:.<ed Waste: 

Incin~rator," (~ttaohed hereto as Exhibit F) EID admittod thot 

11 !n ~.E.A.F., the court held only that the AEA did not 
prOV0nt re~ulation of hazardous waste at A~A r~g11lA~R~ 
f<1cil.i.ties. 
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•[t]he state Hazardous Waste Act does DQt regulate radioactive 

waste in any way. The Hazardous Waste Act only applies to wastes 

that meet the legal definition of 'hazardous waste ,. 
Exh. F-1 (emphasis in original). Since the permit conditions 

attempt to regulate material which does not meet the statutory 

definition of hazardous waste, let alone •solid waste,• under 

RCRA, they do not fall within the Act's waiver of sovereign 

immunity. Accordingly, they are void and unenforceable. 

2. The New Mexico Hazardous Waste Act Does Not Impose 
Any •Requirements• With Respect To The Radioactive 
Component Of Waste 

The limited waiver of sovereign immunity found in RCRA 

section 6001 subjects federal facilities to state •requirements• 

with respect to the control and abatement of solid and hazardous 

waste disposal. 42 u.s.c. § 6961. However, because the State of 

New Mexico lacks authority to regulate the radioactive component 

of waste, it can have no •requirements• with respect to the 

control and abatement of radioactivity associated with the 

generation, treatment or disposal of any solid or hazardous 

waste. 

Under the New Mexico HWA, EID and its Director have 

authority to regulate •hazardous waste• within the state and to 

issue permits governing the treatment, storage, and disposal of 

such waste. Section 74-4-4.2(C) NMSA 1978 (1989 Repl.). Under 

the HWA, hazardous waste is a subset of •solid waste.• Section 

74-4-J(I) NMSA 1978 (1989 Repl.). However, the New Mexico HWA, 

like RCRA, specifically excludes •source, special nuclear, or 
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byproduct material• as defined by the AEA from the definition of 

•solid waste.• Section 74-4-3(M) NMSA 1978 {1989 Repl.). 

since regulation of the radioactive component of waste is not 

authorized by either RCRA or the state HWA, the State of New 

Mexico cannot have any statutory or regulatory •requirements• 

concerning the treatment, storage or disposal of radioactive 

waste or radionuclides.12 

Significantly, as noted above, the State has repeatedly 

admitted that it has no authority to regulate the radioactive 

.. 

component of waste in a hazardous waste permit. For instance, 

EID has said that •[t]he Hazardous Waste Act cannot be applied to 

source, special nuclear or byproduct radioactive wastes. Thus, 

EID does not have the authority through its Hazardous Waste 

Program, and through this or any other hazardous waste management 

permit, to regulate radioactive waste.• Exh. F-1, Public 

statement.13 In the same statement, EID further recognized that 

12 Where, however, such regulation is authorized, courts 
generally have concluded that •requirements• refer to objective, 
ascertainable standards and regulations. See Mitzelfelt v. 
Department of Air Force, 903 F.2d at 1295-96; Florida Dep't of 
Envtl. Regulation v. Silvex Corp., 606 F. Supp. 159, 163 (M.D. 
Fla. 1985). ~ ai2Q ~ v. California, 426 u.s. at 215 n.28; 
Romero-Barcelo v. Brown, 643 F.2d 835, 855 (1st Cir. 1981), rev'd 
on other grounds, 456 u.s. 305 {1982); New York v. United States, 
620 F. Supp. 374, 384 {E.D.N.Y. 1985). Thus, the waivers of 
sovereign immunity in RCRA and similar environmental statutes •do 
not allow for the enforcement against federal facilities of state 
laws that require an ad hoc establishment of standards of conduct 
by the judiciary.• McClellan Ecological Seepage Situation v. 
Weinberger, 707 F. Supp. 1182, 1197 (E.D. Cal. 1988). 

13 Moreover, at the EID public hearings on the draft LANL 
permit, Mr. c. Kelley Crossman, Director of EID's Hazardous 
waste Bureau, reaffirmed this view, stating that: 

(continued ••• ) 
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•[n)o RCRA hazardous waste permit can regulate radioactive 

waste.• Exh. F-3. 

since the state's effort to impose conditions regulating the 

radioactive component of waste is not within its authority, the 

state HWA does not impose any requirements with respect to the 

radioactive component of waste to which LANL could be subject. 

As a result, the State's attempt to impose conditions regulating 

the radioactive component of waste is outside RCRA's limited 

waiver of sovereign immunity. 

CONCLUSION 

As demonstrated above, the Hazardous Waste Facility Permit 

issued by EID for the Los Alamos National Laboratory imposes 

three conditions requiring monitoring and controls on the 

radioactive component of waste burned at the facility. These 

conditions, by their express language, apply to the treatment of 

radioactive waste, which is not a nsolid waste• under either RCRA 

l3( ••• continued) 

This permit action is under the state Hazardous 
Waste Act. The state Hazardous Waste Act does not 
regulate radioactive waste in any way. The Hazardous 
Waste Act only applies to wastes that meet the legal 
definition of hazardous waste. And these are basically 
chemical wastes. 

The Hazardous Waste Act cannot be applied to 
source, special nuclear or byproduct radioactive 
wastes. Thus, EID does not have the authority through 
its hazardous waste program, and through this or any 
other hazardous waste management permit, to regulate 
radioactive waste. This draft permit is a permit that 
only regulates chemical hazardous waste. It does not 
and cannot regulate radioactive waste. 

Exh. B, at pp. 37-38. 
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or the New Mexico HWA and, therefore, cannot be •hazardous waste• 

subject to regulation. Moreover, the State HWA has no 

•requirements• governing the treatment, storage or disposal of 

the radioactive component of waste. Thus, by imposing conditions 

on the radioactive component of the waste, EID has attempted to 

regulate activities which are outside of RCRA's limited waiver of 

sovereign immunity for federal facilities. As a result, the 

United states, as a matter of law, is entitled to summary 

judgment on its complaint and its motion should be granted. 

Dated: October 3, 1990. 
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Department of Energy 
Albuquerque Operations 
Los Alamos Area Office 

/,:····~ 

/ NOVfl90 ~\ 
Los Alamos, New Mexico 87544 ,~- RECEIVED ,~l 

SPECIAL WASTE BUREA:J -- • November 2, 1990 

NOTICE TO 
ALL PERSONS ON THE 

LOS ALAMOS NATIONAL LABORATORY 
MAILING LIST 

........ :.. i 

Enclosed is a copy of a letter from the Department of Energy 
(DOE), Los Alamos Area Office, to Region 6 of the 
Environmental Protection Agency (EPA). As explained in the 
letter, DOE has modified Resource Conservation and Recovery 
Act (RCRA) Permit No. NM089001515 (the Permit). The Permit 
has been modified to include the three paragraphs set forth in 
the enclosed letter in order to clarify that information 
regarding radioactive waste required by Module VII of the 
Permit will be provided pursuant to DOE's responsibilities 
under the Atomic Energy Act. This language has been added 
after the first paragraph of page 10 of Module VIII. 

As required by 40 CFR Section 270.42, this letter is to notify 
you of this Class 1 modification to the Permit. Class 1 modi
ficacicns include in:ormatior.~l ch~n7~~ s~ch as this a~d may 
be made without the prior approval o! EPA. Any person may 
request the Director of EPA to review this modification, and 
the Director may reject a Class 1 modification for good 
cause. Requests for review should be sent to: 

Regional Administrator 
Environmental Protection Agency, Region 6 
1445 Ross Avenue 
Dallas, TX 75202-2733 

Although Section 270.42 does not establish a time limit for 
making such a request, EPA has requested DOE to suggest a 
reasonable time frame during which a person may ask for review 
of the modification. DOE suggests that any requests for 
review be made within ninety days of the date of this letter. 

Many of the names on the mailing list were gathered from 
sign-up sheets during the public hearings on the Permit. Some 
handwriting was difficult to decipher; therefore, your name or 
address may be incorrect. Please send any corrections to: 

Lisa Cummings 
Department of Energy 
Los Alamos Area Office 
Los Alamos NM 87544 

; 
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2 

DOE appreciates your interest in the LOs Alamos National 
Laboratory. Because your name is on the mailing list,_you 
will be kept informed of certain DOE actions as required by 
EPA regulations or the Permit • 

. ~~~ 
~-Acting Area Manager 

Enclosure 

cc: 
Allyn M. Davis, Director 
Hazardous Waste Management Division 
Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 

Richard Mitzelfelt, Director 
Environment Improvement Division 
New Mexico Health and Environment Department 
1190 St. Francis Avenue 
Santa Fe, NM 87503 



RESOURCE CONSERVATION AND RECOVERY ACT OF 1976, 
Section 6001, 42 u.s.c. § 6961 (1988) 

1 6Hl. AppUcatJon ol Federal, State, and local law to 
Federal lacllltJa 

Each department, agency, and ln.strument&U
ty of the executive, leatslatlve, and Judlcl&l 
branches of the Federal Government <I> havtnc 
Jurisdiction over any solJd waste manqement 
facWty or dJsposal afte, or <2> engaged in any 
activity resultlna, or whJch may result, in the 
dlsposal or management of solJd waste or haz. 
ardoua waste shall be subJect to, and comply 
with, all Federal, State, interstate, and loca.l re
quirements, both substantive and procedural 
Cincludln.l &ny requirement for permits or re
portlna or any provisions for inJunctive relJef 
and such sanctions aa may be Imposed by a 
court to enforce such reUet>, respectfns control 
t.nd abatement of soUd waste or hazardous 
waste dlsposal in the same manner, and to the 
same extent, as any person 1s subJect to such 
requirements, includfna the payment of reason
able service char&ea. Neither the United States. 
nor any agent, employee, or oftfcer thereof, 
Jhall be immune or exempt from any process or 
sanction of any State or Federal Court with re
spect to the enforcement of any such inJunctive 
relJef. The President m.a:r exempt an:r solJd 
waste rna.nagement facWt:r of any department, 
agency, or tnatrumentalJt:r fn the executive 
branch from complJ&nce with such a require
ment U he determines ft to be fn the paramount 
fntereat of the United State. to do so. No auch 
exemption ahall be cranted due to lack of ap. 
proprtation unleaa the President shall have spe
cifically requested such appropriation aa a p&rt 
of the budaetary process and the Congress 
shall have failed to make available such re· 
quested appropriation. Any exemption shall be 
for a period not in excess of one year, but addl· 
tlonal exemptions may be &ranted for periods 
not to exceed one year upon the President's 
makin1 a new determination. The President 
shall report each January to the Congress all 
exemptions from the requirements of thts sec
tion &ranted dllrfna the precedlni calendar 
year, torether with hts reason for &r&ntl.nc 
each such exemption. 
<Pub. L. 89-272, title II, 1 6001, as added Pub. L. 
94-580, I 2, Oct. 21, 1976, 90 Stat. 2821, and 
amended Pub. L. 95-G09, 17<m>, Nov. 8, 1978, 92 
Stat. 3082.) 



FEB 1 4 1990 

To the Reader: 

Department of Energy 
Albuquerque Operations 
Los Alamos Area Office 

Los Alamos. New Mexico 87544 

Enclosed is your copy of the Environmental Surveillance Report for Los 
Alamos National Laboratory (the Laboratory). This report summarizes the 
Laboratory's 1988 environmental monitoring and compliance activities. 
These activities are carried out in order to ensure compliance with 
environmental standards, to identify at early stages any undesirable 
environmental trends, and to inform the public about the magnitude of 
potential health and environmental effects of the Laboratory's 
operations. This is the latest in a continuing series of environmental 
surveillance reports published annually by the Laboratory. 

The report was prepared by members of the Laboratory's Health, Safety and 
Environment Division. Since this is an annual report for an ongoing 
program, we would appreciate your comments or suggestions for improving 
both the report and the program. If you are not currently on the mailing 
list for this report, or if personnel changes in your organization have 
resulted in a need for us to update our mailing list for next year's 
report, please contact Dr. Paul Schumann of the Environment, Safety and 
Health Branch at the address provided above, or by telephone at 
(505) 667-4288. I hope you will find this document useful and 
informative. 

Enclosure 

EXHIBIT A-1 



SUMMARY ASSESSMENT 
ENVIRONMENTAL COMPLIANCE ACTIVITY 

U.S. DEPARTMENT OF ENERGY 
LOS ALAMOS NATIONAL LABORATORY 

BACKGROUND 

Los Alamos National Laboratory and the associated residential areas of Los 
Alamos and White Rock are located in Los Alamos County, northcentral New 
Mexico, approximately 100 km NNE of Albuquerque and 40 km NW of Santa Fe. 
Since its inception in 1943, the Laboratory's primary mission has been nuclear 
weapons research and development Programs include weapons development, 
magnetic and inertial fusion, nuclear fission, nuclear safeguards and security, and 
laser isotope separation. Basic research that supports defense programs includes 
activities in the areas of physics, chemistry, and engineering. Research on peaceful 
uses of nuclear energy has included space applications, power reactor programs, 
radiobiology, and medicine. Major research programs in elementary particle 
physics are carried out at the Laboratory's linear proton accelerator. Other 
programs include research in applied photochemistry, astrophysics, earth sciences, 
energy resources, nuclear fuel safeguards, lasers, computer sciences, solar energy, 
geothermal energy, biomedical and environmental sciences, and nuclear waste 
management. The Laboratory is operated for the U.S. Department of Energy 
(DOE) by the University of California. 

It is the Laboratory's policy to provide the highest possible level of protection to 

the environment from harm that could arise from the Laboratory's operations. To 
accomplish this policy, line management is responsible for conducting only those 
operations and activities that can be controlled in a safe and environmentally sound 
manner. The Laboratory's Health, Safety, and Environment Division maintains a 
comprehensive program to assist line management and to provide oversight of 
environmental activities. Laboratory employees are required to observe 
environmental protection procedures and requirements as specified by their 
supervisors. In addition, the Laboratory maintains an active program for 
environmental protection as outlined in the accompanying annual environmental 
surveillance report 
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CURRENT ISSUES AND ACTIONS 

• Resource Conservation and Recovery Act 

The Laboratory has 19 hazardous waste management units operating under state 
and federal regulations promulgated in accordance with the Resource Conservation 
and Recovery Act (RCRA). These units are located at 8 different sites. In 
November 1989, the New, Mexico Environmental Improvement Division (EID) 
issued a RCRA permit to the Laboratory that addressed seven of the waste 
management units. The U.S. Environmental Protection Agency (EPA) is expected 
to act on its portion of the RCRA permit in early 1990. The remaining 12 units, for 
the open burning and detonation of explosive wastes, will be addressed in a later 
permit modification. Closure activities under interim status are occurring at three 
Solid Waste Management Units (SWMUs), and three more closures are scheduled 
for implementation in Fiscal Year 1990. The Laboratory negotiated an agreement 
in principle for two compliance orders with the state of New Mexico, one dating 
from 1985 and one from 1988. 

• Environmental Restoration Program 

The draft RCRA permit will require the Laboratory to follow procedural 
requirements set fonh in the Hazardous and Solid Waste Act Amendments 
(HSWA) to the original RCRA for assessing and remediating potential release sites 
that meet the definition of SWMUs. The Laboratory's Environmental Restoration 
Program (ER) will implement these requirements. The Laboratory's 1989 ER 
Program consisted of RCRA closure activities; development of a task data base, 
including archival review, interviews, site reconnaissance, and site mapping; and 
reconnaissance sampling activities. 

The Laboratory is currently preparing a Laboratory Installation Work Plan, which 
will be updated annually, to implement assessment and remediation of SWMUs. 
During this next year, site characterization work plans for 10% of the SWMUs at 
the Laboratory will be prepared. 

• Clean Air Act 

All regulated sources of air pollution are in full compliance with all applicable New 
Mexico and federal air quality requirements. 
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Six air quality permits have been issued by the state for existing and planned 
sources at Los Alamos. Five of these permits are for beryllium processing 
operations. The sixth permit has been issued for the planned Solid Waste Fired 
Boiler, however this project may never commence because of unanticipated costs 
factors. Four of the beryllium sources are operational and in full compliance with 
all state and federal regulations and the permit conditions. Construction on the 
other beryllium source has not yet started. 

One source of toxic air pollutants, the lithium hydride machine shop, was registered 
with the state of New Mexico because it exceeded the threshold value requiring 
registration. No other sources or emissions exceeded the state's threshold levels 
for registration. 

Two existing incinerators belonging to the Laboratory's Design Engineering 
Division and the Waste Management Group are allowed to operate under the 
provisions of New Mexico House Bill 59, however only the former is currently 
operating. Both incinerators comply with all existing state and federal regulations. 

Two other operations at Los Alamos are controlled by air quality regulations. The 
asphalt plant is in compliance with the state regulation controlling particulate 
matter emissions, and the asbestos demolition and renovation operations meet 
applicable state and federal regulations. 

Radioactive air emissions from DOE facilities are regulated by EPA in accordance 
with the EPA's National Emission Standards for Hazardous Air Pollutants 
(NESHAP) program. The Laboratory is in full compliance with EPA's regulations 
covering these emissions. The maximum individual whole body dose to a member 
of the public from airborne Laboratory emissions in 1988 (determined by the 
computer program AIRDOS-EPA as required by EPA) was 9.1 mrem, 37% of 
EPA's 25mrem/year radiation standard for whole body radiation. The 
corresponding largest organ dose was llmrem (testes), 15% of EPA's 75 
mrem/year standard for dose to any organ. 

Under the NESHAP program, new or modified DOE facilities that will emit 
radioactivity may need construction approval from the EPA. The Laboratory has 
applied for and received approval for three such facilities. 

• National Environmental Policy Act 

The DOE has directed its Operations Offices to review all Memorandums-to-File, 
based on Action Description Memorandums (ADM), prepared since 1985 in order 
to ensure procedural compliance with the National Environmental Policy Act 
(NEPA). The Laboratory participated in the review. The DOE's Albuquerque 

3 

EXHIBIT A-4 



Operations Office determined that only one facility needed additional 
documentation as a result of this evaluation and that Los Alamos' documentation 
was adequate. After review and approval of an ADM for the proposed Material 
Science Laboratory at TA-3, DOE requested that the Laboratory prepare an 
Environmental Assessment (EA). The EA for the Transuranic Waste Work-off 
Plan has been reviewed by DOE Headquarters; the assessment is currently being 
revised. The DOE has also requested that the Laboratory provide additional 
information in the EA for the Weapons Engineering Tritium Facility at TA-16. 
The DOE Headquarters has determined that the proposed Special Nuclear Materials 
Laboratory at TA-55 shall be evaluated in an Environmental Impact Statement that 
will be prepared by the DOE's Albuquerque Operations Office. 

• Clean Water Act 

The Laboratory has two permits under the Clean Water Act's National Pollutant 
Discharge Elimination System (NPDES). There were 3 violations of the permit 
limits reported for the first nine months of 1989 (2 sanitary and 1 industrial). The 
overall compliance percentage for sanitary and industrial outfalls is 99% and 99.9% 
respectively. The sanitary waste system is being upgraded to ensure that future 
violations are minimized. 

A NPDES permit compliance inspection was conducted by EPA Region VI during 
June 14-15, 1989. The inspection resulted in findings of only three minor 
deficiencies, which were corrected immediately. A similar audit was performed by 
DOE/AL August 21-25, 1989, and no findings resulted from that inspection. 

Spill Prevention Control and Countermeasure (SPCC) Plan activities continued 
during the first three quarters of 1989, including the completion of designs and the 
construction of eleven spill control secondary containment facilities at several 
locations throughout the Laboratory. 

• Safe Drinking Water Act 

Sampling of water supplies and reporting programs continued throughout the first 
nine months of 1989. All water supply samples collected and analyzed 
demonstrated compliance with EPA's National Interim Primary Drinking Water 
Standards. 

• Toxic Substances Control Act 

The Laboratory has an EPA permit allowing disposal of polychlorinated biphenyl 
(PCB) contaminated materials at the TA-54 Area G landfill. This permit requires 
semiannual reporting of the amounts disposed of. During the period January 1 thru 
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June 30, 1989, the Laboratory disposed of 5000 kg of PCBs and PCB-contaminated 
materials at the landfill. 

On August 8 and 9, 1989, EPA Region VI and the New Mexico EID jointly 
conducted an inspection of the Laboratory's PCB program. Deficiencies were 
found regarding the height of the spill control curbing at the PCB storage facilities 
and the storage of PCB equipment outside a curbed area. Both deficiencies were 
immediately corrected. 

• Routine EnvironiT~ental Surveillance 

The Laboratory maintains an on-going environmental monitoring program to 
ensure the protection of the public health and environment as well as environmental 
compliance. The program samples air, ground and surface waters, foodstuffs, soils, 
and sediments for all pertinent radionuclides and chemical contaminants. External 
radiation levels that may result from Laboratory operations are also measured and 
evaluated. Monitoring stations are located on-site, off-site along the Laboratory 
perimeter and in surrounding communities, and, to provide background 
infonnation, in areas distant from the Laboratory. Meteorological and hydrological 
data are continuously collected in order to evaluate possible transpon mechanisms 
to off-site areas. In 1988, over 25000 chemical and radiochemical analyses were 
perfonned in suppon of the environmental monitoring program. In addition, the 
Laboratory operates a parallel sampling program that monitors both airborne and 
waterborne effluents at release points in accordance with regulatory pennies and 
DOE orders. 

The effective dose equivalent to the maximally exposed individual from 1988 
Laboratory operations from all exposure pathways was estimated to be 6.2 mrem, 
which is 6% of the DOE's Radiation Protection Standard of 100 mrem/year. The 
average effective dose to residents of Los Alamos County was estimated to be 0.1 
mrern/year, less than 1% of the DOE standard. The doses to the maximally 
exposed individual and the average Los Alamos resident are less than 2% of the 
approximately 330 mrem/year that these same individuals are estimated to have 
received from natural background radiation during 1988. 
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1 BEFORE THE 

2 EXVIRO~ME~TAL IMPROVEMEST DIVISIO~ 

3 STATE OF ~EW MEXICO 

4 I~ THE MATTER OF: 

5 LOS ALAMOS NATIONAL LABORATORY 
HEARING ON HAZARDOUS WASTE 

6 PERMIT 

7 

8 

9 

10 

11 

12 TR~~SCRIPT OF PROCEEDINGS 

13 

14 BE IT RE~E~BERED that on to-~it, the eighteenth day of 

15 July, 1989, the above-entitled matter came on for hearing 

16 before the ~e~ ~exico Environmental Improvement Division, 

17 taken at the Harold Runnels Building, Santa Fe, 

18 New ~exico, at the hour of nine o'clock in the forenoon. 

19 

20 

21 

22 

23 

24 

25 

HOWARD W. HENRY & COMPANY 
11/buqu,rqu' Court R~port~rs 

1300 Central Avenue, S.W. 
ALBUQUERQUE. NEW MEXICO 87102 

Phone 2A7·2224 
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1 ~ P P E A R A ~ C E S 

2 FOR THE DIVISION: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

HR. WALT YO~SGBLOOD, Hearing Officer 
Deputy Director, Public Health Division 
Health and Environment Department 
Harold Runnels Building 
1190 St. Francis Drive 
Santa Fe, Neft Mexico 87503 

MS. GIN! NELSON 
Assistant General Counsel . 
Health and Environment Department 
Harold Runnels Building 
1190 St. Francis Drive 
Santa Fe, ~e~ ~exico 87503 

'''2' 

15 ~IR. YOC;..;GBLOOD: If you ftill please take your seats. 

16 Good morning. My name is ~alt Youngblood. I am 

17 deputy director of Public Health Divisio~ of the Health and 

18 Environment Departme~t. 

19 Can everyone hear me? 

20 I have been asked by the director of the 

21 Environmental Improvement Division, EID, to be the hearing 

22 officer at this hearing this morning. The subject of this 

23 public hearing is EID's proposed draft permit, Los Alamos 

24 National Laboratory, LANL, Resource Conservation & Recovery 

25 ~ct, RCRA, operating permit ~~-00010515-1, to operate a 

HOWARD W. HENRY & COMPANY 
Albuqu,rqld Coun R'portm 

1300 Central A"cnue, S.W. 
ALBUQUERQUE. NEW MEXICO 17102 

Phone 247-21:!4 
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1 discuss this statement. 

2 Because there has been much public comment 

3 expressing concern and showing some ignorance about ~hat all 

4 of the kinds of laws are, we developed a statement which 

5 lays out the different laws. You can see which different 

6 areas you can go to. 

7 I ~ant to say before I pass this on that I have a 

8 back injury. I cannot remain seated for extended periods of 

9 time. I will be standing up occasionally. Please do not 

10 think that if I stand up it means anything about what anyone 

11 is saying at the time. I simply have to move my back. 

As ~s. ~elson indicated, my name is c. 

13 Kelley Crossman and I am the principal writer of this draft 

1~ permit. 

15 C. KELLEY CROSS~AX 

16 was called as a witness by the EID. and having been first 

1 7 d u 1 y sworn , t e s t i f i e d upon hi s o a t h as f o 11 o \d , to-\... i t : 

18 ~R. YO~~GBLOOD: You may proceed. 

19 ~R. CROSS~A~: ~hile people are finding seats I would 

20 like to point out that we intend to reprint this particular 

21 piece of correspondence and submit it to everyone on our 

22 mailing list. I apologize for the quality of the copies 

23 this morning. We just got them done and did not have time 

24 to proofread them. You will receive a copy printed in a 

25 much better manner. Hopefully this week as soon as we can 

HOWARD W. HENRY & COMPANY 
Albuquuqur Court Rrporr~ 

1300 Central Avenue. S.W. 
ALBUQUERQUE. NEW ME.XJCO 87102 

Phone 247·222A 

EXHIBIT B-3 



36 

1 get our mailing list done. 

2 ~e have received a lot of comment3. We have a 

3 copy of the mailing list as it existed on Friday afternoon 

4 available at the back of the room. Sometime today please 

5 check and see if your name and address is correct or sign 

6 the mailing list sign-up sheet and some ~ay indicate to us 

7 that you want to be -- to receive a copy of this or any 

8 other correspondence -- all future mailings on the Los 

9 Alamos permitting process. 

10 With that preliminary statement, I ~auld like to 

11 read this. I ~ill try to make this -- I ~ill try to make 

12 this as entertaining as possible. 

13 The la\o.s that govern the s;.:bject at hand tcday 

1~ are complex and difficult to understand. \\e .,.;orked hard 

15 trying to reduce it to six pages. Perhaps if ~e had six 

16 hundred pages ~e could make it a little more understandable. 

17 Because of that complexity, please bear ~ith me ~hile I read 

18 this. I don't .,.;ant to inadvertently leave something out 

19 that may be important. 

20 \\ith that said, this is the EID July 18th, 1989, 

21 statement responding to particular ~oncerns expressed by 

22 members of the public regarding the L~~L mixed ~aste 

23 incinerator. 

24 EID has received many comments from the public 

25 concerning this draft permit. Regrettably, the laws and 

HOWARD W. HENRY & COMPANY 
Albuqutrqu' Court Reporters 

1300 Central Avenue. S.W. 
ALBUQlJERQUE. NEW MEXICO 87102 

Phone 247-222-' 
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1 regulations that govern a facility as large as LA~L are very 

2 complex. Several of the comments received by EID reflect 

3 that complexity. 

4 AS important, the comments reflect concerns some 

5 members of the public have regarding operation of the 

6 mentioned ~aste incinerator. In order to better inform the 

7 public of the applicable laws and regulations and to better 

8 address the public's concern, EID has developed a statement 

9 this statement -- to explain ~hat this draft permit can and 

10 cannot do regarding the mixed waste incinerator. 

11 This is highligh~ed. You all have it there. 

12 This draft permit can only regulate the chemical ~aste. It 

13 cannot regulate -- let me repeat, it ca~not regulate 

:~ radioactive ~aste. 

15 The fed8ral .\tomi-: E~ergy .\ct of 195-l authorized 

16 the Cnited States Depart~ent of Energy, DOE to all of us, to 

17 develop and effectuate its o~~ regulations controlling DOE's 

18 management of its o~n radioactive ~aste. Other statutes may 

19 impose additional requirements on radioactive material 

20 handling. 

21 Are you all ~ith me? 

22 This permit action is under the state Hazardous 

23 Waste. Act. The state Hazardous Waste rtct does not regulate 

24 radioactive waste in any way. The Hazardous Waste Act only 

25 applies to ~astes that meet the legal definition of 

HOWARD W. HENRY & COMPANY 
Albuqu~rqu~ Courr RqJOrtn-s 

IJOO Central Avenue. S.W. 
ALBt.;QUERQUE, !liEW ~EXICO 87102 

Phone 2A7-222A 
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1 hazardous waste. And these are basically chemical wastes. 

2 The Hazardous Waste Act cannot be applied to 

3 source, special nuclear or byproduct radioactive wastes. 

4 Thus, EID does not have the authority through its hazardous 

5 waste program, and through this or any other hazardous waste 

6 management permit, to regulate radioactive waste. This 

7 draft permit is a permit that only regulates chemical 

8 hazardous waste. It does not and cannot regulate 

9 radioactive waste. 

10 Let me digress a moment from the prepared letter. 

11 My concern part of the concern is hazardous ~aste is a 

12 specific term defined in the act. It goes beyond your and 

:3 my understanding of the English language. To you, of 

1J course, radioactivity is hazardous. I understand that, but 

15 in the context of the act it has a legal specific definition 

16 and that'3 a point that is confusing to a lot of people. 

17 If I may return to the letter, mixed waste 

18 regulations: 

19 When a waste has both chemical and radioactive 

20 components, it is called a mixed ~aste. Because of the 

21 chemical component of mixed waste, the Hazardous Waste Act 

22 does apply to mixed waste. It only applies to the chemical 

23 part of the mixed waste, however, okay? The Hazardous Waste 

24 Act does not apply to the radioactive part. DOE regulates 

25 the radioactive part pursuant to the Atomic Energy Act. 

HOWARD W. HENRY & COMPANY 
Albuqutrqut Court Rtponns 

1300 Central Avenue. S.W. 
ALBUQUERQUE. NEW MEXICO 17102 

Phone 247 • 222A 
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· requirements effective December 31, 1~88, this incinerator 

2 is an existing source and, therefore. is not subject to the 

3 ne~ air regulations. Data concerning the incinerator are 

4 being collected, ho~ever. 

5 EID has the authority under the state Air Quality 

6 Control Act to regulate the radioactive emissions from this 

7 incinerator, but does not have any implementing regulations 

8 to do so at this time. 

9 EPA enforces other air quality programs in the 

:o state. The radionuclide emissions from this incinerator 

11 have been revie~ed by EPA Region VI for compliance ~ith the 

12 regulations that govern -- that's 40 CFR part 61, subpart H 

13 in technical jargon -- let me repeat that. The 

:~ radionuclides from this incinerator have been revie~ed by 

15 EPA Region VI for compliance ~ith the regulations that 

!6 govern radioacti'>·e -- radiunuc-lides at the time under the 

17 federal Clean Air Act. 

18 EPA reviewed the emissions from the existing 

:9 incinerator in ~ovember of 1988, as part of revie~ing LA~L's 

20 application for ne~ -- the ne~ proposed mixed ~aste 

21 incinerator. 

22 EID expects to develop ne~ air quality 

23 regulations for incineration that will include radionuclide 

24. emission limits at the stack as opposed to the fence line. 

25 Vnder EID's current schedtile for the development of such 

HOWARD W. HENRY &COMPANY 
Albuqutrqut Court Rtporttrs 

1300 Central Avenue. S.W: 
ALBUQUERQUE. NEW MEXICO 87102 

Phone 247·2224 
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1 REPORTER'~ CERTIFICATE 

2 

3 

I, Ho~ard W. Henry, a Certified Shorthand Reporter and 

5 ~otary Public, DO HEREBY CERTIFY that I did administer the 

6 oath to the witnesses herein prior to the taking of this 

7 

8 

9 

10 

11 

1 ~ 

•C 
~-' 

, .. 
- I 

18 

19 

20 

21 

23 

24 

25 

hearing; that I did thereafter report in stenographic 

shorthand the quest ic)ns .:1nd answers set forth herein, and 

the foregoing ~ ,. 
... .;;, a trt!e and correct tranzcriptiun of the 

proceeding h.:ld upc:: the taking of this hearing. 

I Ft;RTEER C'!:RT:f:· th.Jt I am neither employed b~· rl'Jr 

• • ,·, 1 • v· .._ 
•• '-" 1,...1, ~ • •• 

~ !'1 i ;; _: 5 t h ~ ~ :. ') f J L: :! , 

~r Commiscion Ex~iro~: 

..ind ~ota ~ 

Certificate ~umbe~ ~ 

:'-I a r c h 2 , 1 9 'J 3 
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PERMITTEE: U.S. o.p.nmentof Energy 10 NUMBE!t: NM0890010515 
University of Cilifornia Regents 

LOCA nON: Los Alamos National Laboratory, PERMIT NUMBE!t : 
LosAJamos, NM 17~5 NM0190010515-1 

Pursuant to the Solid Waste Dispoul Act, as amended by the Resource 
Conservation and Rteovtty Act (RCRA),as amended (A2 U.S.C. 6901, tt seq.), and 
tht Ntw Mtlico Huardous Wastt Act (!17~1 et s.q. NMSA 1971L a permit is 
issued to the U.S. Department of Energy's Los Alamos Alta Office and the 
University of california R~tnu, doing business as Los Alamos National 
Laboratory, (hereafter called the PtrmittH) to operate a hazardous waste 
incinerator, container stor~t and tanJt treatment And storage facility at the 
location stated abowe. 

The PennittH must compfy with all the terms and conditions of this permit. This 
permit consists of the conditions contained htrtin induding the attachments. 
Applicable provisions of ~ulations cited art those which are in efftct on 1N 
effective date of this permit. New Mexico Hazardous Waste Management 
Regulations (HWM!t·S, IS amended 1919). This permit shall become effective in 
.ccordanct with HWM!t·S, Part IX. Staions 902.F. and 902.G. and shall Nn fot a 
period of ten years. 

This permit is based on the ptovisions of HWM!t·S. This permit is also based on 
tht assumption ~t all information contained in tht permit application is 
KCUrlte lnd that the facility will bt ~ IS specified in tM application. The 
permit application consists of inforrMtion submitted on March 27, 1911; rtviHd 
on November 13, 1911&nd Novtmb« 25, 1917: and supplemented on November 
I, 1988 and thtou9ft numerous ~cal discussions. 
Arty iNCcurKies found In the informnon may bt grounds for tM tMmination 

or modification of this pennit and potential enforctmtnt action. 
. . . ... . 
. . . ·. 

,re&r~exito 
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MODULE V CONTROLLED AIR INCINERATOR OPERATION 

V.A. GENERAL CONDfTIONS 

1. Authorized Unit. tht ~nit i1 the modified Environment~! Control Products 
model ECP SOO-T Contrciled Air Incinerator (CAl) loc~ted in Technical Area SO, 
Building 37 and configurtd as sh~wn in Figure 8. 

2. Destruction and Removal Efficiency. The incinerator and associated effluent 
control system shall be operated to achieve ~ m.nimum destruction and 
removal efficiency (ORE) of 99.99°A. calculated in accordance with HWMR·S, 
ii_!~en~ed 198~, Part V, 40 CFR section 264.343(a). A minimijln ORE of 
99.9999~ shall be achieved whenever waste F027 is incinerated. C.c hiMc ,;i' 

'- , ' 
3. Regulatory Compli,ance. In accordance .with ~MR-S, as amended 1~8~. 

Part V, 40 CFR sectaon 264.343(d), compliance with the Q.Rtrltif.\g conditions 
of this permit will be r~rd~ -~s comp!iance with HWMR-5, u..Jfl1ended 
198~. Part V, 40 CF~_S!_ctaon 2~J4j. Evadence that compliance with these 
conditions is insufficient to ensure compliance with the performance 
standards of HWMR-5, as amen9!<:t.!969, Part V, 40 ~Fit~gion. ~~.343, shall,. 
be illfo~n)ation ius:tifying•permit modifica~ion in accordance with HWMR-5, 
as amended 1989,Part IX, 40 CFR sectaon 270.41 or 270.42 or permit 
revocation in accordance with HWMR·S, as amended 1989, Part IX, 40 CFR 
section 270.43. - -·-- - -- · 

V.B. WASTE IDENTIFICATION 

1. Authorized Wastes. 

a. Only wastes identified in Permit Attachment G. with the process code 
•ro3• in column 0.1. •processes• shall be incinerated at the CAl. 

b. Only wastes generated at the Permittee's fadlity shall be incinerated. See 
permit paragraph 11.8.2. above. 

2. Prohibited Wastes. 

a. The following listed hazardous wastes shall not be incinerated unless 
chemical analysis shows them to not exceed one hundred micrograms per 
gram concentration in the waste: 

(i) U121 Trichloromonofluoromethane (Freon 11) 

(ii) U225 

(iii) U075 

Tribromomethane 

Dichlorodifluoromethane {Freon 12) 

b. Any future listed hazardous waste with a heat of combustion less than 
0.24 kilocalories per gram shall not be incinerated UJ1fess chemical analysis 
shows it to not exceed one hundred miuograms per gram concentration 
in the wastt. 

NM0~"10010515·1 
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c. Wastes generated off-site sh•ll not be incinerated. Sf!e permit paragraph 
II.B.2.above. · 

3. Physical Form. Wastes in gaseous, liquid, solid, or semi-solid sludge forms 
may be incinerated. 

V.C. WASTE ANALYSIS 

1. Waste Analysis Plan. The Permittee shall follow Permit Attachment A. Each 
knowledge of process determination shall be documented and justified. E.Kl1 
batch of W.C!.~~-Sh-l.IJ. b., analyzed in accordan~~LWi~h_Ptt~mi~ _At!~ch_rn-'~t 
A.4.1.2. 

2. Analysis of Waste Blends. Waste blends of previously analyzed materials 
shall not require reanalysis unless: : 

a. Physical properties are expected to vary more than five percent (5%) from 
those of the original feedstock, and 

b. Those physical properties cannot be calculated based on previous 
analytical knowledge of the individual components or blends forming the 
new mixture. 

c. Five percent (5%) of the waste blends not analyzed on an annual basis 
shall be subject to analysis as a quality control check of the calculated 
values. Aggreement between analytical data and calculated values of ten 
percent (10%), based on the analytical data, shall be acceptable. 
Disagreement shall be investigated for cause and documented in the 
record, along with appropriate corrective actions. The next waste blend 
created after a disagreement shall be analyzed to confirm corrective 
action. 

d. Waste blends may not be incinerated prior to receipt of analytical data. 

j r· Determination of Radionudides Content. Each batch of waste treated under 
this permit shall be surveyed to determine its radionuclide content. 
Knowledge of Process shall not be used for this survey. 

~- Metals Standards. Each batch of liquid waste treated under this permit shall 
be analyzed to determine its metal content. For each metal, the waste feed 
rate, in grams/see, should not exceed that dictated by the emission~ screening 
limits for noncarcinogenic and carcinogenic metals for facilities in complex 
terrain determined 6~ using the terrain adjusted effective stack height 
according to tht EPA Guidance on Metals and Hydrogen Qlloride Controls 
for Hazardous Wastt Incinerators, Vol. IV, March, 1989, • or tht succeeding· 
guidance documents. Knowledge of Process analyses may be used on no 
more than 80" by volume of the wastes treated. 

1 

i 
I . 

V.D. PRINCIPAL ORGANIC HAZARDOUS CONSTITUENTS 

1. Routine Operations. For all hazardous waste burns the following 
constituents are designated as POHCs unless chemical or physical analysis 
shows they comprise less than 100 micrograms per gram of the waste: 

EXHIBIT C-13 
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a. U044 

b. U228 

c. U226 

d. U211 

Chloroform 

Trichloroethylene 

1, 1, 1·trichloroethane 

T ttrachloromethane 

2. Bulk-Feed Operations. Whenever the hazardous waste feed contains ten 
percent by weight or more of any listed hazardous waste, each such 
constituent is designated a POHC. 

V.E. MONITORING 

For each hazardous waste burn, the continuous monitoring and/or recording 
devices below shall be observed hourly tiy an operator during waste feed operation 
and the observation recorded in the operating record. For purposes of this 
requirement, permanent charts which are made a part of the record may be 
initialed to document such observation. A log identifying the full name associated 
with the initials shall be induded with the record. 

1. Flue gas scrubber solution pH, •Process Sump pH out•; 

2. Primary Combustion Chamber Temperature, •tower Chamber Temperature•; 

3. Secondary Combustion Chamber Temperature, •upper Chamber 
Temperature•; 

4. Waste Feed Rate; 

5. Flue gas carbon monoxide content; 

6. Secondary combustion chamber oxygen content. •upper Chamber Oxygen •; 

7. Combustion air flow rate, •Final Flow Totalizer•; 

8. Scrubber water recycle flow rate, • Absorber Uquid Flow• and 
Uquid Flow•. 

9. Total hydrocarbon reading ~~'!'.. ~~ ~xha_u~ ~~ 

j 10.Radioactivity from the exh~~ ~~~ ... 

V.F. OPERAnON 

·ouench 

During hazardous waste feed operations the following operational limits shall 
be observed: 

1. Total Chloride Content. The aggregate chl~rine content of the waste plus 
fuel shall not exceed 99.4 pounas per hour mput to the CAl. Each batch of 
waste shall meet this stand~rd. --

2. Waste Feed Rates. 

EXHIBIT C-14 
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a. Liquid hazardous wastes shall be introduced at a rate not to exceed 1.5 
million Btu per hour total thermal input. Total therm-11 input shall include 
contributions from auxiliary fuel, hazardous and nonhazardous wastM. 

b. Solid hazardous wastes shall be introduced at a rate not to exceed 1.5 
million Btu per hour total thermal input. Total thermal input shall include 
contributions from auxiliary fuel, hazardous and nonhazardous wastes. 
Of this feed rate, solid hazardous waste mixtures shall not exceed 125 
pounds per hour. 

3. Venturi Scrubber. The pressure drop across the venturi scrubber shall be a 
minimum of forty inches W.C. 

4. Hiqh Efficien% Particulate Air Filters. The pressure drop across both on-line 
incmerator ex aust gas HEPA filter banks shall be a minimum of one-tenth 
inch W.C. or alternative equivalent manufacturer's performance 
specification. 

5. Operating Temperatures. 

a. The incinerator shall be brought to operating temperature in both the 
primary and secondary combustion chambers before hazardous wastes 
are introduced. 

b. Primary chamber operating temperature shall be a minimum of 1400 
degrees Fahrenheit, measured at the hot duct between the primary and 
secondary chambers. 

c. Secondary chamber operating temperature shall be a minimum of 2000 
degrees Fahrenheit, measured at the chamber exit to the high 
temperature duct. ~-r \~ 

~ .. 
·d. Temperatures shall be maintained i"bovert'hese ·~inimums as long as 

I
. hazardous wastes remain in the incinerator, except that during an 

emergency shutdown these temperatures need not be maintained after 
waste feed is terminated. 

6. Effluent Control Svstem Solution. 

a. The effluent control system (ECS) scrubber solution shall be recycled to the 
packed column absorber at a minimum flow rate of 10 gallons per minute. 

b. The ECS scrubber solution shall be controlled with either sodium 
hvdroxidt or potassium_hydr~~~d-'-toa pH range above 1.0 ;.t..l%. 

7. Combustion Air. 

a. Exhaust gas flow shall not exceed : 

(i) 3654 pounds per hour during solid or semisolid waste incineration, or 

(ii) 3933 pounds per hour during liquid waste incineration. 
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b. Carbon monoxide concentration, as measured by the continuous 

recording carbon monoxide analyzer, shall not exceed 100 parts per 
million by volume, except that for a period not to exceed five minutes, the 
system may continue to bum waste if the carbon monoxide concentration 
does not exceed 500 paru per million. 

c. Oxygen concentration in the secondary combustion chamber shall be a 
minimum of seven and one-half percent (7.5%) for solids and six percent 
(6%) for liquids. Measurem~nt ~-ccu_r~cy __ ~a!l be ..t. 3~. 

8. Total Hydrocarbon. 

a. Total hydrocarbon reading in the exhaust gas shall not exceed 20 parts per 
million corrected to dry stack gas for more than one hour rolling average 
where the stack gas is sampled at least 4 times per minUte. 

b. Total hydrocarbon reading in the exhaust gas shall not exceed 100 parts 
per million for more than one minute. 

c. Total hydrocarbon reading in the exhaust gas shall not exceed 500 parts 
per million for any reading · 

l 9. Radioactivity. 

a. The exhaust gas radioactivity measured during operation under this 
permit sbaJI not exceed the background by ten percent (10%) for more 
than one minute. 

b. The exhaust gas radioactivity measured during operation under this 
permit shall not exceed the background by fifty percent (50"). 

c. Background is defined as that level of radiation read when the incinerator 
is operating at the parameters required for hazardous waste treatment 
but no waste feed occuring measured prior to hazardous waste 
treatment. 

10. Automatic Shutdown. 

a. The Permittee shall install and properly maintain a ~ of monitors and 
automatic waste fted cutoff so that f\azardous wastt feed is shutdown 
whenever the operating conditions in permit paragraphs V.F.3. through 
V.F.9. above are not met. 

b. Hazardous wastes shall not be reintroduced to the incinerator until the 
cause· of any automatic shutdown is determined and appropriate 
corrective action is taken. 

11. Waste Handling Practices. 
.... 

a. Wastes to be incinerated shall be stored only at storage areas authorized 
in permit paragraph Ill .A. above. 

b. Liquid and solid feed preparation operations which take place at the CAl 
shall be performed in accordance with the provisions of: 

EXHIBIT C-16 .j(). 
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(1) Los Alamos National Laboratory Manual, Ch~pter 1, Health and 
Safety, Current edition. A copy shall be readily available to the operator. 

(2) Permit Attachment J, •Incinerator Operational Safety•. A copy 
.shall be readily available to the operator. 

(3) The operating manual for the Controlled Air Incinerator. A copy 
shall be readily available to the operator. . 

(4) The applicable Operating lnstructic. n(s), Safe Operating Procedures, 
and/or Special Work Permit(s) required for the particular operation being 
conducted. A copy of the applicable document(s) shall be readily available 
to the operator. 

c. Sampling of wastes for anal~ in accordance with Permit Attachment A. 
shall be done at the place of storage or at the incinerator waste feed 
tanks. Periodic quality control spot sampling may be done elsewhere in 
the incinerator area at the discretion of the inspector and with the 
approval of the incinerator supervisor. 

V.G. EFFLUENT CONTROL 

The incinerator effluent controls shall be operational at all times the incinerator 
is burning hazardous wastes. 

- 1. Ash Control. Ash resulting from a listed waste bum shall be cemented and 
disposed of off sjte as a hazardous waste. Ash resulting from incmeratJon of 
characteristic wastes or wastes listed solely due to characteristic shall be 
disposed of as a hazardous waste or analyzed for alternate disposition. If 
suc.h an~~~_g,monstrates the waste is no longer characteristic as defined in 
HWMR-5, as amended 1989, Part II, 40 CFR section 261, subpart c, it may be 
dtsposed of an accot.ctancf!~ith other applicable reg~litiqns. · · 

2. Effluent Control SYJtem. Effluent control svstem wastewater and filters shall 
be disposed of as a hazardous waste •n accordance with applicable 
regulations. •Filters• .as used herein applies to both the HEPA filters and the 
carbon absorber materials. The carbon absorber unit· materials shall be 
r~J?~ed _ajJ_~_tervali no.ronger than 2000 opera~ng hou'!.. . ... ·-- --- .• 

V.H. INSPECTION 

The Permittee shall inspect the incinerator in accordance with Permit 
Attachment B. and the requirements below. 

1. Spill Kits. The type, presence, location and quantity of spill kits shall be 
verified and annotated monthly. If spill kits are locked up, the location of 
access keys shall be verified. 

2. Instrumentation. All gauges and instruments shall be inspected for 
calibration dates prior to incineration of wastes. No instrument or gau9e 
shall be used if it has not been calibrated in accordance with ets 
manufacturers' recommendations. 
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3. Warni~ Sions. The legibility and condition of wArning signs shall be 
includ in tht quarterly inspection. Missing or ill~gible signs shall be 
promptly replAced within 24 hours of discovery. 

a. Signs shall be at the entrances to the hazardous waste units. Collocated 
. units may be included within one signed area. 

b. Signs shall say •oanger, Unauthorized. Personnel Keep Out• and 
•Hazardous Waste Storage Area•. 

c. Signs shall be in English and Spanish. 

d. Signs on approachable fences shall be spaced no more than 50 feet apart. 

4. Automatic Cutoff. The automatic cutoff system shall be tested every 2000 
~rating hours to demonstrate proper opetataon. · -· -·-- ··-- -··-· -- -· ···-

V.I. RECORDKEEPING 

1. Waste History. The incinerator operating record shall indude the source, 
date of receipt, description, quantity and date of incineration for each batch 
of hazardous waste incinerated. 

2. Waste Analysis. Records of waste analysis shall be kept in accordance with 
permit paragraph II.K. 1.a. above. 

3. Inspections. Records of inspection shall be kept for three yean from the 
date of the last action taken as a result of the inspection. 

4. Automatic Waste Feed Cutoff. Whenever the automatic waste feed cutoff 
system required by permit paragraph V.F.8. above operates, the cause, time 
and remedy or repair shall be entered in the operating record. This record 
shall indude the testin9 or demonstration operations required by permat 
paragraph v .H._4. abov!; · ·· · -·--- ·-- · -----

5. Effluent Analysis. 

a. Whenever sampling and anal~s of the incinerator combustion exhaust 
or effluent control sys:tem scrubber solution are done, the samplin~ date, 
individual(s), methods and analytical results shall be entered an the 
operating record. . 

b. The destruction and removal efficiency (ORE) shall be reverified after 
incinerator modifications affecting the ORE, upon accumulation of eight 
thousand hours of hazardous waste incineration time or five years after 
the effective date of this permit, whichever occurs first or if EIO 
determines tha~-~ew info_rmation requires f~rther testi"_g_qf_lh• 
ancanerator.-sulHiquenfto a modification subject to this paragraph the 
time cafeufation shall be restarted. 

"' 

c. Results of calculations of the ORE associated with effluent analysis shall be 
entered in the operating record. 

EXHIBIT C-18 
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V.J. CLOSURE 

The incinerator shall be closed in accordance with HWMR-5, as amended 1989, 
Part V.Jubpart G and Part V, 40_CF:R section 264.351, perm1t paragraphs ILL. and 
V.J. an Permit Attachment E. 

1. Incinerator Components. The wast~ feed components and combustion 
chambers, along w1th interconnecting plumbing, may be steam cleaned with 
a detergent sorution. The spent cleaning solution shall be collected and 
Jnalyzea for hazardous constituents. If no hazardous constituents are 
detected, those components may be considered closed. If hazardous 
constituents are detected, the steam cleaning may be repeated until no 
detectable hazardous constituents are found. 

2. Effluent Control System. The ECS may be drained and flushed with a 
detergent solution. The spent cleaning solution shall be collected and 
analyzed for hazardous constituents. If no hazardous constituents are 
detected, those components may be considered closed. If hazardous 
constituents are detected, the cleaning may be repeated until no detectable 
hazardous constituents are found. 

3. Waste Storage Tanks. The waste storage tanks may be drained and washed 
with a detergent solution or steam cleaned. The spent deaning solution shall 
be collected and analyzed for hazardous constituents. If no hazardous 
constituents are detected, those components may be considered closed. If 
hazardous constituents are detected, the cleaning may be repeated until no 
detectable hazardous constituents are found. 

4. Closure Residues. 

a. All final cleaning solutions used for closure shall be tested for POHCs 
designated in permit paragraph V.D. -above. Solutions showing detectible 
POHC(s) or hazardous waste characteristics shall be disposed of as 
hazardous wastes. 

b. Any component not decontaminated in accordance with permit 
paragraph V J. above shall be disposed of as hazardous waste. 
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B!POR! THE ENVIRONMENTAL IMP~OV!M£NT SOARD 

STATE OF NEW MtXICO 

J.N TliE MA'I''.l'U or 
KAZARnOUS WASTE PERMIT 
REVIEW P~RSUANt TO HAZARDO~i 
WASTE MANAGEMENT REGULA~ION 
902(G) 

~RAL ORQ!R 

TH!S MATTER came before the New ~exic~ 

on February g, 

Beard's own motion. On cr a bo'Jt .1u 1 y 

Env iror.r::e:-1-:a ·~ 

1990, ~~o~ <:!".a 

9, 1 ~8~, the 

Environmental Improva~ent Board sdopted the current Haza~cc~s 

Waste Managatr.ent Requlatior.a (H~R-5). Sect ion 902 of ~h;-,R-3 

relaees to procedure• !or ~rantinq hazardous waste permits. 

section 902(G) is of particular concern to the Scard. Sec:io~ 

902(G) provides in ral•vant part: 

Any p•raon adversely affected by the de~ision 
ot the Director concerning th@ is•uance, 
•u•penaion, modi!icaticn or revocation of a 
permi~ may tubmit • petition tor review of 
the Director'• deci~io~ by the Environmental 
Iap~ovemen~ Board. 

A!ter hearing the ~:~rqument of various \.ntaraated rartiaa .~r.~ I 

bein9 othar~ise fully advised in the mat~er the board FINDS: 

l. That Sf.!c t ion 7 4 - 4 - 4 (A) ( 7 ) NMSA, 

aoarc! to adopt regulation• e.ataolishinq 

1978, requires 

procedures !or 

-::; e I 

\ 

issuance suspenaion and revocation of p•r~ite, subject to ar.: I i 
otne~ provisions ot the Hazardous Waate Act. I 
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2. 't~. ..• t HWMR-5, section 902 (G) -~• a~optad by the Board 

pur•uant to it• a~thority un4er section 74·4-4(A) (7) NMSA 

1t78. 

3. That Section 74-4•4.2(0) NMSA 1978 providas in 

relevant p•ct; 

Any person adver•ely at·tected by a <2ecision 
of the aireetor cor.cernin9 the issuance. 
moditication suspension on revocation of a 
permit :nay appeal the dC:icision by filing a 
notice of appeal with the court ot appeals 
within thirty days atter tho ~ate the 
decision ia made •••• 

4. That as an ~dministrative aqenoy, the Board haa only 

those powers and ean only act on those matt.ers which ,,-:-e 

within the scope of the authority grante4 to it. 

5. That the Board may not create a rule or re9ulatior. 

that is not in harmony with its statutory authority nor ~ay it 

onlarge or modify its authority bt enacting rules and/or 

re9ulatious,o. 

6. That HWMR-5, Section 902(G), is in ~pparent contlic~ 

with section 74-4-4.2(G) NMSA 1978 co~p. 

7. That the enactment of WHMR-S, Section 902tG) was a~ 

•xercise in excess ol th~ Boar~'s authority purs~a~t t~ 

Section J4-4-•(A) (7) NMSA 1978, an~ is otherwiae ultra y~. 

IT IS THEREFORE OROER~O: 

1. That all future petitions ror review of the · . 
Director' a decision be commenced in sccor·jance wi tl'l Sect. i.::-. 

74•4•4.2(G) NMSA 1978. 

2 
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2. Tha~ all pendin9 petition• for review be and are 

hereby diaml•••d ~Y the Soard. 

3. That thi• Order ot the Board is a tinal decit1on ot 

Oir$ctor, pursuant to HWMR-5, SQction 902CF> and for purpcaea 

ot appealin9 to the New Mexico Court of Appoals. 
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This matter havina co~e before the court on appellants' motions 

to stay the appeals and thh c.l)urt having considered the memoranda in 

opposition to the·proposer1 disposition in the calendar notice aa well 

as appellees• responses to the mot!~ns to stay and due consideration 

havina been had, 

Ir IS ORDERED that the motions to stay the appeal are GRANTED 

until further order of this court. Appellants, the ie&ents ot the 

University of Cal1tornia and 411 file 

a statement vith the clerk of thi~ court by the first Monday of eaeh 

month, commen(flng October 1990, to inform this court of the status of 

the federal proceedings. 
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. The previoua crder grantin& the motiona to delay filina the 

record proper continues in ef!ect until further order of thia court. 
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EID JUiv 18. liB9 STATE"MENr RESPONC~NG ro PARTICULAR CONCERNS 

E-:..;_X.;.;.P....;..R..;.;:E:..::S:..::S::..::E:.::D::..-.:B:::..V;.....;M;....:;E::.M:...:.:::B=E.:...:R~S:.....:::O:.:..F_-_:T..:..H.:.:.E:....-·....;..P~U::..::B::..::L::...:..;I C~R:...:..:::E~G.:...:A.:...:R:.:::D:..!I:..:..:N::.:G=--T:...:.H..:.:...E -----~~ 
;-INCINERATOR· 

EID has rece1.ved manv comments l'rom the cubll.C concerrnnq this 
draft perm~t. RegrettablY. the laws and regulat1ons that govern 
a facility as large as LANL are verv comolex. Several of the 
comments rece1.vea bv EID rerlec~ tnat comoiex1tv. ~s 1moortan~. 

the <:omments ref 1 ect concerr.s some members ot the cub 11 c have 
regarding operat1on of the m1.xed waste tnc1nerator. In order to 
better inform the public of the appl1.cable laws and regulations ana 
to better address the public's concerns. EIO has developed a 
statement to exo 1 a1.n what this draft perm1 t can and cannot do 
regarding the m1xed waste 1ncinerator. 

THIS DRAFT PEm.IT CAN ONLY REGULATE CHEI'IICAL.-WAST& 
(T CANNOT R£6ULATE RADIOACTIYE WASTE .· 

The federal Atom1c Energy Act of 1954 <AEAl. authorized the United 
5tates Deoartment at Energy l. ''DOE") to develoo and effectuate it• 
own regulations controll1.ng DOE's management of its own radioactive 
"'aste$J. Other statutes may 1moose addltional ,...eou1.rements on 
radioactive material handling. This oermit action is under the 
State Hazardous Waste Act. The State Hazardous Waste Act does ~ot 
regulate rad1oactive waste in anv way.~ The Hazardous Was~e Act 
only applies to wastes that meet the legal defin1t1on of "hazardous 
waste." and these are bas1callv chemical wastes. The H<31zardo~ 
...J.::\ste ~c~ cannot '1e -=~ocl::.=d '"'=' -=o11rre. _:;o"".-'c'\1 ~·~:::i~=?-'lr --r ~.,.,r'"'l:l•l:-:~ 

,..,___. .. ' . r ~ .• ·' - ......... o•• • 

rao1oact1ve was~es~ ~~us. ~ID aces not n~ve ~~e au~norttY tnrouan 
1ts .Hazardous Waste Proaram. and through this or anv other 
nazardous waste management ~erm1t. to regulate rad1oact1ve waste~ 
This draft permit is a permit that only regulates chem1cal 
'"'lazardous waste. · rt dOt?'S '"'nt ..;~ntj r-an r.ot r~=?oulate r.::\dioactk.ve 
""as1:e. ~ 

"l"il XED WAS:J.f:,. REGULATION 

Wh~n a waste has both c~.;;;;71l ca 1 and rad 1oact1 ve comoonents. 1 t 1 s 
cr:tllf'o a "mixet.1 waste." Bec.:a;..•s::- of the c.hem1cal comp::::nent of m1)(ea 
wa~te, thti Ha?ar~ous Waste Act·do~s a~plv to m1xea ~aste. It onlv 
a PC 1 iE~ to the chemL~·'U. ·o·~"lcr t ot m1. xe:l waste. -:- nowever·. The 
Hc;?.ardous wa~te Act dr--1?~ 'no:t- arp!y to tt!G :-r:aoioactive P.art~ DOE 
rE~u.l a tes thE' r-adioact 1 ve p·.=•·-t, pursuar, t to the Atomic: Ener-gy Act • 

... 
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STATE AUTHORITY fQ ENFORCE THE FEDERAL STATUTE. RCRA 

~1~ ~raft oerm1t :s a nazardou~ waste manaqement oe~m1t 

~om1nLs~ereo ov EID s Ha?.aroous waste 8ureau. tiD s ieqai 
3utnor1t.v to .1.ssue ~h1s perm1t under State law 1S tl"le Hazardous 
:"aste ,.;.ct. Ultlmateb·, however, EID"s leqal authorltY to 1ssue 
this ::erm1t comes ~-om the teoeral hazardous waste manaqement 
-=tat•-.~te. named the ~esource Conservi:itlon and Recovery Act ( "RCRA"). 
Uncer =<CRA. the teo era 1 government, through the Un1 ted State5 
'::nvp-:Jnmental Protec~lon ~gencv 1 "EPA"', :Jives spec1f1c 
~utnor1za~~ons to a state to entorce certa1n parts of RCRA. The 
state t~en enforces those parts of RCRA 1n the state 1nstead of 
EPA. 

New Mex1co 1s an "author1zed state." that 1s. New Mexico is 
auc.r.or1.:eo cy C:PA to entorce certa1.n ;:Jarts oT HCRA ln •-.lew t"1ex1co 
instead ~f EPA. fhis draTt per~l.t 1s a RCRA perm1t. oreoared by 
~ID 3 ~azaraous Waste ~rogram start ~o address only those spec1fic 
carts cf RCRA that EPA .,as author1zed New Mex1co to enforce. 
9ecause :onqress nas added reov1.rements to RCRA in stages through 
3menaments. EPA .l.S recu1rLng states to subm\t thelr reQuests for 
3UtMorlZatl.on 1n staqes. rhus. New Mex1co lS author1zeo bv EPA to 
enforce some RCRA prov1s1ons. but not other RCRA prov1s1ons. 

NEW MEXICO DOES NOT 
CHEMICAL PART OF MIXL 

HAVE ~R~C~R~A~~A~U~T~H~O~R~I~l~A~T~I~O~N~-T~O~~R~EGULA!;E~~TH~E: 
WASTE 

.ew -~e~:=~ lS ,-,ot ·,et al.ot.nor:.:ec ;:,·,. ;:.:-=A :c ·-equ.;.a:ec :~e ..:nem1.:a1 
oart or m1 xed waste thro•.Jqt-. its RCRA hazardous waste management 
:-roc ram. f\Jew Mex 1 co t s ln -:he process ct :3.001.., 1nq to EPA for 
:3.utnor1zat1on, however. 

THIS DRAFT PERMIT IS A RCRA PERMIT 

Because "Jew Mex1co 1s not author1zed bv EPA to --equlated the 
cnem1cai part ot m1.xed waste througn lts RCRA oroqram. thl.S draft 
RCRA perm1t does ~ot author1ze LANL to 1ncinerate the ~hemical part 
•:JT m1.xe0 waste, ThiS Craft oerm1t only authOrlzes t~ 1nC1nerati0n 
of ourely chemical waste 1n the 1.nc1nerator. 

In order- to get a RCRA permit to incinerate mixed·w~te. LANL witr 
need to develoo a mixed waste cer-mit applicaticn. and 5ubmit 1t ~o 
'&.lP. •. EID expects LANL to subml.t this acplication 1n the late fall 
~t 198~. The EID Hazardous Waste Program staff w1ll review the 
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aocl~cat~on. After EIO has been author1zed by EPA to regulate the 
::hem1cal cart of m1xed waste under the RCRA hazardous w•ste 
~roqram. ~10 w1ll drart a proposed RCRA perm1t casea on tne LANL 
aocl~catlon. and subm~t 1~ to the publ~c tor cubllc commen~. just 
~s thls draft cerm~t has been subm1tted to the public for publ1c 
comment. 

RCRA "INTERIM STATUS" 

:r.terllll -s~atus' g1ves temporary authorization to certain 
tac~li~ies to cont1nue their hazardous waste management activlties 
until tne1r accl~cat1ons for final permits can be acted on. RCRA 
gave this inter~m status to facilities that were in existence on 
a certain date and which complied with certain not1fication 
recu~rements. O:::~erat~ons under ~nter1m status are regulated bY 
reculat~ons ces1gnec for thls 1nter1m status. 

TH~LANL INCINERATOR HAS RCRA "INTERIM STATUS" 

ihe LANL inc1nerator has RCRA "1nterim c;tatus" and is thus 
au~nor1zed to burn cnem1cal waste without a final hazardous waste 
~CRA cerm1t. Th1s 1s true for both curely chem1cal waste and for 
-~ ·-=?d ·-v.:.~~e. 

-:.; s t:: -.. 1 1 l ::no 
='erm1t. fhen. 

:-r,e +:emcor'trv r;,ermiss1on to bur~ 

.... nen C:l!) takes f1nal aC~lon o,., 
burn1nc ot ourely cnem1cal waste 

=urel~ =nemical 
t n ~ s :J rat t ~CRA 

w 1 1 1 oe a 1 1 owed 
:n:~ ~ur~uan~ t= :he oerm1t. rhe ~emporary ~ermlSSlOn ~0 burn the 
cnem1cal cart of m1xed waste w111 end when EID takes fin•l action 
~n a RCRA cermit address1ng that waste. wh~ch EIO will not do until 
~rter ~PA author1zes EIO to do so. rhen. burning ot ~he chem1cal 
cart of mixed waste will be allowed onlv pursuant to that o~rmit. 

SUMMARY 

Thus. this draft permit does not authorize LANL to 1ncinerate mixed 
waste. that ls. chem~callv t=i'azardous waste that l.S m1xed with 
~adioac~ive waste. The draft permit only proposes to author1ze the 
1nc1neration ot strlctly chemical hazardous waste. and then only 
under the cermit's spec1fied conditions. EIO w1ll at a later date 
propose a draft hazardous waste cermit to regulate the 1nc1neration 
of the chemical cart of mixed waste. ~;~,~C~-n_,z•.P:~c;:t¥! _w•st• 
o~r~it can regulate ~•aioactive ~·~~~· 

INDEPENDENT STATE HAZARDOUS WASTE ACT AUTHORITY TO REGULATE RCAA 
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INTERIM STATU§ FACILITIES 

EID has two sources of authority under the Hazardous Waste Act. 
First, EID is authorized to enforce whatever portions of RCRA that 
EPA has expressly authorized the State to enforce. Second, EID is 
authorized to enforce all provisions of the Hazardous Waste Act. 
even lf some particular provision has not yet been approved by EPA 
as part of RCRA authorization. In this second case, EID is acting 
on solely state author1ty; it is not acting pursuant to its federal 
RCRA author1ty. EID has used this state authority in the past, to 
deny LANL · s request to begin construction of a new mixed waste 
incinerator until after review and approval of the construction 
phase. 

lnteri• Status Regulations 

Under the Hazardous Waste Act, the incinerator, in so far as it 
burns m1 xed waste. has "interim status." It has interim status 
under both the State's federal RCRA program, and the independent 
state authority. That means that it has a temporary permit to 
operate.until a final permit, such as this one presently under 
consideration for purely chemical waste, is consldered. In the 
interim, it is regulated under the regulations designed for the 
inter1m oeriod. and not under the requlat1ons desiqned for final 
;:;erm1ts. 

There are no soecific regulations applicable to 1nter1m status 
under either state or federal law addressing the chemical part of 
mixed waste. EPA intends at this time to regulate all chemical 
wastes under the same set of regulations. 

Eto·s Hazardou~ Waste Bureau did not develop any interia 
regulations independent of those required for the federal RCRA 
program. EID did not develop interim regulations specifically 
governing the chemical part of mixed waste under its state 
authority for several reasons. First, the Hazardous Waste Act 
prohibits the State from regulating hazardous waste more strictly 
than RCRA does. EID could not develoo regulations covering the 
chemical part of m1xed waste until RCRA covered the chemical part 
of mixed waste. EPA did not clearly add the chemical part of mixed 
waste to its RCRA program until July 3, 1986. EID could not have 
begun the process of promulgating such regulations until after that 
date. ""' 

Second, the process of promulgating regulations is very resource 
intensive, and Eio·s Hazardous Waste Program has extremely limited 
resources. EPA funds 7~Y. of the program and requires that thos• 
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monies 90 only into RCRA-related act1vities. The remaining 2'7. is 
caid out of state monii!Ps that ar• the State's r•ouired "match" for 
qe~~ing tne EPA gran~ mon1es. Thus, tne Hazardous Waste Program's 
budget is restricted to federallv-authorized RCRA activ1ties. The 
program has developed other, extensive regulatory, and statutory~ 
changes in the interim in order to maintain current, and seek new, 
RCRA authorization. In addition to regulation development, the 
program must meet inspection, enforcement, and permit commitments 
to EPA for purposes of maintt~ininc;a RCRA authorization. There· 
simply have not been enough resources to do everything that EID 
would like to do. and it chose not to develop interim regulations 
applying to the chemical part of mixed waste. An important go•l 
of RCRA and the Hazardous Waste Act is to get facilities operating 
pursuant to permits instead of under inter1m status. Therefore, 
developing regulations governinq interim status faci 1 i ties uses 
the Hazardous Waste Bureau· s 1 imi ted resources 1 ess well than 
developing regulations applying to final permits. 

Final PerMit Regulations 

EPA has indicated that it does not intend to promulgate any final 
permit regulations specific to the chemical part of mixed waste. 
EPA has apparently determined that the present regulations 
governing permits are sufficient to protect the public health and 
the env1ronment from the chemical cart of m1xec waste. The State 
has acocted these reguiatlons. 

Thus. EPA will not ~eouire EIO to develoc anv additional 
regulations 90vernin9 permits specific to the chem.1cal part of 
mixed waste in order for EID to get and ma.1ntain RCRA authorization 
tor the chemical part of mixed waste. 

EID is authorized by the Hazardous Waste Act to develop additional 
regulations applicable to permits dealing w1th the chemical part 
of mixed waste. However. under the H~zardous Waste Act 
prohibition. such r•c;aulations could not be str1cter than whatever 
RCRA reQuires through permits dealing w1th the chemical part of 
mixed waste. EID is not presently consider1ng developing any such 
regulations, but welcomes the public's 1ncut on whether EID should. 

A 1 R QUALITY RESULAT IONS 

Some members of the public have expressed the1r concern that State 
or federal air quality requirements may not adeQuately regulate the 
incin•r•tion of th• r•dioactive part of mixed waste. As previously 
stated, this draft RCRA permit does not cover any mixed waste 
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incinerationa it is limited to purely chemical waste incineration. 
Further, no RCAA permit could reQulate the radioactive part of 
mixed waste. The incinerator has interim status that allows it to 
operate without a final RCRA permit. Operation of the inciner•tor 
must also comply with any other applic•ble laws and reQulations, 
however. Thus, the inciner•tor will not be •llowed to oper•te if 
it has f•iled to satisfy the leg•l requirements of other relev•nt 
st•te •nd/or feder•l progr•ms. 

Regarding Air Quality Regulation 

EID's Air Quality Bure•u reviewed the oper•tion of this inciner•tor 
in 1988 and determined th•t a st•te •ir qu•lity permit is not 
required, bec•use the predicted emissions were below thresholds 
that require • permit. Under new State toxic •ir pollut•nt 
requirements, effective December, 31, 1988, this inciner•tor is •n 
"existing source" and therefore is not subject to the new •ir 
regulations. D•ta concernin; the inciner•tor •re being collected, 
however. 

EID has the authority under the State Air Quality Control Act to 
regulate the r•dio•ctive emissions from this incinerator, but does 
not have any implementing re;ul•tions to do so •t this time. EPA 
enforces other •ir qu•lity progr•ms in the State. The radionuclide 
emissions from this incinerator have been reviewed by EPA Reqion 
VI for compliance with the regulat~ons that govern (40 CFR Part cl, 
Subpart H) r•dionuclide emissions from DOE facilities, under the 
federal Clean Air Act. EPA reviewed the emissions from the 
existin; inciner•tor in November 1988, as part of reviewing LANL·s 
application for a new croposed mixed waste incinerator. 

EID expects to develop new air quality regulations for 
inciner•tian, th•t will include r•dionuclide emission limits •t the 
stack as opposed to the fence line. Under EID's current schedule 
for the development of such regulations, a public hearing on the 
proposed regul•tions is expected next spring. In the interim, the 
Air Quality Bure•u will be developing and taking to he•ring 
regul•tions governing municip•l and medic•l waste incineration. 
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