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RON CURRY 
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RE: United states of America and Regents of the University of 
California v. state of New Mexico, et al.; USDC No. CIV 
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The following documents are enclosed: Copy of Unopposed Motion for 
Extension of Time in the above matter. This means we only need to 
file the Answer on April 4, 1991, but we will need to work hard on 
the summary judgment motion. 

PLEASE: 

File 

Record 

Serve, complete Return of 
Service and return to us 

Per your request 

x For your information 

Approve, sign and return 

Return conformed copies 

Thank 

GIN! 
Assistant General Counsel 

Enclosure(s) 

X 

Check for $ ______ ~ 
enclosed for proper fee 

Self-addressed, stamped 
envelope(s) enclosed 

Other: See above. 
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IN THE UNITED STATES DISTRICTCOURT 
FOR THE DISTRICT OF NEW MEXICO 

UNITED STATES OF AMERICA and 
REGENTS OF THE UNIVERSITY OF 
CALIFORNIA, 

Plaintiffs, 

v. 

STATE OF NEW MEXICO and 
HEALTH AND ENVIRONMENT 
DEPARTMENT, ENVIRONMENTAL 
IMPROVEMENT DIVISION, 

Defendants. 

·'- ,-· 

NO. CIV 90-0276SC 

UNOPPOSED MOTION FOR EXTENSION OF TIME 

Defendants State of New Mexico and New Mexico Health and 

Environment Department, Environmental Improvement Division, by 

and through the undersigned attorneys hereby move the Court for 

an extension of time to respond to Plaintiff United States' 

Motion for Summary Judgment. Defendants specifically request an 

extension until and including April 26, 1991. As grounds 

therefore, Defendants state: 

1. On October 3, 1990, Plaintiff United States of America 

filed its Motion for Summary Judgment. 

2. Pending at the same time was Defendants' Motion to 

Dismiss, filed on April 19, 1990. 

3. The court had granted Defendants until the expiration 

of ten (10) days of the service of the Court's Order on 

Defendants' Motion to Dismiss to respond to Plaintiff United 

States' Motion for Summary Judgment. 

4. Plaintiff United States' Motion for Summary Judgment 



raises significant factual and legal issues of a substantive and 

procedural nature which will require a substantial investment of 

time and resources in order to prepare a meaningful response. 

5. The Court denied Defendants' Motion to Dismiss on March 

22, 1991, and ordered the Regents of the University California to 

be joined as plaintiffs. 

6. Defendants• intend to file a cross-motion for Summary 

Judgment along with its response to Plaintiff United States 1 

Motion for summary Judgment. 

7. Judicial economy and the preservation of the Court's 

resources would be served by granting this extension as all 

summary issues to be decided would be before the Court at the 

same time. Plaintiffs will not be prejudiced as a result of 

Defendants' request. 

8. Plaintiff United States of America does not oppose the 

extension of time until April 26, 1991. 

9. Plaintiff Regents of the University of California does 

not oppose the extension of time until April 26, 1991. 

10. Defendants agree not to oppose any motion by 

Plaintiffs United states of America or Regents of the University 

of California for an extension of time until May 24, 1991, to 

respond to Defendants' Cross-Motion for Summary Judgment. 

WHEREFORE, Defendants pray for an order extending the time 

in which to respond to Plaintiff United States' Motion for 

Summary Judgment until April 26, 1991. 



Respectfully submitted, 

TOM UDALL 
Attorney General 

~J.d.ti£L 
RANDALL D. VAN VLECK 
Assistant Attorney General 
P.O. Drawer 1508 

Santa Fe: ~ewr:o:;:_-_1_5_0_8 ___ _ 

GI~ 
Special Assistant Attorney General 
1190 St. Francis Drive 
Santa Fe, New Mexico 87503 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed to: 
John A. Bannerman, P. 0. Box 1945, Albuquerque, NM 87103 and 
K~~ Egbert, P. o. Box 23986, Washington, D.C. 20026-3986, this 
~ day of March, 1991. 

~·~-
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

UNITED STATES OF AMERICA and 
REGENTS OF THE UNIVERSITY OF 
CALIFORNIA, 

Plaintiff, 

v. 

STATE OF NEW MEXICO; and 
HEALTH AND ENVIRONMENT 
DEPARTMENT, Environmental 
Improvement Division, 

Defendants. 

No. CIV 90-0276SC 

ORDER 

This matter came before the Court on The Motion of 

Defendants State of New Mexico and New Mexico Health and 

Environment Department, Environmental Improvement Division for 

an extension of time until April 26, 1991, to respond to 

Plaintiff United States' Motion for Summary Judgment. The 

Court, having reviewed the Motion and being otherwise fully 

advised in the matter finds the motion is well taken. 

IT IS THEREFORE ORDERED that Defendants shall have until 

April 26, 1991, to respond to Plaintiff United States' Motion 

for Summary Judgment. 

DISTRICT JUDGE 



Prepared and approved by: 

~.)dJI!L_ 
RANDALL D. VAN VLECK 
Assistant Attorney General 

Approved as to Form: 

~I GIN~' 
Special Assistant Attorney General 

Telephonic concurrance given on 3/28/91 

LETITIA J. GRISHAW 
Attorney for United States of America 

Telephonic concurrence given by A. 
Michael Chapman for J. Bannerman on 3/28/91 
JOHN A. BANNERMAN 
Attorney for Regents of University of California 



March 28, 1991 

James w. Black 
Assistant Judicial Officer (A-101) 
u.s. Environmental Protection Agency 
401 M Street Southwest 
Room 1145, West Tower 
Washington, D.C. 20460 

Re: Los Alamos National Laboratory 

CERTIFIED MAIL 
~~cE\\JEO 
to.~~ 0 .) \99\ 

\J.~'-

RCRA Appeal No. 90-12; Second status report in response to 
your letter dated January 29, 1991 

Dear Mr. Black: 

This is the second status report of the U.S. Environmental 
Protection Agency (EPA) - Region 6 in response to your letter dated 
January 29, 1991, regarding the above-referenced permit appeal. 
In EPA's last status report, it was reported that The Department 
of Energy (DOE) has informed EPA Region 6 that DOE will withdraw 
its petition for review of the Los Alamos National Laboratory 
(LANL) permit if the EPA decides not to reject DOE's Class 1 
modification of the permit, which modification DOE submitted to EPA 
Region 6 in a letter dated September 7, 1990. 

Region 6 received a request, from the New Mexico Health and 
Environment Department (NMHED), that the EPA reject or clarify the 
LANL permit modification pursuant to 40 CFR § 270.42(a) (1) (iii). 
EPA Region 6 is still in the process of reviewing NMHED's request. 
No other requests for review of the modification have been 
received. 

Sincerely, 

~es E. Costello 
Assistant Regional Counsel 

cc: Joyce Hester Laeser, Esquire 
Counsel for Petitioners 

Lisa Cummings, Esquire 
Counsel for Petitioners 

ini Nelson 
sistant General Counsel 

Mexico Health and Environment Department 



Appendix B 

State Authorization to Regulate the Hazardous Components of Radioactive Mixed Waste 
Under the Resource Conservation and Recovery Act, 

July 3, 1986. (51 FR 24504) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

I FRL-3041-3: 

State Authorization To Regulate tho 
Hazardous Components of 
Radioactive Mixed Wastes Under the 
Resource Conservation end Recovery 
Act 

AGENCY: Environmental Protection 
Agency. _ 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency (EPA) is today publishing a 
notice that in order to obtain and 
maintain authorization to administer 
nnd enforce n hazardous waste program 
pursuant to Subtitle C of the Resource 
Conservation and Recovery Act 
(RCRA), Stutes mustlluve authority to 
regulate the hazardous components of 
"radioactive mixed wastes". 
"rtadiouctive mixed wastes" ore wastes 
that contain hazardous wastes subject 
tu RCRA and radioactive wastes subject 
to tho Atomic Energy Act (AEA). 
DATI: States which have received EPA 
uuthorization prior to the publicity date 
of this Notice must, within one yeor of 
the publication date of this notice (lw? 
yeurs if o Stole statutory amendment ts 
required) (I.e .. by July 3, 1987 ond July 5, 
1900), demonstrate authority to regulate 
the hazardous components of 
radioactive mixed wastes. States 
initially applying for final authorization 
ufter July 3. 1907 must incorporate this 
provision in their application for final 
authorization. 
FOR FURTHER INFORMATION CONTACT: 
J1('n;q" I hwking. Office of Solid Wuste 
(WH-5G3-lJ), w.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 204GO. (?.02) 302-2210. 

SUPPLEMENTARY INFORMATION; 

A. Authorization of State Hazardous 
Waste Programs 

Section :,ooo(b) of RCRA provide~ that 
Stair.~ may apply to EPA for 
authorization to administer und enforce 
a hazardous waste program pursuant to 
Subtitle C of RCRA. Authorized State 
program5 are carried out in lieu o_f the 
Federal program. However, EPA 1s 
authorized to implement the HuznrLlou!l 

and Solid Waste Amendments to RCRA 
(HSWA) (Pub. L. 96-616) ·n ~uthori.zed 
States until those States revtse the1r 
programs to Incorporate the HSWA 
requirements and receive EPA 
authorization to implement HSWA. 
Requirements for obtaining 
authorization are set forth in 40 CFR 
Part 271. To date, 41 States have 
received final authorization (not 
including HSWA). 

B. Regulation of Radioactive Wastos 

Section 1004(27) of RCRA excludes 
from the definition of "solid waste", 
"source, special nuclear or byproduct 
material as defined by the Atomic 
Energy Act of 1954, as amended (AEA) 
(08 Stat. 923)." Since "hazardous waste" 
is defined by section 1004(3) as a subset 
of "solid wasto", "source. special 
nuclear and byproduct mnterlal" are 
exempt from the definltlor1 of hazardous 
waste and thus from the Subtitle C 
program. 

Wh!le source. special Mclear and 
byproduct material are clearly exempt 
from RCRA. the extent of the statute's 
oppllcability to wastes ccntalning both 
hazardous waste and sou~ce, special 
nuclear or byproduct matCJrial has been 
les evident. The question of which 
wastes are encompaaacd by the term 
"byproduct material" has also been the 
subject ·of some controversy. We note 
thot the definition of byproduct material 
Is currently the subject of rulemoklng by 
the Department of Energy (DOE). (50 FR 
45736, November 1, 1985). 

Given the lack of clarity on this issue, 
EPA did not previously re 1uire as a 
condition of State authorization that the 
State have regulatory authority over the 
hazardous components oi radioactive 
mixed wastes. ln authori:::ng States, 
EPA did not inquire into :-)tote authority 
over the hazardous comJ:cnents of 
radioactive mixed wasteJ and made no 
determination of whether Slates had 
authority over such wastes. 
Accordingly. the Agency has taken the 
position that currently al'thor.ized .state 
programs do not apply to radtoactlve 
mixed wastes. 

Thus, radioactive mix('d wastes are 
not currently subject to f ubtitle C 
regulations in authorized States.' EPA 
has now determined that wastes 

containing both hazardous waste and 
radioactive waste are subject to the 
RCRA regulation. 

Today, we are hereby publishing 
notice that, pursuant to 40 CFR 271.9 
(which requires State programs to 
regulate all wastes controlled under 40 
CFR Port 261), radioactive mixed wuste~ 
are to be part of authorized State 
programs. States that already have 
authorized programs must revise their 
programs (If necessary) and must apply 
for authorization for hazardous 
components of radioactive mixed 
wastes. States must demonstrate to the 
appropriate EPA Regional Administrator 
that their program applies to all 
hazardous waste even if mixed with 
radioactive waste. This demonstration 
must be made witi':in one year of the 
publlr.atlon date of this notice. 1 States 

• The excepllon to thleleln the uH of EPA'a 
HSWA euthorilleeln authorized Statea. EPA c:.an 
uH Ita HSWA.authorillu to 1upplementan 
authorized Slete'e authority over RCRA·rwsulated 
unll1. Under I301M(u), EPA can jointly ll1ue • 
pennll with the State and lmpoH corrective •cllon 
requlremlnll on hazardoua w1111 mana .. ment 
unite and aolld wa111 man11emant unlla (lwmu'a) at 
racillllee that contain unlla eubjeclto RCRA. 
Allhouah heurdoue componanll of radioactive 
mixed w111 .. are not RCRA·rqulated under 
authorized State RCRA proarame. radioactive 
miud w1111 will be con1ldared to be 1 "aolid 
wa1te" ror pul1)0111 or corrective action at 1olld 
waall manaaement unlta. The Federal delinit1on of 
"1olld Willa" 11 to be ueed In detanninlna wh•t 
units are 1wmu'e, becauee State delinllione were 
not scrutinized. Therefore, in order to obtalft 
authorization for corrective action. State1 must 
obtain authorization for their definition or lohd 
wut1. which may not exclude haurdoue 
component• of redioacttve mlxec wutet. Because 
radioactive mixed waste 11 contldered a sohd wute 
under the Federal RCRA prosram, unit a con1a1mn~ 
radioactive mixed wutn are awmu'a and •re 
subject to corrective action if there Is anoth~r umt 
requirina a RCRA pennlt at the rac1hty. RCRA 
enforcement aclivillea alao apply. 

• EPA ia not promulgating a regulothm lod~y. 
Hu>;.ver. in light of the Agency'a prev•ous puh~y. 
we believe it 11 appropriate to provide the lime 
utlowed by 40 CI'R 27\.Z1(e)(2) for Stale program 
modilicationa to confonn to reaulatory chang~s. 
!'<ole that EPA has proposed to amend oiO Ct'R 
271.21 to allow States until july 1 uf each ye.or 10 
Incorporate changea to the federal proMrom lh•l 
occurred in the preceding 12 months. Where 
statutory chanae• are necesury. an uuu111on•l ye~r 
,,;oulu be •lloweu (51 t'R ~!l6-50-4.)unuury 6. 1-•J. 
EPA will utlow Slalel to uae lhis "cluslennll" 
upproach for rudioucllve mixed wusles ,{ unu ~<ohen 
lh~ revisions 10 t 271.Z1 ere finully p ... ui~.,,.J. 
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initially applying for finn! authorization 
one yeur ufter the publication dote of 
this notice must mnkc this 
demonstration in their intti<tl 
upplicution. 

In most cuses. this will require only an 
interpretive statement by the State 
Attorney Gcnerui. since most Stutes 
huve the sume exception to thr 
definition of "solid waste" as that 
contained in section 1004(27) of RCRA. 
Some Stutes. however. may require 
statutory amendments in order to 
re~ulute the huzurdous components of 
rudiouctive mixed wasll!s. Such States. 
if ulreudy authorized. must revise their 
proJ!rums within two yeurs of the 
publication date of this noticP.. States 
initially applying that need a statutory 
amendment will have to obtain the 
umendment before submitting nn 
application for finul authorization. 

In order to demonstrate regulation of 
the hazardous components of 
radioactive mixed wastes. Stutes should 
suhmit to the uppropriate Regional 
Administrutor a copy of all applicable 

statutory and regulatory provisions. plus 
a statement by the Stat'! Attorney 
General to the effect that the State's 
hazardous waste proRram applies to 
wa11tes containing both hnzurdous wuste 
und radioactive waste as defined uy the 
AEA. If an agency other than the 
authorized hazardous wuste ngency wall 
implement the radioactive mixed wastes 
program. the authorization application 
must include a description of the 
agency's functions (sec 40 CFR 271.13(b)) 
and a Memorandum of Understanding 
between that agercy and the authorized 
hazardous waste agency, descrabing the 
roles ond responsibilities of each. 

The DOE hns proposed an interpretive 
de~inilion of the term "byproduct 
mnterial" (50 FR 45736, November 1. 
19135). und is now eval~ating public 
comment. Pending clarirlcation of this 
issue. this mutter will be addressed on a 
casc·by·case basts. 

We also note thut section 1006 of 
RCRA precludes any regulation by EPA 
oro Stute which ill inconsistent with the 
requ1rements of tht! Atomic Energy Act. 

EPA and the State muy, therefore. on It 
r.ase·by·cast! bas1s use the authority of 
§ 1006 tu modifv haznrdous waste 
rPquarr.ments to address radioacti\'e 
l!li11:Cd wastrs activities. pendinjl 
tssuunr.c of F.Pi\'s regulation which will 
set forth procedures fur addrcssin)l the 
inconsistency issue. In addition. EPA. 
the Nuclear Regulutory Commission 
(NRC). and DOE will be working 
together to develop guidance. 

Notwithstanding any other pro\'ision 
of law. all requirements of the AEA and 
all Executive Orders concerning the 
handling of restricted data and national 
security information. including "need-to
know" requirements. shall be applicable 
to any grant of access to classified 
information under the provisions of 
RCRA. 

Dated: June JO. 1988 

J. Winston Porter, 
Assistant Administrator for Solid LVoste ond 
Emcf'8eiiCY Rcspons11. 
!FR Doc. 80-15250 Filed 7-2-86; t:Z:lO pm 
IIWNO COOl ,_..,_ 
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Radioactive Waste; Byproduct, May 1, 1987. (52 FR 15937) 



Rules and Reg.tatlons 

Thla 18C11on t::f the FEDERAL REGISTER 
contalns ,.~tory documents haq 
general appl ::ability lnd legel effect. l T'IOSt 
of which 11e keyed to and COdified In 
the Code of redenll R~tloN. wNct\ 1a 
published under 50 IIUee ~ to « 
u.s.c. 1510. 
Th4t Code of FedefW ~Ilona II IOid 
by the Superi:1tendent of Ooa.menta. 
Prices of new booka 110 listed In the 
fnl FEDERAl REGISTER lsaue of each 
week. 

DEPARTUEi'n' OF AGRICULTURE 

AgrlculturaJ Uartcetlng Service 

7 CFR !"art 910 

[lemon R~a~':>n 551) 

lemons Grown In California and 
Arizona; Limitation of Handling 

AGENCY: Agricuitural Marketing Service, 
USDA. 
.I.CTION: Final rnJe. 

SUMMARY: Reg .. lation 559 catabliahca 
thP quantity of !resh California-Arizona 
Ierne 'th::1t rr.-..; be shipped to market at 
330,000 cartoJ'Ia during the period May 3-
9,1987. Such action Ia needed to balance 
the supply of fresh lemona with market 
demanLI ~or the period specified. due to 
the m!lrketlng tJituallon confronting the 
lemon inclust;y. 
OATES: Rr;;ulation 559 (§ 910.659) Ia 
effectiv~· for the period May 3-9. 1987. 
FOR FU!<ITHER INFORMAnON ~{'!'~TACT: 
james lvl. Scanlon, Acting Chief. 
Marke~o:1R Order Administration Branch. 
F<l<V, A:·.1S. US'lA, Wash.· 3ton. DC 
20250. t~ :.!pho•e: (202) 447-5607. 
SUPPLU'.c"''TAF 't INFORMAnON: This 
final rule has ltCen reviewed under 
Executive OrdPr 12291 and 
Departmental Regulation 1512-1 hos 
been determined to be a "non-major" 
rule under criteria contain11d therein. 

Pursuant to requirements aet forth in 
the R()gulaio..--' Flexibility Act (RFA). the 
Admiuist~at:n· of the Agricultural 
Markctl'13 &Jrvice haa determined that 
this acti·H! will not have a significant 
economic !r .. pAct on a 1ub.;tantial 
number of small entities. 

The pu~pose of the RFA is to fit 
regulator; t~ctions to the scale of 
business G•! ·: •cct to such actions in order 
that small h:.sineaaes will not be unduly 
or dis pro,.~, donately burdened. 
Marketing 1m:cralssued pursuant to the 
Agricultural Mnrkcting Agreement Act, 

and rule• iaaued thereunder. are unique 
In that they are brought about through 
group action of essentially small entitles 
actif18 on their behalf. Thua, both 
atatulea have small entitles orientation 
and compatibility. 

Thla regulation Ia iuued under 
Marketlfl8 Order No. 910, aa amended (7 
CFR Part 910) regulati"8 the handling of 
lemons grown in California and Arizona. 
The order Ia effective under the 
Agricultural Marketing Agreement Act 
of 1937, aa amended (7 U.S.C. 601~74). 
This action Ia baaed upon the 
recommendation and infonnation 
submitted by the Lemon Administrative 
Committee and upon other available 
Information. It Ia found that thi1 action 
will tend to effectuate the declared 
policy of the Act. 

This regulation Ia consistent with the 
marketlfl8 policy for 1986-87. The 
committee met publicly on April28, 
1987, In Loa Angeles. California, to 
consider the current and· proapectlve 
condltlona or aupply and demand and 
recommended by an llto 1 vote (with 
one abatentlon) a quantity or lemona 
deemed advisable to be handled during 
the specified week. The committM 
reporta that the market Ia good for the 
larger alzea while the smaller sizes are 
moving slowly. 

It Ia further found that Ilia 
lmproctlcable and contrary to the public 
interest to give preliml11ary notice, 
engage in public rulemaking. and 
postpone the effective ciate until 30 days 
after publication In the Federal Register 
(5 U.S.C. 553), because of Insufficient 
time between the date •vhen Information 
be~ame available upon which this 
regulation Ia based and the effective 
date necesaary to effectuate the 
declared purposes of the Act. lntereatJd 
persona were given an opportunity to 
submit Information and views on the 
regulation at an open meeting. It Is 
necessary to effectuate the declared 
purposes of the Act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

Ust of Subjects iD 7 CFR Part 910 

Marketing agreements and orders. 
California. Arizona. and Lemons. 

For the reasons set fo;th in the 
preamble. 7 CFR Purl 91J is amended as 
follows: 

Fedeul Re<&iater 

Vol. 52. No. 84 

Prhloy, May 1. 1007 

PART 91G-LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

'i..5L : 

1. The authority citation for 7 CFR 
Part 910 continues to read u follows: 

Authority: Seca. 1-19, 48 Stat. 31, u 
amended: 7 U.S.C. 601~74. 

2. Section 910.859 Ia added to read as 
follows: 

f 110.151 Lemon RetulaUon 551. 
The quantity of lemons grown In 

California and Arizona which may be 
handled during the period May 3, 1987, 
through May 9, 1987, Ia established at 
330,000 cartons. 

Dated: April 29. 11187. 
Ron.ldLaom. 
Acting Deputy Difflctor. Frvit ond Vf!8eloblo 
Divi1ion. Agriculturu/ Marketing St!rvice. 
{FR Doe. 81-100S8 F!led 4-30-87: 8:45 ami 
IIU.IMCl COOl ,., ..... 

DEPARTMENT OF ENERGY 

10 CFR Part te2 

Radloactlv• Waetr. Byproduct Material 

AGINCY: Department of Ene'1)'. 
ACT10N: Final rule. 

SUMMARY: The Departmr.nt of Eneli!y 
(DOE) today is Issuing a final 
interpretative rule under section 161p. of 
the Atomic Ene'1)' Act of 1954 (42 U.S.C. 
2011 et seq.: hereinafter '"the AEA") for 
the purpose of clarifying DOE's 
obligations under the Resource 
Conservation and Recovery Act (42 
U.S.C. 6901 et seq.; hereinafter "RCRA"). 
The purpose of this final rule Is to 
interpret the AEA definition of the term 
"byproduct material.'' set forth in 
section 11e(1) of that Act (42 U.S.C. 
2014(e)(1)), aalt applies to DOE owned 
or produced radioactive waste 
substances which are also "hazardous 
waste" within the meaning of RCRA. 
The effect of this rule Ia that all DOE 
radioactive waste which Ia hazardous 
under RCRA wil: be subject to 
regulation under hath RCRA and the 
AEA. This rule does not affect materials 
that arc defined as byproduct material 
under section 11e(2) of the Atomic 
EnL~gy Act. 
EFFECTIVI DATI: june 1, 1987. 
FOA FURTHIR INFORMAnON CONTA~ 
Henry K. Garsl'n. Esq .• Assistant 



·"""""' 15938 Fodoral Register I V01. 52. No. 84 I Friday, May 1, 1987 I Ru~ and Regulations 

Genet·..: I Counsel for Environment, GC-
11. Deportment of Energy, 1000 
Independence Avenue SW., , 
Wushington, DC 20585. Telephone (202) 
50~947. 

Raymond P. Derube. Actlns Director. 
Office of Environmental Guidance and 
Compliance. EH-23. Department of 
Ener~:y. 1000 Independence Avenue 
SW., Wnshington DC 20585, 
Tcll!phone (202) 501}-5000. 

SUPPL£MENTARV INFORMATION: 

Dackground 

RCRA estnblishes a comprehensive 
rcgulutory scheme, administered by the 
Environmentul Protection Ascncy (EPA) 
nnd EPA-t.uthorized Stoles. governing 
the gcnr.ratmn, trunsportotion. 
treatment. stornge and disposal of 
hazardous wustc. Federal ogcncir.s ore 
rc!]uired by section 6001 of RCRA {42 
U.S.C. 0961) to comply with the 
rt·quirements of that regulatory scheme 
111 the same manner, and to the some 
extent, as nny private person or entity. 
Under section 1004 of RCRA (42 U.S.C. 
0'103), the "hnzordous waste" governed 
by r-CRA is a subset of the statute's 
ddinition of "solid waste." The 
definition of "sulid waste," however. 
expressly excludes "source, special 
nuclear, or byproduct mnterlul as 
defined by the Atomic Energy Act." 
ThoRe materials. instead. continue to be 
regulated under the ,\EA either by the 
Nuclcnr Regulatory Commission (NRC) 
or by DOE. 

The AEA's definitions of the terms 
"Rourcc material" and "special nuclear 
material" arc Rpecific in nuture. nnd 
rrcscnt no particular di£ficulty of 
1nterpretntion. The AEA's definition of 
"llyrroduct material," in contrast, 
·.peaks only generally of "any 
radioactive material (except speciul 
nuclear material) yielded In or made 
radioactive by exposure to the rncliution 
incident to the process of producing or 
utilizing special nuclear material." AEA 
section 11c(l). 42 U.S.C. 2014(e)(1). The 
lack of specificity in this definition, 
coupled with RCRA's exclusion of 
uyproduct muterial from its hazardous 
w;1~1te regulatory scheme. has raised a 
question concerning which DOE 
radioactive wuste streams, if any, 
~hould ue considered byproduct 
material not subject to regulation under 
RCRA. 

Tho Proposed Rule 

On Novemher 1. 1905. DOE published 
u notice of proposed rulemoking (50 FR 
·1573£l) in which it proposed to adopt an 
interpretutive rule clurifying RCRA's 
:~rplicability to DOE radioactive waste. 
l!ncOy summarized. that proposed rule 
wlluld h<~ve c~t<~~liolted u distinction 

between "direct process" radioactive 
wasll.' (i.e. waste directly yielded In, or 
necenary to, the process of producing 
and utilizing special nuclear material) 
and other radioactive waste less 
proximate to the physical process of 
producing or utllizins special nuclear 
material. Under the proposed rule. direct 
process waste. even if it contained 
hazardous material. would have been 
regarded as byproduct material. ond 
thus wot,l:i be resulated exclusively 
under the AF.A. Any radioactive waste 
other than direct process waste, If it 
contained hazardous material, would 
have bP.en considered "mixed waste" 
subject to regulation under both RCRA 
and the AEA. 

As DOE noted the Federal Register 
preamble to the proposed rule, the 
legislative history of the AEA provides 
little guidance in interpreting the 
statutory dcfinil~on of byproduct 
material, and application of the 
definition has not been clarified by 
judicial Interpretation. Because the plain 
words of the definition are keyed to the 
process for producing and utilizing 
special nuclear material, however. it 
seemed that process must be regarded 
as a critical factor in determining 
whether particular radioactive materials 
fell within the definition. Accordingly, 
one significant feature of the "direct 
process" approach, as discussed In the 
preamble to the proposed rule, waalls 
congeniality with the bore text of the 
statutory definition of byproduct 
material. 

A major consequence of the "dirP.r.t 
process" approach wos the fact that II 
would result in the exclusive regulation 
of :~II direct process waste under the 
AEA. Just as the legislative history of 
the AEA provides little help in 
interpreting the statutory definition of 
byproduct material, the legislative 
history of RCRA is silent on the 
Intended effect of RCRA's exclusion 
from Its coverage of source, special 
nuclear and byproduct material. 
Nevertheless. DOE assumed that that 
exclusion was Intended by the Consress 
to be applied to radioactive wastes in 
their real-world configuration. VIrtually 
all radioactive waste substances ore 
contained, dissolved or suspended in a 
nonradioactive medium from which 
their physlcalseporotion is 
impractlcuble. Accordingly, DOE noted 
in proposing the "direct process" 
approach that unless some radioactive 
wnste streams were considered to be 
byproduct material in their ent:'rety, 
RCRA's exclusion of byproduct materiul 
might reasonubly be pen. ·ived to have 
little effect, because RCR, .'s application 
to a nuclear waste's nC'lnrodionctive 
medium would appear to entail at leust 

the Indirect regulation of the 
radlonuclide. dispersed In the medium. 

Such a result. In DOE's view, 
presented sub• ;antlallegal que1tion1. 
Previous coun decision• had settled the 
point that the AEA generally vesta In 
DOE and the NRC exclusive regulatory 
authority over the radiation hazards 
associated with eource. special nuclear 
and byproduct material, and generally 
preempts the State1 from regulating 
those materiala.1 It had al11o been held 
that when the radiation and 
nonradiation hazards of a wa1te 
containing byproduct material are 
inseparable. regulatory action under the 
AF.A preempts the Incompatible 
exercise of general state nuisance 
authority over the waste.• These 
decisions, read in conjunction with 
RCRA's affirmation of state regulation 
as an acceptable. Indeed a favored, 
alternative to EPA regulation. were 
viewed by DOE aa suggesting that rn 
appropriate interpretation of byproduct 
material would. like the proposed 
"direct process" approach. exclude 
certain radioactive wa1te atreams. in 
their entirety, from regulation under 
RCRA. 

Dovelopmeat of the Flaal Rule 

At the time of Its publication of the 
propo1ed rule, DOE made available to 
the public report" provisionally 
ldar.tlfying which of the waate 1treams 
generated at Its facllltlea would be 
considered "direct process waste" 
subject only to AEA regulation under 
the proposed rule. and which or those 
waste streams would be considered 
"mixed waste" subject to regulation 
under both RCRA and the AF.A. DOE 
sought and received public comments on 
those reports. and on the proposed rule 
itself. 

During the period since the proposal 
was made. DOE has had the opportunity 
further to review the pertinent legal 
authorities. as well as to consider the 
comments received. the provisional 
waste stream identifications. DOE's 
additional opera tins experience. and 
related actions taken by other federal 
agencies. Based on the review, DOE is 
today publishing a final rule that adopts 
a narrower interpretation or byproduct 
motorial than the "direct process" 
approach that was originally proposed. 
For the reasons set forth below, the final 
rule pcovidcs that only the actual 
rudionuclides in DOE waste streams 

' St•ft Northern StHtet Power Co. v. Minnesol•. 
447 F.Zc.ll\43 (8th Clr. 1971). offfd. 405 U.S. 103~ 
( l97Z). St'<f o/so Train v. Colorado Pub. lnt~reet 
Hcs•11rch Croup, 4Z11 U.S. l (1978). 

• Urown v. KerT·McCee Chem. Cof'll .. 767 F.zd 
l~'J~. UW (7th Cir. t9115). 



-Federal Register / Vol. 52. No. 84 I Friday, May 1, 1987 I Rules and Regulations 15939 

will be considered byproduct material. 
The nonrudloactlve components of those 
waste streams. under the final rule. will 
be subject to regulation under RCRA to 
tho extent th!lt they contain hazardous 
components. 

DI5C11llsion 

The overriding question raised by the 
public comments on the propo:Jed rule 
was whether RCRA's exclusion of 
source. special nuclear and byproduct 
mnteriul from regulation under that Act 
was intended by the Congress to exempt 
entire waste streams, rather than 
exempting only the radionuclides 
Jispersed or ouspended in a waRte 
stream. As discussed above, tho 
proposed rule woud hove treated any 
"direct process" waste us byproduct 
material in its entirety, even if the was to 
contained a nonradioactive chemically 
huzurdous component that would 
otherwise have been subject to 
~cgulation under RCRA. Thus. the 
characterization of a waste stream us 
"direct process" waste would have 
foreclosed the npplicatlon of RCRA to 
that stream irrespectlva of whether the 
associated non-radiological 
environmental hazard was significant. 
In the opinion of many comment era. this 
was a significant disadvantage to the 
"direct proccu" approach. In view of 
this concern. some commenters 
suggested that DOE Instead adop\ an 
alternative interpretative approach that 
would permit the application of each 
regulatory regime to the type of hazard 
that it was designed to control. i.e. that 
would apply the AEA to ensure 
protection against the radiological 
hazard of this waste. and apply RCRA 
to ensure protection against any 
associated chemical hazard. 

DOE's operational experience since 
the publication of the proposed rule 
lends support to the concern expressed 
uy these comrnenters. In Its efforts 
provisionally to apply the "direct 
process" approach. DOE found a 
number of instances in which otherwise 
identical wastes were sometimes found 
subject to RCRA. and other times were 
found subject only to the AEA. due 
solely to the wastea' different proximity 
to the physical procecs of producing and 
utilizing special nuclear material. While 
uistinctions of this type are not entirely 
incompatible with the process-oriented 
lnnguuge employed by the Congre:Js in 
the AEA to define byproduct& matt!rinl. 
DOE has concluded after further 
nnalyais thut the better view of the low 
Is one that avoids sud; artificial 
ui:~linclions and that affords the greatest 
scope to the RCRA regulatory scheme, 
consiotent with the requirements of the 
AI~A. See Lvgal Em•U. Assistance Fuund 

v. Hodel. 586 F. Supp. 1103 (E.D. Tenn. 
1064}. 

As noted In the foregoing discussion 
and in the preamble to the proposed 
rule. the legislative histories of both 
RCRA and the AEA provide little 
assistance in interpreting either the 
meaning of the tenn byproduc• material 
or the intended effect of RCRA's 
exclusion of byproduct material from the 
hazardous waste regulatory program. 
The House Committee on Interstate and 
Foreign Commerce. in reporting Ita 
version of the bill that ultimately was 
enacted aa RCRA. alluded to a 1973 leak 
of radioactive waste from a DOE under· 
ground storage tank at Richland. 
Washington as an "actual instance ( ] of 
damage caused by current hazardoua 
waste disposal practices." H.R. Rep. No. 
1491. 94th Cong., 2d Seas., pt. 1. at 17-19, 
reprinted in 1076 U.S. Code Cong. & 
Admin. News 6238.6254-57. This 
reference Is a leu than certain 
indication that the Congre11 viewod 
such radioactive waate aa "haznrdoua 
waate" subject to RCRA. Unli1<(1 RCRA 
as flnall•• enacted, the bill 1 which thla 
Houae Report accompanied contained 
no provision excluding source, special 
nuclear and byproduct material, thereby 
minimizing the probative value of the 
Cornmlttee'a Richland reference In 
construing the statute that was 
ultimately enacted. Nevertheless. the 
Committee's reference should not be 
entirely discounted as ~vidence that the 
Congreu In considering RCRA was 
concerned with unregulated hazards 
presented by radioactive waste, even 
though the AEA already provided 
sufficient regulatory control over the 
radiological hazards associated with 
such waste. 

No court has arldtened the specific 
question whether the entirety of a 
nuclear waste, or only its radioactive 
component, is byproduct material. • The 
decision in Brown v. Kerr-McGee Chern. 
Corp., supra note 2. clearly holds that 
the States cannot employ their general 
authority to abate nuisances to regulate 
even the nonradiation hazard of a waste 
incompatibly with regulation done under 
the AEA where the radiation and 
nonradiation hazards are Inseparable. 
Nothing In that decision. however, Ia 
incompatible with concurrent regulation. 

• I!.R. 1U06. D4th Co113 .. %d Seat. (•:,dJ. 
• Two deciaiona have upheld thr authority of the 

:-me·. predec~uor agency. Ute/' .omic Energy 
Commtuion. to license low tevr • ra<liouctive wute 
us byproduct material. lloi'Til 1~ounty v. United 
S1111eo. WZ F.Zd 370 (5th Clr. lJ6ll: City of New 
Urlt6ln v. Atomic Energy Co n:n'n, 3011 F.Zd IW~ lllC 
Clr. 10021. In neilhur c .. e. ~cw~ver. did the cout1 
reach 1ho opectnc queslior whathor the anllroty of 
1ho woole. or only ita ro<J oecllvw componenl. Ia 
byprotlucl molena!. 

!Jy the Stutes or EPA. of the 
nonradioactive component of a nuclear 
wa~tc. suujcct to PC":i'l'lOUnt 
requirements of tho >\Et •. 1 

In this context, DOE r.otes that at the 
time the Congress waa consirler;·.g 
RCRA. the Supreme Court ve• 1 r~cently 
had published ita decision in Train v. 
Colorado Pub. lntereat Research GNlu;>. 
426 U.S. 1 (197Gl . ., hat caqe Jecided 
whether the F.:Jval Water PollutiOn 
Control Act. as amended in 1972. 
applied to aource, special nucle:u and 
byproduct mater. 1l diacharged into 
na\igable watera by government-owned 
production facilitiea and r.ommercial 
power reactora regulated by the A£A. 
After concluding that the Federal Water 
Pollution Conll'ol Act. properly 
construed, did not authorize EPA or the 
States to re~;ulate aource. 1pedal nuclear 
and byproduct r.1aterial. the Court 
rejected the contention that the Water 
Act contemplated Joint regulation of 
source. special nuclear or byproduct 
material effiuenta. 426 U.S. at 15. The 
practical effect of the Court' a decision. 
however. wu a regime of concurrent 
regulation. by different authoritiee. of 
effluent atreama containing both 
radioactive and nonradioactive 
components. Spedficallv, the deciaion 
left EPA and the States free to regulate, 
under the Water Act. the nonradioactive 
component of Uquid effluents from 
nuclear facilitfee, while reserving to the 
:-!RC and iJOE'~ predecessor agency all 
regulatory authority over the source. 
special nuclear and byproduct materials 
contained in those same effluent 
streams. 

The legislative history of RCRA 
contains no mention of the Train 
decision. How6Ver. the Congreas is 
presumed to be aware of decisions of 
the Suprema Court,• and in fact 
employed In RCRl'. the same AEA 
tenns. including byproduct material. that 
the Court had extracted from the Water 
Act's legislative history to emphasize ln 
its analysis in Train. Thus It Is at least 
equally logical to infer that the 
Congress, In selecting the AF.A tenns 
emphasized in Train, anticipated a 
similar result under RCRA as It Ia to 
posit-as did the proposed rule-that 
RCRA's exclualon of byproduct rnatenal 
must have been intended to exclude in 
their entirety some waste streams from 
regula lion under RCRA. 

In short, while the apecific legal 
authorities relied upon by DOE in 
developing the proposed rule appeared 
consistent with the "direct process" 

• S<'ll diiCUUton of RCRA oecllon 10061•1. U S C 
6~1•1· llo(ro 

• CJry v. Curuo. ~U.S. (3 flow. I :!..)6. =~I tll-151. 
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upprooch. those authorities are equally 
consistent with the narrower 
interpretation of byproduct material that 
was suggested by the majority 'lf the 
commenters on the propoaed rule. More 
importantly, DOE Ia now perauaded 
nfter further anolysia that the "direct 
process" approach does not reflect the 
better view of the law. 

RCRA is a remedial statute, and as 
:1uch must be liberally construed to 
cftectuate the remedial purpose for 
which it was enucted. 1 The intended 
r.omprehensivcness of RCRA's 
regulatory scheme is evident from the 
1\ct's legislutivc history. The principal 
:1ronsor of the legislation in the Senate 
emphasized thut it represented "o major 
commitment of federal assistance to 
qtate and locul government efforts to 
meet [hazardous nnd solid waste! 
problems in a comprehensive ond 
effective manner." 8 The House 
Committee on lnterstute and Foreign 
Commerce regnrded the legislation us 
closing the "last remaining loophole"' 
in a framework of notional 
environmental laws that already 
included the Clear Air Amendments of 
1970, the Fcdcrnl Water Pollution 
Control Act Amendments of 1072, and 
the Sufe Drinking Water Act. 

Moreover. interpretation of RCRA's 
exclusion of byproduct material must 
not focu11 solely ,,m that exclusion, read 
in isolation. In,,cad. the exclusion can 
be viewed properly only in the context 
of the whole statute. us well as ita object 
und policy. 1 0 In this connection, it 
~ccms npporent that RCRA wos 
intended to hnve some applicability to 
materials thut were already regulated 
under the AEA. Section 1000(o) of 
HCRA. 42 U.S.C. Q!JOS(a). specifics thut 
;a a to "uny uclivity or substance" subject 
to the AEA. RCRA regulation must yield, 
hut only to tlw extent of "inconsistent" 
r(:quirements stemming from the AEA. 
The urchetypul "substances" that cnn 
fcairly be dc!lcribed us "subject to" the 
r\F.A ure substances containing source. 
speciul nucleur und byproduct material, 
to which the AEA expressly is directed. 
Thus the lunguuge of section lOOO(a) 
~ecms generally to contemplate 
complementury regulation under both 
statutes of substances that under prior 
law might huve been regulated 
exclusively by the AEA. 

' St'L', r..g.. Wcolin~housc ~:Icc. C:orp. v. P11c>f•c 
Ca• & Elcc. Co .. J::.tl F.Zu 575 (Oih Cir. 1~). 

• 1lZ Cong. Rcc. 21401 (1070) (rumarka olSen. 
H.111dol~hl. 

• I !.It Rep. No. IH-1-191. 04th Cr>nH .. Ztl s.,, ... pt. l. 
"' 4. '''fJrtrtlt•rl tn l!.J7U US. Code Cong. & Au. News 
fJ::IJl. ti:!41. 

' 0 St•t.'. r g. Hichurd• v. Unil"d Slnlcs. Jli'l US. l. 
11 II 'Ill~). 

Viewed in this li11ht. RCRA'c 
definitional exclusion of source. special 
nuclear and byproduct material assumes 
a narrower aignificance than was 
suggested in the proposed rule. Instead 
of referring to any waste stream in its 
entirety, the exclualon appears directed 
only to the reodloactive component of a 
nuclear waste. The result, however, Ia a 
more hannonioua view of the statute aa 
a whole. Read together, DOE believes 
that the definitional exclusion and the 
language of section 1006(a) are correctly 
understood to provide for the regulation 
under RCRA of all hazardous waste, 
including waste that Ia also radioactive. 
RCRA doea not apply to the radioactive 
component of such a waste, however, if 
it is source, special nuclear or byproduct 
material. Instead. the AEA applies to 
that radioactive component. Finally, if 
the application of both regulatory 
regimes provea conflicting in specific 
instances, RCRA yields to the AEA. 

In addition to construing the whole o( 
RCRA In hannony, this interpretation 
results in according both RCRA and the 
AEA the greatest capacity to regulate 
effectively the special type of hazard 
that eor.h statute was designed to 
control. Since the two statutes ore not In 
irreconcilablo conflict, but ore capoblo 
of co-existence, they should be 
Interpreted such that the operation and 
objectives of each are facilitated. See 
Radzanower v. Touche Ross 6' Co .• 4Z6 
U.S. 148. 15S (1976). However, In issuing 
today' a final rule, DOE emphasizes the 
importance of section 1006(o) in 
resolving any particular inconsistencies 
that may occur between the 
requirements of RCRA and those of the 
AEA. DOE Ia the federal agency 
responsible for authoritatively 
construing the requirements of the AEA. 
as that Act applies to DOE activities. 
While DOE does not anticipate that 
udoption of today' a final rule will lead to 
frequent cases of "inconsistency," 
section 1000(a) provides critical 
assurance that the implementation of 
the final rule will present no Impediment 
to the maintenance of protection from 
radiological hazards as well as DOE's 
accomplishment of ita other stu tutory 
responsibilities under the AEA. 

A final consideration In ndopting 
today's finul rule Ia the rule's 
consistency with the legal position 
ndopted by EPA and the NRC In 
resolving questions concerning RCRA's 
application at NRC·Ilcensed commercial 
nuclear facilities. In a recent guidance 
document developed jointly by EPA nnd 
the NRC, 11 the two agenclr.s stuted that 

1 ' "Guauance on the De lin• lion and ldenlinc9tion 
or Cornoncrdal Mixed Low Levol R<~tlloacllve und 
ll.o7.artloua Wuslo ... Jun. 5. 1~37. 

for commerclallow·levcl radioactiv~ 
waste containing a hazardous 
component. they will regard only the 
actual radionuclldcs in the waste as 
being exempt from RCRA. Today' a final 
rule adopts the some approach for all 
DOE radioactive and chemically 
hazardous waste. 

Accordingly, for purpoaea of RCRA, 
DOE interpret. the term byproduct 
material to refer only to the radioactive 
component of a nuclear waate. The 
nonradioactive chemically hazardous 
component of the waste will be aubject 
to regulation under RCRA. 

Procedural MaHen 

A. Executive Order 12291 

This rule has been reviewed in 
accordance with Executive Order 12291. 
The rule Ia not cl3saified as a major rule 
because It does not meet the criteria for 
major rules established by that Order. 

B. National Environmental Policy Act 

Thia rule Ia an interpretative rule 
intended only to clarify the meaning of a 
statutory definition. Issuance of the rule 
will have no environmental Impact. 

C. Rcsulatory Flexibility Act 
Certification 

The rule will not have a significant 
Impact on a substantial number of small 
entitles. 

D. Paperwork Reduction Act of 1980 

There ore no lnfonnation collection 
requirements I· 1 the rule. 

Ust of Subjecta i.o 10 CFR Part 962 

Nuclear materials, Byproduct 
material. 

Issued in Waahill8ton. DC. April '1.7, 1!l87. 
). Michael Farnll. 
General Cnun:~ol. 

In consideration of the foregoing. Purl 
002 is added to 10 CFR Chapter lll. to 
read as follows: 

PART 982-BYPRODUCT MATERIAL 

Sec. 
00.2.1 Scope. 
00'1..2 Purpose. 
!!62.3 Byproduct material. 

Authority: The Atomic Enersy Act of 1954 
(4Z u.s.c. Wllet 1eq.): Enersy 
Rcorgani:r.allon Act of 1974 (4Z U.S.C. !1801 e! 
seq.); Department of Enel'8)' Orsanizalion Act 
(4Z U.S.C. 7101 et seq.); Nuclear Waste Policy 
Act (Pub. L. 91-4Z5, 96 St11t. Z'l.Ot). 

§ 962.1 SCope. 

This Part applies only to radioactive 
waste substances which ore owned or 
produced by thl' Department of Energy 
ut facilities owned or operated by or for 

___________ ..,._._, ___ .,cto.PPIP"''""*-'~··-""',...'"'·€."1'1 ... "':' ....... ""'!'!r-'*"!' .. ~'!T·J~~~ '!r :- ~jUS] £ JEhW -· £6 £ 
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the Department of Energy under the 
Atomic Energy Act of 1954 {42 U.S.C. 
2011 et soq). This Part does not apply to 
substancea which are not owned or 
produced by the Department of Energy. 

§ 962.2 PurpoM. 

The purpose of this Part is to clarify 
the meaning of the term "byproduct 
material" under section lle(l) of the 
Atomic Energy Act of 19!1-: (42 U.S.C. 
2014(e){1)) :Jr use only in detennining 
the Deportment of Energy's obligations 
under the Resource Conservation and 
Recovery Act (42 U.S.C. 6901 et seq.) 
with regard to radioactive waste 
substances owned or produced by the 
Deportment of Energy pursuant to the 
exercise of its responsibilities under the 
Atomic Energy Act of 1954. This Port 
does not affect materials defined as 
byproduct material under section 11e(2) 
of the Atomic Energy Act of 1954 {42 
U.S.C. 2014(e)(:!)). 

~ 962.3 Byproduct mateNl 
(o) For purposes of this Part, the tenn 

"byproduct material" means any 
radioactive material (except special 
nuclear material) yielded in or made 
radioactive by exposure to the radiation 
incident to the process of producing or 
utlllzing special nuclear material. 

(b) For purposes of detennining the 
applicability of the Resource 
Conservation and Recovery Act {42 
U.S.C. 6001 et soq.) to any radioactive 
waste substance owned or produced by 
the Department of Energy pursuant to 
the exercise of its atomic energy 
research, development. te-::ting and 
productior. responsibilities under the 
1\tomic Energy Act of 1954 {42 U.S.C. 
2011 et seq.). the words "any radioactive 
material," ns used in subsection (a), 
refer oniy to the actual radionuclides 
dispersed or suspended in the waste 
~ubsto.wcc. The nonrndiouctive 
huznn.lous component of the waste 
~ Jbstnnce will be subject to regulation 
under the Resource Conservation and 
itccovery Ac:t. 
[FR Doc. 07-!JOIJS Filed 4-30-87: 0:45 om) 
BILLIHQ COOE 6450-01-M 

FEDERAL RESERVE SYSTEM 

12 CFR Parts 207, 220,221 and 224 

Regulations G, T, U and X; Securities 
Credit Transactions; List of Marglnnble 
OTC Stocks 

AOENCY: OourJ of Governors of the 
Fedcrul Re3ervc System. 
ACTION: Fina: rule: determinution of 
npplicnbility of regtdrotions. 

SUMMARY: The List of Marginoble OTC 
Stocks is comprised of stocks traded 
over-the-counter (OTC) that have been 
determined by the Boord of Governors 
of the Federal Reserve System to be 
subject to the margin requirements 
under certain Federal Reserve 
regulations. The Ust Ia published four 
limos a year by the Boord as a guide for 
lenders subject to the regulations and 
tho general public. This document sets 
forth additions to or deletions from the 
previously published Ust effective 
February 10, 1987 and will serve to give 
notice to the public about the changed 
status of certain stocks. 
!I'FICTIVI DATI! May 12, 1987. 
I'OA FURTHIA INI'OAUAT10N CONTACT: 
Peggy Wolffrum, Research Aaslatant, 
Division of Banking Supervision and 
Regulation, {202H52-2781. For the 
hearing Impaired only. Eamestine Hill or 
Dorothea Thompson, 
Telecommunications Device for the Deaf 
(IDD) (202H52-3544. Boord of 
Governors of the Federal Reserve 
System. Washington, DC 20551. 
IUPPUIIENTARY INI'ORIIAT10N: Set forth 
below era etocks representing additions 
to or deletions from the Board's Uet of 
Marginable OTC Stocks. A copy of the 
complete Ust Incorporating these 
additions and deletions Ia available 
from the Federal Reserve Banks. This 
List supersedes the last complete Ust 
which was effective February 10, 1987. 
(Additions and deletions for that Llat 
were published at 52 FR 3217, February 
3, 1087). The current Ust Includes those 
stocks that meet the criteria specified by 
the Board of Governors In Regulations 
G. T, U and X (12 CFR Parts 207, 220, 221 
and 224, respectively). These stocks 
have the degree of national investor 
interest, the depth and breadth of 
market, and the availability of 
lnfonnation respecting the stock and its 
issuer to warrant regulation in the some 
fashion as exchange-traded securities. 
The List also Includes any stock 
designated under on SEC rule as 
qualified for trading in the nationul 
market system (NMS Security). 
Additional OTC stock11 may be 
designated as NMS securities in the 
interim between the Board's quarterly 
publications. They will become 
automatically marginable ot broker· 
dealers upon the effective dote of their 
NMS designation. The nnmes of these 
stocks arc available at the Board ond 
the Securities and Exchonge 
Commission and will be incorporLited 
into the D0ard's next quarterly List. 

The requirements of !i U.S.C. SSJ with 
respect to notice nnd public 
participation were not followed in 
connection with the is~uunce of this 

amendment due to the objective 
character of the criteria for inclusion 
ond continued inclusion on the Ust 
specified In 12 CFR 207.6 (a) and (b), 
220.17 (a) and (b), and 221.7 (a) and (b). 
No additional useful infonnation would 
be gained by public participation. The 
full requirements of 5 U.S.C. section 553 
with respect to deferred effective date 
hove nol been followed In connection 
with the issuance of this amendment 
because the Board finds that II ia In the 
public Interest to facilitate Investment 
and credit decisions based in whole or 
in part upon the composition of this List 
as soon as possible. The Board has 
responded to a request by the public and 
allowed a two-week delay before the 
Ust Is effective. 

Ust of SubJects 

12 CFR Part 207 
Banks, Banking, Credit. Federal 

Reserve System, Margin. Margin 
requirements, National Market System 
(NMS Security), Reporting and 
recordkeeping requirements, Securities. 

12 CFR Part 220 
Banks. Banking, Brokers, Credit, 

Federal Reserve Syatem. Marsln. Margin 
requirements. Investments, National 
Market System (NMS Securtly), 
Reporting and recordkeeping 
requirementa. Securities. 

12 CFR Part 221 
Banks. Banking, Credit. Federal 

Reserve System, Morain, Margin 
requirements. Securities. National 
Morkot System (NMS Security), 
Reporting and recordkeeping 
requirements. 

12 CFR Part 224 
Danks. D~tnking. Dorrowcrs. Credit. 

Federal Reserve System. Murgln, Margin 
requirements. Reporting and 
recordkeeping requirements. Securities. 

Accordingly, pursuant to the authority 
of sections 7 and 23 of the Securities 
Exchange Act of 1934, as amended (15 
U.S.C. 78g and 78w), and in accordance 
with 12 CFR Z07.2(k) and 207.6{c) 
(Regulation G), 12 CFR 220.2(s) and 
2ZO.l7{c) (Regulation T). and 12 CFR 
221.2(j) and 221.7(c) (Regulation U), 
there is set forth below a listing of 
deletions from and seditions to the 
!Joard's List: 

Doletiona From List 
StocA:J Rumovod for Failing Contmuca 
Listing Rcquiromcn/3 

American Aggregates Corporation 
No par common 

Oio-Medicus. Inc. 
Warranl9 (c:~~pirc 00-Jl-l\ll) 



Appendix D 

Clarification of Interim Status Qualification Requirements for the Hazardous Components 
of Radioactive Mixed Waste, September 23, 1988. (53 FR 37045) 
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Chittenden Cos., VT, Due: April15, 1989, 
Contact: Ralph Abele. Jr. (617) 966-6100. 

Published FR l1-13-a7-Review 
period extended. -

EIS No. 880152, Draft. USA. PRO, 
NAT. Nationwide Bloiopc:al DefenM 
Reaearda Proanm. ConUnuatlon. 
lmplementatioa. Due: October 4. 1888. 
Contact: Charlet DaMy (301) 883-2132. 
Publiahed FR 5-20-U-Revtew period 
extended. 

FJS No. 880287, DSuppL AFS. OR. ID. 
Wallowa Wbltman National Forest. 
Land and Relourcea Mau,...,eat Pl4n. 
Additioaal AJttrMtlve.lmplemeatatton. 
Baker, Union, Wallo••· Grant. Malheur 
and UmatiUa Countlu. OR ud AdaiDI, 
Nez Perce and ldabo Counties. m, Due: 
December 1Z. 1988, CoDtact: Bruce 
McMillan (!103) SZ3-6319. 

Publiahed FR 9 9-88-Revlew period 
extended, .Incorrect date publlahed iD 9-
9-aaFR. 

Dated: September ZO. 1988. 
William D. Dlckenoa, 
D•puty Dll'fiCtOr, Office of Federrtl Aclivllin. 
[FR Doc. 81-ZtiiZ Filed t-22-el: 8:45 am) 
III&.UNCI coal...... . 

(FRL-MIHJ 

Clartftc8tlan ollnterlln ....... 
au.llftcdon ~for the 
Hu8rdoul COntponenta of 
Rldlollctlve lllud w..ae 
MINCY: Environmental Protection 
Agency (EPA). 
ACTIOfC ctariOcatlon notice. 

IUIIIIAIIY: 'I11e Environmental Protection 
Agency (EPA) fe today publlahfns a 
notice whJch clarffiee requirement• Cor 
facilftiee that treat, etore or dfepoee of 
radioactive mixed waete to obtain 
Interim etatua pursuant to Subtitle Co( 
the Resource Conaervatlon and 
Recovery Act (RCRA). Radioactive 
mixed wa1te1 are waete1 that contain 
both hazardoue waate eubject to RCRA 
and radfoctlve waete eubfect to the 
Atomic Energy Act (AEA). Additionally, 
this notlt'.e addreena "notffl~tlon" 

DATa: Ownen and opera tore of facilities 
treatina. etoring, or dlepoeing of 
radioactive mixed waete in States not 
authorized by September 23, 1988 to 
administer the Federal hazardous waste 
proaram in lieu of EPA muet submit a 
RCRA Part A permit application to EPA 
by March 23, 1989 to qualify for Interim 
status. Facllitiee treating, storing or 
disposing of radioactive mixed waste In 
State• that received authorizatloln by 
September 23, 1988 are not eubject to 
RCRA regulations until the State revises 

Ita exlsUns authorized bazardoue waste 
program to Include authority to regulate 
radioactive mixed waete. Ownere and 
operators muet then comply with 
applicable State requirements regarding 
Interim etatus. 

To date, four Statea (I.e., Colorado, 
South Carolina, Tenne11ee, and 
Washington) have been authorized to 
regulate radioactive mixed waatee. In 
those States. ownere and opere tore muat 
comply with the appUcable State Ia .v 
governing Interim atatua for radloacUve 
mixed waate factlltfea If It fa mora 
ltrtqent thaD the otherwiee applicable 
provielona of thJa notice. 
1'011 PU111JB IIIPORIIATION CGNTACT: 
Betty Shackleford. omce of Solid Waate 
(WH-ae38), U.S. EnYironmentaJ 
Protectloa A,ency, 401 M Slreet sw .. 
Wuhlnatcm. DC 20480. {.202) 38Z-2221. 
~AIIY...,_.11011: 

A.Ba~ 
In 1918. the ReiOUJ'QI CoDterYatfoo 

and Recove17 Act (RCRA) u amended. 
wee paued to provide for developmat 
and bnplementatknl ola COIIIPft)ieDiln 
program to protect hWDID health aad 
the environment from tht improper 
manapment of haurdoalwute. 
SpecfDcally, Subtitle C of RCRA crutu 
a manqmat ~J~teiD lnttnded to IDIW'8 
that hallrdoat waate II aafetr handled. 
from tht point of ~tratiOD to flul 
dlapoul. To acomplflb tbl1o Subtitle C 
requtra the Apncy tint to det1Dt and 
chiiJ'Icterize huardoua wute. Second. a 
huardou1 waite manlfeat 1y1tem waa 
Implemented to track the movement of 
hazardous waite from the point of 
aeneratton to ultimate dlepoeal. 
Hazardoua waate pneratora and 
traneportere muet employ appropriate 
manapment practicea and procedure• 
to eneure the effective operetlon of the 
maniCeat e)'ltem. Third, ownere and 
operetora of treatment. etorage or 
disposal Cacilltfea O'SDF'I) muat comply 
with etandarda the Agency utabUihed 
under eectlon 3001 of RCRA that .. may 
be neceaary to protect human health 
.""irt·~ ,., ,. ."f".~· -~~;~·~:~ •• ""·~:"'{": 'Ff:. ·~,,_~. 

pe~·ntl~• ·~~~~ed t~ TsDP~~.;;·t~~d'. 
operatora by the Agency or authorized 
States. Until ftnal pennlta are l11ued, 
treatment, etorap, and dlspoeal 
facilltlee must comply with the Interim 
statUI resulatlODI found In 40 CPR Part 
285, which were promulptd moatly on 
May 19, 1980. 

Under RCRA Interim etatua, the owner 
or operator of a TSDF mey operete 
without a final pennlt II: (1) 'I11e racfllty 
exiated on November 19, 1980 (or 
exieted on the effective date of eta tutory 
or regulatory changes under RCRA that 

render the faciJIIy subfect to the 
requfremente to have a permit under 
section 3005): (2) the owner or operator 
compllea with the notiOcatJon 
requlrementl of eecUon 3010 of RCRA: 
and (3) the owner or operator eubmita a 
RCRA Part A permit application (40 CFR 
270.70). Interim etatuala retained until 
the Agency or authorized State makee a 
formal decJifon to laaue or deny the final 
TSDFpermiL 

A1 provided by aectfoa 3006(bJ or 
RCRA, Statee may apply to EPA for 
authorisation to admfnfater and enforce 
a hazardous waste propam pureuant to 
Subtitle C of RCRA. Authorized State 
pl'OIJ'&ma 8N carrfed out ln lieu of EPA. 
To date. forty-four Statee have received 
ftnal aatlaartatlon to admtntater the 
b.alc buardou wuta PI'OI'IDL Of 
the11 fortr-foar &calli. ODly four (I.e .. 
Colorado. South Clrolilll. Taoeaeee, 
aad WuhlaataD) ave ncetWid the 
addiUaaalautbarilatiall neded to 
,...... •• ncUaectlftllhcacl ...... In 
tbeu Sta-. wblcla laad.bllla proaram 
authorisation by July 1,.1-. dae Stata'a 
............ IDI8rlaaatatue forlllixad 
waate fadlltltl oaatroL · 

TbaatbefadriiUII with ..... 
propua aodtoriladODm..a attU ravlae 
their I--....... to lac:W• 
authorttr tD ,....,. .. tbelluardoa 
COIIIpCIMIIt ol ndlolctiftllllxed waete. 
In tht twwhe Ita ... aad truat tarrftoriee 
(La.. Alulca.~Samoa, 
California. CoaDtctlcat. HaMil, Idaho. 
Iowa, MarlaJiulllanda, Ohio, Puerto 
Rico. VlltiD llland8. and WyomiJlt) 
unaulh«iud to carry out their own 
RCRA huardoa waate pl'Oifam. 
radtoactln mlxtd waate Ia eubfect to 
Pedll'al haardou Mate rqulatione 
admfnttt.recl by EPA. 

HlatorlcaUy, tubatantfal confusion 
and uacertalnty have surrounded the 
appllcablllt, of RCRA to hazardoue 
wee tea c:ontainins certain radioactive 
materiala (I.e., eource, epecfal nuclear or 
byproduct material •• deftned by the 
Atomic Ene'IY Act of 1954, ae amended 
(68 StaL 8Z3)). This ucertafnty 
-•: ... •· ·,·- ._.r' '!..-~,.: ··":.~~-~or;' r~-· 

' ~ .: -:~'i'l. :. '- \ ...... ~2 -~·t... .<;'_ 1 d~ .:: .. i.·. 
byproduct material from the definition 
of aolid waste under eectlon 1004(27) of 
RCRA. 

To clarify State responelbWtlee with 
regard to the hazadoua components of 
radioactive mixed waste, the EPA 
publiehed a notice in the Federal 
Rezfater of July 3, 1988 (51 FR 2C504}. 
That notice recopized that Statee had 
not prevfouely been authoriud under 
RCRA to replete radioactive mixed 
waete becauae or continuing debate 
surroundlns the extent of RCRA 
juriadictJon over thie cateaory or waste. 



, 
! 

37048 · Federal Register I Vol. 53, No. 185 I Friday, September 23, 1988/ NoUcea 

Through that notice, EPA clarified Its 
position that the hazardous 
component(s) of mixed waste was 
subject to RCRA regulation. 
Accordingly, States were required to 
revise their existing hazardous waste 
programs and apply for RCRA 
authorization to regulate radioactive 
mixed waste In accordance with the 
deadlines set forth in the July 3, 1986 
notice. Similarly, such authority must 
now be sought by States Initially 
submitting an application for RCRA 
final authorization. 

Since publication of the July 3, 1986 
notice, the Agency promulgated new 
daadlinaa for State hazardous wasta 
program modifications (the "Cluster 
Rule," September 22. 1988. 51 FR 33112). 
This aubsequent rulemaldng established 
annual deadline• for States to submit 
program changes in groupe or clusters 
when seeking Agency authorization. For 
State program changea occurrtna after 
Juna1984, the groupe or clusters were to 
correspond to successive twelve-month 
periodt beslnnln8 each July 1 and 
ending June 30 of the followlna year. In 
accordance with the scnedula 
establlahed by the Cluater Rule, States 
which applied for ftnal authorization 
before July 3, 1988 were required to 
revise existm, hazardoua waata 
programa to include the authority to 
regulate the hazardoua component of 
radioactive mixed waate by July 1, 1988 
(or by July 1, 1989lf a statutory 
amendment Ia necessary). States 
Initially seeking final authorization after 
July 3, 1987 were required to seek 
authorization for radioactive mixed 
wasta aa part of their application for 
final authorization. Any State applying 
for HSWA corrective action must 
concurrently seek authority for 
radioactive mixed waste. The July 3, 
1986 notice addressing RCRA's 
applicability to TSDFs handling 
radioactive mixed waste did not, 
however, address the Issue of Interim 
status. 

'i\.. ~ ~ .. r. 'ir'.~ .4.' 

uyp&uJuct Matel'W 

At the same time that EPA's rules 
governing State programs for 
radioactive mixed wasta were being 
developed and Implemented. 
controversy arose over which wastes 
are mixed and therefore subject to 
RCRA and which wastes are pure 
"byproduct material" and therefore 
exempt from RCRA regulations as 
provided by section 1004(27). To 
dellneate RCRA appllceblllty to their 
byproduct material waste streams. the 
Department of Energy (DOE) issued an 
interpretive rule on May 1, 1987 (52 FR 
15937). In that rule DOE stated that the 

term byproduct material as it applies to 
DOE-owned wastes (I.e., any 
radioactive material except special 
nuclear material yielded in or made 
radioactive by exposure to the radiation 
Incident to the procesa of producing or 
utilizing special nuclear material) refers 
only to the actual radlonuclidea 
dispersed or suspended in the waste 
substance. That interpretation ia 
consistent with the position issued on 
January 8. 1987 by the EPA and the 
Nudoar Regulatory Commission (NRC) 
In a document entitled "Culdance on the 
Definition and Identification of 
Commercial Mixed Low-Level 
Radioactive and Hazardoua Waste and 
Answers to Anticipated Questions." 
Therefore, as DOE clarified In Ita May 1, 
1987 byproduct rule, any matrix 
containing a RCRA bazardoua waate as 
defined In 40 CFR Z81 and a radioactive 
waste subject to the AEA Ia a 
radioactive mixed wuta. Such waatea 
are aubject to RCRA hazardous waste 
replatlona regardltll of further 
aubclaaalftcation of the radioactive 
waste constituent 11 bJ&h-leveL low· 
level, traniUl'anlc. ate. . 

c. lnterba llalul 

As discussed previously, RCRA 
section 3005(a) prohibita treatmeDt. 
atorage, or dilpoaal of buardous wasta 
without a permit after November 19, 
198C. However, aection 3005(a) of RCRA 
provides that facUltlaa In existence on 
November 19, 1980 or on the date of 
statutory or rigulatory changes which 
subject the facility to RCRA 
requlrementa, may continua treatment. 
storage, or disposal under "interim 
status" pending a final decision on Ita 
permit application.' To qualify for 
interim status under section 3005(e), the 
owner or operator of a TSDF in 
existence must submit a Part A permit 
application and meet applicable 
notification requirements under section 
3010 of RCRA. 

'q'f:.•{ \~:;- ~~l·(;T..-."; ·,. ;.-:,1~j f, th;-. ~ "' ~H.~,: 

,.:•L:1i: t' l:dndii.-:~~ • ~LV,; (~ ;.: t:• ·.·~~ 
waste. both in authorized and 
unauthorized States (EPA-administered 
hazardous waste programs). have been 
substantially confused about th.t 
regulatory status of their particular mix 
of hazardous waste. Further. these 
owners and operators are uncertain 
about how to qualify for Interim statue If 

' Howf'Ver. If a facility h .. prevloualy had Ita 
Interim 1tatua terminated. the facility II balftd by 
1tatute !rom quallfylq lor Interim 111tua fot a newly 
lilted w11te (RCRA Mellon 3005(e)(1)). If only 
certain uniu at the facility have previously bad 
Interim 1tatu1 tennlnated. then the lacllity may 
operate newly·regulated unill under Interim 1tatua 
(tee 40 O'R Z7'0.7ZJ. 

they are handling radioactive mixed, 
waste. 

The July 3. 1986 notice addressing 
RCRA'a applicability to TSDFs handling 
radioactive mixed waste did not address 
the issue of interim atatua. Civen that 
omission and aubsequent definitional 
clarifications on which radioactive 
waste atreama are aubject to RCRA 
regulation. EPA has determined that 
substantial confusion about interim 
status requirements exiated. The 
primary purpose of this notice, therefore, 
is to clarify RCRA interim atatus 
requirements witb respect to TSDP's 
managing radioactive mixed waste. The 
requirements are discussed below. 
z. Rsquii'Barent That Facilllia S. "in 
EJcistenC#I" 

Interim status provides temporary 
authorization to continue hazardous 
waste management acUvltiaa at 
facllltlet engql.q In such acUvltiea at 
the time that thai flrtt become tubject 
to RCRA replaUon. Without Interim 
status. the actlvtUaa_waulcl have to 
cease untll a permit appUcaUoa was 
filed and reviewed 8Dd final permit 
Issued. 

One of the condJtioal for quaUfJina 
for Interim tlalua UDder HCtiOD IOU&( e) 
ls that the facllliJ'be.!"lanllteace" 
either oa Ncmaiber tt. t• or 011 the 
date of tbe raplatorJ or tlabatorJ 
cha~ which Brat aubfecta the faclllty 
to R~ permitting requ.INmeata. Under 
EPA r¥aJatlona at 40 CPR 280.10 and 
270.2, to be. "In exiatence" (I.e .. to be an 
existln& bazardoua waate management 
facllltY or exlattna factUty) means that 
the faclllty It either operating or 
conatJilcUon of auch a facUlty bat 
comm,nced on the relevant data. 

As -.pplled to facllltlea handling 
radloaeUve mixed waste in Statea 
unauthorized to Implement a hazardoua 
waste program (l.e .. without base 
program authorization) as of the date of 
this notice, EPA believes that facilities 
In ;r··:C"1tl!l"~ c)l U".d~>r {'O!'tlltrl.•~tfO" '>-

~ -~··~··-"" s- ~ ~ "'-· ... •••• .... \.l.·. : ·.t.· .. 1: '!':. 

storaae. or disposal facUlties on jul> J, 
1988 qtay qualify for Interim atatus 
underj section 3005(e)(1)(A)(ll) of RCRA. 
The .t\gency interprets this provision as 
applying to such facUlties ln existence 
on July 3, 1988 because the July 3, 1986 
notice waa EPA's Drat official 
pronduncement to the general public 
that RCRA permitting requirements are 
applicable to radioactive mixed waste. 
In view or the level of confualon 
surrounding regulation of radioactive 
mlxeCI waste prior to that tlme. EPA will 
treafthe July 3, 1988 notice aa the 
relevant regulatory change for 
establishing that facilities In existence 
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on that date may qualify for interim 
atatu1 If other applicable requlrement1 
are met. 

Facilitie• trea~ng, 1toring, or 
dlapo1ing of radioactive mixed waste 
but not other hazardou1 wa1te In a State 
with base program authorization are not 
subject to RCRA regulation until the 
State program Is revlaed and authorized 
to Issue RCRA permits for radioactive 
mixed wa1te. The effective date of the 
State's receipt of radioactive mixed 
waste regulatory authorization from 
EPA wiU therefore be the regulatory 
change that aubjecta the1e TSDF'a to 
RCRA pennltting requirementa. Any 
facllJty treatiq. •toling. or dilpo1i111 of 
radioactive mixed wuta, or any 1uch 
facility at which conatructlon 
commenced by the effective date of 
authorization for the Stata'a radioactive 
mixed waate program revi1ion may 
qualify for ill~ atatua if the other 
requirementa daacrtbed below are met. 
However, ownera and operatol'l of 
TSDF'1 in authorized State• are subject 
to all applicable State lawa. A State can 
establl1h It• own date for qualifying for 
lnterlni 1tatua but. In order to be no leu 
strtngent'than the Federal J)rogram, that 
date may not be after the effective date 
ofEPA'a authorization to the State to 
reg\ilate'ndlo.c:tt.e mixed waate. 

Some ftcilltin In Slatet With bl•e· 
program authorization aa of July a, 1988 
may alNedy have Interim ltatut under 
RCRA becauee th8J handle other RCRA 
hazardous waatet. 'nlete facilltlet 
should aubllllt a revlaed Part A pennlt 
nppllcation reOectlns their radioactive 
mixed waate actlvltlet within elx 
monthe of the State'a receipt of 
authorization for radioactive mixed 
waste. · 

2. Requiroments to File a Peirnit 
Application 

To qualify for Interim statua under 
RCRA section 3005(e) (1), the owner or 
operator of an "existing" facllity must 
submit a Part A pennit application. 
Under 40 CFR 270.10(e), existing 
facilities In unauthorized State• must 
submit Part A of their pennlt application 

t • -, ·'-f~!'. ~': :,- :- !~ ... --~~··. ,. '·: ~ 

· .. "'·,.;t;.J\..ot.~hhi Ot. ;.·..:,&·u.~~L ~L. \,~ 

firat require them to comply with 
technical standards, or thirty days after 
they firat become subject to the 
technical standards, whichever Is first. 
Although the July 3, 1986 notice clarified 
RCRA jurisdiction over radioactive 
mixed waste, it specifically addresaed 
only the issue of State authorization. 
Application of the time periods specified 
in 40 CFR 270.10(e) to facilities located 
in unauthorized States was not 
addressed. Furthcnnore, the July 3. 1900 
notice was technically not a regulation, 

whJch iJ the tnsser for l270.10(e) in 
normal c:.l.rcum.tance1. Ala re~ult. 
owner. and operator. In UNIUthorized 
State• could legitimately have been 
confu1ed a• to whether (and when) they 
were required to 1ubmJt a Part A pennlt 
application. Under I 270.10{e)(2), EPA 
find• that the confu1ion 11 1Ub1tant1al 
and i1 attrtbutabl~ primarily to (1) 
amblguiUa 1urroundiq the 40 CFR 
partl 280-285 replatory 1tatu1 of mixed 
wa1te, (2) the narrow acope of the July 3, 
1988 nouce and (3) uacertainty res8J'dins 
DOB'1 fiDal deflnltloa of byproduct 
material wbk:h bad direct beartq on 
RCRA applicabWty to Federally-owned 
radioactive mixed wutot and indlrect 
bearing oa commercial radioactive 
mixedwa1te1. 

EPA. therefore, II exerctatna Itt 
authority today under I Z70.10(e)(2) to 
extead the Part A permit application 
filing datea for ownen and operat0r1 of 
facilitla handllq radlo.cttve mixed 
wa1te ln unauthorized Statet. Owner1 
and operat0r1 of radioactive mixed 
waite factlttlet In operattoa or ander 
conatruction aa of July a, 1918 (See 45 FR 
33088. May 19, 19110) in unauthorized 
Statet mutt nbmlt RCRA Part A permit 
appllationl or mocl.Uic:atlone within alx 
montht of the date of pablk:atioa of 
today't nolle. to qu1lfy for mterim 
statua. Thlt It predicated on the 
AtencY't deteftninatloa that the tllne 
perioda apecifled In I Z10.1ft(e) are 
triggered at of the date of pabUcatlon of 
thl1 notice given the ctrcumltancea 
presented herein. It ahoald be noted, 
however, that radioactive mixed wa1te 
land dl1poaal factltUea must also 1ubmit 
a final (Part B) permit application and 
certtflcation of compliance with 0 0 

applicable around-water mcaltoring and 
financial aatunnce requlremanta within 
twelve moatha from the date ol thl• 
notice pumient to section 3005(e)(3) of 
RCRA. Failure to do 10 may re1ult In 
I on of Interim 1tatus for the effected 
unit• and possibly for the facility. 
Pacilltlu other than land disposal must 
submit Part B of the pennit application 
In accordance with deadline• 
~~·P~1 1rlil"r! t-;;· '!·, r:p,!l f?, ~"'··~,-· r...,r, 

base program authorization must 
comply with applicable State 
requirementl and deadlines for 
obtaln.lng interim atatut a• prescribed in 
authorized State law. Radioactive mixed 
waste land disposal facilities obtaining 
interim statue in authorized States are 
nevertheless 1ubject to the section 
3005(e)(3) ane-year provision on loss of 
interim status for newly-listed wastes. 
Thus, the owners or operators of such 
fucilitics must submit the State analogue 
of the Part D permit appli::slion and the 

required cerUflcatloo1 within twelve 
montha of the eflective date of the 
State'• authorization to regulate 
radioactive mixed waste. Failure to 
submit the Part B permit applkBiion or 
the required certification• will result tn 
loll of interim 1tatua for the affected 
unit• and po11ibly for the facility. 
FaciUtle8 other thulaad dllpo1181 must 
submit the Part B permit application in 
accordance with deadline• e1tabllshed 
by the authorized State program. 

3. Requirement lo Comply with Section 
3010 NotlficaUon 

The Baal condition for obtaining 
lnteri1111tatua under aectlon 3005(e) of 
RCRA it DOtiflcat.ton of bazardou• wa1te 
activity onder aection 3010(a) of RCRA. 
Section 3010(a) require• p8I'IODI 
handlma bazardou waatea at the time 
of publicattoa of BPA'tlniUal hazardous 
wuta replatiou (on May 11; 1980) to 
notify EPA of their hazardout wute 
activit' within 90 daya (I.e .. by Auguat 
18. 1980). Sect.ton 3010(a) al•o allow• the 
Adminiatntor diacretlon on whether to 
require penont to provide aucb 
notlflcatloa not later than 90 daya after 
pronnalptloft or riplatlona ldeatifylna a 
aubatance they hadle •• hnardoua 
waate thereby provldlna EPA with a 
curreat Picture of the buaidoua wa1ta 
univerae. 

Althoaah may facWtlel currently 
treat.tna. •torbl&o or dli))Oaiq of 
radioactive mixed waate were doi.q 10 
In May 1980,.EPA beUevea that the 
statu• of radioacUve mixed WMile was 
•ufficlently unclear that no noun::ation 
under •action 3010(a) wae required by 
August 18. 1980 for. facllltiea handling 
such waate (See 45 FR 76631-32, 
November 19, 1980). Nor ha1 notlflcaUort 
aubaequently been required as port of 
EPA promulgaUon of additional RCRA 
regulation•. Therefore, EPA ha• 
determined that It Ia unreasonable to 
penalize owner. and operaton of 
fac1Utle1 currently handllna radioactive 
mixed wute for any failure to file 
notification under Section 3010. 

Further, EPA findl that TSDFs have 
•• f•"· ..... ,~-,, ~. lth •h~ !'·:.',tiff-1, ···1' . ,.. 

:- • .--. '. ;."; :: ~~ .. ~'"/ ·' .:.' ,.hJ/ ... ·t..:~l' 
3005(e) interim 1tatu1 under 40 Cl'k 
270.70(a)(1). ThJa fandinJ i1 predicated 
largely on the !act that radioactive 
mixed wa~te wUI not be subject to 
hazardous waste regulolioru in the vast 
majority of Stote1 until they revise their 
programs to Include auch authority. 
These program revisions could take until 
July 3, 1989 for States needing a 
statutory amendment. Because 
notification would be linked to 
radioactive mixed waste a:.~thorizatioh 
for ·these States, receipt o£ this 
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Information would be fragmented; 
Moreover, the Agency has been aware 
of the magnitude or the potential 
radioactive mixed waste universe for 
some time since each NRC and NRC 
Agreement Statellncensee It e potenth.il 
handler of radioactive mixed waste. 
Thus, no further notification of EPA 
under I 270.70(a)(1) Ia required In order 
for facilities treating. storing or 
disposing of mixed waste to qualify for 
Interim status. However, TSDF owners 
and operators, like generators and 
transporters of radioactive mixed waste, 
must obtain an EPA Identification 
Number in accordance with the 
procedurea set fol'lh in 40 CFR .265. t t 1£ 
they do not already have one. The . 
Identification Number may be obtained 
by completing EPA Notification Form 
87QO-t2 and submitting it to the EPA 
Regional Office serving the area whore 
the hazardous waste activity Ia located. 
D. Joint Regulatioa of Radioactive 
Mixed Waate . 

Aa stated previously, a single 
radioactive mixed waste atream Ia 
subject to regulation by two separate 
Federalagenciea (I.e .. EPA and NRC, or 
EPA and DOE). Thia dual regulatory 
system requirea handlera of waate 
formerly regulated exclusively by NRC 
or DOE to also comply with RCRA' 
regula tiona for hazardoua waate 
management. EPA·iaoommitted to 
minimizing the Impact of RCRA · 
regula tiona by developing a ·atrrttegy for 
Joint regula tlon of radioactive mixed 
waatea that will effect program · 
Implementation In thP least burdensome 
manner practicable. 

One area of the radioactive mixed 
waste regulatory process which may 
lend Itself to atreamllnlng occurs when 
regulatory requirements for hazardous 
and 1·adioactlve waste management are 
duplicative. When thla occurs, 
compliance with regulations governing 
radioactive waste management may 
accompllsh a level of environmental 
protec:lon that may be commensurate 
with that required under RCRA for 
I " ·· ··r~r; " '-"R'itC m1': .\!11?~"11f!'ll ~"I: .• 
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accept. to the extent poaalble. 
Information already submitted to the 
NRC when processing the RCRA permit. 
Moreover, EPA and NRC are aaaeaalng 
the feasibility of developing a joint 
permitting/licensing guidance that will 
address these concerns. Suggestions 
from the regulated community regarding 
duplicative requirements and 
simplification of the llcenalng/pennlttlng 
process are welcome. Comments should 
be specific and ahould document how 
equivalent protection of human health 
and the environment from hazardous 

wute Ia achieved. The Agency urgea 
States authorized to regulate radioactive 
mixed waate to adopt a comparable 
practice when Implementing Ita 
hazardous waste program. 

E. Conalatency with the Atomic Energy 
Act 

Publication of the clarification notice 
addressing RCRA applicability to 
radioactive mixed waste precipitated a 
varlety.of concern• from the regulated 
community, moat of which reflected 
confusion about the RCRA program. 
However, two l11uea were commonly 
raised. namely, (t) the appropriateness 
of RCRA huatdoua wasta regula tiona 
for managing waste containing 
radloac:tlve componenta and, (2) 
compliance wttb.RCRA would result in 
violation of a baalc tenet of radioactive 
waste management, that of keeping 
radiation exposures aalow 81 
reaaonably achievable (ALARA). 

TheM concema prompted the EPA 
and the NRC to jointly review their 
respective regulation• In an effort to 
delineate the extent of inconalatanclea . 
between EPA'• hazardous waate and 
NRC' I radioactive waate manaaement 
requitementa. No lncouiatenctea were 
Identified at a reault of thia compariaon 
although RCRA wat more pretcrtptive 
In some inltanaea and dllrerences In 
atringency were ob~erved. Differing or·· 
more atl'tnpJlt replatton. do not · 
neceaarily coiittitute lftcOnalmtcnt 
requirement~~. For example, the 
·comparison of container management · 
regulatlona (&eelO CPR Parta &1 and 71 
and 40 CPR P•rt 2&1~ Subpart 1) revealed · 
that they covered different aapect1 of 
container maaagemenL NRC regulatlou 
provide requirement• for packaging and 
placement for land dlapoaal (Including 
the use of nn and llquid·a"-orbent 
materials) (See tO CFR 6t.5t and to CFR 
40-44) while EPA regulations provide 
prescriptive provlaiona for the design, 
use, and Inspection of contalnera at 
stiJrage facilities and deacribe how apllla 
from storage areas are to be mitigated. 
Both agenclea have regulations on 
·: -\~Rf:~~·· r ''nll:· 9. f-.' ':~1,..\ J·-!i~\c...\ 

.. ..._ :: ~l .... 'i' •, .•. ... ... j f· hJ'. ·.! 

to be complementary rather than 
conflicting. 

Although NRC and EPA waste 
management regulations differ In 
stringency and scope, the technical 
requirements were not found to be 
Inconsistent. Section t006(a) of RCRA 
precludes any solid or hazardous waste 
rcgullltlon by EPA or a State that Ia 
"inconsistent" with the requirements of 
the AEA. In such Instances, the AEA 
would take precedence and the 
Inconsistent RCRA requirement would 
be inappllcablc. 

EPA recognizea that Implementation 
of the dual regulatory program for 
radioactive mixed waste management 
might result In lnatancea where 
compliance with both seta of regula tiona 
Ia not only lnfeaaible but undesirable. 
Therefore, EPA urge• the regulr.ted 
community to bring to our attention all 
casea of actuallnconal•tency which may 
form the basi• for future rulemaking 
and/or technical or policy guidance. 

Dated September 18. 1988. 
Lee M. 'l'boiDia. 
Administrator, Environmental Protection 
Ajency. 
(FR Doc. 88-Z177e Piled 9-2Z-88: 8:45 amJ 
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Toxic and Haardoul8ublt8nc:e8; 
Certain ChemiCida Premanufecture 
Notlcn · 

AQIIICY: Envlionmental Protection 
Asency (EPA). 
ACTION: Notice.· 

••••m Sectloo l(a)(t,.of the Toxic 
SubttaDCII. Control Act (TSCAF' · ' 
requitel U, penon who Intend• to 
manufacture Or ImpOrt •new chemctal 
114batance to' aubmtt a premaaulacture 
notice (PMN) t~ BPA at leaat 10 daye 
b~fon ·\"i')Anufeman or Import 
COIIUDfGOIII. Sl·tu~CIIJ requiNalenta for 
aecUoa l(a)(t) preaaanllf&Qture notlcet 
are dl1c:Uiaed in the final rule publiahed 
In the Feclenl ~at~t• of May 13, t983 
(48 FR zt722). Thie notice aMouncea 
receipt of fo"y•lsht auch PMNt and 
providea a summary of each. 
DATU: Close of Review Periodl: 
P 88-t878, 88-t879, 88-t880. November 

22. t988. 
P 88-t88t, 88-t882. November 23, t988. 
p 88-1883, 88-t884, 88-t885. 88-t888. 88-

t887, 88-t888. 88-t889, 88-t890. 88-
1891, 88-t092. 88-1893, 88-t894, 88-
1895, 88-t896, November 26. t988. 

p 88-t897, 88-t898, 88-t899. 88-1900. 88-

i\.AJ5, ;-~;· ... ~J.I:JtJ~~ .·'J ··tl:i . .Ji. t.tJ~ .. , -: .. J.:.i, ~1 -

1909, 88-t910, 88-t91t, November 27, 
1988. 

P 88-1912, 88-19t3, 88-t914. November 
ZB. t988. 

P88-1915,08-1916,88-1917,86-1918.86-
1919,86-t9Z0,88-192t,86-t922,86-
1923, 86-t9Z4, 86-1925. November 29. 
1988. 

Written comments by: 
P 86-1878. 86-t879, 86-1880, October 23. 

1988. 
P 86-1881, 86-1882, October 24. 1988. 
p 86-1883. 86-1884. 86-1885, 


