State of New Mexico

ENVIRONMENT DEPARTMENT
Harold Runneis Building JUDITH M.ESPINOSA
1190 St. Francis Drive SECRETARY
Santa Fe, New Mexico 87503 RON CURRY

DEPUTY SECRETARY

BRUCE KING
GOVERNOR
TRANSMITTAL MEMORAND

TO: Elizabeth Gordon
Hazardous Waste Bureau
Room N2307

DATE: April 1, 1991

RE: United States of America and Regents of the University of
california v. S8tate of New Mexico, et al.; USDC No. CIV
90-0276SC

The following documents are enclosed: Copy of Unopposed Motion for
Extension of Time in the above matter. This means we only need to
file the Answer on April 4, 1991, but we will need to work hard on
the summary judgment motion.

PLEASE:
File Check for $
enclosed for proper fee
Record
Serve, complete Return of Self-addressed, stamped
Service and return to us envelope(s) enclosed
Per your request X Other: See above.

X For your information

Approve, sign and return

Return conformed copies

you vgry_ much,
AN

Assistant General Counsel

Enclosure(s)
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IN THE UNITED STATES DISTRICT COURT . = . = " =
FOR THE DISTRICT OF NEW MEXICO it

UNITED STATES OF AMERICA and
REGENTS OF THE UNIVERSITY OF
CALIFORNIA,
Plaintiffs,

V. NO. CIV 90-0276SC
STATE OF NEW MEXICO and
HEALTH AND ENVIRONMENT
DEPARTMENT, ENVIRONMENTAL
IMPROVEMENT DIVISION,

Defendants.

UNOPPOSED MOTION FOR EXTENSION OF TIME

Defendants State of New Mexico and New Mexico Health and
Environment Department, Environmental Improvement Division, by
and through the undersigned attorneys hereby move the Court for
an extension of time to respond to Plaintiff United States!
Motion for Summary Judgment. Defendants specifically request an
extension until and including April 26, 1991. As grounds
therefore, Defendants state:

1. On October 3, 1990, Plaintiff United States of America
filed its Motion for Summary Judgment.

2. Pending at the same time was Defendants' Motion to
Dismiss, filed on April 19, 1990.

3. The court had granted Defendants until the expiration
of ten (10) days of the service of the Court's Order on
Defendants' Motion to Dismiss to respond to Plaintiff United
States' Motion for Summary Judgment.

4. Plaintiff United States' Motion for Summary Judgment



raises significant factual and legal issues of a substantive and
procedural nature which will require a substantial investment of
time and resources in order to prepare a meaningful response.

5. The Court denied Defendants' Motion to Dismiss on March
22, 1991, and ordered the Regents of the University California to
be joined as plaintiffs.

6. Defendants' intend to file a cross-motion for Summary
Judgment along with its response to Plaintiff United States'
Motion for Summary Judgment.

7. Judicial economy and the preservation of the Court's
resources would be served by granting this extension as all
summary issues to be decided would be before the Court at the
same time. Plaintiffs will not be prejudiced as a result of
Defendants' recquest.

8. Plaintiff United States of America does not oppose the
extension of time until April 26, 1991.

9. Plaintiff Regents of the University of California does
not oppose the extension of time until April 26, 1991.

10. Defendants agree not to oppose any motion by
Plaintiffs United States of America or Regents of the University
of California for an extension of time until May 24, 1991, to
respond to Defendants' Cross-Motion for Summary Judgment.

WHEREFORE, Defendants pray for an order extending the time
in which to respond to Plaintiff United States' Motion for

Summary Judgment until April 26, 1991.



Respectfully submitted,

TOM UDALL
Attorney General

A Ll

RANDALL D. VAN VLECK

Assistant Attorney General

P.O. Drawer 1508

Santa Fe, New.Mexico 87504-1508

A

AJ

GINI NELSON

Special Assistant Attorney General
1190 St. Francis Drive

Santa Fe, New Mexico 87503

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was mailed to:
John A. Bannerman, P. O. Box 1945, Albuquerque, NM 87103 and
Eisfn Egbert, P. O. Box 23986, Washington, D.C. 20026-3986, this

day of March, 1991.
A N

Assistant Attorney General




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA and
REGENTS OF THE UNIVERSITY OF
CALIFORNIA,
Plaintiff,
V. No. CIV 90-0276SC
STATE OF NEW MEXICO; and
HEALTH AND ENVIRONMENT
DEPARTMENT, Environmental

Improvement Division,

Defendants.

ORDER

This matter came before the Court on The Motion of
Defendants State of New Mexico and New Mexico Health and
Environment Department, Environmental Improvement Division for
an extension of time until April 26, 1991, to respond to
Plaintiff United States' Motion for Summary Judgment. The
Court, having reviewed the Motion and being otherwise fully
advised in the matter finds the motion is well taken.

IT IS THEREFORE ORDERED that Defendants shall have until
April 26, 1991, to respond to Plaintiff United States' Motion

for Summary Judgment.

DISTRICT JUDGE



Prepared and approved by:

b))

RANDALL D. VAN VLECK
Assistant Attorney General

Approved as to Form:
!
, ]

GINI NELSON
Special Assistant Attorney General

Telephonic concurrance given on 3/28/91

LETITIA J. GRISHAW
Attorney for United States of America

Telephonic concurrence given by A.
Michael Chapman for J. Bannerman on 3/28/91

JOHN A. BANNERMAN
Attorney for Regents of University of California




March 28, 1991 CERTIFIED MATL
James W. Black . 99\
Assistant Judicial Officer (A-101) M,ROM

U.S. Environmental Protection Agency
401 M Street Southwest \E—Gk\'
Room 1145, West Tower
Washington, D.C. 20460

Re: Los Alamos National Laboratory
RCRA Appeal No. 90-12; Second status report in response to
your letter dated January 29, 1991

Dear Mr. Black:

This is the second status report of the U.S. Environmental
Protection Agency (EPA) - Region 6 in response to your letter dated
January 29, 1991, regarding the above-referenced permit appeal.
In EPA's last status report, it was reported that The Department
of Energy (DOE) has informed EPA Region 6 that DOE will withdraw
its petition for review of the Los Alamos National Laboratory
(LANL) permit if the EPA decides not to reject DOE's Class 1
modification of the permit, which modification DOE submitted to EPA
Region 6 in a letter dated September 7, 1990.

Region 6 received a request, from the New Mexico Health and
Environment Department (NMHED), that the EPA reject or clarify the
LANL permit modification pursuant to 40 CFR § 270.42(a) (1) (iii).
EPA Region 6 is still in the process of reviewing NMHED's request.
No other requests for review of the modification have been
received.

Sincerely,

S EEf%;;;s E. Costello

Assistant Regional Counsel

cc: Joyce Hester Laeser, Esquire
Counsel for Petitioners

Lisa Cummings, Esquire
Counsel for Petitioners
Sini Nelson

ssistant General Counsel

ew Mexico Health and Environment Department




Appendix B

State Authorization to Regulate the Hazardous Components of Radioactive Mixed Waste
Under the Resource Conservation and Recovery Act,
July 3, 1986. (51 FR 24504)
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ENVIRONMENTAL PROTECTION
AGENCY

|FRL-3041-3;

State Authorization To Regulate the
Hazardous Components of
Radloactive Mixed Wastes Under the
Resource Conservation and Recovery
Act

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: The Environmental Proteclion
Agency {EPA) is today publishing a
notice that in order to obtain and
maintain authorization to administer
and enforce a hazardous waste progrum
pursuant to Subtitle C of the Resource
Conscrvation and Recovery Act
(RCRA), States must save authority to
regulute the hazardous components of
“radioactive mixed wastes".
“Radiouctive mixed wastes” are wastes
that contain hazardous wastes subject
tu RCRA and radioactive wastes subject
to the Atomic Encrgy Act (AEA).

DATE: States which have received EPA
authorization prior to the publicity date
of this Notice must, within one year of
the publication date of this notice (two
yeurs if a State stalutory amendment is
required) (i.e., by July 3, 1987 and July 5,
1988), demonstrate authority to regulate
the hazardous components of
radioactive mixed wastes. States
initially applying for final authorization
ufter July 3. 1987 must incorporate this
provision in their application for final
authorization.

FOR FURTHER INFORMATION CONTACT:
Denian Hawking. QOffice of Solid Waste
(WH-563-1), u.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460. {202) 382-2210.

SUPPLEMENTARY INFORMATION:

A. Authorization of State Hazardous
Waste Programs

Scction 5006{b) of RCRA provides that
States may apply to EPA for
authorization to administer and enforce
a hazardous waste program pursuant to
Subtitle C of RCRA. Authorized State
programs are carried out in licu of the
Federal program. However, EPA is
authorized to implement the Hazardous

and Solid Waste Amendments to RCRA
{(HSWA) (Pub. L. 88-618) 'n authorized
States until those States revise their
programs to incorparate the HSWA
requirements and reccive EPA
authorization to implement HSWA.
Requirements for obtaining
authorization are set forth in 40 CFR
Part 271. To date, 41 States have
received final authorization (not
including HSWA).

B. Rogulation of Radioactive Wastes

Section 1004(27) of RCRA exciudes
from the definition of “solid waste",
“gource, special nuclear or byproduct
material as defined by the Atomic
Energy Act of 1954, as amended (AEA)
(68 Stat. 923)." Since “hazardous waste"
is defined by section 1004{3) as a subset
of “solid waste", "source, special
nuclear and byproduct material” are
exempt from the definition of hazardous
waste and thus from the Subtitle C
program.

While source, special nuclear and
byproduct material are clearly exempt
from RCRA, the extent of the statute's
applicability to wastes ccntaining both
hazardous waste and sou-ce, special
nuclear or byproduct matarial has been
les evident. The question ¢f which
wastes are encompassed by the term
“byproduct material" has also been the
subject of some controversy. We note
that the definition of byproduct material
is currently the subject of rulemaking by
the Department of Energy (DOE). (50 FR
45738, November 1, 1985).

Given the lack of clarity on this issue,
EPA did not previously re juire as a
condition of State authorization that the
State have regulatory authority over the
hazardous components oi radioactive
mixed wastes. In authoriz:ng States,
EPA did not inquire into 3tate authority
over the hazardous compcnents of
radioactive mixed waste: and made no
determination of whether States had
authority over such wastes.
Accordingly, the Agency has taken the
position that currently avthorized State
programs do not apply to radicactive
mixed wastes.

Thus, radioaclive mixed wastes are
not currently subject to S ubtitle C
regulations in authorized States.' EPA
has now determined that wastes

containing both hazardous waste and
radioactive waste are subject to the
RCRA regulation.

Today. we are hereby publishing
notice that, pursuant to 40 CFR 271.9
{which requires State programs to
regulate ail wastes controlled under 40
CFR Part 261), radioactive mixed wastes
are to be part of authorized State
programs. States that already have
authorized programs must revise their
programs (if necessary) and must apply
for authorization for hazardous
components of radioactive mixed
wastes. States must demonstrate to the
appropriate EPA Regional Administrator
that their program applies to all
hazardous waste even if mixed with
radioactive waste. This demonstration
must be made witkin one year of the
publication date of this notice.? States

! The exception to this is in the use of EPA's
HSWA authorities in authorized States. EPA can
use its HSWA.guthorities to supplement an
suthorized State’s suthority over RCRA-regulated
units. Under § 3004(u), EPA can jointly issue &
permit with the State and impose corrective uction
requirements on hazardous waste management
units and solid waste management units (swmu's) at
facilities that contain units subject to RCRA.
Although hazardous components of radiocactive
mixed wastes are not RCRA-reguiated under
authorized State RCRA programs. rediocactive
mixed waste will be considered to be s "solid
waste'" for purposes of corrective action at solid
waste mansgement units. The Federal definition of
“solid wasie" is to be used in determining what
units are swmu'e, because State definitions were
not scrutinized. Therefore, in order to obtain
authorization for corrective action. States must
obtatn authorization for their definition of solid
waste, which may not exclude hezardous
components of radioactive mixed wastes. Because
radioactive mixed waste is considered a solid waste
under the Federal RCRA program, units containing
radioactive mixed wastes are swmu's and ure
subject to corrective action if there is another unit
requiting @ RCRA permit at the [acility. RCRA
enforcement activities also apply.

* EPA is not promulgating a regulation today.
Hossever. in light of the Agency’s previous pulicy.
we believe it is appropriate to provide the ime
allowed by 40 CFR 271.21{e}(2] {or State program
modifications to conform to regulatory changes.
Note that EPA has proposed to amend 40 CFR
271.21 to allow States until July 1 uf each yesr to
incorporate chunges to the Federal proyram thut
occurred in the preceding 12 months. Where
slatulory changes are necessary. an sdditional yeur
wauld be ullowed {31 ¥R 496-504. Junuury 6. 196).
EPA will allow States to use this "clustening”
upproach for rudiouclive mixed wastes f and when
the revisions to § 271.21 cre finally pao wlgated.
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initially applying for final authorization
one year after the publication date of
this notice must make this
demonstration in their imtial
application,

In most cases. this will require only an
interpretive stuiement by the State
Attorney Generul, since most States
have the sume exception to the
definition of “solid waste" as that
contained in section 1004(27) of RCRA.
Some States, however, may require
statutory amendments in order to
regulate the hazardous components of
radioactive mixed wastes. Such States,
il already wuthorized, must revise their
programs within two years of the
publication date of this notice. Stales
initially applying that need a statutory
amendment will have to obtain the
amendment before submitting an
application for final authorization.

In order to demonstrate regulation of
the hazardous components of
radicactive mixed wastes. States should
submit to the uppropriate Regional
Administrator a copy of all applicable

B e e e v ——— — —— ———TT s W W3¢, S Y TTREIOWGS g L N & Ry e, EREEE (L2

statutory and regulatory provisions, plus
a statement by the State Altorney
Ceneral to the effect that the State's
hazardous waste program applies to
wastes containing both hazardous waste
und radioactive waste as definced by the
AEA. If an agency other than the
authorized huzardous waste ngency will
implement the radioactive mixed wusles
program, the authorization application
must include a description of the
agency’s functions {see 40 CFR 271.8(b}))
and a Memorandum of Understanding
between that agercy and the authorized
hazardous waste agency, describing the
roles and responsibilities of each.

The DOE has proposed an interpretive
derinition of the term "byproduct
material” (50 FR 45736, November 1,
1985). and is now evaluating public
comment. Pending clarification of this
issue, this matter will be addressed on a
case-by-case basis.

We ulso note that section 1006 of
RCRA precludes any regulation by EPA
or o State which is inconsistent with the
requirements of the Atomic Energy Act.

EPA and the State muy, therefure. on
case-by-case basis use the authority of
§ 1006 to modify hazardous waste
requirements to address radioactive
mixed wistes activities, pending
issuance of EPA’s regulation which will
set forth procedures for addressing the
inconsistency issue. {n addition. EPA,
the Nuclear Regulatory Commission
(NRC). and DOE will be working
together to develop guidance.
Notwithstanding any other provision
of law, all requirements of the AEA and
all Executive QOrders concerning the
handling of restricted data and national
security information, including "need-to-
know" requirements, shall be applicable
to any grant of access to classified
information under the provisions of
RCRA.

Dated: june 30, 1988
}. Winston Porter,
Assistant Administrator for Solid Waste and
Emergency Response.
{FR Doc. 8615250 Filed 7-2-88: 12:16 pm
BILLING COOE $560-50-M
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Radioactive Waste; Byproduct, May 1, 1987. (52 FR 15937)




Rules and Regﬁatlons

Federal Register
Vol. 52, No. 84

Priday, May 1. 1087

This section of the FEDERAL REGISTER

DEPARTMENY OF AGRICULTURE
Agricuitural Uarketing Service

7 CFR Part 910

(Lemon Reguis.' an 559)

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricuitural Marketing Service,
USDA.

AcTioN: Final rule.

SUMMARY: Regulation 559 establishes

the quantity of fresh California-Arizona
lemc ¢ that mc ; be shipped to market at
330,000 cartons during the period May 3=
9, 1987. Such action is needed to balance
the suppiy of fresh lemons with market
demand for the period specified, due to
the marketing situation confronting the
lemon indust;y.

DATES: Rrgulation 559 (§ 910.859) is
effective for the period May 3-9, 1987,
FOR FURTHER INFORMATION CONTACT:
James M. Scanlon, Acting Chief,
Marketing Order Administration Branch,
FaV, ARS, USNA, Wash. - ~ton, DC
20250, tei2phor.e: (202) 447-5607.
SUPPLEN.cNTAZ Y INFORMATION: This
final rule has veen reviewed under
FExecutive Order 12291 and
Departmental Regulation 1512-1 has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulaiv~' Flexibility Act (RFA), the
Administzator of the Agricultural
Marketing Service has determined that
this action will not have a significant
cconomic {r.pact on a substantial
number of smuil entities.

The purpose of the RFA is to fit
regulatory sctions to the scale of
business s« :icct to such actions in order
that small businesses will not be unduly
or disproy.oi tionately burdened.
Marketing urders issued pursuant to the
Agricultural Marketing Agreement Act,

and rules issued thereunder, are unique
in that they are brought about through
group action of essentially amall entities
acting on their behalf. Thus, both
statutes have small entities orientation
and compatibility.

This regulation s issued under
Marketing Order No. 610, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order (s effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 801-874).
This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This regulation is consistent with the
marketing policy for 1988-87, The
committee met publicly on April 28,
1087, in Los Angeles, California, to
consider the current and prospective
condltions of supply and demand and
recommended by an 11 to 1 vote (with
one abstention) a quantity of lemons
deemed advisable to be handled during
the specified week. The committee
reports that the market is good for the
larger sizes while the smaller sizos are
moving slowly.

1t is further found that it is
impeacticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
{5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary lo effectuate the
declared purposes of the Act. Interestad
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the Act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agrcements and orders,
California, Arizona, and Lemons.

For the reasons set fo:th in the
preamble, 7 CFR Part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
Part 810 continues to read as follows:

Authotity: Secs. 1-19, 48 Stat. 31, as
amended: 7 U.S.C. 801-874.

2. Section 910.859 is added 1o read as
follows:

§ 910850 Lemon Regulation 559,

The quantity of lemons grown in
California and Arizona which may be
handled during the period May 3, 1887,
through May 9, 1987, is established at
330,000 cartons.

Dated: April 29, 1987,

Ronald L. ClofHi,

Acting Deputy Director, Fruit and Vegetable
Division. Agricultural Marketing Service.

|FR Doe. 87-10058 Plled 4-30-87; 8:45 am}
SHIING CODE 3410-02-M

DEPARTMENT OF ENERGY
10 CFR Part 962

Radloactive Waste; Byproduct Materlal

Aagncy: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) today is issuing a final
interpretative rule under section 181p. of
the Atomic Energy Act of 1954 (42 US.C.
2011 et seq.; hereinafter “the AEA") for
the purpose of clarifying DOE's
obligations under the Resource
Conservation and Recovery Act {42
U.S.C. 6901 et seq.; hereinafter “RCRA").
The purpose of this final rule is to
interpret the AEA deflnition of the term
“byproduct material,” set forth in
seclion 11e{1) of that Act (42 U.S.C.
2014{e)(1)), as it applies to DOE owned
or produced radioactive waste
substances which are also “hazardous
waste” within the meaning of RCRA.
The effect of this rule is that all DOE
radioactive waste which is hazardous
under RCRA wil. be subject to
regulation under hoth RCRA and the
AEA. This rule does not affect materials
that are defined as byproduct material
under section 11e(2) of the Atomic
Encrgy Act.

EFFECTIVE DATE: June 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Henry K. Garsen. Esq., Assistant
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Generc! Counsel for Environment, GC-
11, Department of Energy, 1000
Independence Avenue SW., |
Washington, DC 20585, Telephone (202)
500-6947.

Raymond P. Berube, Acting Director,
Office of Environmental Guidance and
Compliance. EH-23, Department of
Energy, 1000 Independence Avenue
SW., Washington DC 20585,
Telephone (202) 588-5680.

SUPPLEMENTARY {INFORMATION:

Background

RCRA establishes a comprehensive
regulatory scheme, administered by the
Environmental Protection Agency {(EPA}
and EPA-uuthorized States, governing
the generation, trunsportation,
treutment, storage and disposal of
hazardous waste. Federal agencies are
required by section 6001 of RCRA (42
U.S.C. 6961) to comply with the
requirements of that regulatory scheme
in the same manner, and to the same
extent, as any private person or entity.
Under section 1004 of RCRA (42 U.S.C.
£903), the “hnzardous waste"” governed
Ly RCRA is o subset of the statute's
definition of "“solid waste.” The
definition of "sulid waste,” however,
expressly excludes “source, special
nuclear, or byproduct material as
defined by the Atomic Energy Act.”
Those materials. instead. continue to be
regulated under the AEA either by the
Nuclear Regulatory Commission (NRC)
or by DOEL.

The AEA's definitions of the terms
“source material” and “special nuclear
material™ are specific in nature, and
present no particular difficulty of
interpretation. The AEA's definition of
“byproduct material,” in contrast,
speaks only generally of “any
radiouctive material (except speciol
nucteiar material) yielded in or made
radioactive by exposure to the radiation
incident to the process of producing or
wtilizing special nuclear material.” AEA
section 11¢(1), 42 U.S.C. 2014{e}(1). The
lack of specificity in this definition,
coupled with RCRA's exclusion of
byproduct material from its hazardous
wasle regulatory scheme, has raised a
question concerning which DOE
radioactive waste streams, if any,
should be considered byproduct
material not subject to regulation under
RCRA.

The Proposed Rule

On November 1, 1985, DOE published
a notice of proposed rulemaking (50 FR
45738) in which it proposed to adopt an
interpretative rule clarifying RCRA's
applicability to DOE radioactive waste.
Bricfly swnmarized. that proposed rule
would have established a distinction

between “direct process” radioactive
wasto {i.e. waste directly yielded in, or
necessary to, the process of producing
and utilizing special nuclear material)
and other radioactive waste less
proximate to the physical process of
producing or utilizing special nuclear
material. Under the proposed rule, direct
process waste, even if {t contained
hazardous material, would have been
regarded as byproduct material, and
thus wouvld be regulated exclusively
under the AEA. Any radioactive waste
other than direct process waste, if it
containad hazardous material, would
have been considered “mixed waste”
subject to regulation under both RCRA
and the AEA.

As DOE noted the Federal Register
preamble to the proposed rule, the
legislative history of the AEA provides
little guidance in interpreting the
statutory definition of byproduct
material, and application of the
definition has not been clarified by
judicial interpretation. Because the plain
words of the definition are keyed to the
process for producing and utilizing
special nuclear material, however, it
seemed that process must be regarded
as a critical factor in determining
whether particular radioactive materials
fell within the definition. Accordingly,
one significant feature uf the “direct
process" approach, as discussed in the
preamble to the proposed rule, was its
congeniality with the bare text of the
statutory definition of byproduct
material.

A major consequence of the "dirert
process” approach was the fact that it
would result in the exclusive regulation
of all direct process waste under the
AEA. Just as the legislative history of
the AEA provides little help in
interpreting the statutory definition of
byproduct material, the \egislative
history of RCRA is silent on the
intended effect of RCRA's exclusion
from its coverage of sourcc, special
nuclear and byproduct material.
Nevertheless, DOE assumed that that
exclusion was intended by the Congress
to be applied to radicactive wastes in
their real-world configuration. Virtually
oll radioactive waste substances are
contained, dissolved or suspended in a
nonradioactive medium from which
their physical separation {s
impracticable. Accordingly, DOE noted
in proposing the "direct process”
approach that unless some radioactive
waste streams were considered to be
byproduct material in their entirety,
RCRA's exclusion of byproduct materiul
might reasonably be pere.-ived to have
little effect, because RCR..'s application
to a nuclear waste's nonradioactive
medium would appear to entail at least

the indirect regulation of the
radionuclides dispersed in the medium.

Such a result, in DOE's view.
presented sub- :antial legal questions.
Previous couri decisions had settled the
point that the AEA generally vests in
DOE and the NRC exclusive regulatory
authority over the radiation hazards
associated with source, special nuclear
and byproduct material, and generally
preempts the States from regulating
those materials.? It had also been held
that when the radiation and
nonradiation hazards of a waste
containing byproduct material are
inseparable, regulatory action under the
AEA preempts the incompalible
exercise of general state nuisance
authority over the waste.t These
decisions, read in conjunction with
RCRA's affirmation of state regulation
as an acceptable, indeed a favored,
alternative to EPA regulation, were
viewed by DOE as sugges«ing that en
appropriate interpretation of byproduct
material would, like the proposed
“direct process” approach, exclude
certain radioactive waste streamas, in
their entirety, from regulation under
RCRA.

Development of the Final Rule

At the time of its publication of the
proposed rule, DOE made available to
the public reporta provisionally
{denitifying which of the waste streams
generated st its facilities would be
considered “direct process waste’
subject only to AEA regulation under
the proposed rule, and which of those
waste sireams would be considered
“mixed waste" subject to regulation
under both RCRA and the AEA. DOE
sought and received public comments on
those reports. and on the proposed rule
itself.

During the period since the proposal
was made, DOE has had the opportunity
further to review the pertinent legal
authorities, as well as to consider the
comments received, the provisional
waste stream identifications, DOE's
additional operating experience, and
related actions taken by other {ederal
agencies. Based on the review, DOE is
today publishing a final rule that adopts
a narrower interpretation of byproduct
material than the “direct process”
approach that was originally proposed.
For the reasons set forth below, the final
rule provides that only the actual
radionuclides in DOE waste streams

! See Northern States Power Co. v. Minnesota.
447 F.2d 1143 (8th Cir. 1971). offf'd. 408 U.S. 1035
{1972). See afso Train v. Colorado Pub. Interest
Research Group, 426 U.S. 1 (1976).

Y Hrown v. Kere-McCee Chem. Corp.. 767 F.2d
1234, 1240 {7th Cir. 1985).
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will be considered byproduct material.
The nonradioactive components of those
waste streams, under the final rule, will
be subject to regulation under RCRA to
the extent thet they contain hazardous
components.

Discnision

The overriding question raised by the
public comments on the proposed rule
wag whether RCRA's exclusion of
source, special nuclear and byproduct
material from regulation under that Act
was intended by the Congress to exempt
enlire waste streams, rather than
cxempting only the radionuclides
dispersed or suspended in a waste
stream. As discussed above, the
proposed rule woud have treated any
“direct process’ waste as byproduct
material in ils entirety, even if the waste
contained a nonradioactive chemically
hazurdous component that would
otherwise have been subject to
rcgulation under RCRA. Thus, the
characterization of a waste stream as
“direct process” waste would have
foreclosed the application of RCRA to
that stream irrespective of whethor the
associated non-radiological
environmental hazard was significant.
In the opinion of many commenters, this
was a significant disadvantage to the
“direct process” approach. In view of
this concern, some commenters
suggested that DOE instcad adopt an
allernative interpretative approach that
would permit the application of cach
regulatory regime to the type of hazard
that it was designed to control, /.e. that
would apply the AEA to ensure
protection against the radiological
hazard of this waste, and apply RCRA
to ensure protection against any
associated chemicel hazard.

DOE's operationat experience since
the publication of the proposed rule
lends support to the concern expressed
by these commenters. [n its efforts
provisionally to apply the “direct
process” approach, DOE found a
number of instances in which otherwise
identical wastes were sometimes found
subject to RCRA, and other times were
found subject only ta the AEA, due
solely to the wastes' different proximity
to the physical procecs of producing and
utilizing special nuclear material. While
distinctions of this type are not entirely
incompatible with the process-oriented
lunguage employed by the Congress in
the AEA to define byproducts material,
DOE has concluded after further
analysis that the better view of the law
{s one that avoids suct: artificial
distinctions and that affords the greatcst
acope to the RCRA regulatory scheme,
consistent with the requirements of the
AZA. See Legal Envtl. Assistance Found

v. Hodel. 586 F. Supp. 1163 (E.D. Tenn.
1084).

As noted in the foregoing discussion
and in the preamble to the proposed
rule, the legislative histories of bath
RCRA and the AEA provide little
assistance in interpreting either the
meaning of the term byproduct material
or the intended effect of RCRA's
exclusion of byproduct material from the
hazardous waste regulatory program.
The House Committee on Interstate and
Foreign Commerce, in reporting its
version of the bill that ultimately was
enacted as RCRA, alluded to a 1873 leak
of radioactive waste from a DOE under-
ground storage tank at Richland,
Washington as an “actual instance { | of
damage caused by current hazardous
waste disposal practices.” H.R. Rep. No.
1491, 94th Cong., 2d Sess., pt. 1, at 17-19,
reprinted in 1976 U.S. Code Cong. &
Admin. News 8238, 8254-57. This
reference is a less than certain
indication that the Congress viewod
such radioactive waste as “hazardous
waste" subject to RCRA. Unlike RCRA
as finally enacted. the bill * which this
House Report accompanied contained
no provision excluding source, special
nuclear and byproduct material, thereby
minimizing the probative value of the
Committee’s Richland reference in
construing the statute that was
ultimately enacted. Nevertheless, the
Committee's refarence should not be
entirely discounted as 2vidence that the
Congress in considering RCRA was
concermned with unregulated hazards
presented by radioactive waste, even
though the AEA already provided
sufficient regulatory control over the
radiological hazards associated with
guch waste.

No court has addressed the specific
question whether the entirety of a
nuclear waste, or only its radioactive
component, is byproduct material.* The
decision in Brown v. Kerr-McGee Chem.
Corp., supra note 2. clearly hoids that
the States cannot employ their general
avthority to abate nuisances to regulate
even the nonradiation hazard of a waste
incompatibly with regulation done under
the AEA where thie radiation and
nonradiation hazards are inseparable.
Nothing in that decision, however, is
incompatible with concurrent regulation,

1 }{.R. 14408, 04th Cong.. 2d Sess. (*Z/u).

« Two decisions have upheld ths authority of the
NRC's predecessor agency. the A .omic Energy
Commission, to license low leve, radlouctive wuste
us byproduct material. Harris /2ounty v. United
States. 202 F.2d 370 {5th Cir. 9281); City of New
Dritain v. Atomic Energy Co nm'n, 308 F.2d 645 (D.C
Cir. 1062). In neither case. Fcwaover, did the coun
reach tha specific questior whether the entirety of
the waaste, or only ita rud oactive component. is
byproduct matenal,

by the Stutes or EPA, of the
nonradioactive component of a nuciear
waste, gubject to peimount
requirements of the AEA.®

In this context, DOE r.oles that at the
time the Congress was consideri'.g
RCRA. the Supreme Court ver ; 12cently
had published its decision in Train v.
Colorado Pub. Interest Research Groupn,
428 U.S. 1 (1976). Vhat case decided
whether the Fcdu-al Water Follution
Control Act, as amended in 1972,
applied to source, special nuclear and
byproduct materi1l discharged into
navigable watera by government.owned
production facilities and rommercial
power reactors regulated by the AEA.
After concluding that the Federal Water
Pollution Control Act, properly
construed, did not authorize EPA or the
States to regulate source, special nuclear
and byproduct raatertal, the Court
rejected the contention that the Water
Act contemplated joint regulation of
source, special nuclear or byproduct
material effluents. 428 U.S. at 15. The
practical effect of the Court's decision,
howaever, was a regime of concurrent
regulation, by different authorities, of
effluent streams containing both
radioactive and nonradioactive
components. Specifically, the decision
left EPA and the States free to regulate,
under the Water Act, the nonradloactive
component of liquid effluents from
nuclear facilities, while reserving to the
NRC and DOE's predecessor agency all
regulatory authority over the source,
special nuclear and byproduct materials
contained in those same effluent
streams.

The legislative history of RCRA
contains no mention of the Train
decision. However, the Congress is
presumed to be aware of decisiona of
the Supreme Court,® and in fact
employed in RCRA the same AEA
terms. including byproduct material, that
the Court had extracted from the Water
Act's legislative history to emphasize in
its analysis in Train. Thus it is at least
equaily logical to infer that the
Congress, {n selecting the AEA terms
emphasized (n Train, anticipated a
similar result under RCRA as it is to
posit—as did the proposed rule—that
RCRA's exclusion of byproduct material
must have been intended to exciude in
their entirety some waste streams {rom
regulation under RCRA.

In short, while the snecific legal
authorities relied upon by DOE in
developing the propased rule appeared
consistent with the “direct process”

* See discussion of RCRA saction to06(a). U S.C
690S(u). /nfra
¢ Cary v. Curtis. 44 U.S {2 How, ) 2368, 240 (1813].
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approach, those authorities are equally
consistent with the narrower
interpretation of byproduct material that
was suggested by the majority of the
commenters on the proposed rule. More
importaatly, DOE is now persuaded
after further analysis that the “direct
process” approach does not reflect the
better view of the law.

RCRA is a remedial statute, and as
such must be liberally construed to
cffectuate the remedial purpose for
which it was enacted.” The intended
comprehensiveness of RCRA's
regulatory scheme is evident from the
Act's legislative history. The principal
sponsor of the legislation in the Senate
cmphasized that it represented “a major
commitment of federal assistance to
state and local government elforts to
ineet thazardous and solid waste}
problems in a comprehensive and
cflective manner.” ® The House
Commitice on Interstate and Foreign
Commerce regarded the legislation as
closing the “last remaining loophole” ?
in a framework of national
environmenlal laws that already
included the Clear Air Amendments of
1970, the Federal Water Pollution
Control Act Amendments of 1972, and
the Safe Drinking Water Act.

Moreover, interpretation of RCRA's
cxclusion of byproduct material must
not focus solely un that exclusion, read
in isolation. Insread, the exclusion can
be viewed properly only in the context
of the whole statute, as well as its object
und policy.'® In this connectian, it
scems apparent that RCRA was
intended to have some applicability to
materials that were already regulated
under the AEA. Section 1006(a) of
RCRA, 42 U.S.C. 6905(a), specifics that
as to “"any activity or substance” subject
to the AEA, RCRA regulation must yield,
but only to the extent of “inconsistent’”
requirements stemming from the AEA.
The archetypal “substances” that can
fairly be deacribed as “subject to” the
ATFA are substances containing source,
special nuclear und byproduct material,
to which the AEA expressly is directed.
Thus the languuge of aection 1006(u)
scems generally to contemplate
complementary regulation under both
statutes of substances that under prior
law might have been regulated
exclusively by the AEA,

T See, ... Westinghouse Flec. Corp. v. Pucific
Gas & Flec. Co., 328 £.2d 575 {8th Cir. 1964).

8 122 Cong. Rec. 21401 {1070} (remarks of Sen.
Randolph).

* 1LR. Rep. No. 93~1491, 04th Cong., 2d Sess.. pt. 1.
al 4. reprivted 1in 1976 US. Code Cong. & Ad. News
G238, 6241,

V9O S gL Richords v, United States. b9 US. 1
11 {1962},

Viewed in this light, RCRA'z
definitional exclusion of source, special
nuclear and byproduct material assumes
a narrower significance than was
suggested in the proposed rule. Instead
of referring to any waste stream in its
entirety, the exclusion appears directed
only to the readioactive component of a
nuclear waste. The result, however, is a
more harmonious view of the statute as
a whole. Read together, DOE believes
that the definitionai exclusion and the
language of section 1006(a} are correctly
understood to provide for the regulation
under RCRA of al} hazardous waste,
including waste that is also radioactive.
RCRA does not apply to the radiocactive
component of such a waste, however, if
it is source, special nuclear or byproduct
material. Instead, the AEA applies to
that radioactive component. Finally, if
the application of both regulatory
regimes proves conflicting in specific
instances, RCRA yields to the AEA.

In addition to construing the whale of
RCRA in harmony, this interpretation
results in according both RCRA and the
AEA the greatest capacity to regulate
effectively the special type of hazard
that each statute was designed to
conlrol. Since the two statutes are not in
irreconcilable conflict, but are capable
of co-existence, they should be
interpreted such that the operation and
objectives of each are [acilitated. See
Radzanowar v. Touche Ross & Co.. 4268
U.S. 148, 155 (1978). However, in issuing
today's final rule, DOE emphasizes the
importance of section 1006(a) in
resolving any particular inconsistencies
that may occur between the
requirements of RCRA and those of the
AEA. DOE is the federal agency
responsible for authoritatively
construing the requirements of the AEA,
as that Act applies to DOE activities.
While DOE does not anticipate that
udoption of today's final rule will lead to
frequent cases of “inconsistency, "
scction 1006(a) provides critical
assurance that the implementation of
the final rule will present no impediment
to the maintenance of protection from
radiological hazards as well as DOE's
accomplishment of its other statutory
responsibilities under the AEA.

A final consideration in adopting
today's final rule is the rule's
consistency with the legal position
adopted by EPA and the NRC In
resolving questions concerning RCRA's
application at NRC-licensed commercial
nuclear facililies. In a recent guidance
document developed jointly by EPA and
the NRC, 1! the two agencies stated that

V) “Cuidance on the Definition and Identification
of Commercial Mixed Low Level Rudioactive und
Huzacdous Waste,” Jun. 5. 1987,

TN T s Ty PR X =~

for commercial low-level radioactive
waste containing a hazardous
component, they will regard only the
actual radionuclides in the waste as
being exempt from RCRA. Today's final
rule adopts the same approach for all
DOE radioactive and chemically
hazardous waste.

Accordingly, for purposes of RCRA,
DOE interprets the term byproduct
material to refer only to the radioactive
component of & nuclear waste. The
nonradioactive chemically hazardous
component of the waste will be subject
to regulation under RCRA,

Procedural Matters
A. Bxecutive Order 12291

This rule has been reviewed in
accordance with Executive Order 12291.
The rule is not classified as a major rule
because it does not meet the criteria for
major rules established by that Order.

B. National Environmenial Policy Act

This rule is an interpretative rule
intended only to clarify the meaning of a
statutory definition. 1ssuance of the rule
will have no environmental impact.

C. Regulotory Flexibility Act
Certification

The rule will not have a ligniﬂc-ant
impact on a substantial number of small
entities,

D. Paperwork Reduction Act of 1960

There are no information collection
requircments i'. the rule.

List of Subjects in 10 CFR Part 962

Nuclear materials, Byproduct
material.

Issued in Washington, DC, April 27, 1087,
]. Michael Farrell,
General Counsel,

In consideration of the foregoing, Par!
002 is added to 10 CFR Chapter 11, to
read as follows:

PART 962—BYPRODUCT MATERIAL

Sec.

962.1 Scope.

0962.2 Purpose.

962.3 Byproduct material.

Authority: The Atomic Energy Act of 1954
(42 U.S.C. 2011 et seq.}. Energy
Reorganization Act of 1974 (42 U.S.C. 5801 e?
seq.); Department of Energy Organization Act
{42 U.S.C. 7101 et seq.); Nuclear Waste Policy
Act (Pub. L. 97-425, 96 Stat. 2201).

§962.1 Scope.

This Part applies only to radioactive
waste substances which are owned or
produced by the Department of Energy
ut facilitics owned or operated by or for
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the Department of Energy under the
Atomic Energy Act of 1954 (42 U.S.C.
2011 et seq). This Part does not apply to
substances which are not owned or
produced by the Department of Energy.

§ 98622 Purpose.

The purpose of this Part is to clarify
the meaning of the term "byproduct
material” under section 11e(1) of the
Atomic Energy Act of 185! (42 U.S.C.
2014(e}(1)) ‘or use only in determining
the Department of Energy's obligations
under the Resource Conservation and
Recovery Act (42 U.S.C. 6901 &t seq.)
with regard to radioactive waste
substances owned or produced by the
Department of Energy pursuant to the
exercise of its responsibilitics under the
Atomic Energy Act of 1954, This Part
does not affect materials defined as
byproduct material under section 11e(2)
of the Atomic Energy Act of 1954 (42
U.5.C. 2014{e}(2)).

§ 962.3 Byproduct material.

(a) For purposes of this Part, the term
“byproduct material” means any
radioactive material (excep! special
nuclear material) yielded in or made
radioactive by exposure to the radiation
incident to the process of producing or
utilizing special nuclear material,

(b) For purposes of determining the
applicability of the Resource
Conscrvation and Recovery Act (42
U.S.C. 8001 et seq.) to any radioactive
waste substance owned or produced by
the Department of Energy pursuant to
the exercise of its atomic energy
research, development, te<ting and
production responsibilities under the
Atomic Energy Act of 1054 (42 U.S.C.
2011 et seq.). the words “any radioactive
material,” as used in subsoction {a),
refer oniy to the actual radionuclides
dispersed or suspended in the waste
substunce. The nonradioactive
hazardous component of the waste
s1bistance will be subject to regulation
under the Resource Conservation and
Recovery Act.

[FR Doc. 87-9085 Filed 4-30-87: 8:45 am|
BILLING CODE 6450-01-M

s

FEDERAL RESERVE SYSTEM
12 CFR Parts 207, 220, 221 and 224

Requiations G, T, U and X; Securities
Credit Transactions; List of Marginable
OTC Stocks

AGENCY: Doard of Governors of the
Federal Reserve System.

acTion: Final rule: determination of
applicability of regulations.

SUMMARY: The List of Marginable OTC
Stocks s comprised of stocks traded
over-the-counter {OTC) that have been
determined by the Board of Governors
of the Federal Reserve System to be
subject to the margin requirements
under certain Federal Reserve
regulations. The List {s published four
times a year by the Board as a guide for
lenders subject to the regulations and
the general public. This document sets
forth additions to or deletions from the
previously published List effective
February 10, 1987 and will serve to give
notice to the public about the changed
status of certain stocks.
EFFECTIVE DATE: May 12, 1987,
FOR FURTHER INFORMATION CONTACT:
Peggy Wolffrum, Research Assistant,
Division of Banking Supervision and
Regulation, (202}-452-2781. For the
hearing impaired only, Earnestine Hill or
Dorothea Thompson,
Telecommunications Device for the Deaf
{TDD) (202)~452-3544. Board of
Governors of the Federal Reserve
System, Washington, DC 20551.
SUPPLEMENTARY INFORMATION: Set forth
below are stocks representing additions
to or deletions from the Board's List of
Marginable OTC Stocks. A copy of the
complete List incorporating these
additions and deletions is available
from the Federal Reserve Banks. This
List supersedes the last complete List
which was effective February 10, 1987,
(Additions and deletions for that List
were published at 52 FR 3217, February
3, 1087). The current List includes those
stocks that meet the criteria specified by
the Board of Governors in Regulations
G, T. U and X (12 CFR Parts 207, 220, 221
and 224, respectively). These stocks
have the degree of national investor
interest, the depth and breadth of
market, and the availability of
information respecting the stock and its
issuer to warrant regulation in the same
fashion as exchange-traded securities.
The List also includes any stock
designated under an SEC rule as
qualified for trading in the national
market system (NMS Security).
Additional OTC stocks may be
designated as NMS securities in the
interim between the Board's quarterly
publications. They will become
automatically marginable at broker-
dealers upon the effective date of their
NMS designation. The names of these
stocks are available at the Board and
the Securitics and Exchange
Commission and will be incorporated
into the Board's next ?uurtcrly List.
The requirements of 5 U.S.C. 553 with
respect to notice and public
participation were not followed in
connection with the issuance of this

amendment due to the objective
character of the criteria for inclusion
and continued inclusion on the List
specified {n 12 CFR 207.8 (a) and (b),
220.17 (a) and (b), and 221.7 (a) and (b).
No additional useful information would
be gained by public participation. The
full requirements of 5 U.S.C. section 553
with respect to deferred effective date
have not been followed in connection
with the issuance of this amendment
because the Board finds that it is in the
public interest to facilitate investment
and credit decisions based in whole or
in part upon the composition of this List
as soon as possible. The Board has
responded to a request by the public and
allowed a two-week delay before the
List is effective.

List of Subjects
12 CFR Port 207

Banks, Banking, Credit, Federal
Reserve System, Margin, Margin
requirements, National Market System
{NMS Security), Reporting and
recordkeeping requirements, Securities.

12 CFR Part 220

Banks, Banking, Brokers, Credit,
Federal Reserve System. Margin, Margin
requirements, Investments, National
Market System (NMS Security),
Reporting and recordkeeping
requirements, Securities.

12 CFR Part 221

Banks, Banking, Credit, Federal
Reserve System, Margin, Margin
requirements, Securities, National
Market System (NMS Security),
Reporting and recordkeeping
requirements,

12 CFR Part 224

Banks. Banking, Borrowers, Credit,
Federal Reserve System, Margin, Margin
requirements, Reporting and
recordkeeping requirements, Securities.

Accordingly, pursuant to the authority
of sections 7 and 23 of the Securities
Exchange Act of 1934, as amended {15
11.S.C. 78g and 78w), and in accordance
with 12 CFR 207.2{k) and 207.6(c)
(Regulation G), 12 CFR 220.2(s}) and
220.17(c) (Regulation T). and 12 CFR
221.2(j) and 221.7(c) {(Regulation U),
there is set forth below a listing of
deletions from and additions to the
Board's List:

Deletions From List

Stocks Removed for Failing Continued
Listing Requirements

American Aggregates Corporation
No par common

Bio-Medicus, Inc.
Warrants (expire 08-31-84)
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Clarification of Interim Status Qualification Requirements for the Hazardous Components
of Radioactive Mixed Waste, September 23, 1988. (53 FR 37045)
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Chittenden Cos., VT, Due: April 15, 1989,
Contact: Ralph Abcle, Jr. (817) 965-5100.

Published FR 11-13-87—Review
period extended. -

EIS No. 880152, Draft, USA, PRO,
NAT, Nationwide Blological Defense
Research Program, Continuation,
Implementation, Due: Octobar 4. 1068,
Contact: Charles Dasey (301) 683-2732.
Published FR 5~20-88-Review period
extended.

EIS No. 880287, DSuppl, AFS, OR, 1D,
Wallowa Whitman National Forest,
Land and Resources Management Plan,
Additional Alternative, Implementation,
Baker, Union, Wallowa, Grant, Malheur
and Umatilla Counties, OR and Adams,
Nez Perce and Idaho Countiss, ID, Due:
December 12, 1888, Contact: Bruce
McMillan (503) 523-8319,

Published FR 9 8-88—Review period
exton;_iid. incorrect date published in 9-
0-88

Dated: September 20, 1008,
Willlam D. Dickerson,
Deputy Director, Office of Federal Activities.
{FR Doc. 83-21862 Filed 9~22-88; 8:45 am]
BILLING CODE $500-90-18

[FRL-3482-8)

AQENCY: Environmental Protection
Agency (EPA).
AcTion: Clarification notice.

SUMMARY: The Environmental Protection
Agency (EPA) is today publishing a
notice which clarifies requirements for
facilities that treat, store or dispose of
radioactive mixed waste to obtain
interim status pursuant to Subtitle C of
the Resource Conservation and
Recavery Act (RCRA). Radioactive
mixed wastes are wastes that contain
both hazardous waste subject to RCRA
and radioctive waste subject to the
Atomic Energy Act {AEA). Additionally,
this notice adtjregna “notification"
ARG FBE .
DATE: Owners and operators of facilities
treating, storing, or disposing of
radioactive mixed waste in States not
authorized by September 23, 1988 to
administer the Federal hazardous waste
program in lieu of EPA must submit a
RCRA Part A permit application to EPA
by March 23, 1989 to qualify for interim
status. Facilities treating, storing or
disposing of radioactive mixed waste in
States that received authorizatioin by
September 23. 1888 are not subject to
RCRA regulations until the State revises

{ts existing authorized hazardous waste
program to include authority to regulate
radioactive mixed waste. Owners and
operators must then comply with
applicable State requirements regarding
interim status.

To date, four States (i.e., Colorado,
South Carolina, Tennessee, and
Washington) have been authorized to
regulate radioactive mixed wastes. In
those States, owners and operators must
comply with the applicable State law
governing interim status for radioactive
mixed waste facilitios If it is more
stringent than the otherwise applicable
provisions of this notice.

FOR FURTHER INFORMATION CONTACT:
Betty Shackleford, Office of Solid Waste
{WH-863B), U.8. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20480, (202) 382-2221.
SUPPLEMENTARY INFORMATION:

A. Background :

In 1978, the Resource Conservation
and Recovery Act (RCRA) as amended,
was passed to provide for development
and implemantation of & comprehensive
program to protect human heaith and
the environment from the improper
management of hazardous waste.
Specifically, Subtitle C of RCRA creates
a managment system intended to ensure
that hazardous wasts s safely handled
from the point of generation to final
disposal. To acomplish this, Subtitls C
requires the Agency first 10 defins and
characterize hazardous waste. Second, a
hazardous waste manifest system was
implemented to track the movement of
hazardous waste from the point of
generation to ultimate disposal.
Hazardous waste generators and
transporters must employ appropriate
management practices and procedures
to ensure the effective operation of the
manifest system. Third, owners and
operators of treatment, storage or
disposal facilities (TSDF"s) must comply
with standards the Agency established
under section 3004 of RCRA that “may

be necesary to protect human health
el et e legmenand M Thane 2l Aper)

B ' bes ot e wsdwllie ity wEACAL.
permits issued to TSDF owners an
aperators by the Agency or authorized
States. Until final permits are issued,
treatment, storage, and disposal
facilities must comply with the interim
status regulations found in 40 CFR Part
285, which were promulgatd mostly on
May 19, 1980.

Under RCRA interim status, the owner
or operator of a TSDF may operate
without a final permit if: (1} The facility
existed on November 19, 1880 {or
existed on the effective date of statutory
or regulatory changes under RCRA that

render the facility subject to the
requirements lo bave a permit under
section 3005); {2} the owner or operator
complies with the notification
requirements of section 3010 of RCRA:
and (3) the owner ar operator submits a
RCRA Part A permit application (40 CFR
270.70). Interim status is retained until
the Agency or authorized State makes a
formal decision to {ssue or deny the final
TSDF permit.

As provided by section 3008(b) of
RCRA, States may apply to EPA for
authorization to administer and enforce
a hazardous wests program pursuant to
Subtitle C of RCRA. Authorized State
programs are carried out {n lieu of EPA.
To date, forty-four States have received
finel authorization to administer the
basic bazardous waste program. Of
these forty-four States, only four (i.e.,
Colorado, South Carclina, Tennessee,
sad Washington) have received the
additional suthorization needed to
regulate radiosctive mixed waste. In
thess States, which had base program
authorizstion by July 3.-1000, the State’s
regulations on interim status for mixed
waste facilities control.

The other forty States with base
program autharization must still revise
their existing programe to include :
authority o reguiate the hazardous
component of radicactive mixed waste.
In the tweive States and trust territories
{Ls. Alaska, American Samoas,
California, Connecticat, Hawalf, 1daho,
Iowa, Marianna [slands, Ohio, Puerto
Rico, Virgin Islands, and Wyoming)
unauthorized to carry out their own
RCRA hazardous waste program,
radiocactive mixed waste is subject to
Pederal hazardous waste regulations
administered by EPA.

Historically, substantial confusion
and uncertainty have surrounded the
applicability of RCRA to hezardous
wastes containing certain radioactive
materials {i.e., source, 1al nuclear or
byproduct material as defined by the
Atomic Energy Act of 1954, as amended
{68 Stat. Inzsn. :l‘hh uncertainty

it fase
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byproduct material from the definition
of solid waste under section 1004(27) of
RCRA.

To clarify State responsibilities with
regard to the hazadous components of
radioactive mixed waste, the EPA
published a notice in the Federal
Register of July 3, 1988 (51 FR 24504).
That notice recognized that States had
not previously been authorized under
RCRA to regulate radioactive mixed
waste becauss of continuing debate
surrounding the extent of RCRA
jurisdiction over this category of waste.
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Through that notice, EPA clarified its
position that the hazardous
component(s) of mixed waste was
subject to RCRA regulation.
Accordingly, States wera required to
revise their existing hazardous waste
programs and apply for RCRA
authorization to regulate radicactive
mixed waste in accordance with the
deadlines set forth in the July 3, 1986
notice. Similarly, such authority must
now be sought by States initially
submitting an application for RCRA
final authorization.

Since publication of the July 3, 1988
notice, the Agency promulgated new
deadlines for State hazardous waste
program modifications (the “Cluster
Rule,” September 22, 1888, 51 FR 33712).
This subsequent rulemaking established
annual deadlines for States to submit
program changes in groups or clusters
when seeking Agency authorization. For
State program changes occurring after
June 1984, the groups or clusters were to
correspond to successive twelve-month
periods beginning each July 1 and
ending June 30 of the following year. In
accordance with the schiedule
established by the Cluster Rule, States
which applied for final authorization
befors July 3, 1088 were required to
revise existing hazardous waste
programs to include the authority to -
regulate the hazardous component of
radioactive mixed waste by july 1, 1968
(or by July 1, 1989 if a statutory
amendment Is necessary). States
Initially seeking final authorization after
July 3, 1887 were required to seek
authorization for radioactive mixed
waste as part of their application for
final authorization. Any State applying
for HSWA corrective action must
concurrently seek authority for
radioactive mixed waste. The July 3,
1986 notice addressing RCRA's
applicability to TSDF's handling
radioactive mixed waste did not,
however, address the {ssue of interim
status.

' i 1Y i o T f Wy s
Bypiaduct Maleriai
At the same time that EPA’s rules
governing State programs for
radioactive mixed waste were being
developed and implemented,
controversy arose over which wastes
are mixed and therefore subject to
RCRA and which wastes are pure
“byproduct material” and therefore
exempt from RCRA regulations as
provided by section 1004(27). To
delineate RCRA applicability to their
byproduct material waste streams, the
Department of Energy (DOE) issued an
interpretive rule on May 1, 1987 {52 FR
15937). In that rule DOE stated that the

term byproduct material as it applies to
DOE-owned wastes (l.e., any
‘radloactive material except special
nuclear material yielded in or made
radioactive by exposure to the radiation
incident to the process of producing or
utilizing special nuclear material) refers
only to the actual radionuclides
dispersed or suspended in the waste
substance. That interpretation is
consistent with the position {ssued on
January 8, 1987 by the EPA and the
Nuciear Regulatory Commission (NRC})
in a document entitled “"Cuidance on the
Deflnition and Identification of
Commercial Mixed Low-Lavel
Radioactive and Hazardous Waste and
Answers to Anticipated Questions.”
Therefore, as BOE clarified in its May 1,
1687 byproduct rule, any matrix
containing a RCRA hazardous waste as
defined in 40 CFR 261 and a radioactive
waste subject to the AEA is a
radioactive mixed waste. Such wastes
are subject to RCRA hazardous waste
mﬁnuom regardless of further
subclassification of the radioactive
waste constituent as high-level, low-
level, transuranic, etc. :

C. Interim Status

As discussed previously, RCRA
section 3005(a) prohibits treatment,
storage, or disposal of hazardous waste
without a permit after November 19,

108C. However, section 3005(e) of RCRA -

provides that facilities in existence on
November 19, 19880 or on the date of
statutory or régulatory changes which
subject the facility to RCRA
requirements, may continue treatment,
storage, or disposal under “interim
status” pending a final decision on its
permit application.! To qualify for
interim status under section 3005(e), the
owner or operator of a TSDF (n
existence must submit a Part A permit
application and meet applicable
notification requirements under section
3010 of RCRA.

TN Yer hoeawow cwaype the ! moany
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waste, both in authorized and
unauthorized States (EPA-administered
hazardous waste programs), have been
substantially confused about the
regulatory status of their particular mix
of hazardous waste. Further, these
owners and operators are uncertain
about how to qualify for nterim status if

t However, if a focility has previcusly had its
interim status terminated. the faciiity is barred by
statute from qualifying for interim status {oe a newly
{tsted waste (RCRA section 3005(e}(1)). If only
certain units at the facility have previously had
interim status terminated. then the facllity may
operste newly-reguiated units under interim status
(see 40 CFR 270.72).

they are handling radioactive mixed.
waste,

The July 3, 1988 notice addressing
RCRA's applicability to TSDF's handling
radioactive mixed waste did not address
the issue of interim status. Given that
omission and subsequent definitional
clarifications on which radicactive
waste streams are subject to RCRA
reguiation, EPA has determined that
substantial confusion about interim
status requirements existed. The
primary purpose of this notice, therefore,
is to clarify RCRA interim status
requirements with respect to TSDF's
managing radioactive mixed waste. The
requirements are discussed below.

1. Requirement That Facilities Be “in
Existence"

Interim status provides temporary
authorization to continue hazardous
waste management activities at
facilities enga; in such activities at
the time that they first become subject
to RCRA regulation. Without interim
status, the activities wauld have to
cease until a permit application was
filed and reviewed and final permit
issued.

One of the conditions for qualifying
for interim status under section 3005{e)
is that the {, be "in existence™
;l.thar ?& November 19, 1980 or on the

te of the regulatory or statutory
change which first subjects the facility
toR rmitting requirements. Under
EPA ations at 40 CFR 260.10 and
270.2, to be."in existence" (l.e., to be an
existing hazardous waste management
facility or existing facility) means that
the facility is either operating or
construction of such a facility has
commenced on the relevant date.

As applied to facilities handling
radioactive mixed waste in States
unauthorized to implement a hazardous
waste program (i.e., without base
program authorization) as of the date of
this notice, EPA believes that facilities
in arometien o under canstruction <~
storage, or disposal facilities on july 3.
1988 may qualify for interim status
under section 3005{e)(1)(A)(ii) of RCRA.
The Agency interprets this provision as
applying to such facilities in existence
on July 3, 1088 because the july 3, 1988
notice was EPA’s first official
pronouncement to the general public
that RCRA permitting requirements are
applicable to radioactive mixed waste.
In view of the level of confusion
surrounding regulation of radioactive
mixed waste prior to that time, EPA will
treat'the July 3, 1988 notice as the
relevant regulatory change for
establishing that facilities in existence
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on that date may qualify for interim
status if other applicable requirements
are met.

Facilities treating, storing, or
disposing of radioactive mixed waste
but not other hazardous waste in a State
with base program authorization are not
subject to RCRA regulation until the
State program is revised and authorized
to issue RCRA permits for radioactive
mixed waste. The effective date of the
State's receipt of radioactive mixed
waste regulatory authorization from
EPA will therefore be the regulatory
change that subjects these TSDF's to
RCRA permitting requirements. Any
facility treating, storing, or disposing of
radioactive mixed wasts, or any such
facility at which construction
commenced by the effective date of
authorization for the State's radioactive
mixed waste program revision may
qualify for interim status if the other
requirements described below are met.
However, owners and operators of
TSDF's in authorized States are subject
to all applicable State laws. A State can
establish its own date for qualifying for
interim status but, in order to be no less
stringent than the Federal program, that
date may not be after the effective date
of EPA’s authorization to the State to
regulate radicactive mixed waste.

Some facilities in States with base’
program authorization a3 of fuly 3, 1986
may already have interim status under
RCRA because they handle other RCRA
hazardous wastes. These facilities
should submit a revised Part A permit
application reflecting their radioactive
mixed waste activities within six
months of the State's receipt of
authorizatton for radioactive mixed
waste, © S

2. Requirements to File a Permit
Application

To qualify for interim status under
RCRA section 3005(e) (1), the owner or
operator of an “existing” facility must
submit a Part A permit application.
Under 40 CFR 270.10(e), existing
facilities in unauthorized States must
submit Pnirt A of their permit application

ot kg el stk sfe s Tl
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first require them to comply with
technical standards, or thirty days after
they first become subject to the
technical standards, whichever is first.
Although the July 3, 1988 natice clarified
RCRA jurisdiction over radioactive
mixed waste, it specifically addressed
only the issue of State authorization.
Application of the time periods specified
in 40 CFR 270.10(e) to facilities located
in unauthorized States was not
addressed. Furthermore, the July 3, 1980
notice was technically not a regulation,

which is the trigger for § 270.10(e) In
normal circumstances. As a result,
ownars and operators in unauthorized
States could legitimately have been
confused as to whether (and when) they
were required to submit a Part A permit
application. Under § 270.10(e)(2), EPA
finds that the confusion is substantial
and is atiributable primarily to (1)
ambiguities surrounding the 40 CFR
parts 260-285 regulatory status of mixed
waste, (2) the narrow scope of the July 3,
1988 notice and (3) uncertainty regarding
DOE's final definition of byproduct
material which had direct bearing on
RCRA applicability to Pederally-owned
radioactive mixed wastes and indirect
bearing on commercial radioactive
mixed wastes.

EPA, therefore, is exercising its
authority today under § 270.10(e){2) to
extend the Part A permit application
filing dates for owners and operators of
facilities handling redioactive mixed
waste in unauthorized States, Owners
and operators of radioactive mixed
waste facilities in operation or under
construction as of July 3, 1008 (See 45 FR
33008, May.10, 1980) in unsuthorized
States must submit RCRA Part A permit
applications or modifications within six
months of the date of publication of
today’s notice to qualify for interim
status. This is predicated on the
Agency's determination that the time
periods specified in § 270.1e) are
triggered as of the date of publication of
this notice given the circumstances

resented herein, It should be noted.,

owever, that radipactive mixed waste
land disposal facilities must also submit
a final (Part B) permit application and
certification of compliance with . .
applicable ground-water menitoring and
financial sssurance requirements within
twelve months from the date of this
notice pursuant to section 3003(e)(3) of
RCRA. Failure to do so may result in
loss of interim status for the affected
units and possibly for the facility.
Facilities other than land disposal must
submit Part B of the permit application
in accordance with deadlines
agtahliehead b b a TPA Prrton et T o
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base program authorization must
comply with applicable State
requirements and deadlines for
obtaining interim status as prescribed in
authorized State law. Radioactive mixed
waste land disposal facilities obtaining
interim status in authorized States are
nevertheless subject to the section
3005(e){3) ane-year provision on loss of
interim status for newly-listed wastes.
Thus, the owners or operalors of such
facilities must submit the State analogue
of the Parl D permit applicalion and the

required certifications within twelve
months of the effective date of the
State’s authorization to regulate
radioactive mixed waste. Failure to
submit the Part B permit application or
the required certifications will resuit in
loss of interim status for the affected
units and possibly for the facility.
Facilities other thaa land disposal must
submit the Part B permit application in
accordance with deadlines established
by the quthorized State program.

3. Requirement to Comply with Section
3010 Notification

The final condition for obtaining
interim status under section 3005(e) of
RCRA is notification of hazardous waste
activity under section 3010(a) of RCRA.
Section 3010(a) requires persons
handling hazardous wastes at the time
of publication of EPA’s initial hazardous
wasis regulations (on May 19, 1880) to
notify EPA of their hazardous waste
activity within 90 days (i.e. by August
18, 1880). Section 3010(a) also allows the
Administrator discretion on whether to
require persons to provide such
noﬂm not l:'t;:lthan 90 g:zl f.y?l:
pro A or regulations ident [
substance they handle as hezardous
waste thereby providing EPA with a
current picture of the hazardous waste
universe.

Although many facilities currently
treating, storing, or disposing of
radioactive mixed waste were doing so
in May 1980, EPA believes that the
status of radioactive mixed waste was
sufficiently unclear that no notification
under section 3010(a) was required by
August 18, 1980 for facilities handling
such waste (See 45 FR 76631-32,
November 18, 1880). Nor has notification
subsequently been required as part of
EPA promulgation of additional RCRA
regulations. Therefore, EPA has
determined that it is unreasonable to
penalize owners and operators of
facilities currently handling radioactive
mixed waste for any failure to file
notification under Section 3010.

Further, EPA finds that TSDF's have

e n Ve o itk thg roayicen gt o f
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3005(e) interim status under 40 CFK
270.70(a)(1). This finding is predicated
largely on the fact that radioactive
mixed waste will not be subject to
hazardous waste regulations in the vast
majority of States until they revise their
programs to include such authority.
These program revisions could take until
July 3, 1989 for Slates needing a
statutory amendment. Because
notification would be linked to
radioactive mixed waste authorization
for these States, receipt of this
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information would be fragmented.
Maoreover, the Agency has been aware
of the magnitude of the potential
radioactive mixed waste universe for
some time since each NRC and NRC
Agreement Statae lincensee is a potentiul
handler of radioactive mixed waste.
Thus, no further notification of EPA
under § 270.70(a)(1) {s required in order
for facilities treating, storing or
disposing of mixed waste to qualify for
interim status. However, TSDF owners
and operators, like generators and
transporters of radioactive mixed waste,
must obtain an EPA Identification
Number in accordance with the
procedures set forth in 40 CFR 268.11 if
they do not already have one. The .
Identification Number may be obtained

. - . by completing EPA Notification Form .

8700-12 and submitting it to the EPA
Regional Office serving the area whaore
the hazardous waste aclivity is located.

D. Joint Regulation of Radioactive
Mixed Wasts

As stated previously, a single
radioactive mixed waste stream is .
subject to regulation by two separate .

Federal agencies (i.a., EPA and NRC, or

EPA and DOE). This dual regulatory
system requires handlers of waste
formerly regulated exclusively by NRC
or DOE to also com;:iy withRCRA'
ous waste
management. EPA (s committed to
minimizing the impact of RCRA -
regulations by developing a strategy for
joint regulation of radioactive mixed

" .wastes that will effect program

implementation in the least burdensome
manner practicable.

One area of the radioactive mixed
waste regulatory process which may
lend itself to streamlining occurs when
regulatory requirements for hazardous
and radioactive waste management are
duplicative. When this.occurs,
compliance with regulations governing
radioactive waste management may
accomplish a level of environmental
protec:ion that may be commensurate
with that required under RCRA for
Veoardn = wagte me gagnient ~eio o
: . el A
accept, to the extent possible,
information already submitted to the
NRC when processing the RCRA permit.
Moreover, EPA and NRC are assessing
the feasibility of developing a joint
permitting/licensing guidance that will
address these concerns. Suggestions
from the regulated community regarding
duplicative requirements and
simplification of the licensing/permitting
process are welcome. Comments should
be specific and should document how
equivaient protection of human health
and the environment from hazardous
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waste is achieved. The Agency urges
States authorized to regulate radloactive
mixed waste to adopt a comparable
practice when implementing its
hazardous waste program.

E. Consistency with the Atomic Energy
Act o

Publication of the clarification notice
addressing RCRA applicability to
radioactive mixed waste precipitated a
variety.of concerns from the regulated
community, most of which reflected
confusion about the RCRA program.
However, two issues were commonly
raised, namely, (1) the appropriateness
of RCRA hazardous waste regulations
for managing waste containing
radioactive components and. (2)
compliancs with RCRA would result in
violation of a basic tenet of radloactive
waste management, that of keeping
radiation exposures as low as
reasonably achievable (ALARA).

These concerns prompted the EPA
and the NRC to jointly review their
respective regulations in an effort to
delineate the extent of inconsistencies -
between EPA's hazardous waste and
NRC's radioactive waste management
requirements. No inconsistencies were
identified as a result of this comparison
although RCRA was more prescriptive
in' some {nstances and differences in
stringency were observed. Differing or -
more stringent regulations do not’

- necessarily cofistitute inconsistont

requirements. For example, the

. 'com‘urhon of container management
gu

ations (See 10 CFR Parts 61 and 71

and 40 CFR Part 264, Subpart ) revealed

that they covered different aspects of
container management. NRC regulations
provide requirements for packaging and
placement for land disposal (including
the use of fill and liquid-absorbent
materials) (See 10 CFR 61.51 and 10 CFR
40-44) while EPA regulations provide
prescriptive provisions for the design,
use, and inspection of containers at
storage facilitiés and describe how spills
from storage areas are to be mitigated.
Both agencies have regulations on

“rockaglae oy Teace b g Mg
RPN [P DO e IV L
to be complementary rather tha
conflicting.

Although NRC and EPA waste
management regulations differ in
stringency and scope, the technical
requirements were not found to be
inconsistent. Section 1006(a) of RCRA
preciudes any solid or hazardous waste
regulation by EPA or a State that is
“{nconsistent” with the requirements of
the AEA. In such instances, the AEA
would take precedence and the
inconsistent RCRA requircment would
be inapplicable.

EPA recognizes that implementation
of the dual regulatory program for
radloactive mixed waste management
might result in instances where
compliance with both sets of regulations
is not only infeasible but undesirable.
Therefore, EPA urges the regulated
community to bring to our attention all
cases of actual inconsistency which may
form the basis for future rulemaking
and/or technical or policy guidance.

Dated September 16, 10688,

Lee M. Thomas, ,
Administrator, Environmental Protection
Agency.

[FR Doc. 88-21778 Filed 9-22-88; 8:45 am)
BILLING COOR 6500-80-18

[OPTS-51714; FRL~-3452-9)

Toxic and Hazardous Substances;
Certain Chemicals Premanufacture
Notices

Aqency: Environmental Protection
Agency (EPA). »
AcTion: Notice,- -
SUMMARY: Section 5{a){1) of the Toxic
Substances, Control-Act (TSCA} -~ -

requires any person who intends to
manufacture or import a new chemcial
substance to submit 3 premanufacture
notice (PMN) to EPA at least 90 days
befors manulscture or iImport
commenoes. Statutory requirements for
section 5{a)(1) premanufacture notices
are discussed in the final rule published
in the Federal Register of May 13, 1983
(48 FR 21722). This notice announces
receipt of forty-eight such PMNs and
provides a summary of each.

oATES: Close of Review Periods:

P 88-1878, 88-1879, 88-1680, November
22, 1688,

P 88-1881, 88-1882. November 23, 1988.

P 88-1883, 88-1884, 88-1885, 881888, 88~
1847, 88-1688, 88-1889, 88-1800, 88—
1891, 88-1092, 881893, 88-1894, 88—
1895, 88-1896, November 26, 1988,

P 88-1897, 88-1898, 88-1899, 83-1900, 88~
1GNP T, W RS D g
0B, ARGt abhas, L i, S
1909, 88-1910, 88-1911, November 27,
1988.

P 88-1912, 88-1913, 88-1914, November
28, 1988,

P 88-1915, 08-1916, 88-1917, 88-1918, 88~
1619, 88-1920, 88-1921, 88-1822, 88~
1923, 88-1924, 88-1925, November 29,
1988.

Written comments by:

P 83-1878, 88-1879, 88-1880, October 23,
1988.

P 88-1881, 88-1882, October 24, 1988.

P 88-1883, 88-1884, 88-1885,




