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MEMORANDUM

TO: Gini Nelson

FROM: Elizabeth Gordonf{%L

DATE: July 2, 1991

RE: Memorandum from Attorney General's Office regarding

permit and interim status questions

New Mexico received authorization for mixed waste on July 25,
1990. The announcement of the final authorization was published
in the Federal Register on July 11, 1990 (A copy is attached.).

LANL has not been sent a letter requesting a mixed waste Part B
application. In a meeting last week, they indicated that they
planned to have the Part B to NMED by July 25, 1991. I assume
they are filing the Part B by that date due to the statutory
requirement (RCRA section 3005(e)(3)) that 1land disposal
facilities submit the Part B permit application within one year
of a State's authorization for a newly listed waste. A copy of
page 37047 from the September 23, 1988 Federal Register discus-
sing this for mixed waste is attached.

cc: Benito Garcia
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Clean Air Act, as amended (42 U.S.C.
1857, et seq.).

Dated: June 14, 1990.
Daniel McGovemn.
Regional Admuinistrator.
[FR Doc. 90-15802 Filed 7-10-90: 8:45 am]
FILLING COOE $540-60-1

40 CFR Part 271
{FRL—3808-8)

State of New Mexico: Finsl
Authorization of State Hazardous
Waste Management Program
AGENCY: Environmental Protection
Agency.

acnion: Final rule on New Mexico
program revision application.

suMMARY: The State of New Mexico has
applied for final authorizaton of
revisions to its bazardous waste
program under the Resource
Conservation and Recovery Act
(RCRA). Environmental Protection
Agency (EPA] has reviewed New
Mexico's appiication and has reached a
decision that New Mexico's hazardous
wasie program revision satisiies ali of
the requirements necessary to qualify
for final authonzation. Thus, EPA is
granting final authorization to New
Mexico 1o operate its expanded
program. subiect to the authorty
retained by EPA in accordance with the
Hazardous and Solid Waste
Amendments of 1984.
EFFRCTIVE DATE: Final authonzation for
New Mexico shail be eifective at 1 p.m.
on july 25, 1990.
FOR FURTHER INFORMATION CONTACT:
RCRA Regionai Authorization
Coordinator, Attention: Ms. Lynn Prince.
RCRA Programs Branch (6H-HS), U.S.
EPA Region 6. First Interstate Bank
Tower at Fountain Place. 1445 Ross
Avenue. Dallas, Texas 75202, phone
{214) 655~8760.
SUPPLEMENTARY INFORMATION:
A. Background

Rewvisions to State hazardous waste
programs are necessary when Federai or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commontiy, State program
revisions are necessitated by changes -
EPA's regulations in 40 CFR parts 26
268 and 124 and 270.

B. New Mexico

The State of New Mexico initiaily
received finat authonzauon etfective
January 25. 1588 (50 FR 1515). published
on january 11. 1985. The State program
was iater revised with those revisions

approved by EPA on April 10, 1990 (55
FR 4604). On July 25. 1989. New Mexico
submitted s program revision

: ~olication for edditional program

: -provals. On March 19, 1990, EPA
published 8 proposai to approve New
Mexico's application for program
revision in accordance with 40 CFR
2T1.21(b)4).

EPA has reviewed New Mexico's
zpplication. and has made a final
cecision that New Mexico's bazardous
waste program revision satisfies ail of
the requirements necessary to qualify
for final authorization for the additional
program modifications to New Mexico.

The public was given the opporturuty
10 provide comments on the proposai to
approve the State application..To date.
no comments have been received
concerning the proposai to approve the
New Mexico revision application.

The following chart lists the State
ruies that have been changed and that
are being recognized as equivaient to
the anglogous Federai rules. as they
have been changed.
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The State aiso submitted revisions to
‘~e Program Descnption. Attorney

" General's Statement, and the

Memorandum of Agreement between
the State of New Mexico and EPA
Region 6.

One State hazardous waste permit
will need to be modified to reflect the
mixed waste component as a result of
the State receiving this additionai
authority.

The State of New Mexico is not
seeking authority over activities on
Indian lands.

C. Decision

I conclude that New Mexico's
application for program revision meets
all of the stamtory and reguistory
requirements established by RCRA.
Accordingly, the State of New Mexico is
granted final suthorization to operate its
hazardous waste program as revised.
New Mexico naw has responmbility for
permitting treatment, storage, and
disposal facilities within its borders nnd
carrying out other aspects of the RCRA . .
program. subiject to the limitation of its
program revision application and
previously approved authonities. New
Mexico also has primary enforcement
responsibilities, aithough EPA retains
the right to conduct inspections under
section 3007 of RCRA and to take
enforcement actions under sections
3008, 3013 and 7003 of RCRA.

D. Codification in Part 272

EPA uses part 272 for codification of. .
the decision to suthorize State programs
and for incorporation by reference of
those provisions of & State's statutes
and reguiations that EPA wiil enforce
under sections 3008, 3013, and 7003 of
RCRA. Thereiore, EPA wiii be amending
part 272, subpart G under a separate
Federal Register notice, that will be -
published at a later date.

Compliance with Exscutive Order 12291

The Office of Management and Budget
has exempted this ruie from the
requirements of section 3 of Executive
Order 12291,

Certification Under the Reguiatory :
Flexibility Act o
Pursuant to the provisions of 4 U.S.C,

805(b). I hereby certify that this
authorization will not have a significant ..
economic impact on & substantiai
number of smail entities. This -
nuthmmcﬁoeﬁvdymhth :
applicabiiity of cartein Fedurai
regmlnonsmilmdNﬂml

waste \n the Sml-n.dmutm.- ,
any new burdens on smail ennsies. Thig .
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Facifities (reating, stonng. or
disposing of ragicacuve mixed waste

ut not other nazardous waste 1n 8 State
with base program autnonzation are not
suoject to RCRA reguiauon unui the
State program s revisea and autnorized
to issue RCRA permits {or ragioactive
mixed waste. The eifecuve date of the
State s receint of rac:cacuve mixed
waste reguiatory autnonzation from
EPA will therefore be tne reguiatory
change that sudjects these TSDF's 1o
RCRA permitung requirements. Any
facihity treating, stonng. or dispasing of
radicactive-muxed waste-or any such
facility at wmceh consuuction
commenced by the eifective date of
authonzauon for the State's radioacuve
mixed waste program revision may
quaiify for intemm status if the other
requirements gescribea beiow are met
However. owners ana operatars of
TSDF's 1n autnonzea States are suoiect
to ail aopicapie State :aws. A State can
estagiisn its own date for guaufying for
1nterm status DUl IN OrGer to De no less
sungent thaa wne Fegeral program. that
Jdate moy not be after e eifective date
of EPA’s sutnonzation to the State to
reguiare ragioaclive m:xeq waste.

Same facuiities in States with base
srogram authorization as of July 3. 1988
may aiready bave interim status unger
RCRA because they handle other RCRA
hazargous wastes. These facilities
" shioutd suomut g revisea Part A permit
appticauon retlecting tnew radioacuve
Tixed waste acuvities within six
monins of the State s receipt of
autnhonzauon {or rag:oactive mixed
waste.

2. Reguirements 10 F:'s g Perm::
Aponcsuon
To quaiifv {or interym status under

RCRA section 300S(e! (1], the owner or
operator of an ‘exisung facility must
submit a Part A perrait applicauon.
Cnager 40 CrR 270.10(e). exasung
facities in unouthorized States must
syomi: Part A of thewr permit applicaton
no iater *2in six montas after the date
of "pudlication aor regquiations’” which
first require 1nem to comoly with
tecnnica. sidncaras. or trty days aiter
:nev first Cecome sugtect ta the
recaricdi §040Garss. wnicnever is first.
Althougn :ne iuiv 3. 1988 notice cianfiea
RCRA jursa:ciion over ragioactive
mixea waste. it scec:iicaily agdressea
ariy ‘hessue of 313te autnorization.
Arzizancn of the nme penoas specifiea
140 CFR 72 10le! r0 facuities tocateq
L unauthorizeg States was not
sCuresseq. Furthermore. ne juiv 3, 1986
TaTICe Waes (BCANICA.Y NOU G FEQUILION.

gwners ana cperatars in unautnonzea
States couid lemitimately have peen
confuseq as to wneuer {ana wnen) they
were required 10 submit a Part A permut
appucanon. Unger § 270.10(e)(2). EPA
inas tnat the confusion i3 suostantai
ing s attnobutaote primaniy to (11
amoiguities surrounaing the 40 CFR
carts 260=265 reguiatory status of mixed
waste. [2) the narrow scope of the juiv 3,
1986 notice ana (3] uncertainty regaraing
DOE's finai definition of byproauct
matenai which hag direct beanng on
RCRA appiicanility to Federaily-ownea
ragicacuve mixeq wastes and inairect
heanng on commerciai radicacuve
mixea wastes. -
EPA, thereiore. is exercising its
authonty toaay under § 270.10{e}{(2) o
extend the Part A permit appiicaucn
7ling aates for owners and operators of
faciuties nanaiing ragiocactive mixea
‘waste 1n unauthonzeq States. Qwners
and operators of radicacuve mixea
waste faciiities (n operation or unger
construcuon as of July 3. 1986 (See 45 FR
33068. May 18. 1980) in unauthonzea.
States must suomit RCRA Part A permit
applicauons or modifications walun six
monuas of the date of publication of
logay's nouce (0 quaify for untenm
staltus. This is preducalea on the
Agency s cetermnation that the ume
penoas speciiied 1n § 270.10(e} are
triggerea as of the date of publicaton of
this fouce given e curcumsiances
sresented heren. [t shouid be notea,
Jowever. that raai0acuve mixea waste
.ana aisposas faciities must aiso suomiat
a finai (Pan B) permut appucation ang
ceruficanon of COMPUARCE WItD
appucadie ground-water monstonng and
financial assurance requrements within
twetve montns {rom the dats oi thus
notice pursuant to section 3008{e¥3} of
RCRA. Failure 10 do sa may resuit in
loss of intenm status ior the ailectes X
units and possioly for the facuity. * °
Facilities otner than lana disposa:s must
suomit Part 8 of the perzut appucauon
in accoraance with gaeacunes
estapusnea Oy the EPA Remionai Office.
Mixea wasce TSDF s 1n States wia
base program authonzation must
comply wiln appucasie State
requirements ana desalines {or
obtaining intenm status a3 prescnoed In
authonzea State iaw. Racioacuve mixed
waste iand disposat faciiities cotmuning
intenm status 10t authonzea States are
nevertheiess susiect to the secuon
200S{eH3) one-vear provision on 1088 of
iN1enm status [OF newiv-iisted wastes.
Thus. the awners or operators of such

{aSiiIies must submrrthe State enstowue

of 'ne Part B permmt S2ziiz2tion and tne

State’s authonzation to reguiate
radicactive mixed wasts. Failure to
submnt the Pert B permit appiicanion or
the recuwed cernfications whil resuit in
loss of intenm status {or the effected
unuts ana possibly for the faciiity.
Faciiities ower than land disposai must
submut the Part B permmt appiication in
iccoraance with deaalines estadlished
by the authonzed State program.

J. Reauirement to Compiy with Section
3010 Nouficguon

The final conaition for ovtaining
intenm status under section 3005(e} of
RCRA is nonfication of hazardous waste
actvity unaer secuon 3010(a) of RCRA.
Section 3010(s} requres persons
handling hazardous wastes at the time
of publicauon of EPA’s ininal hazaraous
waste regulations (on May 19. 1380} to
notify EPA of their hazaraous waste
activity within 90 days (i.e.. by August
18, 19801 Secuon 3010(s) aiso ailows the
Admimustrator discrenon on whether to
require persons to proviae sucn
notificaton not ister than 90 days aiter
promuiganon or reguiations idenufying a
substafice they dandie as aazardous
waste thereoy providing EPA with a
current picture of the nazaraous waste
universe.

Althougn many faciiities currentiy
treating. stonng. or disposwng oi
radicacuve mixsed wssie were doing so
in May 1980, EPA beieves tnat the
status of FACICSCIIVE MIXea wasie was
suificenuy uncisar What no nouficauon
under section J010(2) was requirea by
August 18 1580 for faciiities nanaiing
sucn waste (See 45 FR 7883132,
Novemper 19. 19801 Nor has noufication
subsequenuy been requirea as part of
EPA prommgauon of additionai RCRA
reguiacons. Therefore, EPA has
determinea that it is unreasonaoie to
penaiuzs owners and operators of
faciiities currently hanaiing radioactive
mixsa wass (oF any fatiare to file
notificancn snder Secnon 3010.

Further. EPA finds that TSDF s have
“compuien with the regurements of
section J010is)™ for purpases of section
3008(e} intenm statme under 40 CFR
270.20(ai1) This finding 13 predicated
largely on e fact that radgioacuve
mixed wesee wiil not be subiect 10
hazarcous waste reguiations in the vast
masonty of Slates unui they revise tneir
programs (0 (Clude SUCR autnorty.
These proersm revisions couid take uni;;
July 3. 1988 for States nesqing a
statutory amenament. Because
notiticanon would be nnxeqa to
ragioacuve mixeQ wasle authorization
for tnese States, recewpt of this
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MEMORANDUM

TO: Elizabeth Gordon

FROM: Gini Nelson~7QQM£25L¢A\§‘§‘§‘~N*R\

DATE: July 2, 1991

RE: Permit Questions

Re: TILANL

Attached please find a memorandum from the Attorney General's
Office with two questions. Kathleen Sisneros believes the
answer is that NMED has not by letter requested the Part B,
but expects it to come in. Could you please confirm this,
and, if NMED expects the Part B to come in, why is this so?

Re: WIPP

Karen Griffith, an attorney for DOE, called Lindsay Lovejoy on
July 1, 1991 with a question about NMED's June 10th Notice of
Deficiency letter, specifically about the certification issue.
I will return her call to him and let you know what further
questions she has.



MEMO UM
DATE: June 28, 1991
FROM: Lindsay A. lLovejoy, Jr.

TO: Gini Nelson

Re: Interim Status JIssues

On the interim status .issues that we have been discussing,
can you tell me whether the EID sent a letter requesting submission
of a mixed waste Part B applicarticon fcr LANL, after receiving EPA
autherization on July 11, 15902

Alternatively, dces NMED ncw anticipate that LANL will file
such an application by the one-year deadline, i.e., July 11, 19912

If not, why not?



