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MEMORANDUM 

TO: 

FROM: 

DATE: 

RE: 

Gini Nelson 
' t\ 

Elizabeth Gordon1;c/ 

July 2, 1991 

Memorandum from Attorney General's Office regarding 
permit and interim status questions 

New Mexico received authorization for mixed waste on July 25, 
1990. The announcement of the final authorization was published 
in the Federal Register on July 11, 1990 (A copy is attached.). 

LANL has not been sent a letter requesting a mixed waste Part B 
application. In a meeting last week, they indicated that they 
planned to have the Part B to NMED by July 25, 1991. I assume 
they are filing the Part B by that date due to the statutory 
requirement (RCRA section 3005(e)(3)) that land disposal 
facilities submit the Part B permit application within one year 
of a State's authorization for a newly listed waste. A copy of 
page 37047 from the September 23, 1988 Federal Register discus
sing this for mixed waste is attached. 

cc: Benito Garcia 
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Clean Air Act. as amended (4Z U.S.C. 
1857. et seq.). 

Dated: June 14. 1990. 
Daaiel McG«Mm. 
R~iona/ Adminutrator. 
[FR Doc.-.1580ZFiled 7-lG-90: 8:45amj 
IIL..UNG COO. ....... 

40 CFR Part 271 

(FAL 3101-4) 

State of New Meldco: FlnaJ 
Autnonzadoft of Stlte Hazardous 
Waste Manag1ment Provram 

AQINCY: EnVironmental Protection 
Asency. 
ACTIOIC Final rule on New Mexico 
P~ID rewision application. 

SUIIIIARY: The Stale of New MeJUco has 
applied for finai authorizanon of 
revisions to its hazardous waste 
program under the Resource 
Canservation and Recovery Act 
(RCRA). EnViroDmental Protection 
Agency (EPA) has reviewed New 
MeXIco's applicauon and has reached a 
decision that New Mexico's hazardous 
waste program revision sausfies ail oi 
the requirements necessary to qualify 
for flnai authonzation. Thus. EPA is 
grantiq final authorization to New 
Mexico to operate its expanded 
program. subject to the authonty 
retamed by EPA in accordance with the 
Hazardou aDd Solid Waste 
Amendments oi 1984. 
EFRCT1ft DAft: Final authonzation for 
:-iew Mexico shall be eifecnve all p.m. 
on july 25. 1990. 
FO. IIUIITMGI...oMIATION CON1 ACT: 
RCRA Regional Authorization 
Coordinator. Attention: M.s. L\'nn Prince. 
RCRA Programs Branch (6Ji-Hs). U.S. 
EPA Region 8. First interstate Bank 
Tower at Fountain Place. 1445 Ross 
Avenue. Dallas. Texas 7520Z. phone 
(Z14) 655-6760. 
S~AJrf INPOitiiAnoN: 

A. Bac:kpDuDd 

RevisiODI to State hazardous waste 
prograJU are necnn.ry wnen Federai or 
State statutory or reguiatory authority is 
modified or when certain other changes 
occur. Most commonly. State program 
revisions are necessitated by chan!Jes ,,. 
EPA's regujatioaa in 40 CFR pans 2W 
.::66 and 124 and 270. 

B.NewMuico 
The Slate of New Mexico initially 

rece1ved fmaa authonzauon effective 
January ZS. 1985 (50 FR 151Sl. puolisheri 
on january 11. 1985. Th&State JJrogram 
WBI later revtsed with those reYISIOnS 

aoproved bl' EPA on April10. 1990 (55 
FR 4604). On July ZS.1989. New MeXIco 
submttted a program reV1sion 

olication for additional program 
; : provals. On March 19, 1990. EPA 
published a proposai to approve New 
Mexico's application for program 
rev!Slon in accordance with 40 CFR 
::-1.2l(b)(4). 

EPA bas reviewed New Mexico·• 
a ?Piication. and has made a fmal 
cectsion that New Mexico's hazanious 
waste program revision satisfies all of 
:.."te requirements necessarv to qualify 
for fmalauthorization for the additional 
program modificationa to New Mexico. 

The public was given the opportumty 
to provtde comments on the proposa.i to 
approve the State appiication..To date. 
n u comments uve beeD received 
c::mceming the proposal to approve the 
:\ew Mexico revtsion application. 

The followmg chart lists the State 
rJles that have been changed and that 
are being recognJ%eci as equ1valent to 
t.l:e analogous Federal rules. as they 
!:ave been changed. 

' RICIIOKNIIIIIRO ---ISDUC*INdlftiN 
F9oe~W,...._on 
J.;iof 3. 1984.. 

• HIDI1IIIUI RSI8 
'TUCIIIII 1 a • ums. 
.. ClloOIIftiG 1ft II' .. 
F9oefW Ret~~* on 
~10,1887. 

~ R8SNI'Ctl. 
c.w-neu•II'CI 
Delao••.,., 
Pen!~& M.....,..., I 
,IN,.... 
~on~15, I 
19115. . 

,,,......., 
~WeMAa. 
§17 ....... 1107 ....... 13 
NMSA 187S. 

A c:o.n. DOll- 4. MWI.IR-5. Pans I, V. 
and ...... VI. anc1 Ul ,._ .... , 
r--.u 
I)UOIIIIIIG 1ft IN F.-...._.,on 
lollY 2. 1965. 

!. S~ tor 5. HWMR-6. ~ 1, 11, 

i"'aZZnnDDa-- Ill, V, VI. anc1 Ul 
IIOr8CJe ena ._.. 
** ........ 
CIUI*II*t 1ft IN F.-...._.,on I 
.),If, •. ,... I 

6. AIIWO U 1D Pan ' 8. HWMA-5, Pan Ill 
e.~ 

~-CX.o.IIIO 1ft .. 
F.-..._.,on 
..U.22.1187 . 

7 ~ ,.._ 7. HWMA-6. Pin Ul 

s ·~ .. , .. ._II\ .. ,......_.,on 
~il4,11NM. 

'7:1e State also submitted revtsiona to 
~::e Program Deacnption. Attomey 

General' a Statemesrt.a.ad the 
Memorandum of A8reemem between 
the State of New Mftjco ua EPA 
Region 6. 

One State hazudou wute permit 
will need to be modified to reilect the 
mtxed waste CODq:IOIIellt aa a result of 
the State rece1vma this additional 
authonty. 

The State of New Mexico is not 
seeking authonty over activities on 
Indian lands. 

c. Dec:iaiaD 

I conclude that New Mexico's 
application for Pf011U1 rniaion meets 
all of the stamtory and ftlldatory 
requirements ntabliailed bJ RCRA. 
Accorciingly. the State of New Mexico is 
granted final autbonza-. to operate its 
huardous waste PJ'D8I'DI.Ure¥JSed. 
New Mexico now hu IWP -"lity for 
permitting treatment. •taraa& ud 
dispoaal facilities withiD ita borden and 
carrying out other upec1a Ill the .RCRA .. 
program. subject to the limitation of its 
program revision applicatiala and 
preVIously approved avtbonna. New 
Mexico also hu Pl'iDWY eDtarcemomt 
responsibilities. althaal*a EPA rewa 
the nght to cmuiuct Dpectiana ander 
section 3007 of RCRA and to take 
enfora!ment actiona UDder sections 
3008. 3013 anti 7003 of RCRA. 

o. ('.odifiAU. ia Pat m 
EPA UH1 part Z1Z for c:odifiAtiGD Gf. 

the decision to a~itatlprGp'UI.t 
and for incorporation by reiaaw:a of 
tho .. prcmsiou of a Stat8'a atatuta 
and J"eggliationa that EPA wUlefarce 
under sectiODI3ClJI. 3013. Ulld 70ID of 
RCRA. Themore. .EPA Will be a....-. 
part 272. subpart Gunder a separate . 
F ederai a....-DOtiee. that will be -
published at a later date. 

Comp.U..:. witll Euadiwe Onl.uzn 

The Office ofMau.,....t udiudpt 
has exempted this rule fralll the 
requirements of aec:DOD I of ExecatiYe 
Order 12.291. 

CertitlcatM.UDdlrdleiiP' 2 

, 

flexii~UitF Act 

Pumwlt to tba prvwiaala of' u.s.c. 
605{b), I hereD, certify tbat this 
authorizalioD wiU aot Jaaw • aipdiC'lDI .. 
economic impact em a w'rr =na! 
number of amail.---.12dl 
audlarilatiaaiiBM:Uw.., 1 te abe ·· 
appiicabUity of Cll1ltD r.diiNl ... '· · 
regu.iation5 LD iavar of .N.w ......_ •• 
Pf08!'UIIo th.-, eii-riM-+sp¥cau. 
reqwremeata- eanct•.,..; ......... ; 
.wastemtbaStata.ll...__.i PI a ... , 
any new burdeaa oa...,.. .,.,....._ 'naJ. .. , 
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on tnat aate may quaitiy for mtenm 
status ti otner appucao1e re(!utrements 
are met. 

Facthues treaung. stonng. or 
dts~ostng oi raotoacm·e mu:ed waste 
but not otner nauraous waste tn a State 
wuh base ~rar.am autnonzauon are not 
suo1ect to RCR.,_ reg~auon unul the 
State pra~am IS revlSeo and autnon:ed 
to tssue RCAA cermus for raotoacuve 
mtxed waste. The eiiecu .. ·e date oi the 
States ~cetot oi rad:oacuve mtxed 
waste rewiatorv autnon:auon from 
EPA w•il-therefore be tne !'t!Wiatcry 
chanl!e that suotecu Ulese TSOF"s to 
RCRA pemnumg re(!a&mmmts. Any 
facthty treatiq. stonft1. or dis~ostng of 
rachoactiw...ud wua:ar any 1ucil 
f ac:liity at wruc:il consuuctaon 
commenced by tbe eifecnve date of 
autnonutu~n ior the State's raci1oacuve 
mtxeci waste 'I"'!f8m l'n'!Sion may 
quailfy for tntenm status tf tbe other 
reawrements aescbea beiow are met. 
However. owners ana ooerators of 
TSDF's m autnon:ea States are suotect 
to a1i aopuc:aoie State taws. A State can 
estaousn tts own ciate ior quauiymg tor 
::-:tenm status out. 1n oraer to oe no te!s 
'!trmgent than tne Feaera1 pro~am. that 
aate mav not ce aiter ~~ eiiecuve date 
oi EP.~·; autnon:auon to tne State to 
regwate raotoacu .. ·e ~:xea waste. 

Some iactiitles tn State• wtth base 
;:ro~m authonuuon as of July 3. 1986 
may already have tntenm status unaer 
RCRA because they hamile other RCRA 
hauraous wastes. -nese fae1liues 
shoutd suP:rut a re .. 1sea Part A pe!'Tlltt 
acpiiauoa reilecung UleU' r3010acuve 
~ixed waste acuvtUe! wttnm stx 
:nontns of the States receiPt of 
autnonuuon ior raa:oacuve m1xed 
waste. 

2. Recu:rem~.~!S ta F:.'e a Perm:: 
. ..:.;.::rc:::o:'t 

To auallfv for mtenm 1t1tu1 under 
RCRA secuon J0()51el ( 11. the owner or 
operator oi on e'lr.tsun~ · faahty mua& 
submu a Part A oermst aopuc:auon. 
Cnaer 4<l CFR ::-O.lOiel. e:usung 
facmties •n :J.~autl!cnzN Sta&ea muat 
!:.~orr.1: !Jan A oi their perm1t apphcauon 
no iat~r ~::~n !tx montns after the <14lte 
oi ·;:::ot;.:.l::on or re~auons" witten 
ftrst reou:~e :nem to comoty wuh 
tecnn:ca. stc~r.caros. or tn1rty days aiter 
:ne\· i:rst :e-:ome !UOtect to tne 
~ecnr.:cJ ... : .. :1c:arcs. -...ntcr:e,·er 1s first. 
Althouan :.~!! i.Jiv 3. :gae nonce cianfiea 
RCRA ,·ur!c:c!:on over raatoacu..-e 
.-r: ... ea w,.ste. 11 !t:!c:::::3tiv aadre!sea 
or.:v ~!':e :ssue oi StJte autnonzauon. 
.J..::-::::.>t:cr. oi tne n:r.e aeneas soec1iiea 
. 1 -+0 CFR ::-: !O!e• :o iacumes 1oc.;a1ea 

.n ~::autnor.zea 5tates was not 
~c.;:e!sea. r•Jrtner~ore. tne tuiv J. 1986 
~-c::ce " .. s :ecnmc., .. ~ not a regu1auon. 

wntcn 11 t11e tn~er fort Z:"O.lotei tn 
:'lormal ctn:umStances. AI a result. 
owners ana operators tn unautnonzea 
States could ielllllmately have oeen 
coniusea as to wnetner (ana wnen1 tnev 
wue reautred to submu a Part A oermu 
aopuc:auon. L:noer t z:"O.lOiei(Z). E?A 
:inas tnat tne coniuSlon IS suostant;al 
ana 11 ltmcutaote pnmanty to 111 
amot~mes surrounatng the 40 CFR 
;:ans ~ZSS re~iatory status oi rntxeci 
·..,.aste. fZ) the narrow scooe of the iuiy 3. 
:986 nonce ana f3J uncenamty ~aramg 
DOE's finai deiinl!lon of bypraauct 
~atenai wiuch had direet beanng on 
RCRA aopucaotlity to Federally-owned 
~aa1oacuve mtxea wastes ana tnaJ.reCt 
':Jeann~ on commeroai raatoacuve 
~1xea wastes. 

EPA. thereio~. ts exerost~ us 
aut.honty toaay unoer t Zi"O.lOieHZl :o 
e:lltena the Part A penrut a~puauon 
:":ling cates for owners anci o~erators of 
!ac111ues hanaiin~ ra01oac:uve mtxea 
waste tn unautllonzea States. Ownerw 
ana operators of ra01oac:uve auxea 
waste iactitttes 1n o~erauon or unaer 
consuucuon as oi Juiy 3. 19861See -t5 fR 
J3066. May 19. 19801 in unauU10n:ea 
States must suomlt RCRA Part A pemut 
apptu;aaons or moci.ific.'IUOill WIIJWl SlX 

~ontns of the date oi puollc.luon oi 
:ocuy s nonce to qua.u{y for mtenm 
status. This 11 pre!l!auen on Ule 
Agency a cietemunauon Wt Ule ume 
penoas specuieci ll1 i Z.'"O.lOiel are 
tl'igerea as oi the date oi puoilc.luon of 
tnts nouce gtven tne CU'CUJDStances 
;=resented heretn. lt ahowci be ootea. 
!lowever. tnat raat04cnve auxea wute 
:ana 011~sa1 iactiiuea mus& aao auomtt 
a tina! iPan B) penmt appuQuon ana 
ceru.tic:aaon oi compL&&aee wttD 
ao~uc:aoie 8f0un.ci-wacer mcms&.onng and 
fi:una&i uau.ranc. reqwremenu wsuun 
twe&ve IDOilW from tU ate ai Uua 
notice punwuu to MCDOil 30115(elC31 of 
RCRA.. Fui&n- to do .a may rnuu m 
lou of iJUanm stacua i« Ule etb I ! 
uruu &Ali poa1oiy for tile facility. ' ' 
Fac:diliea otner tbaa Wld cilS~ must 
auomn Pan a of the j:!Ct:nn appucauoll 
in ac=raance wun aeao.Alne1 
estao&Waea by !Ae f:PA ~aJW Office. 

Mixea walle TSOF'1 Ul StatH wt!A 
base oto3ram autnonzanon must 
ccmpty wttn ap~uuoie State 
reautremenu ana deaCll.mea ior 
ootatruq tntenm statua as prncnoeci tn 
autnonzea State 1aw. Racuoac:Dft nuxett 
waste lana ctilgoaa& facilities ootaanUlW 
mtenm ltatus tn autAons.a States are 
ne".nnetess 1u01ect to cn. secnon 
:005fett3J One-vear proYU&OD CD IOU Ol 
1ntenm ltatus ior newtv·hllea wutes . 
ihus. the owners or o~tors oi sucn 
i•.:Iimn maat aai:Niat-1tt• State .. aacue · 
Ji ~::e Part !3 pemm .;:;:::::!tton and tne 

reqwrtc1 c:emficaaou wttilin cweive 
monlb ol the eifec:bft date of the 
State's aadlonzau. to repjate 
radioaane IIIIXed ...._ Failure to 
sub1111t dw Pat 8,.... eppucanon or 
the reallldll cat"k'"- wnil rnuu tn 
loss of intmmlta._ lor dte effected 
uruu ana pcJaiDly for tile faallty. 
Facti! tin oUier d!aa lad dit~sai must 
submtt the Put 8 penmt a~ticanon 1n 
accorauce wttil cieacsliut establishea 
by tht! aur..11onua State p~m. 

3. &ouuement to CDmpiy w1tir Sectzon 
JOZO NotJ,;iCDuon 

The ft.nai conaiti01l fer ootain&n~ 
intenm stanaa uncsertecuoa JOOSiei oi 
RCRA ia 1101lfica1101l of huaraous waste 
acnvtty aaoer secwm 3D1GCal of RCRA. 
SecnODJO'UI(al req~~~n~~ ~ons 
han~ D.uaraoa ...... at the nme 
of f)Ubiic:auaa of EPA' I imuai hazaraous 
waite~ (oa May 19. 19801 to 
notify EPA of tJwir iuuaou waate 
ac:uvny wttiDD 90 d.aYt 1 i.e_ by Au~us t 
18. 1980a. Secaaa JalCICal aao allows tne 
Admuuauamr dilcreaoa on whether to 
reqwre pa-. to pnmaa auc:n 
nouficaaaa DOt later Ulan iO «Uya aiter 
promUJ31001l or ~boDa Kienufy1ng a 
SI.IDiliUICZ Ulay CuaJ.e U uzanious 
waate tbeNOJ ~ f:PA W1tft a 
c~UTent pu:zmw of the a.aza.raoua wa11e 
urn verse. 

Althoup IIWlY faa.iitin c:ummtiy 
trea un~o IUil'IIJI. or ciispoe•ns oi 
raciioaane IDIUCI wute were aot~ so 
in May 1911LD'A beuevft &Aal tbe 
status oi racuoac:uve awr.ea was&e was 
swfic:wwy IJDCIUI' Ul&t 110 nouiicauon 
under seasoa JOtOial wu Nquarea by 
Augus& 18. 1980 for fac:aUaa ftanaliJ13 
auc:il .... ,s.. 46 fR 7Sl-32.. 
NovelllOer 19. 181DL Nar baa naufic:auon 
subaequaay 0... requuwa at pan oi 
EPA pm=·•aaa oi aciditianai RCRA 
rqwaaaa. 1'henitn. f:PA hu 
detenDIIIIali dlat it 1S ..,......Die to 
penauze OWMn aDci cqlelata~ of 
faauua caswaUJ !sa••• racitoac:uve 
mtxeca •-tar uy tadaN to file 
noufu:a-..a.Seaaa3010. 

Futtll•. EPA ftDGI mat TSDF"s have 
"compuea Wlda dae ~t1 oi 
secnon JOUia•- ror Pilfi»>WS of •ectton 
:300SCtl ua.nmata•UDGel' 40 CFR 
Z70.101aiC1J. Tbia fiadiDI u IJredtc:.ltea 
larwe•y OD&fte fact tbat raaiaacuve 
mlXeG .... wtU DOt De IUDiect to 
hazaraaaa wute repaauona tn the vast 
maeonty ai Sta1et unlit tbey revtse tne1r 
prograiDI to ane1ude suca aulilonty. 
These QI"'!!I'8m reYtiiOM could take un t: 1 

! uiy J. 1• tor Statn MeG:n• a 
statutory ~~~U~~~Gment. Becau1e 
nouncauaa .autd be nna.u to 
raatCMlcnw m&xea w•••• •utnortzauon 
for tnese :itates. rr:cetot oi th11 



BRUCE KING 
GOVERNOR 

State of New Mexico 
ENVIRONMENT DEPARTMENT 

Harold Runnels Bulding 
1190 St. Francis Drive, P.O. Box 26110 

Santa Fe, New Mexico 87502 
(505).827-2850 

MEMORANDUM 

TO: Elizabeth Gordon 

FROM: Gini Nelson 

DATE: July 2, 1991 

RE: Permit Questions 

Re: LANL 

JUDITH M. ESPINOSA 
SECRETARY 

RON CURRY 
DEPUTY SECRETARY 

Attached please find a memorandum from the Attorney General's 
Office with two questions. Kathleen Sisneros believes the 
answer is that NMED has not by letter requested the Part B, 
but expects it to come in. Could you please confirm this, 
and, if NMED expects the Part B to come in, why is this so? 

Re: WIPP 

Karen Griffith, an attorney for DOE, called Lindsay Lovejoy on 
July 1, 1991 with a question about NMED's June lOth Notice of 
Deficiency letter, specifically about the certification issue. 
I will return her call to him and let you know what further 
questions she has. 



KEMORAHI>tJX 

DATE: June 28, 1991 

FROM: Lindsay A. Lovejoy, Jr. 

TO: Gini Nelson 

Re: Lnterim status Issues 

On the interim status issues that we have been discussinq, 
can you tell me whether the E!D sent a letter requesting submission 
of a mi~ed waste Part B applica~ion fer LANL, af~er receiving EPA 
authorization on July 11, 1990? 

Alternatively, does NMED now· an"Cicipate that I..ANL will file 
such an application by the one-year deadline, ~~ .July 11, 1991? 

If not, why not? 


