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THE EARTH'S BEST DEFENSE

July 31, 2002

Mr. James P. Bearzi, Chief

Hazardous Waste Bureau

New Mexico Environment Department

2905 Rodeo Park Drive East, Building 1

Santa Fe, New Mexico 87505-6303

Ref: Los Alamos National Laboratory Facility Order

Dear Mr. Bearzi:

The Natural Resources Defense Council (“NRDC”) respectfully submits these comments
on the New Mexico Environment Department’s (“NMED”) Draft Los Alamos National
Laboratory Corrective Action Order of May 2, 2002 (hereinafter “Draft LANL Order”). Per
NMED'’s June 24, 2002 extension of time to file comments on the Draft LANL Order, NRDC
submits these comments by the submission deadline, via overnight and electronic mail dated July
31, 2002. Unfortunately, due to limited resources and time constraints, NRDC has not had the
opportunity to comment in detail on the Draft LANL Order, but offers these more general
comments.

Natural Resources Defense Council, Inc. (“NRDC) is a national non-profit membership
environmental organization incorporated under the laws of New York, with offices in
Washington, D.C., New York City, San Francisco and Los Angeles. NRDC’s nationwide
membership of over 390,000 individuals includes thousands of members in New Mexico and in
several other states where DOE has nuclear weapons facilities and a legacy of contaminated land
and water. NRDC has a long history of advocacy, including prior litigation, on issues related to
DOE's nuclear waste disposal and environmental remediation programs. For more than 25 years,
NRDC has played a major role in setting vital legal precedents in the application of
environmental laws to U.S. nuclear weapons programs.'

NRDC views the Draft Order as a valuable comprehensive inventory and assessment of
Los Alamos National Laboratory’s (“LANL” or “Respondents™) facilities and significant
environmental and waste management problems. The Draft LANL Order is impressive in its
scope and in the sheer quantity of further Material Disposal Area investigations, monitoring
wells, and reports that it mandates over the coming decade. When and if this work is completed,
and its technical competence and integrity ensured, within the next decade the State should truly
have its arms around the full extent of the environmental contamination problems at LANL.

NRDC also takes note of the same day issuance of the Determination of an Imminent and

Substantial Endangerment to Health and the Environment to LANL (hereinafter “Determination
of Imminent and Substantial Endangerment”), pursuant to the New Mexico Hazardous Waste Act
("HWA?”), NMSA §§74-4-10.1. The Determination of Inminent and Substantial Endangerment

1

See, e.2.. Legal Envtl. Assistance Found. v. Hodel, 586 F.Supp. 1163 (E.D. Tenn. 1984)
(finding that DOE is subject to federal environmental laws); NRDC v. NRC, 606 F.2d 1261
(D.C. Cir. 1979).
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is well-founded and appropriate under the New Mexico law and relevant federal case law. A
determination of imminent and substantial endangerment does not require a showing of actual
harm. The term “endangerment” has been interpreted by courts to mean a threatened or potential
harm. See Dague v. City of Burlington, 935 F.2d 1343, 1355-56 (2 nd Cir. 1991), rev'd on other
grounds, 505 U.S. 557, 112 S. Ct. 2638, 120 L. Ed. 2d 449 (1992); United States v. Price, 688
F.2d 204, 211 (3rd Cir. 1982). Additionally, injunctive relief by the State or citizens is authorized
when there may be a risk of harm, not just when there is a risk of harm. Such a sweeping
provision indicates Congress's intent “to confer upon the courts the authority to grant affirmative
equitable relief to the extent necessary to eliminate any risk posed by toxic wastes.” Dague, 935
F.2d at 1355 (quoting United States v. Price, 688 F.2d at 213-14) (emphasis added in Dague).

And finally, NMED or citizens need not quantify the risk of harm in order to establish an
endangerment. Courts asked to decide whether RCRA has been violated often employ
nondefinitive data in assessing the risk posed by the toxic waste in question. That is because the
evaluation of a risk of harm involves medical and scientific conclusions that “clearly lie on the
frontiers of scientific knowledge,” such that “proof with certainty is impossible.” Reserve Mining
Company v. Environmental Protection Agency, 514 F.2d 492, 519-20 (8" Cir. 1975) (en banc)
(internal quotations and citations omitted).

Despite the quantity of investigations ordered and the appropriateness of the parallel
issuance of the Determination of Imminent and Substantial Endangerment, the Draft Order could
be considerably improved if the following changes were made:

(a) prioritizing the massive amount of investigation and monitoring work based on its
relevance to either (1) the “imminent and substantial endangerment” determination made
by NMED on May 2, 2002 under the New Mexico Hazardous and Solid Waste Act, or (2)
specific near term cleanup plans, decisions and actions;

(b) identifying, based on current knowledge and the Determination of Imminent and
Substantial Endangerment, targets for immediate regulatory actions to prevent further
environmental harms, mitigate known environmental risks, and undertake actual cleanup;

(¢) creating some mechanism for ensuring the independence and integrity of the massive
number of studies to be undertaken by the site contractor.

A. Prioritizing the Investigation.

The Compliance Schedule Tables contained in Section XII of the Draft LANL Order
provide specific dates for the delivery of what is mostly investigation work-product. While the
inclusion of specific dates and deliverable items in the Order is laudable, we note that this listing
of deliverables is devoid any mandated cleanup actions. However, NMED notes that the details
of the compliance activities and deliverables can be found in Sections IV, V.H, and VL.

As NMED is well aware, Respondents have a long and involved history of failing to meet
deadlines and compliance schedules with respect to their environmental obligations and most
specifically, their responsibilities under RCRA. See, for example, the State of Washington’s June
8, 1998 Notice of Intent to Sue for Violations of the Hanford Federal Facility Agreement
(Attachment A)(“the history fo the interim stabilization program at Hanford is one of delay,
mismanagement, and above all, failure to stop an ongoing threat to groundwater and the
Columbia River”) at 4; and NMED’s own testimony regarding DOE’s RCRA compliance history
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at the RCRA Permit Hearing for the Waste Isolation Pilot Plant in Carlsbad, New Mexico and the
attached Compliance History (Attachment B)(Permit Hearing Volume XIII — 3/18/99 pages 2365,
2403-2413).

As Washington’s letter and NMED’s own testimony makes clear, Respondents have
treated their RCRA obligations as moving targets. Without specific prioritizing by NMED of
what deliverables and dates are the highest priorities, NRDC fears that Respondents will resort to
their longtime practice of failing to address the most serious and complex risks posed by the
legacy of weapons production.

In no way does NRDC mean to suggest that NMED should provide Respondents with a
list of what investigation and work plan dates are more malleable. Rather, NMED should, in the
preliminary language before the Section XII Schedule Tables and in the details of Sections IV, V
and VI, make very clear what are the highest priorities — and that failure to adequately address
those priorities will result in the commencement of an immediate enforcement action.

B. Targeting Areas for Immediate Action.

Literally hundreds of millions of federal dollars have been spent at LANL over the past
decade in efforts to address serious environmental contamination of a number of areas. NMED’s
Determination of Imminent and Substantial Endangerment to Health and the Environment is well-
founded, appropriate and strongly supports the need to prevent further environmental harms,
mitigate known environmental risks, and undertake actual cleanup. Despite the millions of
dollars spent and NMED’s Determination of Imminent and Substantial Endangerment, NMED
identifies no targets for immediate remedial action. NRDC does not find it credible — and we
suspect neither will New Mexico citizens — that after more than a decade of investigation and the
expenditure of, at minimum, more than $700 million federal dollars, the State finds itself unable
to order any specific cleanup or mitigation actions at LANL from the decades of contamination
cited in the Determination of Imminent and Substantial Endangerment. At the very least, NMED
should explain, in parallel with the issuance of this Order, why some DOE sites are well into the
cleanup phase while NMED finds itself constrained to ordering another decade’s worth of paper
studies.

Further, after the investigations cited and incorporated by reference into the Draft LANL
Order, it is unclear to NRDC why the Draft Order fails to focus on remediation of the main
source terms that are already known, and order specific corrective actions? If, as reported, Los
Alamos County is already examining the closure of specific wells in the path of contamination
plumes, why is the Draft Order so agnostic on the question of specific harms and urgent
corrective actions? If NMED’s expectation and intent is to use the earliest completed studies as
the basis for ordering near-term mitigation and cleanup actions to the cleanup standards outlined
in Section VIII, the Final Order should state this very explicitly. Otherwise, the Draft LANL
Order may leave the impression that LANL and NMED are jointly entering a prolonged study
period, after which the outcome for cleanup is essentially indeterminate.

There are numerous specific examples of areas of high concern. To state just one
example, at Technical Area (“TA”) 50, MDA C, the Radioactive Liquid Waste Treatment Facility
has operated without a state permit and discharged effluent that likely significantly contaminated
the perched aquifers in Mortandad Canyon. The Final Order should expressly address this
situation, and others like it at Area G, TA-49, TA-16 and outline an immediate mitigation
strategy. There is a considerable and obvious disconnect between LANL’s history of regulatory
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violations described in the “Regulation of Facility Section” and the actionable provisions of the
LANL Draft Order, which do not appear to redress these violations, such as the lack of approved
closure plans for MDA’s G, H, and L of TA-54. Is it the intent of a Final Order to, in essence,
“cure” these prior violations so that a permit may be issued for continued operation of Area G?
Both the legal and actual operating status for Area G (and possible new MDA s for low-level
radioactive waste) contemplated under this Draft Order are unclear, lending substance to the
(possibly unwarranted) conclusion that NMED is potentially trading a decade’s worth of future
site investigations for continued operation of Area G for an indeterminate period.

The Final Order should clarify its legal relationship, if any, to LANL’s history of
unredressed and continuing RCRA violations, and disclose the State’s intentions with respect to
continued operation of Area G and other areas of specific concern highlighted in the Draft Order
and the Determination of Imminent and Substantial Endangerment.

In targeting specific areas for cleanup, NRDC would like to express its strong support for
NMED’s reasonable cleanup target risk level of 10 for individuals. Such a risk level is
equivalent to about 0.2 mrem/year committed effective dose equivalent (CEDE) using current
risk factors by the U.S. Environmental Protection Agency (EPA) for radioactive contaminants.
However, NMED’s should adopt EPA’s screening level of 10 risk from single pollutants in
addition to a total target risk to individuals of 10~

NRDC strongly urges NMED select the most restrictive usage scenario (residential,
agricultural or other) for all carcinogenic substances under review and in the implementation of
applicable cleanup standards. Further, the LANL Draft Order states that “if the cleanup standards
or goals cannot be achieved, approved risk-based cleanup goals established by a risk analysis”
shall be selected as a corrective measure. (Section VIL.D.3). The Draft Order further states that
“[Tlhe remedy shall be evaluated for its implementability...” (Section VIL.D.4.b.iv) and that “If
attainment of the established cleanup level is demonstrated to be technically infeasible, the
Respondents may perform a risk-based evaluation to establish alternative cleanup levels for
specific media at individual corrective action units.” (Section VIII.E). NMED should strike or
substantially rewrite these provisions and to define precise numerical decision criteria for the
above. NMED has an obligation under RCRA to err on the side of conservative and protective
environmental restoration and the appropriate technical methods to achieve such ends.

Respondents’s failure to adequately fund and implement a long-term stewardship
program for DOE sites, including LANL, leaves NRDC without strong confidence in significant
reduction of long-term risks to public health and the environment. The Draft LANL Order
Section VII. D.4.b.i Long-Term Reliability and Effectiveness states that remedy that reduces risks
with little long-term management, and that has proven effective under similar conditions, shall be
preferred. NRDC concurs. Respondents’ Draft Performance Management Plan demonstrates
Respondents’ plans for cleanup essentially consist of capping and covering MDAs, monitoring
the attenuation of groundwater contamination, and relying on an as yet unformed and unfounded
Long Term Stewardship program. NRDC strongly encourages NMED to address this disconnect
between the State and the Respondents by selecting the most restrictive usage scenarios.

C. Ensuring the Integrity of the Process.

Considering Respondent’s long history of flouting their RCRA obligations, NRDC
suggests that it is imperative that NMED create serious mechanisms for ensuring the
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independence and integrity of the massive number of studies to be undertaken by the LANL site
contractor.

Specifically, any final version of this Order should provide for some mechanism, such as
an independent NMED Special Technical Advisory Board for LANL, for unbiased peer review of
the huge number of reports and plans that Respondents are scheduled to submit in compliance
with this Order. In fact, if the past is any guide, at current staffing levels we suspect that the
NMED will not have the resources or be capable of absorbing and responding promptly and
productively to the information contained in — or perhaps more importantly — missing from these
reports and plans.

As arelated matter, NMED Secretary Peter Maggiore appropriately testified for the need
for full funding of DOE site cleanup budgets at a Senate Energy and Natural Resources
Committee Oversight Hearing (July 11, 2002). NRDC strongly supports the full and effective
funding of DOE site cleanup budgets, but respectfully suggests (1) NMED must not operate
under the unstated assumption that the sums of federal dollars available for cleanup now will still
be available 10 years hence, as this may not be the case if other sites around the nation have
significantly progressed on with their cleanups and the current national political base for the $8
billion annual DOE cleanup program has dwindled away; and (2) NMED must, immediately and
as part of this Order, institute the independent structure and capacity for adequately dealing with
the massive influx of environmental information due from Respondents as a result of this Order.

The Order should also contain a provision specifically protecting against reprisal any
individual employee or group of employees of LANL or its contractors who supply information
regarding actions by Respondents that have the effect or intent of misleading State and Federal
regulators, the press, or the public, regarding the true state of environmental contamination and
waste management at LANL. '

Conclusion

The question remains, what is the intent behind this intensified decade-long study effort?
Is the effort necessary to better quantify the public health risks at the site boundary in order to
justify future determinations of negligible risks, and hence little in the way of remedial actions?
Or is the decade of study necessary to better inform and provide a basis for cleanup decisions that
are clearly imminent, necessary under the law and will be ordered by NMED long before the next
decade of study commences? If it is the latter, NRDC applauds NMED for (finally) aggressively
proceeding under the State’s RCRA obligations and seeking substantial information from the
Respondents in an enforceable context.

Sincerely, ‘ .
( . 7

s (b fanrry (217
g Geoffrey H. Hettus, Staf ttorney Christopher Paine, Senior Policy Analyst

Natural Resotirces Defense Council Natural Resources Defense Council

1200 New York Avenue, Suite 400 1200 New York Avenue, Suite 400

Washington, D.C. 20005 Washington, D.C. 20005

Phone: (202) 289-2371 Phone: (434) 244-5013

Fax: (202) 289-1060 Fax: (434) 245-5099

E-Mail: gfettus@nrdc.org E-Mail: chrispaine@earthlink.net
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REGISTERED MATL.
RETURN RECEIPT REQUESTED

Federico Penia

Secretary

U.S. Departznent of Energy
1000 Independence Avenue
Washington, D.C. 20583

John D. Wagoner

Manager

Richland Operations Office
U.S. Deparunent of Energy
P.Q. Box 330

Richland, Washington $9352

Re:  Notice of Tnuent to Sue for Vislations of the Hanford Federal Facility Agreement
and Consent Onder

Dear Messts. Penia and Wagoner:

The State of Washington, on belalffof its citizens and the State Deparunent af Ecology.
‘ntands to file suit against the U.S. Departmént of Encrgy (Energy) for failing to comply with
interim stabilization milestones established under the Hanford Federal Facility Agreement and

Consent Order (Ovder). This letter serves as notice of the State’s intenton for purposes of
42 U.S.C. § 6972(x). - :

Although you are familiar with the background of the Hanford site, we believe it would
be useful 10 summarize it here. Energy’s Hanford Reservauon near Kichland, Washington was
created in 1943 to produce plutonium and urenjum for use in nuclear weapons. Decades of this
activity generated many millions of gallons of highly radioactive wastes that continue to be
stored in Hanford tanks. These radioacttve wastes were combined with hazardous chernical
wastes, and the resulting mixture is now subject to regulation under the state's Hazardous Waste
Management Act, chapter 70.105 RCW, “The State Department of Ecology has been authorized
bv the U.S. Environmental Protcction Agency (EPA) to opesate its hazardous waste progyem in

- R omglihen ¢4
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licu of the federsl hazardous waste program. -Under the stite’s prograc, Ecology may issus
teguiatory orders, cither unilaterally or with the consent of the recipient. requiricg that violzuons
of the state hazardous wame requirements be corracted. The State grew icercasingly concemed
during the 1980s wat Harford tanks did not comply with these requiraments.

Iz 1988, the State, Energy, and EPA began xteosive negotiatians that culminated in
executinn of the Order on May 15, 1989 By rigning the Order, the State gave up ¢ertain neh,
including the right fo sae Engrgy 1o demand immediate compiiance wita all hazardous wast2
requirements addressed in the Order. The Stats believed in 1589 that Hanford’s comphance
probiems could more effssiively be zddremed through a consent erder than tuough litgaten.
As explained below, e Stz no longer befteves that al! compliancs madas can be resolved by
mutual agreement of the three partics. -

anford’s radiogetivz tank waste threatens the health and well-being of the citizens of
Washington and Osegon. We are partieulatly coneemed about the potentially dire consequeneas
kis wasie poses for e Columbia River. The tiver ig reore than just a symbol of the Northwest
[t serves as a vital gansportation cormdor and e focal point for recrzational activities: The
Columbia provides a significant source of anezgy, as well as water for agriculrural czops, homes,
and industries, and is critical to the survival of salmon. ‘

Hanford’s waste tanks hold 54 miliion gailens of hughly radioactive waste. Of the 177
tanks. 149 are of single-shell construction. All of these single-shell tanks are well beyond thair
cdesign life, and nore come close to meeting state requitemants for designing and operating waste
storage tanks. Scventy of these tanks Msve failed, relsasing nearly snz msllion gallons of
radioactive waste to the soil. Despite Energy's assurances that any leakags wouid remaiz in 50ils
beneath the tanks, in November 1997 Energy confirmed that comamination frem [eaking tanks
had reached ground water, more than 200 feet below the surface. It is now incvitable that tank
waste will teach the Columbia River. Evan more toubling is the swong likelihood that

additional tanks will fail and release more radioactive wastz 10 the soil, the sround water, and the
aver. -

{f we are to avoid further eavironmental deswruction, it is imperative that liquid waste be
promptly retricved from the leak-prone single-shell tanks and moved to the more sseure deuble-
shell tanks. The Swte ond Energy have agreed that liquid waste must be removed fom s
single-shell tanks, an zcdvity known as jnterim stabilization. When the Order was signed 12
1989, Eusrpy commifted to complete interim stabilization of all single-shell tanks by Sgplember
1995. Ovar the yeass, however, TRergy has sought repeated extensions of the deadlines for
completing this work Between 1590 and 1997, Energy requestad, and the State granted. 2 toial
of thirteen changes © thc taterim stahilization milestongs. The most significant amendrnent
ocourred in 1994, when the partics agrsed f0 extsnd the date for completing interin stabilization
of the tanks by Sve ycars, antil September 2000.

wT/T0 04 DASH 5Y:ST zZZ-=D 6aeT o 353 apr TOT LO3L0UA Lol Qe R =E
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Tha “welér amendrent 0 the interim sfabilizavor mlsstones was signed i Septampar
1996. At thet sme. Eperey mainwined” thar the milestone eXtensions would enable the
departmept 0 install equipment and implemeat. administratve contrals it decmced nesessary t¢
tesalve safety isiues associated with the gemeration and pericdic rviease of flammable gas.
Bazed op Energy’s commitment 1o addrass the safety issues as described, and to complete the
interin stabilization pregram oy the existing deadline of Septembar 2000, the 3tate agreed to
extend several intstim miizstones. Under thiz exicusion, milestones M-3i-22 ané M=21-35
requirsd Frergy to bugin iri=rim stabilization of six single-she!l wnis by Septembar 3C, 1957,
and of an additional sight single-shell sanks by March 31, 1998.

In June 1997. just nine months affer the extensians were pranted, Eaergy rquested yst
~nather axtzasion of M-41-22, from September 30, 1997 to March 3%, 1998. The State denied
this, the fousteerth request in seven years {0 ¢hange an interiee sizbilization milestone. Exergy
then inveoked the dispute resoluaon procedares under the Order. While the dispute was peading,
Encrey sent a leQor insuucting its sontractor to “place an-immediate moratonum” on the
cormmencement of pumping liquid waste from additional tanks. Eaergy cited as ¢he reason for its
acton 2 lack of funding. Not surprisingly,- given this self-imposed moratorum, Energy faled to
tmest the Septemper 30, 1997 milestone, and _oa February 10, 1998, the State issued a final
decision refusing to extend M-41-22. ) - —

in December 1997, Ezergy asked the State for =t extension of the n2xt interir
stabilization milestoae, M-41-23, The State deaied the extension, Energy's ffteenth request 10
change an iaterim stabilization milestoae, ard Energy again inchated the dispute rasolutica
process. On March 10, 1998, the Sute-issuad. a final decision refusing to extend M-41-25.
Eqergy failed 1o meet this milestone, 34 well,

The State has always been willing to consider changes 10 the Order when good cause 18
shown. In fact since 1989, we have agreed to more than 275 amendments. However. there
simply was no good rasen to extend M-~41-22 and M-41-23. Energy blamed upresolved safety
issues and inadeguas funding for ity ingbility to mest these inwenim, stabilizavion_milestones.
Delays have resulzed not from safety idsues, however, but from Enerey's fatlurs to implement
avaiiable solutions in 1 timely mannee. The safety issue Enargy cited when requesting mors time
is the very samz safety issue it used o justify several previous extensions: flammable gas. In
1996, Enerzy informed Ecology that it planned 0 iastall exhausters an tanks during intenm
stabilization activities ta addrzss ongoing concems abour fammablc gas, as recommended by
vutside wiludual sapeiis.  Epcagy higw that elmusicss weie the sulutvn w the lmedn
¢rabilization safcty problsm in 1996, and exhausters remain the sojution to the sroblem today.

Tte cost of axhausters does 0ot justify Energy’s delay in pumping the tanks. Energy has
stated that each exhauster will cost S1 million, but has not justified why such a sunplz piece of —
equipment must be 50 expensive. Under the circumstances, inadequate funding t© address thiz
-lone-standing tssuc is not an excuse.
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Although Evergy reserved the right under the Order w appeal the Stare's final decisions
in the dispute resolution process, Energy did not appeal cither the February 10 or the March 19
decision. The Stare's final determination grants Energy no relief frem the intedm stabilizaticn

Dulestones contained in the Order.  Encrgy Is required ty the Order 0 nodfy e Stat= of the
actions taken to comply with the final determination

On Aprii 13, 1998, Energy submitted to the State wha: it called 1 “recovery plan,”
spparently ir an attzmpr 10 satisfy the notification requirement described above. Rather than
describing how Energy weuld coms back into compliance with the schedulz in tha Order,
however, the recovery plan stated that “the end date [for completing the interim swabilizatior
program) can 110 lenger be achieved ™ The pien announced that Energy would need anotker four
vears, or until September 2004, 1o comptlete the interim stabilization program. This would
represcnt a delay of ninc years past the completion date 2stablished when the Order was signed in
1989. Funbenmore, Exergy stated in the racovery plan that it could mest ths new schedile only
o 29 “eanbling as;suﬁxptions” proved to be true,

The recovery plan calls for Energy o pump 440,000 galleas of radicactive waste from
ha single-shell 1anks in fiscal year 1998, Although the fiscal year is now morc thun half over,
Ensrgy has pumped only 2,000 gallons, or less than 0.5 perceat of the tomal amount projected for
the year i the recavery plan. .

(n short, Energy’s “recovery plm':‘ it nothing of the sort. n blawany disrepard of the
State’s finai docisions denyiag the requestsd extensions, che plan would simply arant Energy
four more years w perform work it originally promised to firisk by 1995. Moreaver, the State
must seriously questicn whether Energy intends 1o comply with the plan, given the extusmely
slow progress in pumping waste from tan\d this year.

The history of the interim wabilization program at Hanford is onc of delay,
mismanagement, and above all, failure fo stop an ongoing threat to groundwatsr and the
Columbia River. For vears, the Statc hay accommodated Energy's requests for more tme o
complere the work. Despite thirteen amendments, many of them premised oa the need to address
safety issues, Energy has failed 1o take the steps nccessacy 1o work safely in » flammable gas
environmeat. Ir. 1997, less than 2 year dftcr the last significant cxtepsions were made 1 the
interim srabilization milestones, Energy abruptly stopped pumping waste fom tanks at Hanford.
Agpparently, Encrgy has decided that the way to work safely is to do no work at ail.

The State s always supported safe and fiscally responsible action ar the Hapford tanks,
bur Energy’s failure to remove radiosctive wasie from the singli-shell ranks has become
mtolzrable.  Furthennore, based on the recovery plan Encrpy recendy submitted, and on its
pumping record thus far this year, the future looks even more bleak than the past The Stare has
catefully considersd its cnforcement options. While we could sizaply asscss civil pepalties fuz

-
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Energy’s violations of the Order, we have Tio coafidsnca that this wauld accomplisk the Stare';
ultimate goal of pumping liquids from single-shell ranks to prevent further contamination of the
ground waer. -

The citizens of Washington cannot decept the amenable position i which they have been
put by Enzrgy’s inaction. The State has concluded that this vital werk will be accomplished in a
umely marner only if a court intervenes and_maintains oversight of the interim swbilization
milestones unti] they have besp met, :

Thz Statz’s suit will neme as defondants the Unitad States Deparment of LEnergy and
John D. Waganer in his capacity as mapager of the Richland: Operstions Office. It wili cite -
Energy’s failure 10 comply with the Order's interim stabilization Dilcsiopes. A copy af the dad
coraplaint i5 attached for your informadon It will be filed agd servad 60 days afler you recsive
this notice letver.

Counsel for the State in this suit are Christine O. Gregoire, Aftorney Genersl, Jay J.
Mannipg, Senior Assistant Attomey Geoegal, and Tanya Barer, Assistant Attorney Ceneral.
Counsel may be reached at P.O. Box 40117, Olympia, Washington 98504-0117. The t=lephore
number is (360) 459-6320. -

Sincerely,

Chostine & Hiegocrs- %7{2—- |

Chnistine O. Gregoire

Attorney General " Governor
Suatc of Washington State of Washinpron
Enclosure

cc:  Janer Reno, Attomney General of the Unjred States
Carol Browner, Administatar, U.S, E.P.A,
Chuck Clarks, Rezional Adminimt. U.S. EP.A Regioa X
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PERMIT HEARIn. - TECHNICAL TESTIMONY ~*VoL XIIT - 3/18/99
STUVEN ORVIL ZAPPE,
After having b.oﬁ‘first duly sworn under oath,
was guestioned &@thantified as follows:
—
DIRNCT BXAMINATION
BY MS. McMICHAEL: -

Q. Good morning, Stavae,

a. Good worning, Susan.

Q. Would you pldiﬁi state your name and spell it
for the record? |

A. Yes. My namdftﬁ Steven Orvil Zappe:; v-e-n,
O-r-v-i-1l, zZ-a~p-p~e.

Q. And what is'yguf”current position?

A. I'm a Geoloqiit.III with th§ New Mexico
Environment Department ﬂazirdous Reactive Mﬁterials
Bureay,

Q-  How long have ‘you held this position?

A. I've been emﬁﬁ@fﬁd'by the department since
January of '94, which 1if¢50ut five years.

Q.  Will you describe your educational background?

A. Yes. I have a bachelor's degree in physics

from the california State University in Fresno: and a
master's degree in geological science with an emphasis in
geophysics from the University California at Riverside.

Q. Can you describe your work experience on the

WIPP draft permit?

HUNNICUTT % PTACEK REPORTING
MAUREEN R.” CORTELLO, RPR, CCR
(S505) 474=9770 < FAX (505) 474=-9771
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Q. Can you deicfiba the document?

A. Yas. Xt's{a§;;.as I mentioned, it's thair
respanse. They havo?aﬁﬁlcﬁad to it, and I sea ye have
what is called "Attachﬁant 3" hera. There are sopge othar
documents that ware Part of this. The ralavant portion
is the Compliance Histéf}-in tha back. I reviewed this
document. Thera are two sdnmariea that ara attached.
The first one jg titlad "Environmaental Compliance History‘
(GOCO only)," and I'm»?squminq that means
government-ownad contriétor~operated. That's two pages.
And then thaere are saycr&i more pages that are simply
labaled "Compliance History.n"

Q. Does it idouﬁity onvironmenéal law violations
of Westinghouse? | _

A. According to the lotter,'yes,'it doas. It
lists several facilitio; on the first one and too many to
mention on the second summary, too many facilitigs for me

~

to mention.

Q. Approximatqu%hph many violations did you
ascertain? )

A.” I sat down and counted -- lat me see here --
307 individual or di:ctota‘violations on the two
summaries, and ¥ tecoqniio that there may ba a duplicate
here or there. found one myself. And it does not

count whatevar has bean identified on the second summary

HUNNICUTT -&-  PTACEK REPORTING
MAUREEN R. COSTELLO, RPR, CCR
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as an OSHa violation. -Th.ra ware 55 of those. We didn't(”
count those bacause those are not environmental
violations. 5o ovar qgo_gnvironmantal violations
reported on these two ;ummaries.

Q. To your knowlodéa, does Waeatinghouse operate
any facility in Naw.uaiico which is required to be
Permitted under tha Haé;rdous_Waste Act or any other
environmental statutavin this state?

A, I'm unaware of ény other facility besides WIPP:
and if there is, they have not disclosed that to us,

Q. Does the department have reason to believe that
Westinghouse will not_limilariy violate New Mexico .laws?

A, No. —

Q. Dc the applidhnﬁs oppose the department's
imposition of financial assurance requirements upon
Westinghouse? -

A. Yes, they do. Thay've submitted both written
correspondence that's-in thg record, as well as comments
on the draft permit, in"'which they state what appear to
be mainly legal objectibna.}

Q. Are you awari:ot whether EPA has taken a
position regarding thé ﬁ.partment's position to require
financial assurance?

A, Yes, I am. They have -- actually, we received

this letter, which is corraespondence -- it's in the

HUNNICUTT: & PTACEK REPORTING
MAUREEN R.. COSTELLO, RPR, CCR
(505) 474-9770 ="FAX (505) 474-9771
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administrative recorq.f-Ieﬁs 971013. 1It's a letter to
Mike McFadden of the Carlskhad Area Office from Bob, I
think it's, Hannasschléth, H-a-n—n—e-s—s-c-h—l-a*q-e-r,
and he's from EPA Reqidn’vi.

This laetter identifies financial assurance
requirements for Westinghouse, and I would like to quote
one sentence hare. :

HEARING -OFFICER GULIN: Before you do
that, do you have a coﬁy of this? Wa would like to see
copies of that. Do you hava copy of that?

Ms. Mcu%CHAEL: Excuse me. It's in the
administrative record.

HEARING OFFICER GULIN;' I undarstand, but
8o they don't hava to QB_through that right now.

MS. McﬁicHiEL: I have one copy here. wa
don'tpactuallf have a.lat‘ot copies of this particular
letter, unfortunately. :

| HEARING OFPFICER GULIN: Perhaps you could
share the copy with thdiapplicants and whoaver elsa neads

to sea a copy.
- MS. McMICHAEL: - Our apologles for that.
HEARING OFFICER GULIN: Okay. Wait a
minute. Give them an ;pportunity. We'll go off the

record.

MR. FETTUS: Ms. McMichaael, I would also

HUNNICUTT .& PTACEK REPORTING
MAUREEN R. COSTELLQ, RPR, CCR
(503) 474~9770 - FAX (505) 474-9771
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like to see a copy after the applicants are done. 0
HEARING‘&FEICER GULIN: Actually, the
court reporter reminds @6 we haven't taken a morning
break yet. Perhaps this is- an opportunity for that, and
we'll come back at five .of 11:00. Thank you.
MS. McMIGHAEL: Thank you.
(At 10:59 a.m:_a recess was taken.)
HEARING.QEF;CER GULIN: Okay. Back on the
record. I take it copiés have.been distributed.
MS. MCMICHAEL: Yes, and we apologize for

not having adeguate copies. Okay.

Q. (BY MS. McMICHAEL) Mr. Zappe, can you tell us
what EPA says in the laﬁtar_that you just described with .
regard to New Mexico's'impoqition of financial assurance (
requirements? B o
A. Yes. The endjoz;the second paragraph reads,
and I quote: ", , , thé State may impose financial
assurance requiraments dndqr.State regulations." And
then the next paragraph: ". . . the State of New Mexico
is fully delegated to 1ﬁplement RCRA."
And their letter-of the September 24, 1997,
¢clearly indicates that tﬁqy believe financial assurance
is appropriate at this é;qility.
Q. Did EPA provide public comment on the finéncial
assurance? B |
{

HUNNICUTT & PTACEK REPORTING
MAUREEN R. COSTELLO, RPR, CCR
(505) 474-9770 - FAX (505) 474-9771
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A. They providcd’puhlic commant on our injitial
draft permit. I have here 2 lettar from the racord, it'g
No. 980804. We raceivnd tnis on August 10, 1998. This
is a letter fronm David;N.ldigh, the Chiaf of Naew Maxico
and Federal Facilitias Section of EPA Region VI, to

Benito Garcia as a comment on the draft permit.

Q. Does EPA suggest that financial assurance is
improper? _; E
A, No, on the contrary, this letter -- and if you

locok at cOmmant No. 3, it states, and T quota:
"Thesa‘iictions refer to the
permitcees' and should ba clarxried
to define tha rolationship hetween
DOE and the contractor, WID. The
parmit shoutd%dcscribe tha financial
assurance roibonsibilities of the
cOntraceof~as}tnquired by NMED."
» Q. Okay. Doos‘y?w Mexico balieve that the
Department of Energy wiil provide adequate funding for

closure or post-closura?

A. ° No.

Q. And what do you base that opinion on?

A. We hava had'ixpori.nca hera in Naw Mexico, at
Los Alamos National Laboratory, in which DOE has used, as

a defense to cleanup obligations, tha Antidotlcxency Act,

HUNNICUTT & PTACEK REPORTING
MAUREEN Rs GOSTELLO, RPR, CCR
(503) 474=9770 - FAX (505) 474-9771
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.

in which they say the ggadoquate funding is a defense to [

cleanup. A

Q. How did yqu_é&ih_your understanding regarding
that opinion? -

A. It's based_uésn conversations with Benito
Garcia, my bureau chief} W{Fh John Tymkowich,
T-y-m-k-o-w=i-¢=-h, who;ig the program manager for
enforcement and inspection pProgram, who haszs dealt with
enforcement issuas at Los Alamos National Laboratory; as
well as it's common knowledge among the People in our
department, who deal with raegulatory issues at Los
Alamos. And just to clirity,-Los Alamos is a Department
of Energy facility wh;:h‘ia operatad éy the University of
California. N

Q. Has the deparﬁmont explained its position to
applicants in writing in thae administrative record?

A, Yes, we have{: The very first letter that I
referenced also has a sgatoﬁent in there.

| Q. Can you desé;ib. =~ read into the record the
department's position? |

A, Yes, this is,_&géin, in the records is 970930.
It's the September 24thjietter. I'm going to read
basically half of a parﬁgraph.

“In addi;idn, in'1992 the

adequacy of faderal funding has

HUNNICUTT & PTACEK REPORTING
MAUREEN R. COSTELLO, RPR, CCR
(505) 4749770 -~ FAX (505) 474-9771
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i 1 becone a gigmificant issue related to

2 fadera) tactriﬁy'cpmplianca undar

3 RCRA and stiéighiiardous waste laws.

4 | And, in tacté inadaquacy of funding

5 is usea by t@&eral facilitias

6 | throughout the Unitad States as a

7 defanse undd:;tho Antideficiancy act

8 to compliancciwith its obligations to

9 comply with éhvironmontal_laws.

10 Since 1983 Cthrass passed tha

11 Federal Fgcil?ty Compliancae Act,

12 which as anfaiundm.nt to th? Resource

13 Conservaticn‘#nd R¢covery Act

14 affirmativaly-places fadaral

15 facilicies oniqqﬁal footing with

16 privatae antitios.?

17 Q. You justbtaltifibQ that other statas also hava
18 this concaern. Can you g;plhin more specifically why

19 New Mexico doubts that ﬁnqrogpartmcnt of Energy would
20 ‘have adaquata funding as-fﬁ relataes to other atates? po
21 you hava any examplas-og that?
22 A.  Certainly. The one I would like to talk about
23 relates to the DOE facfiity-at Hanford in Richland,
24 Washington. And, nqainﬁhthare the Department of Enegéy
23 has claimad inadequato;(undihg as defense to {ts

HUNNICUTT & PTACEK REPORTING
MAUREEN R. COSTELLO, RPR, CCR
(305) 474-97TQ - FAX (%503) 474-9771
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obligations to clean up. . ‘.
MsS. MgFiCHFEL: For the record, I'm
distributing a lettér €o the parties.
Q. (BY Ms. Mc!IéﬁAEL) Mr. Zappe, can you

identify, for the record, the lawsuit you just referred

to in the letter?

A. Yes, this is } == I'll first identify the
letter. It's a June 8, 1998, letter addraessed to
Federico Pena, who is the Secretary of DOE, or was then,
to John Waéoner, tha mq;agqt of the Richland Operations
Office, and the lettar is signed by the Governor of the
State of Washington, Ggfy Locke, and the Attorney General
from the State of Washington, Christiha Gregoire. And

of the Hanfora Fedefal Facility Agreement and Consent
Order. | |

Q. What does théflotter state, if you could be
specific with regard toipaQe numbers?

A. Yes. On pagdiz, the second paragraph, the
first full paragraph, it Just gives some background
history saying that ip iQBQ, the state, Energy -- which
is the Department of Energy, DOE -~ and EPA engaged in
negotiations which resuit#d in a consent order, dated
May 15, 1989.

And this consent order, if you read through

HUNNICUTT:- & PTACEK REPORTING
MAUREEN R.. COSTELLO, RPR, CCR
(505) 474-9230 - FAX (505) 474-9771



SRIC  TEL:505-262-1864  Jul 31°02  14:48 No.001 P.11

:w,‘ N . ‘M‘J 24 ll
PERMIT HEAK.6 - TECHNICAL TESTIMONY*! vor XIII - 3/18/99

1 like the bottom pParagraph, required that DOE establish a
2 procedure to remova hlahiy-radioactive mixed waste from
3 corroding sinqla-shalli&;Asinqle—walled steal tanks; and
4 the removal of tha wasta was called "intarim

5 stabilization measuros.“

6 And this agreement established milestones for
7 ¢leanup; and if you go.to the third page, it talks about
8 disputes that arosae ov;r_noqotiations to try and extend
9 the milestones. and the second paragraph states, fifth,

10 sixth lina down: “Enciq?-citod as the reason for its

11 action a lack of tundiﬁq.ﬁ Tha lack of action -- or tha
12 action was to stop pumping.

13 And then thli--—i think the part that's

14 actually underlined 1n;ilepr here, it's the

13 next-to~-last paragraphz states:

16 | "Enerqy blamed unresolvaed safety

17 isgues and iﬁédoquata funding for its

18 ‘ , inability to’ﬁcct these interinm

19 stabilizatioﬁimilostoncs.“

20 Tha very nnxt;lontonc., though, statas what the

21 State &f Washington beliéQQl is the case and they say:

22 "Delays have rasulted not from

23 safety issues; however, but from Energy's
24 failure to implemant available solutions
25 ' in a timely manner." |

HUNNICUTT & PTACEK REPORTING
MAUREEN R, COSTELLO, RPR, CCR
(303) 474-9730 - FAX (505) 474-9771
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MS. MCMICHAEL: For the record,

Mr. Hearing Officer, th?arl;tter we would like to have
entered into thae heari;g record.

HEARING OFFICER GULIN: Any objections?

MS. NIJMAN: Yes, Judge, we would object
to the extent that this letter . is written by people we
don't know. Mr. Zappe was not involved in the situation.
It was never produced prior to this point. Thare is just'
not sufficient information from this letter to determine
what actually happenad here.

HEARING OFFICER GULIN: Do you want to

respond? _

MS. MQKiQHAEL: Yes. I can certainly veolir
dire Mr. Zappe on how hé received the letter. The
testimony was relatad_té other states providing
New Mexico's concern as;to why we should be concerned
about inadequate funding, and I beliave he just read into
the_;ecord a paragraph ;f the letter to support that
position, the statement.

HEARI&G dﬁriCER GULIN: There is certainly
no dispute as to its r@igyance. I note that the
department is not subjeéﬁ ﬁb the sama requirements for
producing documents 1nv§gvance as the other parties in

this case. I think there's beaen an adegquate foundation

for the latter. I will admit it only to the extent that

{

|

HUNNICUTT & -PTACEK REPORTING
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1 it goes to the issue tnat the Department of Energy sought
2 to assert the inadequady of funding as a defense in this

3 matter, but for not other reasons. S0 it's admitted,

4 :E(June 8, 1998, letter to Pena

5 -from Gregoire and Locke admitted)
6 Q. (BY MS. McMICHAEL) Mr. Zappe -~

7 A Yes, - -

8 Q. == has the dcﬁartment permitted any other

9 hazardous waste disposal facilities where it's required
10 financial assurance andiliability coverage from a private
11 operator in Ney Maxico?"

12 A, We're currontiy in the procqss of drafting a
13 permit for a private tdéility that will be disposing of
14 hazardqus waste outsida of Roswell, New Mexico. TIt's
15 | called Triassic Park. Phis is a privately-owned and

16 operated facility,'which, like all the other private

17 facilities we have in this state, we have imposed

18 financial requirements- upon.

19 Q. Has the deparwiWht bermitted any other

P

20 federally-owned facility for mixed waste disposal in

21 New Mexico?
22 A. No. It thefi;§ been any disposal at a federal
23 facility in New Mexico, it's baen undar interim status

24 and not under a permit.

25 Q. Does the departmant beligve any other states

HUNNICUTT & PTACEK REPORTING
MAUREEN CQﬂIELLO RPR, CCR
(505) 474- 9770 - FAX (505) 474-9771
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FACILITY_NAM

CLEVELAND (MAVAL SYSTEMS)
CLEVELAND {NAVAL SYSTEMS)
BW1 SITE

ANNAPOLIS -~ ESG
ANMAPOLIS - BSG
ANHAPOLIS -~ BSG
FAYETTEVILLE PLANT
PAYECTEIVILLE PLANT
OLDEMAR PLANT

GLASSPORT REPAIR

BEDFORD PLANT

; - COETETVILIE, K3
' } mOoLOGY' aRoud '

CHESWICK SITE

CHREWICK SITE °

PRENTING DIVISION

THERMO KIMG MCNTOOMERY
GRAMD PRAIRIE
GRAND PRAIRIE
GRAMD PRAIRIE
GRAND PRAIRIR
RICHMOND ZNOINEERING SRY.
BUFFALGC MOTOR
KAMSAS CITY REPAIR
EILLSIDE

21
AIIAS BURNAS - HREAKERS
THERMO KING ARECIEO
SUNHYVALE SITE (MARINE)
SUNNYVALY SITE (MARINE)

CLEYELAND {NAVAL SYSTEMS)
CLEVELAND (NAVAL SYSTENMS)
SITE
SITE
SITR
SITR
SITE
SITE-

CEEEEE

OJLAWENY COMMON.COMPHIS.SLD
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STATE BVENT DATE AGENCY

90/04/09
90/07/12
90/07/12
90/07/12
s0/08/2¢
90/06/22
90/04/16
90/02/21
96/03/22
90/06/26
$0/06/08
$0/0B/10
90/02/08
90/02/14
$0/08/02
$0/11/19
s0/11 /01

¢]:ﬁaﬁ:

20/04/18
. ' safon/ps .
90/05/07
90/10/23
80707727
90/12/06
30/12/18
sof12/18
9003701
90£01/09
90/01/08
90/91/02

91/07/03
91/01/01
9170%5/14
91/05/13
91/09/10
91/10/23
91/04/23
91/04/23
91/11/1%
$1/11/05 °
91/08/30
91/07/23
91/06/27
91/02/11

SEBBEBL22RPORN

—.

ENVIRONMENTAL QUALITY BOARD
OHIO EFA

OHIC EFA

STATE OP MARYLAND

ANNE ARINDEL COUNTY

ANE ARUNDEL COUNTY

ANME ARUHDEL COUNTY

CITY OPF FAYETTREVILLR-PHC
CITY OF FAYETTEVILLE-PHC

ENVIROMMERTAL QUALITY BOARD
EPA

BAY AREA AIR QUALITY MAN DIST
BAY AREA AIR QUALITY MAN DIST
OHIO EPA

- C’I0 EPA

OHIO XPA

OHIO EPA
EBALTIMORE COUNTY
STATE OF MARYLAND
BALTIMORE COUNTY
BALTINORE COUNTY
BALTINORE COUNTY
BALTIMORE COLRITY

EVENT_TYPE VIOLATH TYPE

A

3T

AEEELE

i

3333530R0E55ED

LETRTTTAARARAARRERRRLLERES

NOV
Nov
NOV
Nov
NOV

PINE_PAID

- = ————

$6,978
$20,000
$20, 000

$1,008

$29,950
$4,000
$§2,500

§5,000
$5,850
$as
$63

" PH EXCEEDANCE

J1ds

A

EVENT_DESC

ANNUAL HAZ WASTE TRAINING

NO LAND BAN CERTIFICATIONS
GENERATCR & STORAGE RAGULATIONS
IRADEQUATE DRIR¢ ILABELING

TSS AND BOD EXCEZRDANCES

TSS AND COD EXCEEDANCES

oD, BOD,TSS, 0TLL GREASE EXCEEDANCES
BOD & COD RXTEEDAKNCKS

BOD,COD, & TE3 RXCEEDANCES #

OPERATING PAINT BOOTH W/C PERNIE
BTORME OVER $0 DAYS; WO LABRLS ©
PHOSPHORUDS EXCEREOAMCE

TREATING W/O TSD PRRMIT, TRAINING,EIC.

Z92-505: 131

PAILURE 9O FERFORM SELP-NOWITORING
EXCEEDED CITYY DISCHARGE LINITS

FORY MOT SIGNED BY AUTHORIZED REP
FAILURE TO MONITOR POR SILVER AMD TT(
EPA/RCRA ADMIM.COMPLAINTFROM 10/13/8i .
PROM O1/80 _ <
PCB CONTAMIMATED OIL DRIPS FROM OIL 1~ |
MEED 70 FILE GENZRATOR’S AHNUAL REPO

5

i
¢0.1¢

ILLEGIBLE HAZARDOUS KASTR LABEL
EPA ADMIN COMPLAINT FROM 06/22/89
OPXN CONTAINER RULR

OPEN CONTAIMER RULE

FAILURE TO SUSBMIT FIHANCIAL ASSURANCE..
FAILURE TO SUBMIT ANNUAL REFORT
EXCREDED ACDCRULATION OF RECYCLAHLES
DOCUMERT EAZARDOUS WASTE INSPECTIONS
Pt EXCEEDANCE

AL CLERMER DISCHARGE TO STORMSINER
P EXCEEDANCE

A

PH EXCEEDANCE
PH EXCEEDANCE

70°d <00 ON vS




THPLIANCE HISTORY

EVENT_YEZAR
FACILITY MAM STATE EVENT_DATE ACENCY ' EVENT_TYPE VIOLATH TYPE FINE_PAID EVENT DESC
51 .
8BWI SITE D 91/01/186 BALTIMORE COUNTY POTH NV PH EXCEEDANCE
BIRMINGHAM REPAIR PLANT AL 91/10/24 EPA TSCA NON PCE STORAGE TIMEZ EXPIRED
ADVANCED TERCE LAB (ATL} MD 91/08/05 COUNTY POTH Nov FE EXCEEDARCE
ADVANCED TECH LAB (ATL) MD 91/08/05 COUNTY POTH OV CHROMIUM & LEAD EXCEEDANCES
HUNT VALLEY SI?R (ILSD} WD 91/01722 BALTIMORE COUNTY POTW NOV SELF MONTTORING REPORYT :
LIMA SITE (ESD-ESG) o 31/04/01 . TSCA Ca §3,000 SRTTLED BY CONSEHT AGREZEMENT H
ASHEVILLE PLANT HC 91/05/28 NC.DEPT HRALTH WAT RESOURCES ECRA Nov SATILLITE ACCUMULATION, CONTING, PLAN — |
PAYETTEVILLE PLANT NC 91/07/17 €ITY OF PAYRITEVILLZ-PWC pOoTH NoW BOD,COD, TSS EXCEEDANCES PR
CHALLEMGIR - VIDALIA GA 91/06/26 QA ENVIRONMEWTAL WROT DEPY o™ Nov IMADRQUATE WAYRR BAMPLING PROCEDL o
MANOR PLANT PA $1/08/01 PA DEPT ENVIROM RESOURCES AIR HOV-LA $500 ODCR EXCEEDANCE o
ABINGDON MIRE PACILITY VA 91/07/18 POTH Nov Lf' :
ABINGDOM WIRE PACILITY VA 91/10/17 POTN wov N
ABINGDCH MIRE FACILITY a $1/10/17 POTW nov o)
ABINGDON MIRE PACILITY YA 1/12/16 POTW wov N
ABINGDCN WIRE PACILITY u 81/07/03 RCRA uoN $5,000 S
~. LANENELLE ¥ 7 ulm'::ao . RCRA OV R , 0
- . N . 1 31/03/11, BCRA o ! ' o
m-—uﬁm‘ o ":' ‘rjol a8 ‘Ark ot n - .0 &~
PIYTIRNGE R " 91710707 oW ¥ '
SCIENYIVIC aope TN s1/04/02. RORA, wv
m TURBINE PLAW we 91/09/10 RCEA wov
TURDINE PLAMT M 91/09/04 POTN wov RING
CEARLOIYTE TURBING PLANT ue 91/09704 POTN nov EXCEEDED MONTBLY Am FLOM POR 7/9%
CEARIOTTE TURRINE PLAMT wC 91/08/08  RCRA Hov FAILURE YO PBOMPTLY RESTORE LOUST AREA
CHARLOTTE TURBINE PLANY ue 91/02/01 ATR WOV $1,720 RXCEEDED PARAMETERS :
COLIMBIA PLANT . 8C 91707705 ] NPDES wov EXCEEDED FRCAL COLIFORM LIMIT o
CHESWICK B1TR PA ?L/12/04 PA DEPT OF ENVIRON RESOURCES AIR Bovw HO IMSTALLATION PERMIT FOR DRTING OVEN —
CHESWICK SITE PA sL/11 /08 ALLEGHENY COUNTY HEALTH DZPY AIR Yov HO TMSTALLATION FERMIT POR BOILER
APTUS - ARAOCNITE, UT Ur . 91/04/22 UTAH DEPARTMERY OF HEALTH RCRA Nov $17,500 IMPROPER STORAGE AND LABRLING
APTUS -~ ARAGCNITE, UT ur 91/02/28 UTAH DEPARTMENT OF ERALTH AIR Now 47,000 IMSTALLATION W/O A PERMIT
DELANARE COUMTY RESOURCZ PA 91/12/06 PA DEPT EMVIROM RESOURCES AIR HOV PERFORMAMCE TEST SCHEDULE POR cnf :
DELANARE COURTY RESOURCE PA 91/03/18 PA DEPT EMVIROM RESOURCES AIR Hov PERFORMAMCE SBTACK TEST SCHEZDULZE :
DELANARE COUMTY RESOURCE PA $1/05/10 PA DEPT EMVIROM RESOURCES AIR NOV ODORS AND VISIBLE EMISSIONS
KHOLL E. GREENVILLE FA $1/05/01 PA DEPT EMVIRON RESOURCES RCRA wov COMTAINER STORAGE IKSUFFICIZNT
CHALLENGER- GRAND PRAIRIE TX $1/07/28 CITY OF GRARD PRAIRIR POTH wov UNTIMELY REPORTOY ACCIDENTAL DISCHARGE
EDGEMOHT (ESD) FA S1/04/17 STATE OF NEW JERSEY RCRA Nov PAILURE YO SUBMIT ANNUAL REPORT —
EDGRMCUT (ESD) PA S1/06/25 EPA TSCA NOR PCB RECORDKEEPTEG, STORAGE, HANIFRSTING ™
EDGENCHT (ESD) A "91/08/01 B TSCA HoN RECEZIVED MOTICE OF HONCOMPLIANCE 7/2/9 (/) |
BZAUMONT REPAIR ™® 91/05/16 TEXAS AIR CONTROL BOARD AIR NOV ZXCIEDING AIR DISCHARGE LIMITS &~
PINETREE POWER TAMWORTE NH s1/10/c7 AIR NOV 893,000
BAYAMON TUP PR s1/01/01 EPA TSCA AC $35,000 PCB ADMINISTRATIVE COMPLAINT g
MISHANAKA TEST LOOP . IN 91/01/28 IDBM WPDRS WON EXCEEDED PERMIT LIMIT T
WALTZ MILL PA 91/05/03  PADRP : HJDRS oV DID NO? USE PROPER TEST PROCEDURES o
BATON ROUGE REPAIR LA 91/07/03  CITY CF BATON ROUGE FOTW AC FAILURE 7O SUBMIT REQUIRED WASTEWATER 8 ;
ANALYSIS ,
BRADMONT REPAIR L 4 91/09/05 TEXAS ATR CONTROL BCARD AIR NOV EXCERDED AIR DISCHARGE LIMIT 5 .
KANSAS CITY REPALR Xs 91/08/01  XANSAS CITY HEALTE DEPY. AIR wov EXCESS AIR EHISSIONS .
o
Ul
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n

wEGS GA 91/01/03 DOL OSHA Nov s600

COLUMBIA sc $1/01/06 DoL OSBA NGV $840

GRAND RAPIDS MI 91/01/29 DOL OSEA HOV $1,440 ~
PORT 8T JOR-RSD FL 91/04/03  DOL OSEA wov $23,875 :
PRODUCTOS-SANTA 1SABRL R 91/04/08 DAL OSHA NOV $120 i
ARECIBO-THERMC KING PR 91704723 DoOL OSHA wov $2,100 —
TAYIOR-GLADWTM MI 91/05/20 DoL OSHA Hov $360 -
CHALLEMGER, LOS ANGELES cA 91/05/30 DOL OSHA NOV $2,450 Ul
CHESTER-RESD PA $1/06/03 DOL osHA Hov $3,000 S
GALIATIN-PGSD ™ $1/06/27 Do : osHA Nov $4,878 o
SYLMAR-FORTIN oA 91/08/20 DOL OBHA HOv - N
CHNESTER-~RESD PA $1/10/1 DOT OSHA wov $3,315 Q|
PAGELAND ~CHALLEWGER ac 91/11/20 DOL OBHA won $3,200 N
PAGELAND -CHALLEMAER ac 91/11/25 DpoL GSBA v $1,600 —
COLLEGE STATION-18Q i ] 91/12403 DpoL 0S8 v $6,825 0
COLIMBIA sc . A ... bem wy S 930,628, .. oy -
26 o R . R 1V, 1.3 ¢ x ORI, nov . 800 B =

s 'l‘ [

2 (.

SURIYVALE SITE (MARIME) CA s2/08/31 BAT AREA AJR OCGRALITY MAN DIS? AR wov EXCLIDED REPORTING PERIOD

SUMITVALE SITE QURINE) CA 92/07/16  BAY AREA ATR QUALITY MAN DIST AIR now EXCEEDED REPORYING PRRICD

CLEVELAME (MAVAL SYSTEMS) O 92/09/2%  CHIO EPA RCRA RV FAILURE TO SURMIT CLCSURE COST RSTIMATE |
CLEVELAMD (HAVAL SYSTEMS) OH 92/06/14¢ OHIOC EPA RCRA nov PALLURE TO AMEND CONTINGENCY PLAN :
CLEVELAMD (MAVAL SYSTENS) OH 92/08/1 ¢ OHIO RFA RCRA wov FAILURE TO SUBMIT WAST AMALYSIS o
BHI SITR ) 92/11/19 BALTIMORE COUNTY POTH wov EXCEEDED PH LIMIT =
BUI SITE W . $2/10/22 STAYE OF MARYLAND AIR co MUST CONVERY T0 LOW VOC COATINGS —
BWI SITE MD - 92/03/15 BALTIMCRE COUNTY roTH HOV ZINC EXCEROANCE o
BV SITR MD 92/09/09 BALTIMCRE COUNTY POTH Hov ZINC RXCEZDANCE -
BWL BITE w 92/06/08 BALTIMORE COUNTY POTH HOV PH EXCEEDANCE * -
MBAFOLIS - ESQ W 92/D6/19 ANNE ARDMNDEL COUNTY POTH Now LINC AMD FOG EXCEEDANCES Q
THERRMO KING HLORCINGTON MY 92702720 AIR Nov N
ARAVER PLAMT PA 92/02/05 PA DRPT XWVIRON RESOURCES HPDRS NoH COPPER & ZINC EXCZEDANCES ;
BEAVER PLARY PA 92/08/10 PA DEPT ENVIRON RESCURCES RPDES co COPPER & ZINC EXCZEDANCRS

ASHEVILLE PLANT NC s2/08/18 METROPOLITAN SEWZRAOGE DIST POTH NOV ZINC & COPPER EXCERDANCE =
GLASSPORT REPAIR PA 92/06/30 PA DEPT ENVIRON RESOURCES AIR wov $1,800 OPERATING WITHOUT PERMITS =
CHALLENGER - VIDALIA GA 92/03/16 GA ENVIROWMENTAL PROT DEPT RCRA Hoy N0 TCLP FOR E-COAT SLUDGE . o
BEDFORD PLANT PA 92/01/15 PA DEPT ENVIROM RESOURCES RCRA Nov IMPROPER ACCIRIULATION OF HAZ WMASTE &
HAMPTON PLANT sc 92/09/14 DEPY UBALTE ENVIRCN CONTROL HpDES Hov BXCREDED BCD LIMIT :
HAMPTON PLANT sc 92/08/18 DEPT HEALYH ENVIRON COMTROL NESHAP ROV REMOVED ASBESTOS NOT STORED WET =
MOBILE REFAIR AL 92/06/22 CITY OF MOBILR PoTH Hov WASTEWATER DISCHARGE RXCERDANCES .
SAM LORENZO PLANT (PEMI) PR $2/06/25 EHVIRONMENTAL QUALITY BOARD AIR Nov INSTALLED PCLLUTION SOURCR W/0 PERMIT O
WALTZ MILL PACILITY PA 92/09/26 PA DEPT ENVIRON RESOURCES WATER Nov SUBSTANDARD AMALYTICAL LAB O |
SCIENTIFIC ECOLOGY GROUP TN 92/06/11 TH DEPT HBALTH & ENRVIRONMENT  RCRA Nov 'STORAGE OVER 90 DAYS; OPEN CONTAINERs '~
CHARLOTTE TURBIKE PLANT HC $2/03/02 HECKLENBERG COWTY POTH Nov BOD , CHROMIUM , HICIRL ARD FLOW EXCERDANCE U
CHARLOTTE TURBINE PLANT o] 92/01/03 UMECKLENBERG COUNTY POTW Hov NICKEL AND ZINC RXCEZDANCES o

(o2
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2
BLAIRSVILLE PLANT PA $2/03/3C PA DEPT ENVIRON RESCURCRS RCRA CA $500 INACCURATE MANIFEST
WESTERR ZIRCONIUM PLANT ur 92/08/11 UTAE DEPT ENVIRON QUALITY RCRA Nov PART A APPLICATION SUBMITTED LATE !
APTUS - ARAGONITE, UT ur 92/07/22 UTAH DEPARTMENT OF HEALTH RCRA ROV IMPROPER HAZARDOUS WASTE ETORAGE :
APTUS - ARAGONITE, U ur 92/03/03 UTAH DEPARTMENT OF HEALTE TSCA Hov $7,500 THO TAMKS EAD NO TECA LABELS -
SCHLAGE ELECTRONICS CA $2/03/09 SANTA CLARA COUMTY RORA Mov INTERPRETATION OF GENRRATOR ¢ TSOF REG(T] .
DELAMARE CGUNTY RESOURCE FPA $2/11/17 PA DEPT ENVIRON RESOURCES aIR HOV FUGITIVE DUST EMISBICNS £
DELAHARE COUNTY RESOURCE PA 92/11/17 PADER AIR CA $54,000 FUGITIVE DUST ® n
BAY ENERGY BYSTEME FL 92/12/31 FLORIDA DEPT ENVIRON RESOURCES AIR Nov EXCEEOED PARTICULATE EMISSION LI o
XNOLL E. GREERVILLE PA s2/05/02 PA DEPT ENVIRON RESOURCES AIR Nov PRIMARY BURMER MOT OPERATING Ul
HORSEEEADS ORPERATIOMS [} 4 $2/11/17 ZPA spoES nov 28 EXCEENANCE I
WEST VALLEY MRXLEAR SVCS, NY 92/08/30 EPA RCRA o LODR/CONTAINER STORAGE . 8
BAVAMBAH RIVER SITE sc 92/01/14 SCDHEC RCRA now EXCEEDED FERHITTED VOLUME LINYIT-F-AREA |,
SAVANMAN RIVER SITB sc 92/05/29 SCDHRC TACA wov JHFROFER BREPGRTING - ASBESYOS ABATRIEL |
SAVAMMAE RIVER SITZ 5C 92/08/07 SCDEEC CRRCLA wov s FALILURE 70 REPORT TRIT. RELEASE TO MRC —°
SAVANMAR REVIR BITE sc nlnlo'.' acomEsC . . RORN . -] 1950 2 utupmu g
() WONDEN EYSTEMB - C¥ cr s2/82/18 T T P . v . , t o
BECKLAY IWGINEIRING SEIVY uwv °  32742/M8 W DIV MAURAL REOOURCES hCi nov ormua’ mmm:
MOBILE REPAIR AL 92/08/21 CITY OF MOBILE : o™ now UARTENATER B EXCREDANCE S
HORILE REFAIR | AL 32/85/28 . QEETY OF MOBELE " poTw »o07 MASTRMAYEN - FOCEEDANCES
HOMESIOOD REPAIR PA $2/08/24 VBDOL osBA wv $2,926 MACHINE GIARDIWG ‘
GLADMIN-BLYTHEVILLE AR 92/01/30 oL QSHA wov $7,150 :
KANSAS CITY-ARP. SVC, MO 92/01/10 = UVEDOL 0SHA ov $4,9850 :
CRALLINGER - PORTZAND ~ 92/05/13 OUSLOL OSHA nov $100 :
PGH. ~ESD/ARG T PA 92/08/13  USDOL OSEA nov $2,700 :
LADSOM-RSD 8C 92/08/04 U3DoL. GSHA WV 30,250 [}
GALLATIN-PGS0 ™ 92/10/02 wspolL OSHA nov $4,450 c
S$ZG~0AK RIDGE ™ $2/11/17 usDOL asaa wov 4800 —
CHALLEHGER-GRAND PRAIRIEZ  TX %2/12/11  USDOL OSHA HOV 897 , "
RSA-ATD FL 92/12/23 VSDAL, OSHA ROV $6300 f" PN
CARLSBAD we 92/11/03  usDOL OSHA Nov 82,225 . -
PGH. ~-RENEWAL PARTS PA 92/08/24 USDOL CSHA Nov $2,925 8 '
JUANA DIAZ ~ BC BOARDS R 93/05/11 EHVIRONMENTAL QUALITY BOARD RCRA Nov IRADZQUATE AISLE SPACE IN STCRAGE AREA : f
TEERMO KING CIALES PR 93/05/27 ZHVIROMMENTAL QUALITY BOARD RCRA NOY $14,000 INADZQUATE LABELING, TRATMING, ETC. w2
THERMO XING CIALES PR $3/02/03 ENVIROMMENTAL QUALITY BOARD RCRA Nov MUST REVISE oom:mucr FLAN Ul
THERMO KING ARECIBO PR $3/06/11 ENVIRONMENTAL QUALTTY BOARD RCRA Nov TRANSPORTING HAZ WASTE W/O PERMIT A
BWl 8ITE w 93/03/24 BALTHORR COUNTY POTH NOV $100 2N EXCREGANCE -
BWI BITZ MD 93/01/20 BALTIMORE COURNTY eoTv NOW IN EXCEEDANCE ) o !
BNI SITE MD $3/06/28 BALTIMORE COUNTY POTH Nov §1,800 ¥FE & 2M EXCEEDANCR; FAIL TO RESPOND <
ANNAPOLIS - ESG D 93/02/03 ANNE ARUNDEL COUMTY POTH NOV ZN AND FB EXCERDANCES 8 i
AMMAPCLIS - ESG H 93/01/06 ANME ARUNDEL COUNTY POTH Nov ZN, A3, CU, AND FOG EXCREDANCE NS
BEAVER PLANT PA 93/11/01 PA DZPT ENVIRON RESOURCES NPDES CA §13,400 COPPER & ZINC EXCERDANCES
LONDON PLAMT Xy $3/04/30 CITY OF LOHDON POTH Nov COD, OIL & GREASE EXCERDANCES o
LONDOR PLANT XY s3/04/22 CITI OF LOMDOW POTW NOV Q0D & BOD EXCEZDANCES o b

Q1
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FACILITY NAM STATE EVENT DATE AGENCY EVENT_TYPE VIOLATN ! TYPE  FINE_PAID EVENT DESC
[x 1 .
LONDON PLANT XY 93/04/26 CITY CF LONDCH POTW NOV FE EXCREDANCE
ASHEIVILLE PLANT NC $3/02/23 NC DEPT HEALTH NAT RESOURCES RCRA Nowv LACK OF ANNUAL TRAINING REVIEW
FAYETTEVILLE PLANT ne 93/04/02 CITY OF PAYETTEVILLE PWC POTH Nov PH & TS58 ENCEEDANCE
YAYETTXVILLE SLANT He 93/05/21 CITY OP FAYETTEVILLE-PHC POTH NOV CHROMIUM EXCERDANCE ;
GREEWWOOD PLANT s¢ 93/05/19 SC DEPT HRALTH ENVIRON CONTROL RCRA NGV SATELLITE ACCUMULATION & MASTEZ STCRAGE iy
MANGR PLANT FA 93/08/06 PA DEPT ENVIRCH RESOURCES TANK Nov FAILURE TO SUBMIT SPR PLAN m
APTUS - LAKEVILLE,MN » 93/03/09 EPA TSCA HOM PCE ANKUAL REPORT ERRORS , .
APTUS -~ LAKEVILLE ,MN mw - 93/12/22 RCRA. How CONTING. PLAN & IMADEQUATE AISLE :” gt
APTUS - COFFRYVILLE, XS XS  $3/03/01 rscA Nav $65,000 INFROPER TSCA LABELING S
WALTZ MILL PACILITY PA 93/c8/06 TANK NOv FAILURE TO SUBMIT SPR PLAN Ut
WALTZ MILIL, FPACILITY PA 93/08/19 WFDES ROV SEMAGE DISCHARGE RXCREDANCES I
SCIENTIFIC XCOLOGY GROUP T 93/11/19 RCRA co UNTIMELY AMMUAL BAZARDOUS MASTE REPORT |
GLADOO BQUT PNENT K 93701712 ' N
COLIMBYA PLANT sC %3/04/¢7 NrDRS Rov DO PARAMETER TESTID BY CMCXRTIFIZD LAZ |
BLAIRSVILLE PLANY PA 93702724 RCRA cA $500 IMACCURATE MAMIFESY —
BLAIRSVILLR PLAMY PR 93/01/14 ACEA | WOW-CA " $3500 zmnﬂqmapnw - Q0
LLE ; P $3/07430 mu v , Y e —n-p.dnmmmz 2
Wﬂ- ve Ox 53 ARA3p: N " now=-ch $5,500 MOMCOMPLIANCE WITS 30 271492 .
BAY 'mfivreus L 03/21/24 AIR wow DIBANLED CEM BONImMGZNT
FMOLL K. LLE PN 03/03/84 . -ATR noy. - BACY | IMOORRNCTLY .
BORSEEEADS ons tr, 83/03/23 BCRA ROV ALLEGED mum TO COVER BEGREASEIRI i
BORSENEADS OPERATIONS [ 4 93/03/29 . AIR nov :
CHESAPEAKE PGBU VA $3/05/01 STATE OF YIRGINIA PO ww SUBMITTED LATE mm REPORT i
CHESAPRAKE FGEU VA 93/04/01 STATE QP VIRGINIA rOTH How SUBMITTED LATE DISCEARGE REPORT 1
CHESAPEAKE PGBU VA 93/04/01 STATE OF VIRGINIA PO Hov FAILURE TO SUBMIT OGM MAMUAL :
CHESAPEAKE PGEU VA $3/03/01 STATE OF VIRGINIA POTH HOV ITNCORRRCT FLOW VALUE ON 3/93 DMR o
EDGEMOMT (RSO0} PA 93/09/29 EPA TSCA HoM FCB LABBLING & STORAGE s
TER CLUMB AT PELICAM BAY PL 83/01/11 WATRR <o "9199,080 UNFERMIYIED FILLING OF WETLAMD AREA o
HOUSTON REPAIR ™ $3/04/28 CITY OF BOUSTOM POW wov NASTEHATER DISCHARGR INCEEDANCES WL
HOUSTON REPAIR ™ 33/07/19 CITY OF BOUSTOM POTH qov WASTEMATER DISCHARGE RXCEEDAMCES i —
KAMSAS CITY REPAIR Ks 93/12/16 KAMSAS CITY MRALTH DEPT. ATIR CA VISIBLE SMOKE RNISSIONS - -
KANSAS CITY REDAIR xs 93/11/29 KANSAY CITY HEALTH DRPT. AIR wov VISIBLE BMCEE EMISSIOKS 8
WEST VALLEY NUCLEAR SVCS. NY 93/03/23 RPA/ATDEC RCRA NON :
WZSTERN ZIRCONIUN uT $3/02/21 UDBQ RCRA o $5,000 PART A/PART B PRMIY
CLEVETAND QH 93/09/20 EPA TSCA o] PCE STORAGE OVER ONE YEAR
CHARLOTTR PGHU ¥V 93/12/0¢6 Qap POTW NoN BXCEEDED PEMITTED & FLOW LIMITS :
CHARLOTTE PGBU nv 93/06/15 QD POTH RON EXCERDRD PXMITTED ZM LIMIT e
CHARLOTTE PGBU nv 93/05/11 (a7 7] POTH NoN EXCREDED PEMITTED FLOW LIMIT OF
CHARIOITE PGBU NV 33/02/11 oo POTN BoN EXCEEDED PEMITTED PH LIMIT &
RNAROLIS 7] 93/12/08 DpoL OSHA NOV $312 o
SANTA ISAREL PR 93/06/16 DOL OSHA NOV -- o
KETRON OH 93/08/03 DoOL OSHA sov : -- -
CETROH oE $3/08/18 DOL OSEA NOV $3,000 8 ‘
ARAGONLTE ur 93/11/23 DOL OSHA Nov §350 RO L
IRMENGHAM-REPAIR AL 93/12/08 DoOL OSHA OV $20,425 - ~
o
oo
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FACILITY MAM

L

SURNYVALE SITE (HARINE}
SUNNYVALE SITE (MARINE}
BHI SITZ

HBHI 8ITE

BWL SITE

8Nl 81T

AAPOLIS - ESG

MUSKEGON-IMOLL
E. PALESTINE-GLADNIN
OCRANIC-ANHAPOLIS

25
BOBART MECHANICAL REPAIR
BWl SITE
84l SITB
HWI SITR
BWI SITE
DRELAWARE COUNTY RESOURCE

HLAWENV.COMMON.COMPHIS.SLD

STATE EVENT_DATE

SERIBAARPIIPIBLISEBEEERE
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NNSA/DOE and University of California Response to
NMED’s ISE Determination and Draft Order

On May 2, 2002, the New Mexico Environment Department (NMED) issued a
Determination to the Laboratory, alleging that radioactive, hazardous and solid wastes
have been released and “may present an imminent and substantial endangerment to
human health or the environment” (ISE Determination). On May 2, NMED also released
for public comment a 254-page Draft Order requiring corrective action based on the ISE
Determination. Both documents cover materials beyond NMED’s regulatory authority
and do not in any event support an endangerment finding. Further, the Draft Order is
very prescriptive, duplicative of work already done, internally inconsistent, factually
inaccurate, contrary to NMED’s policies, and abrogates prior NMED approvals of key
conceptual approaches to corrective action.

Both NNSA/DOE and UC take strong exception to these two actions and
provided comprehensive legal and technical comments to NMED on July 31, 2002. The
Laboratory is already implementing, under NMED oversight, a comprehensive, multi-
media environmental restoration program that includes addressing, on a voluntary basis,
materials beyond NMED’s authority. While the Laboratory pursues all appropriate legal
avenues to redress the flaws in these actions, we will continue to implement our
environmental restoration activities, expediting them wherever possible. Significantly,
on July 25, 2002, NNSA/DOE and UC completed a “Performance Management Plan”
that sets forth an accelerated schedule for completing environmental restoration at the
Laboratory by 2015 — fifteen years earlier than currently planned.

ISE Determination. As set out in our comments, the evidence in the record does
not support a finding of endangerment. To the contrary, a number of recent independent
scientific studies conclude that there are no significant risks associated with
contamination at the Laboratory. In addition, results from the Laboratory’s own
extensive monitoring system indicate that there is no endangerment. The Determination
is further contradicted by NMED statements and documents (e.g., NMED’s “2001 State
of the Environment Statement”).

Jurisdiction. Most of the materials that NMED seeks to regulate are beyond
NMED’s regulatory authority either because they are preempted by federal statute or do
not constitute a “solid or hazardous waste” within the meaning of state law. Instead,
these materials are regulated and managed by either DOE or EPA under federal law,
including the Atomic Energy Act (radionuclides), the Clean Water Act (point source
discharges) and Toxic Substances Control Act (PCBs).

In our response, DOE and UC request that NMED withdraw the ISE
Determination and take no further action on the Draft Order. In our view, the energies
and resources of both NMED and the Laboratory are best spent focusing on
implementing and accelerating the comprehensive environmental restoration program
that is now underway.
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Expedited Shipment of LANL TA-54 TRU Waste
Interactive Information Workshop
June 27, 2002, Santa Fe, NM

The Los Alamos National Laboratory (LANL) is currently storing approximately 9,100 m® of transuranic
(TRU) waste at Technical Area 54 (TA-54) above ground in domes and on pads, and below ground in trenches,
pits, and shafts. This waste is stored in 55- and 85-gal drums containing organic and inorganic debris generated
by plutonium processing activities at LANL and contaminated with ***Pu and ***Pu. The TRU waste is
comprised of different waste forms, some of which are more dispersible than others. An assessment of
approximately 27,000 containers in the TRU waste inventory shows that only 36% of the total radioactivity of
the 27,000-container inventory is both accessible (i.e., stored above ground) and dispersible, and therefore
“at risk”.

The Cerro Grande fire in the summer of 2000, and the events of September 11, 2001, have contributed to an
increased desire to accelerate disposal of this waste at its final destination at the Waste Isolation Pilot Plant
(WIPP). A key observation is that approximately 60% of the activity present in the portion of the inventory at
risk is contained in only 2,000 drums, resulting in the motivation to prioritize these drums to the ‘front of the
line’. The higher levels of radioactivity in these drums result in releases of more energy (wattage) than most of
the TRU waste drums. The increased wattage is associated with an increased radiolysis, whereby the energy
released by radioactive material can slowly break down adjacent materials (such as plastics) and release—among
other things—flammable gases. However, flammable gases cannot be allowed to accumulate beyond a 5%
concentration during transportation assumed to take 60 days, according to the requirements of the U.S. Nuclear
Regulatory Commission (USNRC). The proposed shipment of these 2,000 drums with minimal repackaging
envisions taking advantage of LANL’s proximity to WIPP. The current procedure that applies to all sites
requires that the TRUPACT-II not be sealed up longer than 59 days. The accumulation of flammable gas is
calculated using this 60-day limit. LANL is only 5-8 hours driving time from WIPP. A major element of the
proposed plan is that the TRUPACT-II will not be sealed up for longer than five days. Higher wattage-loadings
per container can be allowed in a TRUPACT-II which is only sealed up for five days and still not exceed the
5% flammable gas limit. Furthermore, it is proposed to evacuate the loaded TRUPACT-II before sealing it up
to minimize the initial amount of gas that may have accumulated inside the containers during storage.
Naturally, procedures will have to be in place to ensure that the TRUPACT-II's are sealed, transported, and
unloaded within the five-day time period.

Current operating parameters would require the contents of these drums to be spread among several thousand
drums in order to reduce the radioactivity, and consequently the wattage, in each individual drum to meet the
limits authorized for TRUPACT-II transportation. This repackaging process is time-consuming, expensive, and
more importantly, results in worker exposure. In addition, it requires facilities which are in short supply at
LANL. The proposed approach is expected to meet the USNRC requirements with minimal repackaging, thus
making it possible to ship these 2,000 drums to WIPP in 18-24 months. If a similar method can be applied to all
of the remaining TRU waste at LANL, the disposal of all LANL TRU waste at WIPP can be completed within
10 years instead of the 30+ years currently planned. Because LANL will not be shipping thousands of nearly-
empty drums, the number of shipments required drops from over 4,500 to less than 1,500.

The USNRC is currently reviewing the proposed methodology for the 2,000 drums. The USNRC would have to
respond favorably to this proposal and to any subsequent proposals to address the rest of LANL’s TRU waste
inventory. LANL will also have to ‘gear up’ rapidly to bring modular facilities on-line to characterize and load
the waste; this will require some changes to their RCRA interim status authorization and arrangements with
outside contractors to increase capacity to characterize the waste. Finally, while this proposal is expected to
reduce the overall cost of disposing of LANL’s TRU waste by several hundred million dollars, it will require
higher initial outlays than currently proposed in the President’s budget.
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Lab wants to protect environment

By: Jim Holt

New Mexicans recently were given the opportunity to comment on a draft order issued by the New Mexico
Environment Department; that comment period closed July 31. The draft order, in part, outlines steps the department
believes Los Alamos National Laboratory should take to ensure that its past operations do not pose an unacceptable risk
to the public or the environment.

Laboratory leaders want our friends and neighbors to understand that the laboratory agrees fully with the
department and New Mexico citizens when it comes to the importance of protecting the public and the environment. The
laboratory work force resides in the region and works diligently to ensure that nothing done at the laboratory could harm
a friend, family member or neighbor. Each laboratory employee has a stake in this region and its future. New Mexico is
where we make our homes, where we raise our children, and where we meet with friends and neighbors at schools and
churches.

We at Los Alamos National Laboratory are committed to clean air and water, environmental vigilance and
responsibility, and continued cleanup of legacy wastes. In fact, many of the actions set forth in the draft compliance
order already are underway.

We have drilled more than a dozen deep-water wells that will allow us to continually monitor the regional
aquifer beneath the laboratory. We have plans to install at least a dozen more of these wells in the near term — six of
them this summer and fall — that will aid in our understanding of regional ground water. We also are using advanced
computer modeling techniques to better understand how water in the aquifer moves over time.

The laboratory's Environmental Restoration Project has cleaned up large sites that were contaminated during the
Manhattan Project and Cold War operations. More sites are in the cleanup pipeline, and others await sign off by the
Environment Department as requiring no further action by the laboratory. You can read about many of these efforts in an
attachment to our response to NMED; it's available at: http://www.lanl. gov/worldview/news/pdf/Attachment--1A.pdf,

The laboratory's waste handling and storage practices comply with regulatory requirements, and we have
received positive recognition for many of our practices. We currently are working on an initiative to accelerate the
shipment of transuranic waste to the Waste Isolation Pilot Plant in Carlsbad, and waste reduction strategies are
successfully reducing the amount of waste generated each year.

The New Mexico Environment Department has asked us to do more to reduce the laboratory's environmental
impact, and we are proud to say that we share the same goal. We are pleased with the constructive relationship the
laboratory and the department forged through the years — including jointly developing many of the cleanup plans now
underway — and we look forward to building upon that foundation in a positive way. However, as outlined in our
response to the draft order, we believe there are flaws in the order itself that cannot go unchallenged. The laboratory's
comments were given to the department and are part of the public record.

If you read those comments, you will find detailed legal arguments that are required when responding to an
order such as the one drafted by NMED. We've raised serious concerns about the department's jurisdiction in many
areas, especially those that are reserved for federal oversight. In considering the legal arguments, however, it's essential
to remember that Los Alamos National Laboratory's strong commitment to environmental protection and restoration
remains unchanged. We will continue our legacy waste cleanup and look forward to implementing the accelerated
process recently agreed to by the Department of Energy, the Environmental Protection Agency and the New Mexico
Environment Department. '

The laboratory's compelling national mission of enhancing global security is something we, as New Mexicans,
can all be proud of, particularly in the wake of Sept. 11, 2001. By continuing to demonstrate our commitment to the
environment and public safety we intend to establish another Los Alamos National Laboratory legacy in which New
Mexicans can take pride
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LANL challenges cleanup orders

By Angela Turner

Los Alamos National Laboratory officials have challenged a state Environment Department cleanup
order that accuses the weapons lab of being a danger to the public, countering that the department overstepped
its regulatory authority.

The lab issued a 145-page response Wednesday to the state's May 2 draft order that determined that
waste dumped or stored at Los Alamos since World War II may pose "an imminent and substantial
endangerment to human health and the environment."

In a letter to state Environment Department Secretary Peter Maggiore, lab Director John C. Browne
said the state's findings "create a false impression.”

Evidence in the record "does not support a finding of an imminent substantial endangerment associated
with the laboratory," Browne wrote. "To the contrary, a number of credible and independent scientific studies
conclude there are no significant risks associated with contamination at the facility."

The assertion of imminent danger from the lab "strains credibility," the lab's formal comments said,
adding in italics for emphasis, "Prior to May 2, NMED (the New Mexico Environment Department) had never
orally or in writing suggested the existence of such a condition.”

"In fact, NMED has continually reassured the public to the contrary," the lab said, calling the May
order "an abrupt and unjustified regulatory about-face."

Jim Holt, associate director for operations at Los Alamos, said lab officials believed that prior to the
May order, their environmental monitoring and cleanup strategies had the support of the Environment
Department. '

The May order "ignores years of conceptual approaches approved by NMED and acted upon in
reliance by the laboratory, sweeping them away as if they had never existed or been agreed to by NMED," the
lab's formal response said.

Holt said the state's order also "attempts to give the department regulatory authority in areas where no
such authority exists and — worst of all — prolongs and delays cleanup of key sites by assigning actions that
are overly broad and prescriptive."

In the formal comments filed Wednesday, the labs' operators say the work called for in the state's
cleanup order also is duplicative and "so illogically sequenced, that the laboratory staff has estimated that it
will cost hundreds of millions of dollars beyond the laboratory's current environmental restoration efforts”
with no corresponding benefit.

Cathy Tyson-Foster, a spokeswoman for the Environment Department, said the department will
respond to the lab's comments and consider modifications to the order within 30 to 90 days.

The 300-page state order released this spring would force the lab to launch a broad investigation of its
property to determine the type and location of contamination there. Based on the investigation, the lab would
have to clean up polluted areas to standards set by the Environment Department.

Deadlines for completion of the monitoring were as early as the spring and as late as 2011.

The lab's Wednesday response was filed by the National Nuclear Security Administration and the
regents of the University of California, which runs the lab.

The response says that "the energies and resources” of both the lab and the state would be best spent on
"the comprehensive environmental restoration program" already under way at the lab.
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Greg Mello of the anti-nuclear Los Alamos Study group said his organization supports any cleanup
efforts at the lab but feels the Environment Department should have allowed more public involvement in the
process.

"It doesn't seem right for the DOE or the public not to have more formal involvement in the process,"
he said. "Not just that it doesn't seem right, it's not legal."

If the order were treated as a change to LANL's cleanup permit, Mello said, the public and the lab
would have had an opportunity to take part in formal hearings, which he said is important since the cleanup
would involve millions of taxpayers' dollars.

The DOE and the University of California previously have challenged in federal and state court the
Environment Department's findings and questioned the state's jurisdiction over the lab's nuclear materials that
are regulated by other agencies, said Linn Tytler, Los Alamos lab spokeswoman.

The lawsuits have been stayed until Sept. 30 so the Environment Department can complete its
administration process, including the 60-day comment period, Tytler said.

"If we hadn't gone to court when we did, we would not have any standings afterwards," she said.
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Lab details substantial disagreement with NMED

By: Roger Snodgrass

With little time to spare Wednesday afternoon, lawyers for Los Alamos National Laboratory met a 5
p.m. deadline, responding to a draft environmental clean-up order by the New Mexico Environment
Department (NMED).

The rebuttal ran well over two hundred pages and took "strong exception” to a proposed administrative
order, as well as to the department’s finding of "imminent and substantial endangerment" upon which the
order was based.

The laboratory’s multi-pronged reply attacked the endangerment determination as misleading,
unlawful, and defectively obtained. Answering blow for blow, the lab dismissed the state’s information as
inconsistent and called its solutions burdensome.

In conclusion, the laboratory asked for the finding to be withdrawn and the prospective clean-up order
to vanish.

In a cover letter to NMED Secretary Peter Maggiore, lab Director John C. Browne and the Department
of Energy’s Office of Los Alamos Site Operations Director, Ralph E. Erikson, wrote, "In particular, the
imminent and substantial endangerment finding is a matter of concern to us because we believe it may create a
false impression that there is a substantial threat to human health."

On the contrary, said the officials, representmg DOE and the regents of the University of Callforma
the studies they have presented as evidence "conclude there are no significant risks associated with
contamination at the facility."

For example, NMED uses a laboratory report to back an assertion that the very presence of radioactive
tritium in the groundwater of Los Alamos County poses an endangerment. The laboratory’s response cites the
same report to gird its argument that the presence of tritium in the Otowi 1 well at the reported levels of 38
picocuries/liter "poses no significant threat to human health," because it is 500 times lower than the drinking
water standard. :

From the beginning, when the draft order was first presented on May 2, NMED sought to inoculate
itself from arguments that placed the burden of proof on the state for a finding of imminent and substantial
endangerment. Rather, the Hazardous Waste Bureau Chief James Bearzi said at the outset that the standard for
making such a determination, as defined by legal precedent, had a low threshold. Bearzi argued that state
regulators had merely to establish a risk, and not even an immediate risk, in order to justify their intervention.

"NMED asserts," said Bearzi on May 2, "that groundwater contamination is enough to make that
determination.”

The lab’s lawyers countered that at some point relying upon a trivial burden of proof becomes
arbitrary and capricious.

"At its heart," they declared, "the ‘determination’ is no more than an assertion by NMED that it really
does not have any endangerment evidence one way or the other.”

While the implication of the NMED finding was that where there is smoke, there is fire, the lab
countered that there is no fire.

The kernel of the laboratory’s legal arguments denied that the state has legal grounds for basing any
part of its findings on "the alleged presence, releases and dangers of radionuclides," which are considered
matters "exclusively regulated by DOE under the Atomic Energy Act.”
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The laboratory’s reply identified a number of factual errors in the NMED finding and order. The
laboratory disputed which way canyons run, for example. NMED mistakenly wrote that they run from "east to
west/southwest," while the lab insists they run from west/southwest to east. Dozens of petty factual errors
were flagged to support the lab’s argument that the state’s documents were so riddled with error that they were
not to be taken seriously.

Deputy County Administrator Fred Brueggeman was enlisted to testify that during his 18 years of
employment with the county he was not aware of any warning having been given by the state concerning an
imminent and substantial health danger. The point was relevant, according to an argument woven into the
lab’s response — if this matter is so urgent, why didn’t the state say anything about it before its announcement
on May 2. ‘

Bearzi has said that every comment will be answered in writing and has scheduled the next two months
to accomplish that. In introducing the draft package, he had said the department’s motivation was in part,
because it was tired of arguing over every little thing.

Apparently, the arguments will not only continue, but flourish.

In the meantime, the lab has filed suit in federal court, in case administrative efforts fail and further
defensive action is needed in the legal arena.

On the positive side, the lab announced the lighting of a proactive backfire. A letter in the appendix of
the lab’s reply, from Beverly Ramsey, of the lab’s Risk Reduction and Environmental Stewardship Division,
details LANL’s own clean-up plan. Approved earlier in the week, the letter describes an accelerated program
for reducing risk and addressing "legacy contamination and surface water and groundwater concerns.”

This newly minted Performance Management Plan could be accomplished by 2015, fifteen years
earlier than current plans, wrote Ramsay.

Santa Fe environmental watchdog groups have looked on with suspicion as the two institutions lock
horns over a clean-up program.

"It’s a ritual clean-up paradigm," said Greg Mello of Los Alamos Study Group, who has expressed
concerns that the state’s efforts will not only fail, but will tie the hands of a future governor to intervene
effectively.

Now that the lab has taken a turn at bat, the regulatory momentum has changed again. While NMED
seeks to find a legitimate oversight mechanism for the state, the lab has shown, not surprisingly, its mastery
over its own business.
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Letter of Intent
Meeting Environmental Responsibilities
At New Mexico DOE Facilities

" The U.S. Department of Energy (DOE), New Mexico Environment Department (NMED), and
U.S. Environmental Protection Agency (EPA), Region 6, are collectively committed to
accelerating risk reduction and cleanup of environmental contamination at DOE facilities in New
Mexico. When completed, the cleanup will: 1) result in reduced risk from New Mexico’s legacy
waste sites sooner; 2) allow the National Nuclear Security Administration’s (NNSA) focus to
remain on its core national security mission; 3) support Environmental Management’s (DOE-
EM) mission of expedited transuranic (TRU) waste cleanup at numerous sites by disposal of this
waste in the Waste Isolation Pilot Project (WIPP) repository; and 4) provide a significant benefit
to New Mexico and the nation by reducing the potential environmental, public and worker
health, and security risks posed by TRU waste.

In light of the benefits to be obtained from the accelerated cleanup, the undersigned are
committed to accelerating all environmental restoration, legacy waste disposal, and
implementation of long-term environmental stewardship from 2009 to 2006 at Sandia Natjonal
Laboratories (SNL), and from 2030 to 2015 at Los Alamos National Laboratory (LANL), and
acceleration of TRU waste disposal from New Mexico facilities at WIPP.

Key Commitments to Ensure Success

All of the parties to this agreement commit to the following in order to achieve accelerated risk
reduction and completion of cleanup:

1. Accelerate risk reduction of groundwater and soil contamination, as well as legacy waste
at both LANL and SNL, giving priority to the highest risk activities, by:

a. Implementing the “Quick to WIPP” strategy which would accelerate the removal
and disposal of legacy TRU waste at LANL from 2030 to 2010 (addressing 61%
of the radioactivity by 2004),

b. Implementing the watershed aggregate approach for environmental restoration at
LANL, and accelerating completion of activities of the highest risk watershed and
high priority Material Disposal Areas from 2022 to 2008 specifically, and total
project from 2030 to 2015; and,

¢. Completing the remaining risk reduction and resolving uncertainties, resulting in
site acceleration of cleanup at SNL from 2009 to 2006.

2. Define regulatory endpoints for LANL and SNL:

a Determine likely future use scenarios and associated cleanup standards;
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b. Pursue necessary actions to ensure long-term effectiveness of institutional
controls;

c. Continue to improve the definition of data quality objectives and what constitutes
sufficient and acceptable data for predictive modeling; and,

d. Plan and implement a Long-Term Environmental Stewardship program, wbrking
with our regulators and surrounding communities.

(98]

Continue the established partnership between DOE, its contractors, and regulators for
LANL and SNL to:

a. Ensure senior-level involvement and support to achieve the desired end state; and,

b. Include expansion of high performance teams to focus on accelerated decision
making and to optimize cleanup schedules.

4. Shorten review periods within the regulatory framework and provide timely decisions for
project execution.

5. Streamline internal processes such as quality control and verification of data, preparation
of regulatory documents, maximization of electronic commerce, consolidation and
integration of databases, and elimination of duplicative processes.

6. Address resource issues by seeking additional state funding and pursuing new, more
tractable hazardous waste fee regulations that provide sufficient (increased) regulatory
resources.

7. Integrate DOE and NMED/EPA public participation for more efficient and effective
public involvement.

8. DOE, NMED, and EPA are committed to the acceleration of risk reduction and the
completion of the environmental cleanup program while at the same time being
protective of site workers and the environment.

9. DOE, NMED and EPA further commit to pursuing and adopting innovative cleanup
approaches that are protective of the environment and designed to achieve demonstrable
risk reduction at a reasonable cost, therefore serving as an effective investment for the
American taxpayers.

DOE and its contractors will develop a performance management plan by August 2002. The
plan will include actions, milestones, responsibilities, business processes, and acquisition
strategies necessary to achieve the agreements made in this letter. The Department recognizes
that funding commensurate with the approved performance plan is necessary to achieve the
above stated goals of acceleration and closure.



We the undersigned recognize the significant role New Mexico plays in addressing cleanup
issues of national importance. By virtue of WIPP’s presence, New Mexico plays a crucial role in
reducing the risks posed by TRU waste nationwide.

We the undersigned are committed to an accelerated completion of the SNL and L ANL
environmental projects and the accelerated TRU waste disposal from New Mexico facilities at
WIPP. We agree to the above working commitments to support this very important goal. We
will continually seek and adopt additional opportunities that further advance the remediation and
legacy waste mission in a safe, protective and cost effective manner.

11 Nagaiory

Peter Maggiore

Gregg A. Cooke

Cabinet Secretary Regional Administrator (6RA)

New Mexico Environment Department Environmental Protection Agency
W. John Arthur, III Ines R. Triay 4
Manager . Manager

Albuquerque Operations Office Carlsbad Field Office

U.S. Department of Energy U.S. Department of Energy

: Mﬁ%%%i

/Jessie Hill R({berson

Assistant Secretary
for Environmental Management
U.S. Department of Energy
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We the undersigned recognize the significant role New Mexico plays in addressing cleanup
issues of national importance. By virtue of WIPP’s presence, New Mexico plays a crucial role in
reducing the risks posed by TRU waste nationwide.

We the undersigned are committed to an accelerated completion of the SNL and LANL
environmental projects and the accelerated TRU waste disposal from New Mexico facilities at
WIPP. We agree to the above working commitments to support this very important goal. We
will continually seek and adopt additional opportunities that further advance the remediation and
legacy waste mission in a safe, protective and cost effective manner.

Peter Maggiore

Cabinet Secretary Regional Administrator (6RA)
New Mexico Environment Department Environmental Protection Agency
W. John Arthur, I Ines R. Triay

Manager Manager

Albuquerque Operations Office Carlsbad Field Office

U.S. Department of Energy U.S. Department of Energy

Jessie Hill Roberson
Assistant Secretary

for Environmental Management
U.S. Department of Energy



