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Peter Maggiore, Cabinet Secretary U N
New Mexico Environment Department i

Harold S. Runnels Building S
P. 0. Box 26110 o/
Santa Fe, NM 87502-6110 S

e

Dear Secretary Maggiore:

On behalf of the National Nuclear Security Administration of the U. S. Department of Energy (DOE) and The
Regents of the University of California (UC), we are transmitting the enclosed comments on the Draft Order and
Determination of Imminent and Substantial Endangerment (ISE) released by the New Mexico Environment
Department (NMED) on May 2, 2002.

As you will observe from the comments, both DOE and UC take strong exception to these two actions. In
particular, the imminent and substantial endangerment finding is a matter of concern to us because we believe it
may create a false impression that there is a substantial threat to human health. As set out in our comments, the
evidence in the record does not support a finding of an imminent substantial endangerment associated with the
Laboratory. To the contrary, a number of credible and independent scientific studies conclude that there are no
significant risks associated with contamination at the facility.

The purpose of the environmental restoration programs is to identify areas in need of cleanup and remediation and
to complete that work as expeditiously as possible. DOE and the Laboratory have been working collaboratively
with NMED for some time on extensive programs at the Laboratory. In fact, there is in place a sound and
comprehensive program for the environmental restoration of the Laboratory. In furtherance of our shared goal of
accelerating the environmental restoration process at Los Alamos, DOE and UC recently took the initiative to
accelerate that program. On July 25, 2002, DOE and UC completed a “Performance Management Plan for
Accelerating Cleanup” that sets forth an accelerated plan designed to complete legacy transuranic waste disposition
and environmental restoration at the Laboratory by 2015 — fifteen years earlier than currently planned. Because the
Draft Order would extend characterization work for almost a decade and require that significant volumes of
completed work be repeated, the Draft Order would have the undesired effect of delaying actual remediation
activities for years.

For all of these reasons, DOE and UC request that NMED withdraw the ISE Determination and take no further
action on the Draft Order.

In spite of our substantial disagreement over the Draft Order and the ISE Determination, DOE and UC look forward
to continuing productive work, with NMED oversight, on ongoing programs as the administrative and legal
505-667-S101/FAX 505-667-2997

processes relating to the Draft Order and the ISE proceed.
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Should you wish to discuss these issues with either of us, please feel free to do so. In the meantime, other
communications relating to the ISE Determination, the Draft Order, or the actions pending in the New Mexico
Court of Appeals and New Mexico Federal Court should be directed either to Elizabeth Osheim, Site Counsel for
DOE, or Deborah Woitte, Practice Group Leader for Environment, Safety & Health, in the Office of Laboratory
Counsel at the Los Alamos National Laboratory.

Sincerely,

%LJ\/ [’/A’i £

el

John C. Browne ! . Erickson
Director, LANL Director, OLASO
JCB/mam/jcl

Enc. a/s

Cy: James Bearzi, Chief, Hazardous Waste Bureau, NMED, Santa Fe, NM
Elizabeth L. Osheim, Site Counsel, DOE-OLASO, A316
James L. Holt, AD-O, A104
Beverly A. Ramsey, RRES-DQO, 1591
Frank P. Dickson, LC, A183
IM-5, A150
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LOS ALAMOS NATIONAL LABORATORY
SUPPLEMENTAL ADMINISTRATIVE RECORD
JULY 31, 2002

TAB DATE DOCUMENT DESCRIPTION

1 00/00/01 REPORT: Major Accomplishments of the ER Project in FY 2001, No. LA-
UR-01-6778

2 Undated [REPORT: The State of the Environment New Mexico Environment
Department (NMED) 2001

3 05/07/85 |LETTER: Environmental Improvement Division (EID) report to UC/DOE
Re: Compliance Order/Schedule

4 01/23/86 |MEMORANDUM: Environmental Protection Agency (EPA) /Williams to
SWB Region V/Stringham Re: Regulatory interpretation with respect to
leaks, spills and illegal discharge of listed wastes to surface waters

5 11/01/87 |REPORT: Environmental Status of Technical Area 49, No. LA-11135

6 12/10/87 |LETTER: EPA/Williams to Eric Dougherty Re: Response to 11/12/87 letter
to Scarberry concerning land disposal of solvents

7 09/19/88 |MEMORANDUM: NMED Gen. Counsel/Hughes to NMED HWB/Gould
Re: NPDES vs RCRA

8 08/11/89 MEMORANDUM: EPA/Lowrance to HWD Region V/Constantelos Re:
Clarification of RCRA Authorities Regarding US Army Corps of Engineers
Dredge Sediments

9 03/14/90 |LETTER: Department of Energy (DOE) Laeser to Health and Environment
Department (HED) Re: In the Matter of Compliance Orders Docket #s
880801 and 880801-A, Hearing # 89-01

10 04/10/90 |PERMIT: Module VIl Special Conditions Pursuant to the 1984 Hazardous
and Solid Waste Amendments to RCRA for LANL

11 06/26/90 DOE ORDER: 5400.1 Re: General Environmental Protection Program

12 11/01/90 |REPORT: Solid Waste Management Units Report vols. | thru IV, No. LA-
UR-90-3400

13 05/01/92 |REPORT: RCRA Facility Investigation (RFI) Work Plan for Operable Unit
1147, No. LA-UR-92-969

14 05/01/92 |REPORT: RFI Work Plan for Operable Unit 1144, No. LA-UR-92-900

15 04/19/94 |LETTER: EPA /Davis to LANL/Erickson Re: Transmittal of Hazardous
Waste Permit for LANL (NM08900010515)

16 05/01/94  |GUIDANCE: RCRA Corrective Action Plan (Final) USEPA Office Solid
Waste and Emergency Response ("OSWER") Directive 9902.3-2A

17 09/01/94 |GUIDANCE: EPA Guidance for the Data Quality Objectives Process

18 02/17/95 |MEMORANDUM: EPA/Shapiro to WMD Directors Region I-X Re:

Interpretation of industrial wastewater discharge exclusion from the
definition of solid waste
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SUPPLEMENTAL ADMINISTRATIVE RECORD
JULY 31, 2002

TAB DATE DOCUMENT DESCRIPTION

19 11/00/95 |GUIDANCE: Revised RCRA Inspection Manual (OSWER Directive
9938.02b)

20 02/01/96 |REPORT: R[62]C Sampling and Analysis Plan for SWMU 21-018(b), LA-
UR-96-648

21 08/08/96 |Agreement: Federal Facilities Compliance Agreement on Storage of
Polychlorinated Biphenyls, USEPA and DOE

22 11/01/99 |REPORT: RFI for Potential Release Sites 21-016(a-b), 21-028(a), C-21-
009, C-012, NO. LA-UR-96-4508

23 06/08/98 |PLEADING: NMED Administrative Compliance Order HRM-98-01

24 09/00/98 |REPORT: Evaluation of Sediment Contamination in Lower Los Alamos
Canyon. No. LA-UR-98-3975

25 09/00/98 |REPORT: Evaluation of Sediment Contamination in Upper Los Alamos
Canyon, No. LA-UR-98-3974

26 09/00/98 |REPORT: Evaluation of Sediment Contamination in Pueblo Canyon, No.
LA-UR-98-3324

27 09/00/98 |[GUIDANCE: M. Crosland (DOE) and C. Milliken, National Association of

Attorneys General (NAAG), Announcement and Issuance of Guidance:
Sharing of Radionuclide Information with States, 3 (Sept. 1998)

28 09/02/98 |GUIDANCE: NMED Hazardous Radioactive Materials Bureau (HRMB)
RCRA Permits Management Program RPMP Document Requirement
Guide

29 02/04/99 REPORT: Radioactive Liquid Waste Minimization Survey Report for
Tritium and Accelerator-Produced Isotopes (Revision 0)

30 03/18/99 LETTER: LANL/Rae to EPA/Hathaway Re: Supplemental information for
NPDES permit Re: application based upon recent waste stream survey

31 04/30/99 |PLEADING: Stipulated Final Order HRM-98-01

32 07/09/99 DOE MANUAL.: Radioactive Wastes Management Manual, No. 435.1-1

33 08/01/99 |REPORT: Evaluation of Sediment and Alluvial Groundwater in DP
Canyon, No. LA-UR-99-4238

34 09/01/99 |GUIDANCE: LANL Safe Operating Procedure 20.1 ER Surface Water No.
ER19990087

35 09/29/99 |DOE ORDER: Quality Assurance, No. 414.1A

36 11/01/99  |DOE GUIDANCE: Booklet on Storage and Disposal of PCB Waste

37 00/00/00 [REPORT: Water Quality and Water Pollution Control in New Mexico 2000

38 03/01/00 REPORT: Institutional Work Plan, Rev. 8
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TAB DATE DOCUMENT DESCRIPTION

39 03/28/00 |LETTER: NMED to EPA re: Certification of LANL NPDES Permit No.
NM0028355

40 04/00/00 |GUIDANCE: [NMED HWB] Guidance for Assessing Ecological Risks
Posed by Radionuclides: Screening-Levels Radioecological Risk
Assessment

41 08/07/00 |REPORT: Cerro Grande Fire Aftermath: ER Project activities to reduce
the migration of contamination from PRS's, No. LA-UR-00-3767

42 09/13/00 |MEMORANDUM: NMED/Frank to NMED HWB/Bearzi Re: Staff Scope of
Work for The MDA HPT

43 10/31/00  |REPORT: A Regional Flow and Transport Model for Groundwater at
LANL, LA-UR-01-2199

44 11/01/00 |EPA GUIDANCE: Region 6 Corrective Action Strategy: Guide for Pilot
Projects .

45 11/20/00 |[MDA High-Performing Team Meeting summary

46 11/21/00 |PRESS RELEASE: Interagency Flood Risk Assessment Team: Fire-
caused Flood risks near LANL being Assessed

47 12/01/00 |REPORT: Impact of Strontium-90 on Surface Water and Groundwater at
LANL through 2000, No. LA-13855-MS

48 12/18/00 |[NMED GUIDANCE: NMED Hazardous Waste Bureau and Ground Water
Quality Bureau Voluntary Remediation Program Technical Background
Document for Development of Soil Screening Levels

49 12/20/00 |[LETTER: LANL/Rae to Storm Water Notice of Intent Re: NOI for
Coverage under the NPDES SW Multi-sector General Permit for
Discharges Associated with Industrial Activity -

50 12/29/00 {PERMIT: EPA/Becker/Wilson to UC/DOE Re: Authorization to discharge
under the National Pollutant Discharge Elimination System Permit #
NM0028355

51 02/12/01 VIEWGRAPHS: MDA's Presentation to NNMCAB

52 04/25/01 REPORT: UPDATE on the MDA H HPT ,

53 07/25/01 PRESS RELEASE: IFRAT Post-Cerro Grande Fire Public Meeting

54 07/23/01 LETTER: LANL/Rae to NMED/Powell Re: Response to NPDES Storm
Water Inspection Report, NPDES Storm Water Permit Nos. NMRO5A734
and NMROA735

55 07/00/01 IFRAT Risk Model Purpose, Construction, and Results

56 07/25/01  [VIEWGRAPHS: Post-Cerro Grande Flood Risk Assessment

57 07/31/01 REPORT: UPDATE on the MDA H HPT

58 08/28/01 DOE ORDER: Radioactive Waste Management, No. 435.1
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TAB DATE DOCUMENT DESCRIPTION

59 09/01/01 REPORT: VCA Completion Report for PRS 03-056(c)

60 01/08/01 DOE ORDER: Safety of Accelerator Facilities, No. 420.2A

61 10/31/01 MEMORANDUM: NMED/Frank to NMED HWB/Bearzi Re: Senior
Management's goals for the MDA HPT

62 11/15/01 REPORT: Cerro Grande Fire One Year After: An Update on ER activities
to reduce the potential contamination at PRS's, No. LA-UR-01-4122

63 . 11/30/01 PLAN: Spill Prevention Control and Countermeasures Plan (SPCCP) -

R Atlas Project TA-35-125

64 01/23/02 |AGENDA: Northern New Mexico Citizens' Advisory Board (NNMCAB)
Meeting ,

65 01/23/02 {VIEWGRAPHS: RCRA, LANL, NMED and ER: Can Alphabet Soup Taste
Like Environmental Protection; NMED presentation to the NNMCAB

66 02/01/02 |REPORT: LA and Pueblo Canyons WP Addendum (Surface water and
Alluvial Groundwater SAP) No. LA-UR-02-759

67 02/04/02 LETTER: LANL/McAtee to NMED/Brinkerhoff Re: Response to October 9,
2001 Notice of Violation

68 02/19/02 |LETTER: LANL/Nylander to ERG Re: LANL comments on Perchlorate
Document

69 02/26/02 |PLAN: SPCCP - Lance TA-53 _

70 02/26/02  |PLAN: SPCCP - TA-3-73 Asphalt Batch Plant

71 02/27/02  [PLAN: SPCCP - Power & Steam Plant TA-3-22

72 02/27/02 |PLAN: SPCCP - Steam Plant TA-21-357

73 02/28/02 |PLAN: SPCCP - R-306 Site DX Division TA-15

74 02/28/02 PLAN: SPCCP - The Radiographic Support Lab (RSL) DX Division TA-15

75 02/28/02  [PLAN: SPCCP - Phermex Facility DX Division TA-15

76 02/28/02  |PLAN: SPCCP - Lower Slobbovia DX Division TA-36

77 02/28/02 PLAN: SPCCP - Above Ground Storage Tank Pulsed X-Ray Source
Development, Test, and Maintenance Facility TA-3-316

78 02/28/02 |PLAN: SPCCP Above Ground Storage Tanks Dual Axis Radiographic

: Hydrodynamic Test Facility TA-15

79 02/28/02  [PLAN: SPCCP - Advanced Technology Test Facility for Long Pulse
Induction Linacs TA-39-29

80 03/29/02 |LETTER: LANL to NMED Response regarding Hydrogeologic Workplan
and Drilling Schedule

81 03/01/02 |REPORT: Radiological and Nonradiological Effects after the Cerro

Grande Fire, LA-13914
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TAB DATE DOCUMENT DESCRIPTION
82 04/02/02 |[LETTER: LANL(Beers) to Los Alamos County(Padilla) Re: LANL and LA
county comments on Perchlorate rulemaking
83 03/13/02 |FACT SHEET: PCB Landfill RE-Authorization for LANL
84 03/28/02 |PLAN: SPCCP - 2000 Gallon Diesel Tank FMU-64 TA-50
85 03/28/02  |[PLAN: SPCCP - 1000 Gallon Diesel Tank WCRRF and RAMROD TA-50
86 03/29/02 |PLAN: SPCCP - TA-21 Generator Above Ground Storage Tank
87 04/09/02 |REPORT: Analysis of Model | Sensitivity and Predictive Uncertainty of

Capture Zones in the Espanola Basin Regional Aquifer, Northern New
Mexico, LA-UR-02-728

88 04/26/02  |PLAN: Integrated Natural and Cultural Resources Management Plan for
LANL (Final Draft)

89 05/03/02 NEWSPAPER: Lab Still Silent on NMED Cleanup Order, Los Alamos
Monitor ' '

90 05/03/02 |NEWSPAPER: State Orders LANL to Clean Up Dumps, Albuquerque
Journal, North Edition

91 05/07/02 |LETTER: LANL/Rae to EPA/Coiman Re: Perchlorate Treatment
installation at TA-50 RLWTF, NPDES Permit # NM0028335

92 05/10/02 [NEWSPAPER: N.M. regulators crack down on LA contamination, Energy
Daily

93 05/20/02 |DOE ORDER: Facility Safety, No. 420.1A

94 05/21/02  |VIEWGRAPHS: LANL Section 13 Order Public Information Meeting,
NMED

95 05/22/02 |REPORT: Site and Watershed Aggregation and Prioritization, No. LA-UR-
02-2962

96 05/28/02 |LETTER: NMED/Young to DOE/LANL re: approval of the Addendum to

Los Alamos and Pueblo Canyons Workplan, Surface Water and Alluvial
Ground Water Sampling and Analysis Plan

97 06/00/02 |REPORT: Interagency Flood Risk Assessment Team (IFRAT) Risk Model:
Purpose, Construction and Results
98 06/03/02 |REPORT: Summary for the Layperson of the Analysis of Exposure and

Risks to the Public from Radionuclides and Chemicals Released by the
Cerro Grande Fire at Los Alamos, No. 5-NMED-2002-Draft

99 06/03/02 |REPORT: Analysis of Exposure and Risks to the Public from
Radionuclides and Chemicals Released by the Cerro Grande Fire at Los
Alamos, Risk Assessment Corporation for the NMED

100 06/10/02 |MEMORANDUM: LANL/Veenis to SWAT Members re: Final Surface
Water Assessment Team Meeting Minutes for May 8, 2002
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TAB DATE DOCUMENT DESCRIPTION

101 06/10/02 |MEMORANDUM: LANL/Veenis to SWAT Members re: Final Surface
Water Assessment Team Meeting Minutes for May 22, 2002

102 06/18/02 |LETTER: of Intent Meeting Environmental Responsibilities at New Mexico
DOE Facilities

103 06/27/02 |MEMORANDUM: LANL/Veenis to SWAT Members re: Final Surface
Water Assessment Team Meeting Minutes for May 29, 2002

104 07/11/02  |TESTIMONY: Peter Maggiore, Secretary of the NMED before the Senate
Energy and Natural Resources Committee

105 . Undated |ABSTRACT: ASTDR Site-Specific Summaries.
http://atsdr.cdc.gov/HAC/DOE/doc.html

106 01/30/02 |VIEWGRAPS: Perchlorate Overview - LANL - Hydrogeologic
Characterization Quarterly Meeting

107 Undated REPORT: Draft LANL PCB Pits and Shafts Approval Conditions

108 Undated GUIDANCE: ER Procedure SPO Field Quality Control Samples No. SOP-
1.05

109 Undated |GUIDANCE: EPA Guidance SW-486

110 11/03/93 |LETTER: EPA to DOE re: RFI Work Plan OU 1129 Approval

111 04/06/93 |LETTER: EPA to DOE re: RFI Work Plan OU 1147 Approval

112 10/00/01 REPORT: Storm Water Pollution Prevention Plan Solid Waste
Management Units at LANL - Requirement of the NPDES Storm Water
Multi-Sector General Permit for Industrial Facilities

113 07/25/02 LETTER: J. Browne (LANL) to J. Arhtur (DOE/AL) re: Final Performance
Management Plan (PMP) for Accelerating Clean-up at LANL

114 07/16/02 |LETTER: B. Beers (LANL) to P. Padilla (Los Alamos County) re:
Monitoring Results, Special Drinking Water Monitoring Program Los
Alamos Water Supply Wells

115 08/00/98  |GUIDANCE: Storm Water Surface Water Pollution Prevention Best

Management Practices




CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing National Nuclear
Security Administration, United States Department of Energy’s and The Regents of the
University of California’s Supplemental Administrative Record for May 2, 2002 Draft
Administrative Order to be hand-delivered on July 31, 2002 to the following:

Paul Ritzma, Esq. James P. Bearzi, Chief

General Counsel Hazardous Waste Bureau

Office of General Counsel Water & Waste Management Division
New Mexico Environment Department New Mexico Environment Department
1190 St. Francis Dr. 2905 Rodeo Park Dr. East, Building 1
Santa Fe, N.M. 87502 Santa Fe, NM 87505

e

,L/ouis W. Rosé
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Respondents the National Nuclear Security Administration of the U.S. Department of
Energy (“DOE”) and The Regents of the University of California, (“The Regents”) hereby
submit comments on the Draft Order for the Los Alamos National Laboratory (the “Laboratory”
or “LANL”) released by the New Mexico Environmént Department (“NMED”) for public
comment on May 2, 2002.

INTRODUCTION

The Draft Order, 254 pages in length, is extraordinary in its breadth, scope and detail. It
mandates highly prescriptive requirements that would stretch beyond the next decade for one of
the most complex defense facilities in the country. The Draft Order also, as demonstrated below,
extends far beyond the jurisdictional power of NMED and so is contrary to law, is not supported
by (and, rafher, 1s contradicted by) substantial evidence in the administrative record, and is

arbitrary and capricious.

A range of legal defects void both the Draft Order and the underlying Determination of
Imminent and Substantial Endangermeht to Health and the Environment (“ISE Determination™).
Apart from its legal problems, the issuance of the Draft Order would abrogate many NMED
commitments to the Laboratory during the past eight years. It also would be completely
redundant and unnecessary and, in many respects, contrary to the goal of expediting appropriate
environmental response. The Laboratory is currently implementing, with NMED oversight, a
sound and comprehensive program for the environmental restoration of the Laboratory, a
program that the Laboratory and DOE have already agreed to accelerate. For all of these
reasons, the Laboratory requests that NMED withdraw the ISE Determination and take no further

action on the Draft Order.!

! Since NMED apparently believes that the ISE Determination has been issued as final agency action, it should
formally withdraw this document. As the Draft Order is still in draft form, no formal withdrawal appears necessary.
If NMED chooses, over the Laboratory’s objection, to issue a final order, it should simultaneously either defer the
order’s effective date or stay enforcement of the order, pursuant to NMSA 1978, HWA § 74-4-14.D (1992), so that
the Laboratory, the public and the agencies can take appropriate action to resolve its validity.
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The depth of the Laboratory’s concerns and objections to issuance of the Draft Order can
best be understood against the backdrop of the Laboratory’s recent history of environmental
issues. We recount this background, along with a summary of the Draft Order’s major

deficiencies, by way of introduction to our detailed comments.

Laboratory Background

-—--  The Laboratory is a scientific institution owned by the United States Government,
supervised by DOE and the National Nuclear Security Administration, and has, since January
1943, been operated by The Regents (a non-profit educational institution) under contract with
DOE. Since its founding, the Laboratory’s activities have played a critical role in national
defense and global security. The Laboratory’s historic mission focused on the development of
both conventional and nuclear weaponry. Today, the Laboratory’s central missions are to ensure
the safety and reliability of the nation’s nuclear weapons stockpile, to develop the technical
means for reducing the global threat from weapons of mass destruction and terrorism, and to
solve national problems in energy, environment, and health security. The Laboratory conducts
research, development, and limited production (including testing) of weapons4 components, both

nuclear and conventional.

The 43-square mile Laboratory is situated on the Pajarito Plateau, which consists of a
series of finger-like mesas separated by deep west-to-east oriented canyons etched by
intermittent and ephemeral streams. In this semi-arid region of northern New Mexico, mesa tops
range in elevation from approximately 7,800 feet on the flanks of the Jemez Mountains, to
approximately 6,200 feet above the Rio Grande Canyon. Most Laboratory facilities and
community development are confined to mesa tops. The Laboratory itself is divided into 47
technical areas that are used for building sites, experimental areas, support facilities, roads, and
utility rights-of-way. However, these uses account for only a small part of the total land area;
much land provides buffer areas for security and safety and is held in reserve for future use. The

surrounding area is largely undeveloped.

Hazardous Waste Legal Framework

The task of implementing the hazardous waste regulatory and corrective action program
at the Laboratory is admittedly challenging due to the size of the facility, the multiplicity of
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activities conducted, and the number and diversity of waste management areas. The United
States Environmental Protection Agency (“USEPA”) identifies the Laboratory on its RCRIS data
base? as having a larger number of “solid waste management units,” or “SWMUs,” than any
other single facility in the nation. As with other RCRA-regulated facilities, the Laboratory
timely made submissions to USEPA, and then to NMED once it was delegated responsibility for

various part of the hazardous waste regulatory and corrective action program.

Not surprisingly, the Laboratory has a lengthy permitting history under the federal Solid
Waste Disposal Act (referred to by the name of its successor statute, the Resource Conservation
and Recovery Act or “RCRA”), 42 U.S.C. §§ 6901, er seq., and the New Mexico Hazardous
Waste Act (“HWA™), NMSA 1978, §§ 74-4-1, et seq. The Laboratory holds a RCRA permit
(which is in the process of being renewed) covering the treatment and storage of hazardous waste
and corrective action at SWMUs. The Laboratory also operates storage and treatment units
under interim status, and now obtaining a final RCRA permit for these interim status units as part
of the RCRA permit renewal. The sheer volume of the required regulatory submissions made by
the Laboratory as part of the permitting process in the past eight years has been staggering,
exceeding 40 major technical submissions. Notwithstanding the complexity of the facility and
its operations, the Laboratory is in compliance with its RCRA permit and the provisions of

outstanding compliance orders.

Laboratory Environmental Restoration Highlights

The United States has long recognized its duty to address any environmental issues posed
by legécy wastes — both nuclear and non-nuclear — at its scientific institutions such as Los
Alamos. The Laboratory’s comprehensive plan for environmental restoration activities is a
multi-media, integrated plan, and has been developed and successfully implemented for years

before NMED released the Draft Order.* The plan was formulated with input from a wide range

2RCRIS is the RCRA Information System data base maintained by USEPA.

? “Solid waste management unit” is defined by USEPA as any discernible unit where solid waste has been placed at
any time, irrespective of whether the unit was intended for solid/hazardous waste management.

* For a description of the Laboratory’s Risk Reduction and Environmental Stewardship (“RRES”) environmental
restoration program, see the July 30, 2002 letter from Dr. Beverly Ramsey, Laboratory Division Director, RRES, to
Ralph Erickson, Director, Office of Los Alamos Site Operations, National Nuclear Security Administration, attached
hereto at Attachment 1. -
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of government, private, and other stakeholders, including the Northern New Mexico Citizen’s
Advisory Board, Four Accord Pueblos, Los Alamos County and other communities surrounding
the Laboratory, the National Park Service, the National Forest Service, the U.S. Fish and

Wildlife Service, and many other government agencies.

The principal components of the Laboratory’s environmental restoration plan, commonly

known as the Environmental Restoration Project, are:

. Pursuant to USEPA’s and NMED’s hazardous waste corrective action process,
the Laboratory has been and continues to methodically evaluate and address the
environmental conditions posed by the SWMUs included in the corrective action
module of the Laboratory’s hazardous waste permit. Pursuant to DOE policies
and other federal laws and requirements, the Léboratory is also addressing other
potentially contaminated sites that are beyond the jurisdiction of the federal and

state hazardous waste laws.

. The Laboratory’s groundwater characterization and assessment activities are
being conducted under the Hydrogeologic Work Plan approved by NMED in
1998, and its core document, the 1996 Groundwatér Protection Program

Management Plan.

. The Laboratory’s surface water assessment and remediation activities are
coordinated under the more than 30-year old Environmental Surveillance
Program, the facility’s federal Clean Water Act permit, the facility’s multi-sector
general permit for storm water discharges, and other watershed management

conducted by the Laboratory.

. The Laboratory’s preservation and management of cultural and biological

resources (including wetlands, species, and their habitat) is conducted under the
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2002 “Integrated Natural and Cultural Resources Management Plan for Los

Alamos National Laboratory.” Laboratory Supp. AR, at 88.°

In accordance with the published policy and practice of both USEPA and NMED, the
Laboratory’s investigation of the environmental conditions at, and potential hazards posed by,
various areas has proceeded in a phased, logical fashion to allow the data gathering and
assessment to include data collected in earlier phases and to better focus all future data-gathering
and remedial efforts. Indeed, the Laboratory has carefully followed USEPA’s Data Quality
Objectives (“DQO”) Process, in order to assure valid, streamlined investigation efforts aimed at

providing useful data expeditiously.

INNMED’s Approval Of The Laboratory’s Conceptual Approach To Restoration

NMED has been a valued and necessary partner in all of the data-gathering, assessment,
and corrective measures efforts being implemented at the Laboratory. The Laboratory’s major
conceptual approaches to the investigation and remediation of the complex facility were laid out
in several key documents submitted to NMED over a four-year period. NMED expressly

approved the Environmental Restoration Project’s major program approaches:

. All Potential Release Sites (“PRS”) are being prioritized and addressed in a
sequence based on the aggregate and watershed approach, and on the risk posed

by the PRS to human health or the environment.

. Surface water is being investigated, assessed and addressed on a watershed basis,
which reflects both the real-world hydrologic regime, as well as the actual

beneficial uses of such water.

. The site-wide groundwater investigation program, reflected in the Hydrogeologic
Work Plan, is being conducted on an aggregate basis, with optimum sequencing
of groups of the regional aquifer characterization/monitoring wells to best meet

data needs by reducing uncertainty and risk.

* The Laboratory is submitting, concurrently with these written comments, a Supplemental Administrative Record
with documents pertaining to the Draft Order. All documentary references herein to that Supplemental
Administrative Record are designated as “Laboratory Supp. AR.” The Laboratory reserves its right to submit any
further documents to the administrative record when and if the inclusion of such documents is appropriate.
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. The master plan for the coordination of the Environmental Restoration Project is
the Laboratory’s “Installation Work Plan,” reviewed and resubmitted annually for

NMED approval.

J To optimize the usefulness of data and to expedite its collection, all data gathered

is in accordance with USEPA’s DQO Process.

o Where full NMED review may not be forthcoming in a timely fashion, the
Laboratory when possible expedites environmental restoration by undertaking
preliminary or final interim actions or stabilization measures, as “voluhtaxy
corrective actions” or “voluntary corrective measures,” with the understanding
that the Laboratory may be required to revisit the involved PRS once NMED

review is complete

. On an annual basis, the Laboratory prepares a report on all environmental issues
and all environmental data gathered during that year. This is only one of many
environmental reports and analyses that the Laboratory provides to NMED each

year.

Unfortunately, NMED has not provided timely review of the Laboratory's technical
submissions; including failing to respond at all to many of them. Of the five major categories of
technical documents submitted by the Laboratory to NMED after 1998, four have not been
approved. These four major program documents — consisting of the Installation Work Plan
(“TWP”) (Revision 8, 2000), Material Disposal Areas Core Document (2000), Ecological
Screening Assessment Methodology Document (1997/99), and Background Screening Values
Document (1998) — are critical to the implementation of environmental restoration at the
Laboratory, including corrective action. For example, the March 2000 IWP, Revision 8§, is the
master plan and schedule for the prioritization, investigation and potential remediation of PRSs.
The RCRA Permit requires that the IWP be updated and approved annually by NMED, yet
NMED has never responded to or commented upon, much less approved or rejected, the March
2000 ITWP. The last IWP approved by NMED was the 1998 version, Revision 7 in 1999. That
example is typical of many other instances where the Laboratory's progress in moving forward

has been hindered by agency inaction.
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Notwithstanding the lack of official approval of cleanup proposals in many cases, where
the Laboratory believed that it is in the public interest to expedite the implementation of cleanup,
the Laboratory has proceeded with the cleanup as an “Interim Action,” “Voluntary Corrective
Measure” or “Voluntary Corrective Action,” under NMED oversight, even at the risk of having
to change the remedy if and when NMED yeviews the Laboratory’s cleanup proposal. In all,
since 1993, the Laboratory has undertaken and completed approximately 110 voluritary cleanup

actions or measures at approximately 100 SWMU .

Laboratory’s Voluntary Inclusion Of HWA-Exempt Chemicals And Actzvmes In Its
Environmental Restoration Program

‘Most contaminants that NMED seeks to regulate by the Draft Order are beyond NMED’s
regulatory authority under the HWA. A variety of federal laws, some of which are directly
implemented by DOE, cover the handling and disposal of these materials. For example,
materials in point source discharges (covered by the Clean Water Act), radioactive materials
(Atomic Energy Act), and PCBs (Toxic Substances Control Act) are regulated by other
comprehensive federal regimes which NMED does not administer and cannot interfere with,
while certain “military munitions” activities are excluded from HWA jurisdiction. Indeed,
RCRA (and its state counterpart, the HWA) explicitly provide that these materials are either
completely exempt under all circumstances from RCRA/HWA regulation or that RCRA/HWA

must yield if any conflicts between the statutes occur.

However, over the last few decades, the Laboratory has voluntarily melded its
environmental restoration under the HWA with those under these other regulatory schemes. In
all of its environmental restoration efforts, the Laboratory, through DOE and The Regents, has
agreed Aas a matter of voluntary cooperation to include the investigation and cleanup of
contaminants and units that are unquestionably beyond HWA jurisdiction. Obviously, including
exempt chemicals and waste units within the Laboratory’s environmental restoration carries the
benefit of allowing all environmental issues to be addressed in a coordinated fashion. In doing
so, however, the Laboratory has often expressly noted that it was not compelled to undertake

such efforts at those units or for those substances as a matter of federal or state hazardous waste
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law.® As stated in DOE’s September 1998 policy on “Sharing Radionuclide Information with
States:”

Sharing of Radionuclide Information with States lays out the scheme
whereby DOE intends to work cooperatively with states to accommodate
radionuclide information requested as a matter of comity and in the
interests of open communication. It does not, however, waive any legal
defense either party may have against a state’s efforts to impose mandatory
requirements to provide radionuclide information (Laboratory Supp. AR, at
27).

All told, the Laboratory has expended more than $602 million on its Environmental
Restoration program in the last decade, including both investigation and cleanup. The program

was well-defined and well-underway long before May 2, 2002.

The Laboratory’s Reaction To The Draft Order

Viewed against this backdrop, the Draft Order is an unwise, unnecessary and

unproductive exercise:

. The Draft Order ignores years of conceptual approaches approved by NMED and
acted upon in reliance by the Laboratory, sweeping them away as if they had

never existed or been agreed to by NMED.

¢ Although not legally necessary, the Laboratory has preserved its position through both generic descriptions of
materials included within its comprehensive program for environmental restoration, but not subject to regulation by
NMED, and by specific references to certain materials. For example, the Solid Waste Management Units Report
(“SWMU Report™), Revised Nov. 1990, Vol. 1, at 5 provides as follows: “Some SWMUs described in this report
manage wastes that are exempt from regulatlon under RCRA/HSWA These units are included because all
corrective actions at LANL will be managed under the ER program.”

See also Installation Work Plan (“IWP”), Revision 8, March 2000, at iii-iv: “Certain issues of concern at the
Laboratory are exempt from RCRA’s definition of solid waste and are therefore not subject to the provisions of
Module VIII, for example, source, by-product, and special nuclear materials (regulated under the Atomic Energy
Act). The ER Project adheres to the provisions of applicable DOE orders to implement a technically comprehensive
program that covers all potentially contaminated sites not regulated under RCRA. Provisions in this IWP pertaining
to subjects outside the scope of RCRA are not enforceable under the Laboratory’s Hazardous Waste Facility
Permit.”

See also IWP at 3-2: “Based on the findings of the SWMU report, EPA Region 6 identified a subset of sites to
be included in Module VIII of the Laboratory’s Hazardous Waste Facility Permit, issued to the Laboratory in 1989
(EPA 1990, 1585). The remaining sites identified in the SWMU report but not listed in the permit were retained
within the ER Project for investigation as areas of concern (AOCs). Unless an investigation reveals that the AOC
should be added to Module VIII, AOCs are investigated and, if necessary, remediated under DOE authority and
other applicable authorities...”
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. The Draft Order defies the Laboratory’s long-standing position, based on well-
accepted federal law, that radionuclides, materials in point source discharges, and
other chemicals and activities cannot be reached under the HWA, and so seeks to
impose as a matter of legal compulsion under the HWA the very investigations
and cleanup which LANL was already committed to doing voluntarily and was

already implementing.

. For reasons that are not clear, the Draft Order’s approach to setting final cleanup
levels (mandating inappropriate standards as final cleanup levels regardless of risk
and land use) ignores not only USEPA policy and practice on risk-based

corrective action, but is contrary to NMED’s own policy documents as well.

. NMED'’s Draft Order is so prescriptive, so duplicative of work that had been .
conducted, and so illogically sequenced, that the Laboratory staff has estimated
that compliance with it will cost hundreds of millions of dollars beyond the
Laboratory’s current environmental restoration efforts. This additional cost
comes with no corresponding benefit, since the Draft Order does not reach any
activity, contaminant, or geographic area which the Laboratory’s current ongoing
Environmental Restoration Program was not already in the midst of assessing

and/or remediating.

. The Draft Order, in a transparent effort to reach radionuclides and other
contaminants, discharges, and activities which are not “hazardous waste” or
“hazardous constituents” and cannot be reached by a compliance order under the
HWA, attempts to fabricate the existence of an alleged imminent and substantial
endangerment condition at the Laboratory. That assertion strains credibility.
Prior to May 2, NMED had never orally or in writing suggested the existence of
such a condition. In fact, NMED has continually reassured the public to the
contrary. All of the evidence in the administrative record is to the contrary. After
a decade of regulatory oversight of the Laboratory, the Draft Order manifests an
abrupt and unjustified regulatory about-face. Even NMED’s express intent to

=),
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attempt to secure more federal funding for the Laboratory’s environmental
restoration efforts’ cannot justify such unsupported allegations.

The particular factual and legal bases for the Laboratory’s objections to the Draft Order
are set forth below. While the Laboratory pursues all necessary and appropriate administrative
and judicial avenues to redress the Draft Order’s flaws, the Laboratory will continue to
implement all of its environmental restoration program components, expediting them wherever
possible. | '

To demonstrate this commitment, in May 2002, DOE, NMED and USEPA signed a
Letter of Intent (LOI) that described the signatories® commitment to accelerate cleanup at New -
" Mexico DOE facilities. On July25, 2002, as required by the LOI, DOE and The Regents
completed a performance management plan that sets forth an accelerated schedule for
completing environmental restoration at the facility by 2015, fifieen years earlier than currently
plamned. Implementation of the plan includes a DOE commitment for additional funding for
accglerated Laboratory cleanups over the next decade. See Los Alamos National Laboratory
Performance Management Plan for Accelerating Cleanup.®

The commitment of DOE and The Regents to the Environmental Restoration Project at
the Laboratory will assure the continned protection of public health and environmental goals
pending a resolution of these disputed issues with NMED.

7 The Albuguerque Journal reported that “Maggiore said this mandate should give Los Alamos lab some leverage
when asking for cleanup money in the future.” J. McKee, “State Orders LANL to Clean Up Dumps,” Albuguerque
Journal (N. Edition), May 3, 2002. Laboratory Supp. AR, at 90. Secretary Peter Maggiore also acknowledged
during his July 11, 2002 testimony in front of the U.S. Senate’s Energy and Natural Resources Committee that the
draft order was released to gain more federal funding. For his testimony, see:

http://energy.senate.gov/cfdocs/e witnesslist.cfm?id=208&wit id=679.
* Execution of the accelerated cleamup program plan is contingent upon the receipt of Congressional funding.
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EXECUTIVE SUMMARY OF COMMENTS

The Draft Order, and the ISE Determination on which it is based, are legally invalid
because they attempt to exert regulatory authority over Laboratory activities, materials and
contaminants that are beyond the jurisdiction of NMED does not possess under the HWA.
Specifically, the Draft Order and ISE Determination are not in accordance with law, are arbitrary
and capricious and are not supported by substantial evidence in the administrative record.
Accordingly, the Laboratory requests that NMED withdraw the ISE Determination and take no
further action on the Draft Order.

~Section I: The Endangerment Determination Is Legally And Factually Invalid,

"The ISE Determination is inseparably intertwined with the Draft Order. The Draft Order
specifically recites, as ultimate Conclusions of Law, that the Department determined both that
(1) the presence of hazardous wastes at LANL may present a substantial hazard to human health
or the environment, and (2) the handling of solid waste and hazardous waste at the facility “may
present an imminent and substantial endangerment” to human health or the environment. These
conclusions purport to incorporate the ISE Determination. As a result, a nullification of the ISE
Determination for any factual or legal reason will necessarily void the Draft Order upon which it

is based.
The ISE Determination is void for at least the following independent reasons:

. The endangerment finding in the ISE Determination is based largely on DOE
activities, or on the presence, release or discharge of radionuclides, contaminants

or other substances, that are beyond the jurisdictional reach of the HWA.

. The ISE Determination is not supported by substantial evidence in the

administrative record.

o The ISE Determination fails to meet the important procedural requisites for

exercise of NMED’s statutory endangerment authority.

Because the ISE Determination (with its embedded endangerment finding) is legally

defective, the Draft Order upon which it is based is void and unenforceable.
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Section II: The Draft Order Is Factually And Legally Invalid.

The Draft Order is independently invalid because it purports to regulate activities,
substances and materials at the Laboratory that are beyond the reach of the HWA. The Draft
Order is also legally insufficient because it is procedurally defective, it constitutes a corrective
action order improperly cast as an endangerment order, it is arbitrary and capricious and it is not

supported by substantial evidence in the administrative record.

e Radioactive Materials

By the Draft Order, NMED unlawfully attempts to regulate radioactive materials that are
within the penumbra of regulatory power explicitly granted to DOE under the Atomic Energy
Act (“AEA”). In the AEA, Congress established a comprehensive “cradle to grave™ federal
program governing “source material,” “special nuclear material” and “byproduct material.”
Congress not only gave DOE exclusive authority to regulate these materials at its nuclear
facilities (such as Los Alamos National Laboratory), but also granted DOE the broad authority to
adopt regulations to govern any activity at its facilities for the protection of health and
minimization.of danger. Thus, DOE has a unique role in overseeing nuclear safety management

at all DOE facilities for the protection of human health and the environment.

Although DOE facilities are also subject to RCRA, RCRA specifically excludes from its
scope (through its definition of “solid waste”) any regulation of source, special nuclear or
byproduct materials. The New Mexico Legislature incorporated this exclusion into the HWA.
The courts have unanimously ruled that Congress preempted the field for regulation of these
three types of materials, so no State or other federal agency may exert non-AEA regulation of
these materials (whether or not it is consistent with the AEA), unless explicitly granted authority
to do so by federal statute. Accordingly, both the ISE Determination, based on the alleged
presehce and dangers of these materials, and the Draft Order designed to address their dangers,

are invalid.

There are two important limitations on NMED’s HWA authority over the hazardous
portion of mixed waste (waste that contains both a hazardous waste component and a source,
special nuclear or byproduct materials component). First, NMED cannot regulate the radioactive

portion of the mixed waste. Second, any regulation of ‘the hazardous portion that would conflict
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with AEA regulation of the radioactive portion is prohibited. NMED contravenes these accepted
legal principles through its proposed radionuclide investigation, its intrusive monitoring program
and its radionuclide corrective actions, including soil removal. Thus, NMED’s attempted
regulation of mixed waste is inconsistent and interferes with AEA regulation of the
radionuclides. Moreover, NMED’s endangerment finding is invalid because it is based on the

alleged presence, properties and dangers of radionuclides.

In addition to source, special nuclear and byproduct materials, DOE also has AEA
regulatory power over naturally occurring and accelerator-produced radioactive materials
(“NARM”). Under its congressional mandate to reguléte safety at its facilities, DOE has
promulgated comprehensive nuclear safety requirements (encompassing all radioactive
materials, including NARM, at DOE facilities) for the health of the public, workers and the
environment. The 1988 Price Anderson Amendment Act demonstrated congressional approval
of this regulatory scheme by strengthening DOE’s nuclear safety and enforcement regulatory
powers. DOE’s nuclear safety regulatory scheme preempts NMED’s attempted regulation of
NARM. Because DOE nuclear safety requirements “occupy the field” of nuclear safety at DOE
facilities, NMED cannot regulate any nuclear safety matter at the Laboratory. Additionally, the
Determination and Draft Order conflict with DOE nuclear safety requirements by imposing
contradictory, intrusive and unsafe requirements that are an obstacle to the full accomplishment
of Congress’ objectives and by making it impossible for DOE to also comply with its nuclear

safety requirements.

o Federal Water Pollution Control Act Discharges

B y the Draft Order, NMED unlawfully attempts to exercise HWA jurisdiction over
surface water, sediments and groundwater containing pollutants that were discharged from point
sources regulated by the Federal Water Pollution Control Act (“FWPCA™). First, the industrial
discharge exemption in the HWA (based on the identical exemption in RCRA) precludes NMED
from exercising regulatory power over solid or dissolved materials that originated in discharges
from Laboratory point sources (including storm water point sources) from 1972 to the present, in
sediments that originated from such discharges, and in groundwater that has a hydrological

connection to surface water. Second, the HWA/RCRA provision barring regulation of any
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activity or substance subject to the FWPCA if such regulation would be inconsistent with the
FWPCA prohibits NMED from asserting HWA jurisdiction over materials originating in
Laboratory discharges at any time since the passage of the FWPCA (including the period from
1948 to 1972). Rather, these point source discharge materials are subject to regulation and
appropriate remediation under other federal laws (such as the FWPCA), all of which the
Laboratory is complying with:

The Draft Order exceeds NMED’s HWA authority by attempting to require the
investigation, monitoring and cleanup of materials that are excluded from HWA coverage under
these two provisions. Moreover, the underlying ISE Determination — with its finding of
imminent and substantial endangerment - is invalid because it is predicated primarily on
materials originating in Laboratory point source discharges that do not qualify as “hazardous
waste” as required by HWA § 74-4-13, and it impermissibly attempts to regulate FWPCA

substances and activities.

e High Explosive Compounds/Military Munitions

The Draft Order purports to impose extensive requirements for monitoring and
remediation of soil, sediment, ground water and surface water allegedly contaminated with
conventional and high explosive compounds (collectively “HE”), and other contaminants such as
perchlorate (collectively “munitions-related contaminants™), as a result of the Laboratory’s
intended use of military munitions within its weapons research, development and testing
programs. However, NMED does not have authority to compel site characterization and cleanup
for the vast majority of HE and other military munitions-related contamination at the Laboratory.
Rather, the Military Munitions Rule, which has been adopted by the New Mexico Environmental
Improvement Board (“EIB”) provides that military munitions used for their intended purpose do
not constitute statutory “solid waste” and are not subject to corrective action. Furthermore,
NMED has not made any finding in the Draft Order or otherwise in the administrative record of
the existence of a circumstance that would place the munitions-related contamination outside of
the ambit of protections accorded to products used for their intended purpose. As such, all
references or requirements regarding any such HE and military munitions related contamination

must be struck from the Draft Order. If NMED believes that any munitions-related activities or
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substances fall within one of the exceptions to the broad protections afforded by the Military
Munitions Rule, that exception must be indicated on the face of the ISE Determination and Draft

Order, and supported by substantial evidence appearing within the administrative record.

o Polychlorinated Biphenyls

The Draft Order contains over 30. provisions that would require the Laboratory to
determine the nature, amount and extent of contamination of polychlorinated biphenyls (“PCBs”)
allegedly released into soil, ground water, surface water and sediment from active RCRA units or
SWMUs. Under applicable state and federal law, NMED has no authority to impose such
requiréinents or otherwise require monitoring, reporting and potential remediation of PCBs at
any SWMUs or areas of concern (“AOCs”) (collectively, potential release sites (“PRSs”™)).
USEPA retains the sole authority to regulate all aspects of the use, disposal, management and
remediation of PCBs and related contamination pursuant to the Toxic Substances Control Act
(“TSCA”). RCRA’s Integration Clause, which prohibits regulation under RCRA that would
duplicate regulation imposed under other statutes, has been interpreted to prohibit USEPA from
ordering cleanup of PCBs contamination by issuing a Section 7003 order under RCRA.
Similarly, in light of the HWA’s general proscription against imposing any more stringent
requirements than would be allowed under RCRA, NMED has no authority to allege that the
treatment, storage, disposal and management of PCBs may present an imminent and substantial
endangerment to health or the environment. Because the Draft Order improperly seeks to
impose requirements that are duplicative of, and inconsistent with, requirements already imposed
upon the Laboratory for management and remediation of PCBs pursuant to TSCA, all such

provisions of the Draft Order are void and must be stricken.

e Violation Of Fundamental Fairness Principles

The Draft Order claims that it will be issued as an “Imminent and Substantial
Endangerment Order” under the HWA. However, the Draft Order’s alleged basis, content,
timing, and the actions it attempts to direct, as well as the statements of the Secretary and other
NMED staff leading up to the Draft Order, vitiate the assertions that it is based on an “imminent
and substantial endangerment” and the allegations that the actions compelled by the Order are

necessary to address such endangerment. Instead, the Draft Order is, in sum and substance, an
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HWA corrective action order (a form of compliance order) whose purpose is to direct, in a very
controlled and prescriptive way, the conduct of corrective action at vanious Laboratory SWMUs.
By labeling the corrective action order as an endangerment order, NMED attempts to deny the
Laboratory procedural rights and protections afforded to recipients of compliance orders.
Similarly, by issuing any administrative order — whether the supposed endangerment order or a
corrective action order — rather than modifying the existing RCRA permit’s corrective action
provisions, NMED further deprives the Laboratory of additional procedural rights afforded for
permit modifications. NMED’s attempt to circumvent and deprive the Laboratory of its

procedural rights violates fundamental faimess principles, and renders the Draft Order void.

Section III.  The Draft Order Is Arbitrary And Capricious And Not Supported By
Substantial Evidence In The Record.

Apart from the legal deficiencies in the Draft Order explained above, the Draft Order
contains hundreds of proposed requirements or obligations that are arbitrary and capricious,
unduly burdensome, impossible or impracticable to perform, inconsistent with prior NMED
commitments or otherwise invalid. Since these provisions are too numerous to identify here, we

will briefly summarize their general nature.

The Draft Order’s human health risk assessment provisions are arbitrary and capricious.
Contravening a decade of regulatory acceptance, development, and use of risk-based
decisionmaking in setting final media cleanup levels, the Draft Order mandates the application of
standards promulgated under other regulatory programs — such as the Maximum Contaminant
Levels under the federal Safe Drinking Water Act — or soil contaminant levels expressly set as
screening levels, as the final cleanup concentration standards. Under the Draft Order, a site-
specific human health risk assessment can only become relevant after the respondent
demonstrates that the mandated cleanup levels are technically infeasible. Additionally, the Draft
Order mandates that the Laboratory meet cleanup standards consistent with residential land use
scenarios, even though no residential use is contemplated. This approach to development and
implementation of cleanup levels is contrary to the USEPA corrective action program upon
which NMED’s program is modeled and is contrary to NMED’s own corrective action guidance
and practice. Since these deviations are completely unexplained and unjustified, they are

arbitrary and capricious.
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The Draft Order is also arbitrary and capricious because it purports to impose obligations
that are either impracticable or impossible to perform, are unreasonably burdensome without
providing a corresponding benefit, or are extraordinarily prescriptive without providing adequate
justification baséd on substantial evidence in the administrative record. In these comments, the

Laboratory identifies 218 separate instances where these deficiencies appear in the Draft Order.

In addition, the Draft Order is arbitrary and capricious, and thereby invalid, because there
1s not an appropriate nexus between the nature and scope of the alleged endangerment identified
in the ISE Determination and the provisions contained in the Draft Order that supposedly address
the endangerment. Among other problems, NMED has ignored the Laboratory’s substantial
environmental restofation activities to date, effectively ordering the Laboratory to “start from
scratch” with implementation of an unprecedented schedule of prescriptive requirements without

any rational basis connecting the obligation with the alleged endangerment.

The Draft Order also contains a lengthy series of provisions that are internally
inconsistent, that contradict prior NMED statements or commitments, that conflict with the
Laboratory’s RCRA permit, or that ignore or duplicate substantial work that has been completed
or is ongoing. The Laboratory identifies in these comments 108 separate instances where these
deficiencies exist. In addition, the Laboratory identifies 54 other instances where particular
provisions in the Draft Order are simply factually wrong or are materially misleading because

they are factually incomplete.

Conclusion

The Draft Order and its accompanying ISE Determination are legally ihdefensible,
factually flawed and completely unenforceabie. Moreover, given the ongoing Environmental
Restoration Project at the Laboratory, the Draft Order’s provisions are redundant, unnecessary
and counterproductive. For all of these reasons, NMED should withdraw the Determination and

take no further action regarding the Draft Order.
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L THE DRAFT ORDER IS VOID BECAUSE THE DEPARTMENT’S IMMINENT
AND SUBSTANTIAL ENDANGERMENT DETERMINATION UPON WHICH IT
IS BASED IS UNLAWFUL, DEFECTIVE, AND NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE IN THE ADMINISTRATIVE RECORD.

On May 2, 2002, NMED released in draft form, for public comment, a document entitled
“DRAFT LANL Order.” The Draft Order. recites that it is issued under two sections of the
HWA: Section 74-4-10.1.A (the Department’s “substantial hazard” authority to compel
investigation of “hazardous waste) and Section 74-4-13.A (fﬁ: Department’s “imminent and
substantial endangerment authority” to compel investigation and remediation of “solid waste”
and “hazardous waste” releases). See Draft Order, Section I, Introduction, at 1. Remarkably, to
support its issuance of this Draft Order, NMED engaged in a bifurcated procédure, without
precedent or authority in New Mexico administrative practice. That is, NMED placed its
determination — the factual and legal predicate for the Draft Order — in an entirely separate
document, one that purports to be issued in final form without public comment. Also released by
NMED on May 2, 2002, this separate document is entitled “Determination of an Imminent and

Substantial Endangerment to Health and the Environment” (“ISE Determination™).’

The ISE Determination and Draft Order are inseparably intertwined. The Draft Order
specifically recites, as ultimate Conclusions of Fact, that the Department on May 2 determined
both that (1) the presence of hazardous wastes at LANL may present a substantial hazard to
human health or the environment, and (2) the handling of solid waste and hazardous waste at the
facility “may present an imminent and substantial endangerment” to human health or the
environment. (Draft Order, Section ILB, Findings 54 and 55, at 11- 12). These findings (and
their verbatim correlates under Conclusions of Law, Nos. 7 and 8, at 11) are based solely upon
the ISE Determination. As a result, a nullification of the ISE Determination for any factual or

legal reason will necessarily void the Draft Order upon which it is based.

As fully described in the three subsections below, the ISE Determination is void for the

following separate reasons:

® Notwithstanding its title, the May 2, 2002 Determination states on its face that it is issued only pursuant to HWA
§ 74-4-10.1, rendering it procedurally defective ab initio as support for supporting a determination under HWA
§ 74-4-13. See Section1.C.3, infra.
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e The endangerment finding embedded in the ISE Determination 1s based largely on the
presence, release or discharge of certain chemicals, radionuclides or other substances
or activities involving those substances, that are beyond the reach of the HWA, either
because they are preempted by federal statute (e.g., the Atomic Energy Act and the
Clean Water Act) or do not constitute “solid waste” within the meaning of the HWA
(e.g., AEA radioactive materials, discharges subject to the Clean Water Act, certain
high explosive debris and other compounds), or are subject to other HWA
jurisdictional limitations (e.g., for polychlorinated biphenyls). Since these substances
and activities are the heart of the ISE Determination, their removal fatally undermines

its validity.

o The ISE Determination is not supported by substantial evidence in the administrative
record. The specific 47 references attached to the ISE Determination do not support
the conclusions in the determination, and those conclusions are in any event entirely
contradicted by NMED’s prior statements, prior findings, and other documents and
evidence in the administrative record that are currently before NMED regarding the

Laboratory.

e The ISE Determination fails to meet the procedural requisites of the Department’s

statutory endangerment authority.

Because the ISE Determination is legally defective, the Draft Order upon which it is

based is similarly unlawful and void.

A. The ISE Determination Is Not In Accordance With Law Because It Is
Unlawfully Based On Activities, Discharges And Contaminants Beyond The
Jurisdiction Of the Hazardous Waste Act.

In adopting the HWA, the New Mexico Legislature manifested a clear intent that the
HWA cover only those wastes subject to federal regulation under RCRA.' The HWA’s

definitions of “hazardous waste” and “solid waste” are virtually identical to the definitions of

'® The only exception to that limitation is contained in NMSA 1978 § 74-4-3.3 (1989), which provides that
“hazardous waste” as defined in Section 74-4-3, “may include any material imported into the state of New Mexico
for the purpose of disposal which is defined or classified as hazardous waste in the state of origin.” The EIB has not
adopted any regulations to implement this section.

SO
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those terms in RCRA. Compare HWA § 74-4-2.1 (definition of “hazardous waste”) with RCRA
§ 1004(5), 42 U.S.C. § 6903(4), and HWA § 74-4-2.M (definition of “solid waste”) with RCRA
§ 1004(27), 42 U.S.C. § 6903(27). Moreover, the Legislature precluded the EIB from listing as a
hazardous waste “any solid waste or combination of solid wastes... that has not been listed and
designated as a hazardous waste by [USEPA] pursuant to [RCRA]” § 74.4.4.A(1)."" This
legislative limitation can be circumvented only if the EIB determines, “after notice and public
hearing, that such federal regulations are not sufficient to protect public health and the

environment.” The EIB has never made such a determination.

At least four broad categories of constituents and related contamination covered by the
ISE Determination do not constitute solid or hazardous waste under the HWA (just as they do
not constitute such waste under RCRA): (1) radioactive materials regulated by the Atomic
Energy Act, (2) contaminants originating in discharges subject to the federal Clean Water Act,
(3) materials that fall within the Military Munitions Rule, and (4) polychlorinated biphenyls.
The legal reasons why these materials are beyond the Department’s lawful authority, and their
impact on the Draft Order, are adduced in detail in Sections II.A, I1.B, II.C, and IL.D below.

The ISE Determination is predicated on these exempt activities, discharges and
contaminants. Their presence and alleged dangers are woven throughout the ISE Determination,
and reliance on them is pervasive.'” As a result, after eliminating all such activities, discharges
and contaminants, what remains is a Determination riddled with huge gaps. It simply is not
possible for the Department, or any one else, to conclude whether the residual findings support
any claim of even a remote hazard, much less an imminent and substantial eﬁdangerment. In
short, the HWA endangerment finding cannot survive without reliance on activities and
contaminants which the HWA cannot reach. Accordingly, the ISE Determination is completely

void and unenforceable.'?

" This prohibition applies to, inter alia, whatever rules the EIB adopts for “the taking of corrective action.” §§ 74-4-
4.A.5(h) & (i). :

12 There are over 100 references to radioactive or nuclear materials alone in the ISE Determination.

B In addition, once these exempt cbntaminants and activities are removed from the ISE Determination, it is
impossible to determine what, if any, alleged factual basis exists for it. This lack of evidentiary support also voids
the ISE Determination. "

A
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B. The ISE Determination Is Not Supported By Substantial Evidence In The
Administrative Record.

1. The Governing Legal Standard.

The Secretary may issue an order pursuant to Section 74-4-13 “whenever the secretary is
in receipt of evidence that the past or current handling, storage, treatment, transportation or
disposal of any solid waste or hazardous waste or the condition or maintenance of a storage tank
may present an imminent and substantial endangerment to health or the environment.” NMSA
1978, § 74-4-13 (2001). The Secretary’s authority under Section 74-4-13 must be interpreted in
accordance with judicial and administrative construction of the look-alike provision in Subtitle G
of RCRA (Sections 7002 and 7003, 42 U.S.C. §§ 6972-73). Espinosa v. Roswell Tower, Inc.,
121 N:M. 306, 311, 910 P. 2d 940, 945 (Ct. App. 1995) (in construing state regulation
incorporating federal regulations by reference, “interpretations of the federal standards, and their
policy bases, [are] persuasive”). This is particularly true in light of the directive by the
Legislature forbidding regulation under the HWA to be more stringent than that implemented by
USEPA under RCRA. NMSA ‘1978, § 74-4-4.A).

The courts have increasingly scrutinized claims of “imminent and bsubstantial
endangerment” in recent years. In 1994, the Ninth Circuit held that “there must be a threat that is
present now,” the endangerment must be “substantial or serious,” and there must be “some
necessity for the action.” Pricev. United States Navy, 39 F.3d 1011, 1019 (9th Cir. 1994)
(plaintiff failed to demonstrate imminent and substantial harm for a house resting on a
contaminated former landfill). In 1996, the U.S. Supreme Court found that “imminent” means
“threatens to occur immediately,” and quoted approvingly from Price about the need for the

threat to be present “now.” Meghrig v. KFC Western, Inc., 516 U.S. 479, 485-86 (1996).

These cases have served as twin guideposts for more recent decisions that have found that
an “imminent and substantial endangerment” does not exist. See, e.g., The Birch Corporation v.
Nevada Investment Holdings, Inc., 1998 U.S. App. Lexis 14923 (9th Cir. 1998) (despite the
presence of gasoline in soil and groundwater that exceed the regulatory groundwater cleanup
standard, the court held that the endangerment standard was not met); Leister v. Black & Decker
Inc., 1997 U.S. App. LEXIS 16961, 1997 WL 37806, reported in table form at 117 F.3d 1414
(4th Cir. (M.D.) 1997) (“Leister’”) (although TCE and PCE are present on the property, they do
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not pose “a current serious threat of harm”); 7wo Rivers Terminal, L.P. v. Chevron USA, Inc., 96
F. Supp. 2d 432, 444-46 (M.D. Pa. 2000) (relying on the Meghrig/Price principles, the court
observed that “as a whole that there must be some necessity for the action requested by the

plaintiff” and held that there was no danger of imminent harm from petroleum products).

Even where courts have found endangerment, they have been careful to explain that there
1s a clear threshold of proof to be bome by the regulatory agency: “...[The] courts must
therefore give meaning to ‘imminent and substantial.” In particular, substantial implies that the
release must present a more than minimal threat to health, welfare, or the environment.” A&W
Smelter and Refiners, Inc., v. Clinton, 146 F.3d 1107 (9th Cir. 1998). As the court in U.S. v.
Reilly Tar & Chemical Corp., 546 F. Supp. 1100, 1109 (D. Minn. 1982), said: “Nor is the
emergency authority to be used in cases where the risk of harm is removed in time, completely

speculative in nature, or de minimis in degree.”

The courts have also emphasized that it is a plaintiff’s burden to demonstrate from
evidence in the record that the requisite endangerment is present. Thus, in Leister, the Fourth
Circuit held that, since the plaintiffs failed to provide “affirmative proof of an immediate serious
threat of harm,” their claim must fail. Leister, 1997 U.S. App. LEXIS 16961, at **3. In another
typical case, the court articulated the proof burden as follows: “plaintiffs have not produced
‘significantly probative’ evidence [citation omitted] that the presence of solid waste at Calvert
Ridge may present an imminent and substantial endangerment if remedial action is not taken.”
Adams v. NVR Homes, Inc., 135 F. Supp. 2d 675, 689 (D. Md. 2001) (“Adams”™). This is a proof

burden that must be borne by the regulatory agency issuing the endangerment order.

2. The Presence Of Soil And Groundwater Contamination Alone,
Without NMED’s Demonstration Of Exposure Pathways And Risk
Posed By The Contaminant Levels, Does Not And Cannot Support An
Endangerment Claim.

The decisional law is clear that the presence of contamination alone does not support an
endangerment finding. For example, there must be more than merely the presence of
contaminants in groundwater at concentrations exceeding relevant drinking water standards or
screening action levels to sustain an actionable endangerment, even if the state agency has

deemed the contaminated aquifer suitable for use as a source of drinking water. Birch Corp.,

GeweN v
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1998 U.S. App. LEXIS 14923, at *7 - *10; Two Rivers Terminal, 96 F. Supp. 2d at 447; Adams,
135 F. Supp. 2d at 688-89. Rather, there must be a reasonable pathway for exposure at a level of

concern to justify an actionable endangerment.

Tellingly, in the Determination, NMED never states (because no such evidence is
present) that contamination exists or threatens to exist in concentrations and through routes of
exposure at such concentrations that pose a substantial hazard to hvmans or the environment.
NMED does not and cannot show an exceedance of any health-based regulatory standards in the
aquifer that provides water to Los Alamos County. Instead, within the ISE Determination,
NMED:-alleges the presence of contaminants at certain locations and certain concentrations and
then concludes by reciting USEPA toxicological reviews of the general effects of various
chemicals. (ISE Determination, Section V, at 16 —19). Despite the fact that the potential toxicity
of these chemicals is specific to dose and duration and route of exposure, the ISE Determination
never alleges that chemicals at such concentrétions, or at concentrations that may occur in the

future, will or may threaten human health.

This is precisely the reliance upon the “mere presence” of contamination that the courts
have disallowed as the basis for an endangerment determination. See, e.g., Two Rivers Terminal,
96 F. Supp. 2d at 447; Foster v. U.S. General Service.'s Admin., 922 F. Supp. 642, 662 (D.D.C.
1996) (“While there can be no question that the levels of contamination present at the Site may
warrant future response action, the plaintiff cannot establish either a current risk of ‘substantial
or serious’ threatened harm, or ‘some necessity for action’”); Davis v. Sun Oil Company, 929
F. Supp. 1077, 1081-82 (S.D. Ohio 1996). Because NMED has neither identified nor presented
signiﬁéantly probative evidence that there is a current pathway for exposure of human or
ecological receptors at the Laboratory, and that this exposure pathway is expected to result in

substantial harm, the Determination is not valid. See Adams, 135 F. Supp. 2d at 688-89.

The reason why NMED could not make the necessary allegations on the face of the ISE
Determination is that such evidence does not exist. No scientific or public health study has
found that there may be an imminent and substantial endangerment associated with the

Laboratory. To the contrary, an extensive array of studies conclude that there are no significant
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risks associated with contamination at the facility.'* They have also made the following specific
findings: that contaminant concentrations have reduced dramatically due to the Laboratory’s
remedial efforts and the effects of natural attenuation; that while such contaminants remain in the
shallow alluvium and perched intermediate water-bearing zones, any transport of harmful
concentrations of contaminants to the regional aquifer would be inconsequential; and that the
few isolated portions of the shallow water-bearing zones where contamination exceeds
enforceable standards are located within Laboratory-controlled lands and are not used as a source
of drinking water. According to the federal decisional law cited above, such findings contradict
an agency’s allegations of the existence of an imminent and substantial endangerment. As such,
NMED fails to establish a sufficient factual basis for the ISE Determination by presenting proof
of nothing more than the admitted fact that contamination exists in portions of the facility
subsurface, as it attempts here. See Two Rivers Terminal, 96 F. Supp. 2d at 446 (finding that,
“[t]he fact that no one is drinking this water eliminates it as a threat to health or the
envirdnment,” and describing the case of Birch Corp. as standing for the proposition that, “no
threat of imminent harm when the plaintiff presents no evidence of any plans for subsurface

excavation or for use of the ground water”).

' These studies include, but are not limited to:

e The Interagency Flood Risk Assessment Team’s conclusion that “Risks Minimal From Cerro Grande
Flood-Carried Chemicals,” Press release, Interagency Flood Risk Assessment Team (“IFRAT”), Jul. 19,
2001 (describing the findings of the draft “Assessment of Potential Risks from Enhanced Surface Water
Runoff in CY2001 Due to the Cerro Grande Fire”) IFRAT, Risk Assessment Working Group;

e Risk Assessment Corporation’s draft “Summary for the Layperson of the Analysis of Exposure and Risks
to the Public from Radionuclides and Chemicals Released by the Cerro Grande Fire at Los Alamos,” Risk
Assessment Corporation (“RAC”) Report No. 5-NMED-2002-DRAFT, Jun. 3, 2002, (submitted to NMED
in partial fulfillment of contract No. 01 667 5500 0001) Laboratory Supp. AR, at 98, 99;

e The Agency for Toxic Substances and Disease Registry’s (“ATSDR”) numerous conclusions regardmg
environmental conditions at the Laboratory facility;

¢ “Impact of Strontium-90 on Surface Water and Groundwater at Los Alamos National Laboratory through
2000,” D. Rogers, LANL Report No. LA-13855-MS, Dec. 2000, Laboratory Supp. AR, at 47.;

* “Impact of Tritium Disposal on Surface Water and Groundwater at Los Alamos National Laboratory
Through 1997,” D. Rogers, LANL Report No. LA-13465-SR, Status Report, University of California
Report No. UC-903, Jul. 1998; and

¢ “Radiological and Nonradiological Effects -after the Cerro Grande Fire,” D. Kraig, R. Ryti, D. Katzman,
T. Buhl, B. Gallaher, and P. Fresquez, LANL Report No. LA-13914, Mar. 2002, Laboratory Supp. AR, at
81.
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At its heart, NMED’s “determination” is no more than an assertion by NMED that it
really does not have any endangerment evidence one way or the other. The Chief of the
NMED’s Hazardous Waste Bureau so much as admitted this fact: He stated, at the May 2, 2002
press conference convened by the NMED, that the ISE Determination and the Draft Order “were
the product of ‘exhaustive research’ about ‘what we know, and more important, what we don’t
know,’ about the environmental status of the Laboratory.”15 Such apparent regulatory discomfort
over its own lack of knowledge is not a substitute for the regulatory obligation to present
“significantly probative evidence” of a “current risk of substantial or serious threatened harm,”
or some. ‘“necessity for action,” in order to pursue an imminent and substantial endangerment

order. Foster, 922 F. Slipp. at 662; Adams, 135 F. Supp. 2d at 689.

3. The Findings Within ‘The ISE Determination Are Contradicted
Rather Than Supported By Specific Substantial Evidence In The
Record.

The Laboratory has carefully reviewed each of the “findings” within the ISE
Determination and its identified references. This review has revealed that many documents
purportedly relied upon by NMED in the ISE Determination as support for a particular finding
either do not lend suppoﬁ to the assertion stated therein, are partially or wholly inaccurate,
contradict the stated assertion, or include additional information that does not, on balance,

sustain a finding that there may be an imminent and substantial endangerment.

a. . Evidence Of Tritium Contamination Has Consistently
Indicated That Such Contamination Presents No Substantial
Threat To Human Health Or The Environment.

NMED’s assertion that the presence of tritium in groundwater poses an endangerment
ignores substantial evidence in the record to the contrary (sometimes appearing in the same
document that the Department purports to rely upon for a particular finding). Finding No. 114
alleges: “Tritium, nitrate, and perchlorate have been detected in Los Alamos County water

supply wells. (LANL 2001 c¢).” Finding No. 119 alleges: “Tritium has been detected in the

' “Lab Still Silent On NMED Cleanup Order,” R. Snodgrass, Los Alamos Monitor, May 3, 2002, at Al, A7
(emphasis added). Bureau Chief Bearzi also said that, “Unlike other DOE sites, groundwater [at Los Alamos] has
not been characterized to any great degree,” and that “They need to start chasing down contaminant plumes. Other
DOE sites are way far ahead of Los Alamos in terms of looking at groundwater issues.” “N.M. regulators crack
down on Los Alamos contamination,” G. Lobsenz, Energy Daily, May 10, 2002 (Laboratory Supp. AR, at 92).
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Otowi-1 municipal water supply well at 38 picocuries/liter (“pCi/L”). This data indicates that
communication between effluent discharges and the deep regional aquifer has occurred during
the last 59 years. (LANL 2001c).” However, as described below, these purported findings
ignore relevant information (some appearing within the same documents referenced by the
Finding) that leads to the contrary conclusiop, viz., that the presence of tritium in groundwater at

such concentrations poses no significant threat to human health.

While not explained in the ISE Determination, the referenced document, the “2000
Environmental Surveillance Report,” states that tritium was detected in water supply well
Otowi-1 in Pueblo Canyon during 2000 at a level that is 500 times lower than the drinking water
standard (the Maximum Contaminant. Level (“MCL”);, which is 20,000 pCi/L). 2000
Environmental Surveillance Report, at 200. It further states that other groundwater samples from
the alluvium and perched intermediate water-bearing zones were consistent with previous results,
and that only trace levels of tritium were detected in the regional aquifer at isolated locations
where past liquid discharges were reported to occur, notably beneath Los Alamos, Pueblo and
Mortandad Canyons. Id. Another measure of comparison of the gravamen of the 38 pCi/L of
tritium detected in Otawi-1 groundwater is that the background concentrations of surface water

and rainwater in Northern New Mexico are in the same range, from 30 to 40 pCi/L. Id. at 223.

In addition, the referenced report states that the tritium sampling and analytical methods
used by the Laboratory achieve lower levels of detection than those specified by the USEPA.
The sample results reported in this reference are “well below levels detectable by the EPA-
specified analytical methods normally used to determine compliance with drinking water
regulations.”'® Jd. at 227. Additionally, the report states that, except for tritium in Otowi-1,
there were no detected radionuclides in Los Alamos County or San Ildefonso Pueblo water

supply wells, other than naturally occurring uranium. /d. at 200.

Furthermore, the Department of Health & Human Services, Agency for Toxic Substances

and Disease Registry (“ATSDR”) “Public Health Activities Site Plan” (Draft for Public

16 In other words, the levels of tritium detected in Otowi-1 are so low that they would not have even been detected,
had the Laboratory been applying the analytical method commonly used throughout the nation’s public water supply
system. '
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Comments) evaluated a detection of tritium in a Los Alamos County water supply well'’ at 20
pCi/L and concluded that “ATSDR considers water at these drinking water levels to be safe for
human consumption.” “Health Consultation on Tritium Contamination in Area Groundwater
Wells, Los Alamos, New Mexico” (“Health Consultation”), U.S. Department of Health &
Human Services, ATSDR, Division of Health Assessment and Consultation, Feb. 14, 1995 at 7;
also quoted by “Impact of Tritium Disposalﬁ on Surface Water and Groundwater at Los Alamos
National Laboratory Through 1997 (“Tritium Impact Report”), LA-13465-SR, D. Rogers, Jul.
1998, at 27. The ATSDR Health Consultation concluded that, “[t]he 20 pCi/L is orders-of-
magnitude below a level that would present a health hazard to individuals drinking this
water.”. Id. (emphasis added). In the Health Consultation, ATSDR also calculated an “effective
dose equivalent” by assuming that an individual was drinking water from the test well, which
ATSDR expressly noted was not a source of drinking water, where the highest tritium detections
had been measured. See Health Consultation, at 7. Based upon the calculated “effective dose
equivalent,” ATSDR concluded that, “this level is not of concern to affect health.” Id. Finally,
the ATSDR in Site-Specific Summaries for Public Health Concern at Department of Energy

Sites states, “the levels of tritium reported do not represent a public health threat.”'®

The Tritium Impact Report similarly concludes that “there has been no significant tritium
impact on the regional aquifer.” Id. at 28. It further notes that, because of reductions in waste
discharge, high evapotranspiration rates, dilution in stream flow, and a relatively short half-life,
“tritium levels in most shallow groundwater and surface water at the Laboratory have decreased

significantly since the early 1980s.” Id. at 27.

Inli ght of the substantial evidence to the contrary, there is no adequate support within the
administrative record for NMED to assert that the presence of tritium in soil, groundwater or
sediments may present an imminent and substantial endangerment to human health or the

environment.

'” This detection was later discredited for analytical reasons.

'* The report also identifies five possible sources of the tritium contamination including: areas of known
contamination on or around the Laboratory; natural sources in rain or soil moisture; deposition from worldwide
fallout resulting from nuclear weapons detonations; natural occurrence not previously recognized because the
technology to detect tritium at the low levels seen had not been developed or Iow-level tritium analysis had not been
performed earlier; and; contammatxon introduced during sample collection or analysis. Id. at 7.

SRR,
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b. There Is No Substantial Evidence That Perchlorate Has Been
Detected In Any Municipal Well At Concentrations That
Could Pose An Endangerment To Human Health.

Finding No. 114 of the ISE Determination provides: ‘“Tritium, nitrate, and perchlorate
have been detected in Los Alamos County water supply wells.” Finding No. 118 alleges:
“Perchlorate has been detected in a municipal water supply well (Otowi-1) for Los Alamos
County and located in Pueblo Canyon, approximately 5 miles downgradient of the South Fork of
Acid Canyon. Detected concentrations of less than 6 ug/L are near the Environmental Protection
Agency proposed drinking water equivalent of 1 pg/L.” Determination, Section V.118, at 16.
However, detection of perchlorate concentrations of “less than 6 pg/L,” does not provide a
sufficient basis upon which NMED may legally base a determination that such perchlorate
concentrations may present an endangerment to health or the environment. See Coleman v.
Watts, 87 F. Supp. 2d 944, 949 (D. Ariz. 1998) (holding that a “conclusion that the arsenic in the
sludge” was ‘less than 15 mg/L,’... is not proof that the concentration for arsenic was ‘equal to or

greater than 5 mg/L’”).

The Otowi-1 well sampliné data described in the document referenced by Findings Nos.
114 and 118, “Environmental Surveillance at Los Alamos During 2000,” had method detection
Iimits (“MDLs”) ranging from 1.0 to 4.16 pg/L. See “Environmental Surveillance at Los Alamos
During 2000,” Los Alamos National Laboratory document number LA-13861-ENV, Oct. 2001,
at 355. Of such data, only one result was above its stated MDL (a result of 5.0 pg/L, with an
MDL of 1.0 ug/L). Id. One result was listed as 3.5 pg/L, although the MDL was not given. Id.
An additional ten sample results had to be estimated because the result was below the analytical
laboratory’s minimum reporting limit (“MRL”), while the remaining six were deemed “not
detected.” /d. NMED’s finding is therefore based on a single data point which barely exceeds
the range of relevant MDLs and the MRL. As such, NMED’s finding that “[d]etected
concentrations of less than 6 pg/L. are near the Environmental Protection Agency proposed
drinking water equivalent of 1 pg/L”” mischaracterizes the significance of a single data point that

provides no substantial basis for the ISE Determination.

The same hblds true for NMED’s cited detection of perchlorate in a regional aquif'er
monitoring well in Finding No. 104 of the ISE Determination, which states that perchlorateiﬁéls
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been detected “above the Environmental Protection Agency provisional drinking water
equivalent of 1 pg/L in regional aquifer well R-15.” However, the referenced document also
explains that, after four rounds of perchlorate sampling at R-15, the results were “very close” to
the detection limit and the laboratory’s reporting limit; thus, “the values were flagged estimates”
(meaning that the value was below the ana!ytical laboratory’s MRL, rendering it an unreliable
quantitative measurement), except for one data point barely exceeding the MRL (the
Determination’s cited 4.19 pg/L value, above an MRL of 4.0 ug/L). Groundwater Annual Status
Report for Fiscal Year 2001, LA-13931-SR, Apr. 2002, at 49.

Furthermore, the Laboratory recently submitted a letter report to Los Alamos County on
results from the Méy 2002 monitoring of Los Alamos County water supply wells, reporting that,
“[n)o perchlorate was detected in PM-1, PM-2, PM-3, PM-5, O-1, O-4, G-1A, G-2A, and G-3A
at concentrations greater than GEL’s MDL of 1.45 ppb.” See Letter “May 2002 Monitoring
Results, Special Drinking Water Monitoring Program, Los Alamos Water Supply Wells,”
(RRES-WQH: 02-271), B. Beers, LANL, RRES-WQH, to P.Padilla, Los Alamos County,
Jul. 16, 2002."

Moreover, Finding Nos. 114 and 118 fundamentally mischaracterize the significance of
the 1 pg/l level itself, which NMED refers to at Finding No. 118 as “the Environmental
Protection Agency proposed drinking water equivalent.”” The Draft Order makes the same
mistake: NMED states that it has adopted the USEPA “provisional drinking water equivalent
level as an interim groundwater cleanup level.” Draft Order, Section VIII.C.1.a, at 156. Clearly,
neither USEPA nor NMED has “proposed” a “drinking water equivaleht” for perchlorate; nor
have USEPA or EIB adopted a “provisional drinking water equivalent level.” Draft USEPA
“Perchlorate Environmental Contamination: Toxicological Review and Risk Characterization,”
Jan. 16, 2002 (“Perchlorate Draft””).?° Rather, the only determination USEPA made with respect
to perchlorate was to include it in the March 2, 1998 “Contaminant Candidate List” (“CCL”) (63
Fed. Reg. 10273 (Mar. 2, 1998)), and to require monitoring for the presence of perchlorate in
public water systems under the “Unregulated Contaminant Monitoring Regulation” (“UCMR?”)

% Copies of this letter were already sent to NMED’s Drinking Water Bureau and Oversight Bureau.

2 On February 28, 2002, USEPA issued a second extension of the public commc_nt period on the draft until April 5,
2002. 67 Fed. Reg. 9271 (Feb. 28, 2002). -
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(65 Fed. Reg. 11372, 11383 (Mar. 2, 2000)). When it included perchlorate on the CCL, USEPA

stated as follows:

At this time, the Agency has not made a determination to issue a

health advisory or to regulate perchlorate. The additional data

obtained from these health effects and occurrence studies will

provide a sound scientific basis for future EPA decisions of

whether to regulate perchlorate or not, to prepare a health advisory

or guidance, or to include pcrchlorate in the Unregulated

Contaminant Monitoring rulemaking.
63 Fed. Reg. at 10283. Furthermore, in “Table 2 -- Next Steps for the CCL,” perchlorate is not
identified as one of the “regulatory determination priorities,” but rather is listed as one of the
“research priorities” and “occurrence priorities.” 63 Fed. Reg. at 10286. Therefore, the only
regulatory or scientific decisions USEPA has made with respect to perchlorate are to study it and

to require monitoring for its presence above defined levels in public water systems.

Contrary to NMED’s representation, there is no “provisional” or “proposed” drinking
water equivalent level for perchlorate. That is, a “drinking water equivalent level” (“DWEL”) is
not a regulatory determination, but rather a “hypothetical adjustment” to a reference dose
(“RfD”) to reflect standardized assumptions regarding average human body weight (e.g., 70 kg)
and daily water consumption (2 liters). Flirthermore, the Perchlorate Draft does not even
“propose” a “drinking water equivalent level;” rather, it merely contemplates how a DWEL
would be calculated in the future from USEPA’s proposed perchlorate RfD, if and when the RfD
is adopted as proposed. On releasing the Perchlorate Draft, USEPA said:

fa]s with any EPA draft assessment document containing a
quantitative risk value, that risk value is also draft and should not
at that stage be construed to represent EPA policy. Thus, the draft
RfD for perchlorate is still undergoing scientific review and
deliberations both by the external scientific community and within
the Agency.

See http://www.epa.gov/safewater/ccl/perchlor/perchlo.html (emphasis added). USEPA further

adds that, “[t]he assessment provides a hypothetical conversion of the draft RfD to a drinking
water equivalent level (DWEL),” and stresses that conversion of the RfD to a DWEL would not

happen until some time in the future. This conversion would involve consideration of numerous

factors, in addition to the results of the Perchlorate Draft: “[i]f the Agency were to make a

4

73102 30




determination to regulate perchlorate, the RfD along with other considerations would factor into

the final value.” Id. (emphasis added).

NMED’s characterization of this as a currently applicable *“provisional drinking water
equivalent” is simply wrong, and NMED’s reliance on an alleged exceedance of an unlawful
standard as its basis for an endangerment détermination is void. Finally, we note that even had
USEPA adopted or issued a “"provisional drinking water equivalent level” (which USEPA has
not done), NMED is without any authority to assert in Section VIII.C.1.a of the Draft Order that

it “has adopted the EPA provisional drinking water equivalent level as an interim groundwater

cleanuﬁ_ level.” The authority to adopt standards for cleanup of groundwater is reserved for the

EIB and Water Quality Control Commission (“WQCC”). In the absence of such a rulemaking
by the EIB or WQCC, there is no legal basis for NMED to include the alleged “provisional
drinking water equivalent level” or “interim groundwater cleanup level” in either the ISE

Determination or the Draft Order.

c. Alleged Detections Of Strontium-90 Have Been Discounted As
Aberrant And Unrepeatable Results That Should Not Be
Deemed True Detections Upon Which NMED May Base Its
ISE Determination.

Finding No. 112 of the Determination asserts that: “Contamination has been detected in
two Los Alamos County wells north of the facility, wells Guaje-1 and Guaje-1A. The
contaminant is strontium-90.” ISE Determination, Section IV.112, at 15. However, NMED has
ignored substantial and persuasive evidence within the record confirming that isolated,
unrepeatable detections at levels ‘within the range of laboratory error cannot be accepted as true

detections, and further should not form the basis for evaluation of public health risks.

The cited reference for Finding No. 112, “Impact of Strontium-90 on Surface Water and
Groundwater at Los Alamos National Laboratory through 2000,”%' does not support Finding No.
112. In fact, the referenced report concludes that, “while strontium-90 contamination is present
at Los Alamos in the shallow alluvial groundwater and surface water of Acid Canyon, Los
Alamos Canyon, and Mortandad Canyon, there is no reliable and consistent evidence that this

contamination has affected the underlying regional aquifer, which provides drinking water.”

%' D. Rogers, Dec. 2001, LA-13855-MS.
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Id. at 1 (emphasis added). The referenced report further details how, in general, strontium-90
analytical measurements may be prone to laboratory error.”? The Laboratory has addressed the
problems experienced in sampling for strontium-90 by increasing the number of samples taken
during any sampling event. However, an increase in the number of samples increases the
probability that laboratory error inherent in the analytical method will manifest as a “false

positive.”

Furthermore, the Laboratory recently sent a letter report to Los Alamos County regarding
May 2002 monitoring of the County’s drinking water supply wells, reporting that, “[nJo
[strontium-90] was detected in PM-1, PM-2, PM-3, PM-5, O-1, O-4, G-1A, G-2A and G-3A at
concentrations greater than GEL’s MDA.” See Letter “May 2002 Monitoring Results, Special
Drinking Water Monitoring Program, Los Alamos Water Supply Wells,” (RRES-WQH: 02-
271), B. Beers, to P. Padilla, Jul. 16, 2002. In light of both historic and current sampling efforts,
the Laboratory has found no consistent data to indicate that strontium-90 is present anywhere in

the regional aquifer, let alone in the drinking water wells serving Los Alamos County.

Moreover, the Laboratory has consistently maintained - and demonstrated through
application of a calibrated numerical hydrological model using the Laboratory’s internally
developed Finite Element Heat and Mass (“FEHM”) flow and transport code to perform capture-
zone analyses and particle tracking — that none of the past or current Laboratory activities Were
conducted in any locations that had the potential to migrate through groundwéter or surface

water flow to Guaje-1.”

214 at 13-14.

2 «Analysis of capture (well-head protection) zones of the Buckman wellfield and a potential new Ranney collector
north of the Otowi bridge,” V. Vesselinov and E. Keating, 2002 (currently in print); “Analysis of model sensitivity
and predictive uncertainty of capture zones in the Espanola Basin aquifer, Northern New Mexico,” V. Vesselinov,
E. Keating and G. Zyvoloski, LANL Report No. LA-UR-02-728, Apr. 9, 2002, submitted to ModelCare2002: 4th
International Conference on Calibration and Reliability in Groundwater Modeling: A few steps closer to reality,
Prague, Czech Republic, Jun. 17-20, 2002, Laboratory Supp. AR, at 87.

While taking issue with the ability of the model to, by itself, serve as the basis for certain technical decisions
(c.g., well placement), NMED has acknowledged that the model “is capable of simulating non-isothermal
conditions, multiphase flow and transport, and small-scale heterogeneities such as fractures.... NMED does not take
issue with the technical merit of [the model]. In fact NMED agrees that {the model] can, with the appropriate data
(of sufficient quality), adequately model the hydrogeologic complexity that exists beneath the Pajarito Plateau.”
Letter “Re: New Mexico Environment Department Concerns Regarding Groundwater Modeling Los Alamos
National Laboratory, EPA ID No. NM0890010515, James Bearzi to John Browne, Director, Los Alamos National
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The model’s application confirms the conclusion of the review of strontium-90 analytical
measurements: that alleged detections of strontium-90 within the Guaje-1 well were not a
reflection of the presence of strontium-90, and that there is no substantial evidence that
strontium-90 exists within Guaje-1 or -1A. In light of the substantial evidence within the record
demonstrating otherwise, NMED has no basis for relying upon alleged detections of strontium-

90 within Los Alamos County supply wells as a basis for the ISE Determination.

d. Reported Nitrate Detections Also Do Not Support The
Existence Of An Endangerment To Health Or The
-‘Environment.

Finding No. 114 cites th a Laboratory report and states that nitrate has been “detected in
Los Alamos County water supply wells.” However, the same paragraph of the referenced
Laboratory report describes the sample results as indicating that nitrate concentrations were
below the MCL. 2000 Environmental Surveillance Report, at 46. In addition, a data table in the
reference illustrates that all eleven samples were well below the nitrate MCL and WQCC
groundwater standard of 10 mg/L; ten of the samples were less than 0.5 mg/L, with the eleventh
at 1.0 mg/L. Id. at49. These nitrate detections therefore do not support a finding that municipal
supply wells are contaminated by the Laboratory or that drinking water from such wells poses

any threat to human health.

e. Other Statements Regarding Sources Of Public Water Supply
In The ISE Determination Are Inaccurate And Do Not
Support The Existence Of Either A Route Of Exposure To
Contaminants Or An Endangerment To Human Health.

Finding No. 115 states that, “The Pueblo of San Ildefonso operates water supply wells to
the east and downgradient of the Facility. The wells draw water from the regional and alluvial
aquifers.” The referenced report (the 2000 Environmental Surveillance Report) was searched
electronically in an attempt to locate this reference. However, there is no such reference in the
report. While it is true that San Ildefonso operates water supply wells to the east of the facility

and east of the Rio Grande, there is no evidence within the administrative record that San

Laboratory, and T. Taylor, Area Manager, LANL, Mar. 16, 2001, at 1-2. Since then, the Laboratory has dedicated
substantial resources to completion of appropriate sensitivity analyses and model calibration and is confiderit that its
model output, in combination with physical data and historical records, adequately demonstrates that stroritium-90
released from historic Laboratory operations could not have been captured by the Guaje Well No. 1
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Iidefonso is drawing water from alluvial water bearing zones and canyons down-gradient of the

Laboratory facility.

In addition, Finding No. 122 states that, “The public water supply well for the City of
White Rock, PM-1, is located on the east side of the Facility in Sandia Canyon. The well draws
water from the regional aquifer.” Again, the referenced report (the 2000 Environmental
‘Surveillance Report) was searched electronically in an attempt to locate this particular reference.
However, again, it does not appear within the referenced document. While data on Well PM-1 is
referenced in a number of tables and the well location is noted on a map, PM-1 is not identified

as a drinking water well for the community of White Rock.

Many pertinent findings are not supported and/or are contradicted by their identified
references. For example, one referenced report both approved by NMED and relied upon for
Findings Nos. 38 through 41 actually concludes that, “the TA-49 SWMUs present no imminent

24 The same report asserts that

threat to human health or environment based on available data.
this conclusion is supported by the DOE Site Ranking System’s overall migration mode scdres,
which reflect a “relatively low potential for contaminant migration.” Id. Further, the report also
concludes that, given “the location, existing institutional controls, and absence of known
contaminant transport pathways of significance, [there were] no pathways or receptors... of short-
term concemn” Id. at 3-8. Such evidence contradicts allegations of an imminent and substantial

endangerment.

Another report purportedly relied upon by NMED with respect to contamination at the
éame site (TA-49) describes the findings of a study conducted by the Laboratory and the USGS,
which demonstrated that, “there has been no significant change in the chemical or radiochemical
water quality parameters measured since the first samples were collected... in 1960,” and also
that spring water showed “no effect [as a result] of the experiments.”® This report further found

that sediment samples from Water and Ancho Canyons and other down-gradient stations showed

2 “RFI Work Plan for Operable Unit 1144,” Los Alamos National Laboratory Report LA-UR-92-900, Los Alamos,
New Mexico (identified by the Determination as “LANL 1992c”), at 4-35.

3 See “Environmental Status of Technical Area 49, Los Alamos New Mexico,” Los Alamos National Laboratory
Report LA-11135-MS, Los Alamos, New Mexico (identified by the Determination as “LANL 1987"), at 11-13,
Laboratory Supp. AR, at 5.
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no plutonium contamination. As such, there was no “indication of contamination of the main
aquifer or any offsite transport of plutonium...by surface water or airborne transport,” and
sediment from runoff was “dispersed over a large area [of the canyons] resulting in
concentrations indistinguishable from backgrounds.” /d. at 12. Not surprisingly, NMED also
failed to note that this report states that the location for MDA AB, a significant area of
contamination at TA-49, had been “extensively studied in advance by the U.S. Geological
Survey” and that the “location was selected because it had geologic and hydrologic
characteristics that assured complete containment of the experiments and precluded any possible

contamination of groundwater.” Id. at 1.

" In other instances, the details included within the Department’s findings are absent from
any 1dent1ﬁed references, and from any other documents in the administrative record. For
example, Finding No. 39 describes “various containment studies and down-hole studies”
allegedly conducted at Areas 1, 3 and 4 of TA-49. It further states: “Chemicals used in these |
studies include uranium tracers, uranium-235 and 238, plutonium-239, and neptunium-239
tracers.” ISE Determination, § 39, at 7. However, the cited references do not provide any

support for the specific isotopes that were used in such studies.

Taken alone, each of these examples demonstrates that the references purportedly relied
upon by the Department wholly contradict or do not support the bases for its endangerment
determination. Taken together, they demonstrate that there is no substantial evidence supporting

the Department’s ISE Determination.

.These are only a small sampling of the many instances wherein NMED’s alleged
evidence contradicts its findings; there are many more inconsistencies between NMED’s
conclusions, and the evidence that purports to support them. See Attachment 2, containing 34
specific comments, which describe in detail how the ISE Determination contains many
additional factual inaccuracies and inconsistencies, and how its findings are contradicted by
specific evidence, or not supported by substantial evidence within the administrative record.
Many of the specific problems identified by the comments in Attachment 2 are also reflected in

corresponding sections of the Draft Order.
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4. NMED’s Belated Claim Of An Imminent And Substantial
Endangerment Is Belied By NMED Statements To The Contrary.

NMED’s current assertion that the Laboratory conditions present a potential imminent
and substantial endangerment to health and the environment is contradicted by numerous
statements of NMED officials. NMED’s frequent public statements about the environmental
condition of the Laboratory and the status o-f environmental response over each of the past three
years have all emphasized that the process of addressing the contamination from legacy wastes

was satisfactorily progressing without concern.

. In NMED’s Year 2001 State of the Environment Statement (issued on NMED’s
website), in its section devoted expressly to “DOE Facilities® Affects [sic) on
New Mexico’s Environment,” NMED suggests nothing about the presence of a
hazard or a potential imminent and substantial endangerment. Instead, the section
notes that all detection of contaminants off Laboratory property itself, including at
water supply wells maintained by Los Alamos County, “have been below
regulatory standards” and, for tritium, “well below the drinking water standards.”
State of the Environment, Chapter entitled “DOE Oversight,” at 2 of 4.

e  NMED participates in the Northern New Mexico Citizen’s Advisory Board
(“NNMCAB?”) for the Laboratory, which provides a forum for public
participation in and oversight of the environmental restoration activities at the
Laboratory. There have been 21 public meetings of the NNMCAB from January
2000 through May 2002. In none of them did the NMED participants state or
suggest that there was the prospect of imminent or current substantial or serious
harm. James Bearzi, Chief of the NMED’s Hazardous Waste Bureau himself,
provided a detailed technical presentation to the NNMCAB on the corrective
action activities at the Laboratory at the January 23, 2002 NNMCAB meeting, but
he suggested nothing about an imminent public health hazard. Laboratory Supp.
AR, at 64, 65.

. NMED participates in meetings held by the six-member independent scientific

peer panel called the External Advisory Group, or “EAG,” whose members are
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charged with reviewing the Laboratory’s ongoing groundwater characterization
activities (through the Hydrogeologic Work Plan) and providing periodic
assessments and recommendations to the public about that characterization effort.
NMED representatives have attended all of EAG’s semiannual meetings since its
inception three and one half years ago, and have similarly never stated or
suggested that the Department was concerned about serious threatened public
health or environmental threats at the Laboratory. (A copy of all EAG minutes is

in the administrative record.)

Perhaps most remarkable, the public statements of NMED Secretary Peter
Maggiére and Hazardous Waste Bureau Chief James Bearzi at the time of the
issuance of the Determination Similarly dény any potential substantial public
health threat. According to the Santa Fe New Mexican, at the May 2 press
conference, “State officials stressed their finding does not mean there are any
real or immediate health dangers.” “Order could accelerate lab cleanup,”

J. Tollefson, Santa Fe New Mexican, May 3, 2002, emphasis added. Instead,
Secretary Maggiore attempted to downplay the signiﬁcance of the ISE
Determination by stating, as reported by the press, that its issuance “was enabled
by a fairly low legal threshold that allowed him to declare ‘imminent and
substantial danger,” even if it were just a ‘risk of harm,’ that could be several
years in the future.” “Lab still silent on NMED cleanup order,” R. Snodgrass, Los
Alamos Monitor, May 3, 2002, at A1, A7 (Laboratory Supp. AR, at 89).

NMED’s sudden and unjustified about-face regarding risks presented by the

environmental condition of the Laboratory is arbitrary and capricious and demonstrates that the

Department has abdicated its responsibility to enforce the statute in accordance with its

understood purpose. As courts have stated, “Nor is the emergency authority to be used in cases

where the risk of harm is remote in time, completely speculative in nature or de minimis in

degree.”26

% H.R. Rep. No. 1185, 93rd Cong., 2d Sess. 35-36, reprinted in, 1974 U.S. Code & Cong. Ad. News 6454, 6487-88,

quoted by U.S. v. Reilly Tar & Chemical Corp., 546 F. Supp. 1100, 1109-1110 (D. Minn. 1982):
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5. NMED’s Belated Claim Of An Imminent And Substantial
Endangerment Is Also Vitiated By The Administrative Process
Selected And Followed By NMED.

Perhaps one of the greatest disconnects between the Draft Order and the reality of
environmental conditions at the Laboratory is that this supposed endangerment order was
released by NMED in draft form, for what has become three full months of public comment.
Further, NMED officials advised the Laboratory’s counsel that NMED will take several months
to collate, assess and respond to public comment before attempting to issue the order in final
form. That five to six month total period of time will be in addition to an over twelve-month
period that NMED, working with its staff and its technical consultants, admittedly consumed in
preparation of this 254-page prescriptive Draft Order. If NMED — contrary to its own public
statements — had truly concluded that the Laboratory’s environmental condition presented a
current risk of substantial or serious threatened harm to human health or the environment, as
required by law (see Meghrig, 516 U.S. at 485-86; Price v. U.S. Navy, 39 F. 3d at 1019), i.e., “an
imminent and substantial endangerment,” surely NMED would have acted more expeditiously
and would have prepared a directive that compelled similar prompt action, as RCRA Section

7003 endangerment orders do.

Here, NMED’s prolonged process further vitiates its unfounded claim of endangerment.
Indeed, NMED’s delay in preparing and issuing the Draft Order confirms the Laboratory’s
belief: this so-called imminent and substantial endangerment order is in reality a corrective
action order under HWA Section 74-4-10.H, and NMED’s belated claims that it was prompted
by an endangerment condition are simply false. Indeed, Secretary Maggiore has since stated in

front of the U.S. Senate’s Energy and Natural Resources Committee that, “[w]e have recently

In using the words “imminent and substantial endangerment to the health of person,” the
Committee intends that this broad administrative authority not be used when the system of
regulatory authorities provided elsewhere in the bill could be used adequately to protect the public
health. Nor is the emergency authority to be used in cases where the risk of harm is remote in
time, completely speculative in nature or de minimis in degree. However, as in the case of U.S. v.
United States Steel, Civ. Act. No. 71-1041 (N.D. Ala. 1971), under the Clean Air Act, the
Committee intends that this language be construed by the courts and the Administrator so as to
give paramount importance to the objective of protection of the public health. Administrative and
judicial implementation of this authority must occur early enough to prevent the potential hazard
from materializing. This means that ‘imminence’ must be considered in light of the time it may
take to prepare administrative orders or moving papers to commence and complete litigation and
to permit issuance, notification implementation, and enforcement of administrative or court orders
to protect the public health.
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issued a draft Corrective Action Order to LANL (and will soon do the same at Sandia) under
New Mexico’s RCRA authority to compel more timely cleanup and closure of legacy waste

27 1t therefore appears that, in issuing the ISE Determination and Draft Order, NMED was

sites.
motivated by nothing other than a desire to gain a tactical advantage and thereby deprive the

Laboratory of procedural protections it is statutorily guaranteed for a corrective action order.

~ C. The ISE Determination Is Void And Unenforceable Because It Violates
Important HWA Procedural And Substantive Requirements

The ISE Determination purports to be an authorized HWA legal finding regarding
_envirorimental conditions at the Laboratory. However, this document is fatally deficient on its
face, and therefore void, because it does not legally constitute a substantial hazard finding under
the HWA § 74-4-10.1. The document also does not qualify as an endangerment order under the
HWA § 74-4-13 because it relies on the wrong HWA section and 1is not combined with an order.
Finally, NMED’s failure to follow the HWA procedural notice requirement for issuance of an
endangerment order (assuming that such a Determination can even be issued separately from an

appropriate order) renders it invalid.

1. The ISE Determination Is Facially Deficient Because It Is Not
Predicated On The Required HWA Substantial Hazard Finding.

The ISE Determination, as recited in 1ts opening paragraph, 1s based solely and explicitly
upon Section 74-4-10.1 of the HWA. This section provides that, upon a finding that a “release”
of hazardous waste from a defined facility or site “may present a substantial hazard to health or
the environment,” NMED may issue an “order” which requires the owner or operator to
“conduct such monitoring, testing, analysis and reporting with respect to such facility or site as

the director deems reasonable to ascertain the nature and extent of contamination.”

It is beyond dispute that, nowhere in the 23-page ISE Determination, does NMED make
the one legal finding that the HWA requires it to make: that a release of hazardous waste only
“may present a substantial hazard to health or the environment.” Since, according to NMED,
this Determination constitutes a separate and final agency action, the Determination must be

legally sufficient on its face. Although it contains language regarding the alleged existence of an

%7 See supra atn. 7.
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imminent and substantial endangerment allegedly arising from solid waste and hazardous waste,
this is very different language arising under a separate section of the HWA. By contrast with
Section 74-4-10.1, the endangerment recitation in the ISE Determination is not linked solely to
hazardous waste, but sweeps within its ambit all hazards that allegedly arise from “solid waste”
as well. Thus, it does not constitute a “substantial hazard” finding for hazardous waste.
Accordingly, the ISE Determination is facially deficient for failing to establish the necessary
legal predicate for a Section 74-4-10.1 order. '

In addition, as described above, Section 74-4-10.1 only authorizes a limited set of
-remedies (monitoring, testing, analysis and reporting) to be ordered once a substantial hazard is
found. However, the Draft Order that is based on the ISE Determination purports to also order a

full range of corrective actions.
2. The ISE Determination Does Not Qualify As An Endangerment

Determination Because It Is Not Based On The Correct HWA. Section
And JIs Not Combined With An Order.

NMED apparently believes, according to its press release and public statements on
May 2, 2002, that the ISE Determination is an “imminent and substantial endangerment”
determination under Section 74-4-13 of the HWA. However, since NMED explicitly bases the
Determination, as set forth in the Determination’s opening paragraph, on the hazardous waste
monitoring, analysis and testing section (HWA § 74-4-10.1), it lacks the proper legal basis for an

endangerment determination.

In addition, even if NMED had tried to predicate the ISE Determination on Section 74-4-
13, it failed to faithfully follow that section. If NMED truly believed that an endangerment, as
defined in this section, existed, it had two options: (1) to bring suit in aﬁ appropriate district
court for an appropriate restraining order; or (2) to “take other action, including but not limited to
issuing such orders as may be necessary to protect health or the environment.” NMSA 1978,
§ 74-4-13.A. However, NMED took neither course. Rather, it purported to issue a “final”
endangerment determination. At the same time, it began the process of issuing what appears to

be a draft compliance/corrective action order addressing the supposed endangerment.
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The issuance of the ISE Determination, on its own without any order, was not authorized
and has no legal validity. This is not a recognized “action” or “order” under the HWA. Section
74-4-13 does not grant the Secretary any authority to “determine” an endangerment, or to issue a
“determination” based on one. Moreover, since the “order” that is supposed to accompany the
“determination” is still being drafted by NMED, the ISE Determination does not qualify as an
“order.” In short, the issuancé of the ISE Determination is an ultra vires action that is void under

the HWA.

3. The Determination Was Issued Without Notifying Local Agencies As
Required By The HWA.

If the Determination qualified as a determination of substantial hazard under HWA
Section 74-4-10.1 (which it does not for t‘he reasons stated above), NMED would not be required
to provide notice of its actions to local goVernment agéncies. However, if NMED intended it as
an imminent and substantial endangerment determination under Section 74-4-13, it is also void
because, among other things, NMED did not follow one important procedural requirement:
NMED is required to “provide immediate notice to the appropriate local government agencies.”

NMSA 1978, § 74-4-13.C.

The County of Los Alamos, as NMED knows, surrounds the Laboratory, and the
“townsite” of Los Alamos is immediately adjacent to the Laboratory. However, it appears that
NMED did not notify Los Alamos of the alleged endangerment. We enclose, as Attachment 3, a
letter from Fred Brueggeman, Deputy County Administrator for Los Alamos County, in which
he states that NMED did not provide it with any notice of the Determination. This deficiency

also invalidates the Determination.
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IL THE PROVISIONS OF THE DRAFT ORDER ARE NOT IN ACCORDANCE
WITH LAW.

A. NMED’s Purported Regulation Of Radionuclides By The ISE Determination
And Draft Order Is Preempted By, And Otherwise Contrary To, Federal
Law.

Summary of Comment

By the Draft Order, NMED unlawfully attempts to regulate radioactive materials that are
within the penumbra of regulatory power explicitly granted to the DOE under the Atomic Energy
Act (“AEA”). In the AEA, Congress established a comprehensive “cradle to grave” federal
program governing “source material,” “special nuclear material” and *“byproduct material.”
Congress not only gave DOE exclusive authority to regulate these materials at its nuclear
facilities (such as Los Alamos National Laboratory), but aléo'granted'DOE the broad authority to
adopt regulations to govern any activity at its facilities for the protection of health and
minimization of danger. Thus, DOE has a unique role in overseeing nuclear safety management

at all DOE facilities for the protection of human health and the environment.

Although DOE facilities are also subject to the RCRA, RCRA specifically excludes from
its scope (through its definition of “solid waste””) any regulation of source, special nuclear or
byproduct materials. The New Mexico Legislature incorporated this exclusion into the HWA.
The courts have unanimously ruled that Congress preempted the field for regulation of these
three types of materials, so no State or other federal agency non-AEA regulation of these
materials (whether or not it is consistent with the AEA), unless explicitly granted authority to do
so by federal statute, is permissible. Accordingly, both the Determination, based on the alleged
presence and dangers of these materials, and the Draft Order designed to address their dangers,

are invalid.

There are two important limitations on NMED’s HWA authority over the hazardous
portion of mixed waste (waste that contains both a hazardous waste component and a source,
special nuclear or byproduct materials component). First, NMED cannot regulate the radioactive
portion of the mixed waste. Second, any regulation of the hazardous portion that would conflict
with AEA regulation of the radioactive portion is prohibited. NMED contravenes these accepted

legal principles through its proposed radionuclide investigation, its intrusive monitoring program
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and its radionuclide corrective actions, including soil removal. Thus, NMED’s attempted
regulation of mixed waste is inconsistent and interferes with AEA regulation of the
radionuclides. Moreover, NMED’s endangerment finding is invalid because it is based on the

alleged presence, properties and dangers of radionuclides.

In addition to source, special nuclear and byproduct materials, DOE also has AEA
regulatory power over naturally occurring and accelerator-produced radioactive materials
(“NARM”). Under its congressional mandate to regulate safety at its facilities, DOE has
promulgated comprehensive nuclear safety requirements (encompassing all radioactive
materials, including NARM, at DOE facilities) for the health of the public, workers and the
environment. The 1988 Price Anderson Amendment Act demonstrated congressional approval
of this regulatory scheme by strengtherﬁng DOE’s nuclear safety and enforcement regulatory
powers. DOE’s nuclear safety regulatory scheme, preempts NMED’s attempted regulation of
NARM. Because DOE nuclear safety requirements “occupy the field” of nuclear safety at DOE
facilities, NMED cannot regulate any nuclear safety matter at the Laboratory. Additionally, the
Determination and Draft Order conflict with DOE nuclear safety requirements by imposing
contradictory and intrusive requirements that are an obstacle to the full accomplishment of
Congress’ objectives and by making it impossible for DOE to also comply with its nuclear safety

requirements.

Basis of Comment

A'Al‘he Draft Order and the ISE Determination far exceed NMED’s regulatory powers.
NMED unlawfully attempts to regulate, under the HWA, a range of radioactive materials that are
exclusively regulated by DOE under the AEA. Moreover, although NMED has very limited
authority to regulate the non-AEA components in hazarddus waste mixtures, it cannot regulate
such hazardous wastes 1if the provisions would be inconsistent with or interfere with AEA
regulation of the radionuclides. When any inconsistency between RCRA and the AEA arises (as

it does frequently in the Draft Order), RCRA must yield.?®

% For the reasons explained in this comment section, NMED lacks authority under the HWA to regulate any
radionuclides in the Draft Order. Accordingly, the Laboratory specifically objects to each and every provision in the
Draft Order that purports to require the Laboratory to investigate, monitor, sample, report, remediate or otherwise
undertake any corrective action regarding radionuclides, whether they are separate from or mixed with hazardous
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Our comments below address the following topics:

° The Determination/Draft Order (Section 1): The Draft Order, and the
Determination (with its endangerment finding) underlying it, directly and
unlawfully attempt to regulate radioactive materials that are exclusively regulated

by DOE under the AEA;

o  AEA (Section 2): The AEA is a “cradle to grave” statute that compréhensively
regulates the generation, storage, management and disposal of radioactive

materials and wastes;

. HWA/RCRA (Section 3): Both RCRA and the HWA, which is predicgtcd on
and can be no broader than RCRA, must yield to AEA regulation in all situations;

. Source, Special Nuclear and Byproduct Material (Section 4): DOE has
exclusive authority to regulate source, special nuclear and byproduct materials

under the mandate contained in the AEA;

o Mixed Waste (Section 5): DOE has sole authority to regulate the radionuclide
‘portions of mixed waste and any attempt by NMED to impose on the Laboratory
any investigative, monitoring or corrective action obligations for radionuclides,
directly or indirectly, in the Draft Order is unlawful because it is preempted by, or
will conflict with, such DOE regulation, and also exceeds the RCRA sovereign

immunity waiver; and

. Naturally Occurring and Accelerator-Produced Radioactive Materials
(Section 6): NMED does not have authority to regulate accelerator activities,
including any accelerator-produced radioactive waste, or any naturally occurring

radioactive materials at the Laboratory.

waste. Rather than identifying each and every location in the Draft Order where NMED attempts to compel such
action, the Laboratory hereby provides this global comment that applies to all such provisions. In Attachment 4, the
Laboratory includes additional comments and/or criticisms relating to individual radionuclide provisions. By so
commenting, the Laboratory does not concede that NMED has the authority to regulate such radionuclides. Rather,
it is merely providing a representative record of deficiencies in the Draft Order.

73102 44



These conclusions are based on an analysis of a matrix of federal and state statutes,
regulations, orders, guidance and policy documents, and relevant case law. The major legal
doctrines governing the interaction between the AEA and RCRA/HWA are preemption,
sovereign immunity and the express exclusions contained in the laws, all of which will be

discussed below as they become relevant.

1. NMED’s ISE Determination And Draft Order Are Impermissibly
Based On The Regulation Of Radioactive Materials Beyond The
HWA'’s Reach Or In Ways Inconsistent With The AEA.

.NMED’s ISE Determination is fatally flawed because it is predicated on the alleged
presence, releases and dangers of radionuclides beyond its HW A regulatory authority. The Draft
Order compounds these errors by attempting to impose a massive investigative program focused
on radionuclides that covers surface water, groundwater, sedirhents, soil and air in and under
nineteen canyons over 43 square miles. This investigation will supposedly be followed by
prescribed corrective actions direcfly affecting these radioactive materials. As described in these
comments, NMED’s attempt to disregard the important AEA limitations on its HWA power

invalidate the Determination and the Draft Order.

The Laboratory was established in 1943 to design, develop and test nuclear weapons.
This mission was supported by research programs in nuclear physics, hydrodynamics,
conventional explosives, chemistry, metallurgy, radiochemistry and life sciences. Moreover, the
Laboratory has processed plutonium metal and alloys, reprocessed nuclear fuel and produced
nuclear weapons components. Although the Laboratory’s present mission remains focused on
national security, it has broadened its research programs in many complementary areas.
However, it is undisputed that many of the Laboratory’s operations since its inception have

focused on the generation, use, management, handling and disposal of radioactive materials.

There are at least nineteen radioactive materials constituting source, special nuclear or
byproduct material (which are defined and regulated in the AEA) that have been produced or
utilized at the Laboratory.”’ These AEA-regulated products have been discharged or disposed of

¥ These include actinium, americium, antimony-124, barium-140, cesium, cobalt, curium, lanthanum, plutonium,
protactinium-233, polonium, ruthenium-106, strontium, tcchnetmm, thorium, tritium, uranium, uranyl nitrate and
yttrium-90.
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into at least Technical Areas 2, 10, 16, 21, 45, 49, 50 and 54, and in at least Material Disposal
Areas A, B, AB,C,G,H,L, T,Uand V.

In addition, as explained in detail in the Clean Water Act comment section (Section I1.B),
a major portion of the point source discharges from the Laboratory over time also contained
source, speéial nuclear and byproduct mateérials. For example, according to the Draft Order,
“multiple outfalls” containing “radionuclides” in TA-21 and “outfalls” with “radionuclides” in
TA-53 are identified as two primary sources of contaminants in Los Alamos Canyon. (Draft
Order, at 44.) The Draft Order identifies outfall discharges from the TA-50 Radioactive Liquid
Waste Treatment Facility as a major culprit for the contamination in Mortandad Canyon. (Draft
Order, at 49.) All of these point source discharges are exempt from the HWA. The radioactive
materials in these discharges .are also independently exempt from the HWA for the reasons in

this section.

The endangerment finding in the ISE Determination is based primarily on the alleged
presence, impacts and dangers of source, special nuclear and byproduct materials generated by
the Laboratory. These materials are thus the dominant “driver” of the Draft Order’s
investigation, monitoring and corrective action provisions. These materials are prominently

featured in the ISE Determination:

o The disposal of “radioactive wastes,” including plutonium, uranium, tritium,
actinium-227, cobalt-60, strontium-90, cesium-137, technetium-99 and
americium-241, is identified as a major environmental issue. (ISE Determination,

at924.)

. Of the 26 paragraphs of the ISE Determination describing the alleged waste
management problems in the Material Disposal Areas that supposedly lead to the
endangerment finding, 24 paragraphs (all except for paragraphs 34 and 41) are
based on alleged radionuclide issues. (ISE Determination, 4§ 27-52.)

o The ISE Determination identifies eight TAs where “releases” allegedly occurred
as the basis of the Endangerment finding. (ISE Determination, §§ 53-111.) The
ISE Determination specifies that seven of the eight TAs involved nuclear
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research, testing, operation or other activities that utilize or produce radionuclides:
TA-2 (nuclear reactors); TA-16 (releases of uranium during machining of high
explosives); TA-21 (production of metals and alloys of plutonium and other
transuranic elements); TA-45 (wastewater treatment plant for radioactive
materials); TA-50 (wastewater treatment plant for radioactive materials); TA-54
(waste disposal area for rhany products, including tritium) and unidentified TAs in
paragraph 110 of the ISE Determination (alleging dynamic testing at firing sites
using 100,000 kilograms of depleted and natural uranium). |

B - The ISE Determination also identifies five alleged detections of contaminants in
water wells to support its Endangerment Finding, four of which are based on the
alleged presence of radionuclides. (ISE Determination, Y 112-19.) Two of the
alleged detections were solely of strontium-90, one was solely of tritium and one

identified tritium as one of three contaminants detected.

The Draft Order attempts to impose on the Laboratory a series of investigative,
monitoring and corrective tasks addressed to radionuclides, including source, special nuclear and
byproduct materials, whether the radionuclides are separate from or mixed with hazardous

wastes. Among other things, the Draft Order purports to require:

. An investigation of all groundwater under the Laboratory (all TAs and all
canyons) to fully characterize the nature, vertical and lateral extent and transport .
of radiological contaminants, together with an evaluation of the “radiochemical
factors influencing the transport of contaminants in groundwater.” (Draft Order,
at 22.) The Laboratory also must determine and present a report on the
background concentrations for radionuclides in alluvial aquifers, intermediate
zone and regional aquifer groundwater. (Draft Order, at 24.) Moreover, all
springs are supposed to be tested for radionuclide constituents that consist
primarily of source, special nuclear and byproduct materials. (Draft Order, at 28-
29)
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An investigation to fully characterize the nature, extent, fate and transport of
radionuclides in sediments in nineteen canyons at the Laboratory. (Draft Order, at

2,29)

An investigation of all surface water to fully characterize the nature, extent, fate
and tranépon ‘of sediments and radiological contaminants in surface water,
including an evaluation of the “radiological factors” influencing their.transport.
(Draft Order, at 30.) All surface water in all canyons must be analyzed for the full
suite of radionuclide analyses. (Draft Order, at 31-34.)

A major invéstigation of radionuclide components in each of the comprehensive
canyon investigations. For example, for Pueblo Canyon, the Laboratory is
supposed to: (1) identify all radionuclides ever discharged from any outfalls at
any time; (2) conduct a “radionuclide survey” of the bed and banks of the stream
course in Pueblo Canyon and its tributaries; (3) conduct a radionuclide survey of
sediment accumulation areas; (4) collect radionuclide surface sediment samples;
(5) conduct surface water sampling for radionuclides; (6) conduct alluvial,
intermediate and - regional groundwater sampling for radionuclides; and

(7) present reports on all of these investigations. (Draft Order, at 39-43.)

Immediate corrective action relating to many SWMUSs containing radionuclides.
For example, the Draft Order requires “[a]dditional soil and tuff removal or site
stabilization” at the site of the former radioactive liquid waste disposal plant in
TA-21, and directs the preparation and implementation of a corrective action.

(Draft Order, at 136-37.)

While the Draft Order makes a facial attempt to avoid setting radionuclide
cleanup levels directly, the Order indirectly and unlawfully sets radionuclide
cleanup levels under the guise of “reporting levels.” The Draft Order appears to
require the Laboratory to include the calculated excess cancer risk levels from
radionuclides in its establishrent of cleanup levels for other constituents. As set
forth in Section VIILA.2. of the Draft Order (p. 155-56): “The EPA has

developed preliminary remediation goals for radionuclides in soil that correspond
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to a 10 excess risk for various scenarios. The Respondents shall report all
radionuclide concentrations in soil exceeding background and the most current
EPA preliminary remediation goals [for radionuclides] for the residential and
agricultural scenanos to the Department. Comparison of individual radionuclide
concentrations to the EPA p_reliminary remediation goals assures that the total
excess risk from radionuclides will not exceed the Department total excess risk

=~ goal of 107" (Emphasis added.)

In sum, both the ISE Determination, and the resulting Draft Order, are focused primaﬁly
on thehalleged presence, impacts and risks of radioactive materials that are governed exclusively
by the AEA. These radioactive materials are not just “a few” constituents covered by these two
docum;nts — rather, they form the major environmental issues on which the Determination is
based. For the reasons set forth in the following sections, NMED’s attempt to regulate these
radioactive materials (whether in pure or mixed form‘s), that are specifically excluded from its

regulatory authority, is invalid.

2. The Atomic Energy Act Comprehensively Regulates The Field Of
Nuclear Safety, Including The Generation, Management, Treatment
And Disposal Of Radioactive Materials.

The Atomic Energy Act, 42 U.S.C. §§ 2011, et seq., established a comprehensive scheme
for the regulation of radioactive materials. In particular, it established a comprehensive federal
program for regulating “source material,” “special nuclear material” and “byproduct material.”
As observed by one commentor: “The AEA, not‘ RCRA, was the nation’s first ‘cradle to grave’
waste management system, predating RCRA by almost 30 years.” A. Thompson and M. Goo,

Mixed Waste: A Way to Solve the Quandary, 23 Envtl. Law Rptr. 10705 (1993).

The AEA was enacted to facilitate the transition from a “federal government monopoly
over the production and use of atomic materials to a regime in which private industry also would
have a role in their production and use.” Kerr-McGee v. Farley, 115 F.3d 1498, 1503 (10th Cir.
1997) (“Farley”) (citing Pacific Gas & Electric Co. v. State Energy Resources Conservation &
Development Commission, 461 U.S. 190, 206-07 (1983) (“PG&E™)). “Hazards arising from

* The definitions and regulatory regimes for these materials are explained in greater detail in Section IL.A.4 herein.
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atomic radiation were made a particularly federal concern, as to which the states had no authority

to regulate.” Id. (quoting PG&FE, 461 U.S. at 209-10).

Congress limited the states’ role in regulating atomic energy and “granted a federal
agency, the Atomic Energy Commission (later the Nuclear Regulatory Commission), ‘exclusive
jurisdiction to license the transfer, delivery, receipt, acquisition, possession, and use of nuclear
materials.”” Farley, 115 F.3d at 1503 (quoting PG&E, 461 U.S. at 207). The AEA defines the
Nuclear Regulatory Commission’s (“NRC’s”) regulatory function as regulating the activities of
defined “persons.” 42 U.S.C. §§ 2131-34. Because the AEA definition of “person” expressly
excludes the Atomic Energy Commission and its successors (such as DOE), 42 U.S.C. § 2014(s),
DOE, which is responsible for the promotion of and development of atomic energy, is not
subject to regulation by NRC under the AEA. However, by regulation, DOE must follow the
“radiation standards established under the regulations implementing the AEA.” 10 C.F.R. § 20,
App. B, c ’

The relative autonomy granted to DOE under the AEA is due to the different tasks
assigned to NRC and DOE. In general, NRC regulates nuclear materials and licenses nuclear
power plants, a process which, although complicated, does not vary greatly amongst the different

2 “With certain limited exceptions, DOE, as agent of the United States, is the

facilities.’
exclusive owner of all nuclear production facilities.” Goodyear Tarmac Corp. v. Miller, 486
U.S. 174, 181 n.2 (1988). DOE, which does not have licensing power, regulates its own AEA
materials and activities. DOE activities are diverse, complex and unique. See, e.g., 42 U.S.C.

§ 7133.4 (DOE functions include energy research and development functions, fuel cycle for

*! These standards were made applicable to all federal agencies through 1978 Executive Order 12088, “Federal
Compliance With Pollution Control Standards,” 10 C.F.R. § 20, App. B, C, which provides:

The head of each Executive agency is responsible for compliance with applicable pollution control
standards, including those established pursuant to, but not limited to, the following:

* % *

(g) Radiation guidance pursuant to Section 274(h) of the Atomic Energy Act of 1954, as amended
(42U.S.C. 2021(h)). ..

Executive Order 12088, § 1-102.

32 Under the AEA, a license is required for the manufacture, production, transfer, receipt, delivery, acquisition,
possession or title to, importation, exportation, ownership, possession, use or receipt of title to radioactive materials.
See 42 U.S.C. §§ 2073-78 (Ch. V - Special Nuclear Materials); §§ 2091-99 (Ch. VI - Source Materials) & §§ 2111-
14 (Ch. VII - Byproduct Materials).
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nuclear energy resources, the establishment of control over all existing nuclear waste in the
government’s possession or control and the establishment of programs for the treatment,
management, storage and disposal of nuclear wastes). Given their different missions, NRC and
DOE have independent AEA authority, and NRC cannot regulate DOE activities, except as
specifically authorized by Congress.

Congress granted NRC" and DOE exclusive authority for “establishing by rule, regulation,
or order, such standards and instructions to govern the possession and use of special nuclear
material, source material, and byproduct material.” 42 U.S.C. § 2201(b), (1)(3). Additionally,
Congreés mandated that DOE prescribe those regulations it deems necessary to govemn any
activity at its facilities authorized pursuant to the AEA for the protection of health and the
minimization of danger to life or property. 42 U.S.C. § 2201(i) (DOE has authority to adopt
regulations if deems necessary “to govern any acfivity authorized pursuant to this chapter,
including standards and restrictions governing the design, location, and operation of facilities
used in the conduct of such activity, in order to protect health and to minimize danger to life or
property”). Following Congfess’ broad mandate, DOE has promulgated regulations and orders
(“nuclear safety requirements™) for the nuclear safety at its facilities. See, e.g., 61 Fed. Reg.

4209 (Feb. 5. 1996) (DOE interpreting nuclear safety regulatory provisions).3 3

In 1959, Congress amended the AEA to allow NRC (but not DOE) to transfer vto the
states some responsibility over byproduct, special nuclear and source materials. 42 U.S.C.

§ 2010(b).>* However, NRC maintained exclusive jurisdiction to regulate “the construction and

33 Although a court may review DOE actions, DOE’s interpretation of the AEA and its regulatory decisions are
entitled to deference and a presumption of regularity. Kansas v. United States, 995 F.2d 1505, 1509 (10th Cir. 1993)
(citing Chevron, Inc. v. Natural Resources Defense Council, 467 U.S. 837, 844 (1984)). DOE’s exercise of its
regulatory power under the AEA and the resulting preemption of state law cannot be limited “when there is no
contrary indication in the statute if the agency reasonably exercised its authority given to it by Congress.” /d.

* Under the AEA, 42 U.S.C. §2021, NRC may enter into agreements with any state providing for the
discontinuance of regulatory authority of the commission under subchapters V, VI, and VII of the AEA with respect
to byproduct, source and special nuclear material in quantities not sufficient to form critical mass. The AEA permits
NRC to make agreements with the governors of states to turn over regulatory authority for AEA materials to the
State if certain conditions are met. These “Agreement” States usually regulate all sources of radiation in the State,
except reactors and large quantities of special nuclear material. Even with the Agreements, NRC retains jurisdiction
over federal agencies, see 10 C.F.R. § 150, and over the construction and operation of any “production or utilization
facilities,” exports or imports, disposal at sea and the “disposal of such other byproducts, source, or special nuclear
material as the commission determines . . . should, because of the hazards . . . thereof, not be so disposed of without
a license by the commission” 42 U.S.C. § 2021(c). Although New Mexico entered into such an agreement with
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operation of any production or utilization faéility.” 42 US.C. § 2021(0)(1). Thus, the states’
power to regulate comes from NRC, not DOE. Neither NRC nor the states can regulate AEA
activities at DOE facilities. That limitation was acknowledged by the New Mexico Legislature
in the Radiation Protection Act. NMSA 1978, § 74-3.10.B (1977) (the Act “does not apply to
any material or equipment owned by the quted States and being used, stored or transported by
or for the United States or any ‘department, agency or instrumentality thereof, except to the extent

required or permitted by the authority in control of such materials or equipment”).

In 1957 (two years earlier), Congress amended the AEA, through the Price Anderson Act,
to “create specific protections from tort liability for the nuclear industry.” Farley, 115 F.3d at
1503. “The original two-fold purpose of the Act was: (1) To encourage growth and
development of the nuclear industry through the increased participation of private industry; and
(2) to protect the public by assuring that funds were available to compensate for damages and
injuries sustained in the event of a nuclear incident.” 62 Fed. Reg. 68272, 68273 n.4 (Dec. 31,
1997) (citing to S. Rep. No. 296, 86th Cong., 1st Sess. (1957)). This first purpose was plainly
for the NRC / commercial side of the AEA. The funding purpose was directed at both NRC and
DOE activities. For most DOE activities, the system of financial protection is through
indemnification by DOE for legal liability for a nuclear incident arising from activities under a

DOE contract.

The Price Anderson Act has been amended several times to “refin[e] the relationship
between federal and state roles regarding nuclear torts, and the protections to be afforded private
industry and the general public.” Id. at 68273. In 1988, the Price Anderson Amendment Act
(“PAAA”) “grant[ed] U.S. District Courts original jurisdiction over all ‘public liability actions’.”
Kerr-McGee Corp. v. Farley, 88 F. Supp. 2d 1219, 1224 (D. N.M. 2000). The PAAA also
provided that DOE may subject its contractors to civil and criminal penalties for violations of

DOE nuclear safety requirements.

In short, the AEA comprises a comprehensive regulatory system for nuclear safety which

includes “cradle to grave” regulation of the radioactive materials and activities that it

NRC in 1974, http://www.hsrd.ornl.gov/nre/rulemaking htm, the agreement cannot be used by NMED to regulate
AEA/DOE related materials, because NRC does not regulate DOE activities.
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encompasses. Following congressional mandate, DOE, under its AEA authority, manages the
human health and environmental safety hazards throughout their life cycle by promulgating and
enforcing nuclear safety requireménts. See, e.g., 10 C.F.R. §§ 820, 830 & 835. DOE has a
unique role in overseeing the management of these materials at DOE facilities, and neither NRC

nor the states has been granted any regulatory authority over them.

3. The HWA, Like RCRA (On Which It Is Based), Must Yield To The
AEA In The Regulation Of Radioactive Materials And Nuclear
Activities.

-RCRA is a comprehensive environmental statute designed to ensure that solid and
hazafdous wastes are not disposed of in manners harmful to the public health or the environment.
42 US.C. §6902(a).  RCRA regulates the generation, handling, treatment, storage,
transportation and disposal of solid and hazardous wastes. 42 U.S.C. §§ 6922-25. Facilities that
treat, store or dispose of hazardous waste must have a RCRA permit. 42 U.S.C. § 6925(a). Solid
waste includes “any garbage, refuse... and other discarded material, ... resulting from
industrial, commercial, miniﬁg, and agricultural operations, and from community activities.” 42

U.S.C. § 6903(27). Hazardous waste is a subset of solid waste. 42 U.S.C. § 6903(5).

RCRA specifically excludes from its definition of solid waste any “source, special
nuclear or byproduct material as defined by the Atomic Energy Act of 1954.” 42 U.S.C.
§ 6903(5). Additionally, as to any “activity or substance” subject to the AEA, RCRA must yield
to any inconsistent requirements of the AEA, if the application of both statutes would result in a
conflict. 42 U.S.C. § 6905(a). For example, RCRA/HWA does not apply to AEA activities such
as the Price Anderson Nuclear Safety Program.

States may take primary responsibility for RCRA implementation by installing a USEPA-
approved hazardous waste management program. 42 U.S.C. § 6926(b). RCRA gives interim
status to hazardous waste treatment, storage and disposal facilities that were in existence before
the effective date of RCRA, November 19, 1980, “or the effective date of a statutory or
regulatory change that first subjects the facility to RCRA’s permit requirements, provided that
the facility has met certain other requirements.” New Mexico v. Watkins, 969 F.2d 1122, 1130
(D.C. Cir. 1992) (discussing 42 U.S.C. § 6925(e)).
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The HWA contains provisions that mirror verbatim both of the AEA limitations found in
RCRA. The HWA excludes “source, special nuclear and byproduct material as defined by the
federal Atomic Energy Act of 1954, as amended” from the definition of “solid waste.” NMSA
1978, § 74-4-3.0 (2001). The HWA also provides that it shall not apply to “any activity or
substance” which is “subject to” the AEA. NMSA 1978, § 74-4-3.1 (1981).

4. The Endangerment Determination And Draft Order Are Beyond
NMED’s Power Under The HWA Because They Are Based On Or
Purport To Regulate Source, Special Nuclear And Byproduct
Materials. K

DOE has extensive authority to regulate “source material,” “special nuclear material” and

“byproduct material” as defined in the AEA.>® Under this extensive authority:

[DOE] is authorized to ... establish by rule, regulation, or order, such standards
and instructions to govern the possession and use of special nuclear material,
source material, and byproduct material as [DOE] may deem necessary or
desirable to promote the common defense or security or to protect health or to
minimize danger to life or property. . . .

42 U.S.C. §2201(b). Accordingly, DOE has “developed and implemented an extensive
regulatory regime for managing radioactive materials and limiting the release of radioactivity. ”

United States v. Kentucky, 252 F.3d 816, 821 (6" Cir. 2001).

It 1s undisputed that source, special nuclear and byproduct materials, as defined in the

AEA, do not qualify as *solid wastes” that can be regulated either by RCRA or the HWA. In

35 The AEA defines “source material” as:

(1) uranium, thorium, or any other material which is determined by the Commission pursuant to
the provisions of section 2091 of this title to be source material; or (2) ores containing one or more
of the foregoing materials, in such concentration as the Commission may by regulation determine
from time to time. 42 U.S.C. § 2014(z).

The AEA defines “special nuclear material” as:

(1) plutonium, uranium enriched in the isotope 233 or in the isotope 235, and any other material
which the Commission, pursuant to the provisions of section 2071 of this title, determines to be
special nuclear material, but does not include source material; or (2) any material artificially
enriched by any of the foregoing, but does not include source material. 42 U.S.C. § 2014(aa).

The AEA defines “byproduct material” as:

(1) any radioactive material (except special nuclear material) yielded in or made radioactive by
exposure to the radiation incident to the process of producing or utilizing special nuclear material,
and (2) the tailings or wastes produced by the extraction or concentration of uranium or thorium
from any ore processed primarily for its source material content. 42 U.S.C. § 2014(e).
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both statutes, the definition of “solid waste” specifically excludes *“source, special nuclear, or
byproduct matenal as defined by the Atomic Energy Act, as amended.” 42 U.S.C. § 6503(27);
NMSA 1978, § 74-4-3.1. USEPA regulations issued to implement RCRA, like EIB regulations
issued to implement the HWA, repeat this exclusion from coverage for source, special nuclear
and byproduct material. 40 C.F.R. § 261.4(a)(4); 20.4.1.200 NMAC (incorporating by reference
USEPA regulations at 40 C.F.R. § 261). In addition, the HWA cannot regulate any “activity or
substances” subject to the AEA if a conflict arises between the two statutes. NMSA 1978, § 74-
4-3.1 (1981).

Hazardous waste, as defined by both RCRA and the HWA, is a subset of solid waste.
Thus, RCRA defines “hazardous waste” as “solid waste, or [a] combination of solid wastes” that
for speéiﬁed reasons creates public health or environmental dangers: 42 U.S.C. § 6903(5).
Although the HWA has a somewhat different set of criteria for determining if a waste is
hazardous, it also limits the universe of potential hazardous wastes to “any solid waste or any

combination of solid wastes.” NMSA 1978, § 74-4-3.K.

Most importantly, the HWA provides that only solid waste or hazardous waste, under
certain specified conditions, can be the basis of an imminent and substantial endangerment
determination under the Act. NMSA 1978, § 74-4-13. Since source, special nuclear and
byproduct materials do not qualify as solid or hazardous wastes under the HWA, NMED has no
authority to declare an endangerment based on their alleged presence or dangers, or to include
any investigation, monitoring or corrective action provisions in the final version of the Draft

Order that purport to regulate these radioactive materials in any respect.

It is beyond dispute that pure source, special nuclear and byproduct material are outside
the scope of NMED’s regulatory authority in all circumstances. Unlike “mixed waste” (where,
as discussed in section 5, NMED has very limited authority to regulate hazardous waste
components mixed with radionuclides), NMED cannot regulate source, special nuclear or
byproduct materials, or any DOE activities under the AEA, under any circumstances, even if

there is no conflict or inconsistency between NMED’s regulation and the AEA’s requirements.

The case law unequivocally supports DOE’s exclusive authority to regulate these three

categories of materials and all nuclear safety health and environmental issues. The U.S.
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Supreme Court has held: “[T]he federal government has occupied the entire field of nuclear
safety concerns, except the limited powers expressly ceded to the states.” Pacific Gas & Electric
Co. v. State Energy Resources Conservation & Development Commission, 461 U.S. 190, 212
(1983). In ﬁnding that the State of Minnesota lacked the power to regulate radioactive waste
discharges from nuclear plants, the Eighth Circuit observed that the Atomic Energy Commission
(now DOE and NRC) possesses “sole authority to regulate radiation hazards associated with
byproduct, source, and special nuclear materials and with production and utilization facilities.”
Northern States Power Co. v. Minnesota, 447 F.2d 1143, 1149 (1971), aff'd without opinion, 405
U.S. 1035 (1972) (“Northern Power™).

The most recent casé addressing these issues is the Sixth Circuit’s decision in United
States v. Kentucky, 252 F.3d 816 (6™ Cir. 2001), in Whjch the court adjudicated Kentucky’s
attempts to impose conditions in permits relating to disposal of radioactive waste at a DOE
operated landfill. Although the holding specifically addressed mixed waste (and will be
discussed further in section 5 herein), the court also directly addressed the possibility of state
regulation of source, special nuclear and byproduct materials. The court observed that “[t]he
AEA grants DOE and the Nuclear Regulatory Commission exclusive responsibility for
regulating source, special nuclear and byproduct material” and that this field preemption
prohibits “any state attempt to regulate materials covered by the Act for safety purposes.” Id. at
821, 823. Accordingly, since the purported state régulation of the non-AEA portions of the
mixed waste would limit the amount of radionuclides in the landfill until certain conditions were
fulfilled based on Kentucky’s health and safety concerns, the permit conditions were found to be

preempted by the AEA. Id. at 823.

In the “Conclusions of Law” section of the Draft, NMED asserts that it can require the
Laboratory to monitor and report on radionuclide contaminants, including those that constitute
source, special nuclear and byproduct materials under the AEA. (Draft Order, at 12.) However,
in so arguing, NMED has made a fundamental analytical error. Since the AEA “occupies the
field” under preemption principles for the regulation of source, special nuclear and byproduct
material, NMED has no such authority (as the PG&E, Northern Power and Kentucky cases
discussed above demonstrate). NMED’s reliance on United States v. New Mexico, 32 F.3d 494

(10th Cir. 1994) is misplaced because preemption was not adjudicated in that decision. See
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Kentucky, 252 F.3d at 824. Accordingly, NMED has no legal authority whatsoever to regulate

nuclear safety, including radionuclides that are source, special nuclear and byproduct materials.

Federal field preemption over nuclear safety under the AEA is unaffected by the narrow
regulatory authority over radionuclides provided in other federal statutes, such as the
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42
U.S.C. §§ 9601 ef seq., as amended by the Superfund Amendments and Reauthorization Act of
1986 (“SARA™), the Safe Drinking Water Act (“SDWA”), 42 U.S.C. §§ 300f - 300j, and the
Clean Air Act (“CAA”), 42 US.C. § 7412, et seq. For example, CERCLA grants USEPA
limited authority to remediate federal facilities, including the Laboratory. However, under
CERCLA Section 120, USEPA reaches agreements with federal agencies rather than bringing
CERC&X enforcement actions against them. 42 U.S.C. §§ 9620(e)(2), 9621»(a)(1).36 CERCLA’s
regulation of “hazardous substances,” including hazar’doﬁs air pollutants listed under the CAA,
42 U.S.C. § 7412, such as radionuclides, does not impact federal field preemption. States do not
have any authority to regulate radioactive materials through CERCLA: The USEPA administers
CERCLA, which does not provide for state implementation of the program.

Additionally, SDWA, which has a limited scope and narrow regulatory authority over
radionuclides, is a federally structured and defined regime. It is designed to assure the safety of
public water and employs federally established national drinking water regulations. See, e.g., 42
U.S.C. § 300f(1); 300g(1). If SDWA federal regulatory requirements are not met, USEPA issues
an administrative order or informs the enforcement state, providing it with advice and technical
assistance. 42 U.S.C. § 300g(3). The state must be in compliance with the USEPA under
SDWA. These limited congressional incursions into the field of AEA nuclear safety do not alter

DOE’s occupation of the field.

The Supreme Court’s holding in PG&E, decided at least a decade after these limited
congressional incursions, firmly and unequivocally established field preemption of nuclear
safety. “The federal government has occupied the entire field of nuclear safety concerns, except

the limited powers expressly ceded to the states [through the agreements between NRC and the

3 This policy is supported by the United States Department of Justice (“DOJ”) “unitary executive theory” under
which judicial resolution of an intrabranch dispute is not appropriate because it does not satisfy the Article IIl case
or controversy requirement.
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states].” PG&E, 461 U.S. at 212. More recently, the Sixth Circuit in Kentucky, 252 F.3d at 824,
held that Kentucky’s state permit conditions on a DOE landfill intruded on the field of AEA
nuclear safety and were preempted. As the cases demonstrate, limited incursions through other

federal statutes have not impacted AEA’s field preemption of nuclear safety.

In addition, under the doctrine of sovereign immunity, DOE facilities are immune from
state regulation with respect to source, byproduct or special nuclear materials. The doctrine of
sovereign immunity provides that “the federal govermment is immune from state regulation
except to the extent waived.”’ Kentucky, 252 F.3d at 825. Waivers of sovereign immunity must
be unequivocal and are construed in favor of the United States. /d. The AEA does not waive
federal sovereign immunity from state regulation of these materials at DOE facilities; nor do any
other federal statutes. /d. NMED also cannot rely on United States v. New Mexico, 32 F.3d 494
(10™ Cir. 1994), a sovereign immunity case, to argue for NMED regulation of AEA
radionuclides. Unlike New Mexico, the Draft Order regulation contemplated here is a direct and
pervasive regulation of the AEA radionuclides, not an incidental monitoring of radionuclides in
the process of addressing only hazardous waste. Therefore, NMED is exceeding the sovereign

immunity waiver in RCRA by its Draft Order.

The Laboratory has repeatedly refninded NMED that it has no power to regulate
radioactive materials covered by the AEA. For example, Revision 8 of the Installation Work
Plan for the Environmental Restoration Project (like its predecessors) states: “Certain issues of
concern at the Laboratory are exempt from RCRA’s definition of solid waste and are therefore
not subject to the provisions of Module VIII, for example, source, by-product, and special
nuclear materials (regulated under the Atomic Energy Act).” IWP, Revision 8, March 2000, at
iii. (Laboratory Supp. AR, at 38.) Similarly, the Solid Waste Management Units Report in 1990
provides: “One such waste type [exempt from regulation under RCRA/HSWA] is radioactive
waste consisting of source, special nuclear, or by-product material which is subject to Atomic
Energy Act requirements and exempt from the definition of solid waste under RCRA.” SWMU
Report, November 1990, at 5 (Laboratory Supp. AR, at 12).

37 The sovereign immunity doctrine applies to DOE facilities that are managed by other contractors, Goodyear
Tarmac Corp., 486 U.S. at 180. , '
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The Laboratory, as directed by DOE orders promulgated under its AEA authority, has
implemented a technically comprehensive environmental restoration program that covers all
potentially contaminated sites, including sites that are not regulated by RCRA or the HWA.
Accordingly, the Laboratory sometimes voluntarily provides reports to NMED that contain
analyses of radioactive constituents or transmits information on sites that are not covered by
RCRA or the HWA. However, these voluntary actions do not confer on NMED any authority
that the New Mexico Legislature denied it in the HWA (which excludes AEA materials from the
HWA'’s definition of solid waste). By attempting to regulate AEA materials in the Draft Order,
NMED appears to have forgotten both the voluntary nature of DOE submittals and the important

statutory limitations on its own authority.

In sum, the relevant statutes (AEA, RCRA and the HWA), regulations and case law
unequivocally provide that DOE has sole regulatory authority over source, special nuclear and
byproduct materials and any attempt by NMED to regulate them under the HWA is void.
Instead, they are being comprehensively regulated by DOE under the AEA as part of its global

system for nuclear safety management.

5. NMED Cannot Assert RCRA Regulatory Authority Over Mixed
Wastes In The Manner Asserted In The Draft Order. '

The term “mixed waste” is defined in RCRA (as added by the Federal Facility
Compliance Act amendments) as “waste that contains both hazardous waste and source, special
nuclear, or by-product material subject to the Atomic Energy Act of 1954.” 42 U.S.C.
§ 6903(41).

a. NMED Has Only Very Limited Authority To Regulate The
Non-AEA Portion Of Mixed Waste.

In 1986, USEPA “published a notice on the extent to which state [RCRA] programs, to
recetve USEPA approval, must assert authority over waste contaminated with radiation.”
Watkins, 969 F.2d at 1128 (discussing USEPA notice “State Authorization to Regulate the
Hazardous Components of Radioactive Mixed Wastes Under the RCRA,” 51 Fed. Reg. 24,504
(July 3, 1986)). Prior to this Notice, USEPA had not required state programs to regulate mixed
wastes. Id. In the notice, USEPA acknowledged that “[w]hile source, special nuclear and
byproduct material are clearly exempt from RCRA, the extent of the statute’s applicability to
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wastes containing both hazardous waste and source, special nuclear or byproduct material has
been less evident.” However, USEPA concluded that “wastes containing both hazardous waste
and radioactive waste are subject to RCRA regulation.” 51 Fed. Reg. 24,504. By not
distinguishing between the two different classes of radioactive waste (high level and low level),*®
USEPA determined that RCRA waste regu!ation applies to the hazardous waste component of

high- and low-level mixed waste.

In 1987, DOE issued a Final Rule regarding mixed waste. 10 C.F.R. § 962.3 (May 1,
1987). DOE stated:

[DOE] believes that the definitional exclusion and the language of section 1006(2)
are correctly understood to provide for the regulation under RCRA of all
hazardous waste, including waste that is also radioactive. RCRA does not apply
to the radioactive component of such a waste, however, if it is source, special
nuclear or byproduct material. Instead, the AEA applies to that radioactive
component. Finally, if the application of both regulatory regimes proves
conflicting in specific instances, RCRA yields to the AEA.

52 Fed. Reg. 15937, 15940 (May 1, 1987).

DOE’s Final Rule established that “only the actual radionuclides in DOE waste streams
will be considered byproduct material. The nonradioactive components of those waste streams,
under the final rule, will be subject to regulation under RCRA to the extent that they contain
hazardous components.”® Id. DOE noted that “[n]o court has addressed the specific question
whether the entirety of a nuclear waste, or only its radioactive component, is byproduct

material.” 1d.*®° DOE emphasized that adoption of this Final Rule should “present no

* High-level waste is regulated exclusively by the federal government.
¥ 10 C.F.R. Ch. 3, § 962, defines “byproduct material” as:

For purposes of determining the applicability of the Resource Conservation Recovery Act to any
radioactive waste substance owned or produced by DOE pursuant to the exercise of a atomic
energy resource, development, testing and production responsibilities under the AEA, the words
any radioactive material, as used in paragraph a of this section, refer only to the radionuclides
dispersed or suspended in the waste substance. The non-radioactive hazardous component of the
waste substance will be subject to regulation under the Resource Conservation and Recovery Act.

“ DOE also relied on Train v. Colorado Public Interest Research Group, 426 U.S. 1 (1976), to support the idea of
concurrent regulation by different authorities: “The practical effect of the court’s decision was a regime of
concurrent regulation by different authorities of effluent streams containing both radioactive and non-radioactive
components. It is logical to infer that Congress, in selecting the AEA terms emphasized in Train, anticipate a
similar result under RCRA: that RCRA’s exclusion of byproduct material must have been intended to exclude in
their entirety some waste streams from regulation under RCRA.” 52 Fed. Reg. 15937.

i
B
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impediment to the maintenance of protection from radiological hazards as well as DOE’s

accomplishment of its other statutory responsibilities under the AEA.” Id.

Commentators have suggested that USEPA and DOE concurrent jurisdiction over mixed
waste, and the accompanying physical separation of radioactive and nonradioactive waste, is
difficult and inefficient. A. Thompson & M: Goo, Mixed Waste: A Way to Solve the Quandary,
23 Envtl. Law Rptr. 10705, *6 (1993) (“Although it is logically possible to distinguish between
hazardous and radioactive components of a waste, in practice, each component is often one and
the same.”). DOE also acknowledged this inefficiency: “Virtually all radioactive waste
substances are contained, dissolved or suspended in a non-radioactive medium from which

physical separation is impracticable.” 52 Fed. Reg. 15937, 15940 (May 1, 1987).

The case law reflects an acceptance of the concurrent regulation of mixed waste so long
as the state does not attempt to regulate the radionuclides and/or the regulation does not conflict
with AEA regulation. See, e.g., Kentucky, 252 F.3d at 822-25 (RCRA solid waste permits with
disposal limits on amount of radioactive materials that DOE could place in a landfill constituted
attempted regulation of DOE materials); Sierra Club v. U.S. Dep't of Energy, 734 F. Supp. 946,
949 (D. Colo. 1990) (plutonium mixed with other waste materials (dry combustible waste, paper
towels, aqueous waste, laboratory waste, oil, rages, trash and spent solvents) is mixed waste not
within the recycling exemption to RCRA permitting requirements because reclamation never

occurred).

One prominent case held that state agency action exceeded RCRA jurisdiction and
infringed on exclusive AEA jurisdiction because of the inseparable nature of mixed waste. In
Brown v. Kerr-McGee Chemical Corp., 767 F.2d 1234, 1240-43 (7th Cir. 1985) (“Brown”), the
Seventh Circuit applied concurrent jurisdiction to the mixed waste, ultimately finding that the
state law was preempted because the radiation and non-radiation hazards were inseparable.
Specifically, it held that a public agency’s attempt to have mixed waste in soil removed from the
site was in conflict with, and was preempted by, AEA authority over the disposal of radioactive

materials. This holding, as explained below, is directly applicable to NMED’s actions here.
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b. NMED’s Attempted Regulation Of The Radionuclides In
Mixed Waste By The Draft Order Is Preempted By The AEA.

In the source, special nuclear and byproduct material section of this comment (section 4
above), we described the extensive investigative, monitoring and corrective action tasks relating
to radionuclides that the Draft Order purports to impose on the Laboratory. Although many of
these radionuclides are in a pure form, others are mixed with solid or hazardous waste
constituents.”! For the reasons described in tiiis section, the AEA preempts NMED’s attempt to
- regulate these mixed waste materials. We will first review the general preemption principles that
govern this interaction of the AEA and RCRA and will then analyze their applicability to the

current situation.

The Constitution’s Supremacy Clause provides that United States laws and treaties “shall
be the supreme law of the land.” U.S. Const., Art. VI, cl. 2. Congress may preempt state law
as long as it is within its constitutionally mandated powers. There are two main categories of
preemption: express and implied. Under express preemption, Congress explicitly defines the
extent to which its enactments preempt state law. English v. General Electric Co., 496 U.S. 72,
78-80 (1990) (“English”). There are two types of implied preemption: field and conflict. Field
preemption occurs when a state law attempts to regulate conduct in a field that Congress
intended the federal law to exclusively occupy. Id. Conﬂict preemption exists when it is
impossible to comply with both state and federal requirements or where state law stands as an
obstacle to the accomplishment and execution of the full purpose and objectives of Congress. Id.
See also Lorillard Tobacco Co.v. Reilly, 533 U.S. 525, 541 (2001) (“State action may be
foreclosed by express language in a congressional enactment, see, e.g., Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 517 (1992), by implication from the depth and breadth of a
congressional scheme that occupies the legislative field, see, e.g., Fidelity Fed. Sav. & Loan
Ass’nv. de la Cuesta, 458 U.S. 141, 153 (1982) (“de la Cuesta™), or by implication because of a
conflict with a congressional enactment, see, e.g., Geier v. Am. Honda Motor Co., 529 U.S. 861,
869-74 (2000).”).

“! It is important to note that AEA-regulated radionuclides that are present in soil or water in the environment do not
constitute “mixed waste” simply because they are contained in these media. Rather, mixed waste is a RCRA term of
art, as explained above.
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Preemption categories provide an analytical framework and are not “rigidly distinct.”
English, 496 U.S. at 79 n.5. For example, field preemption “may be understood as a species of
conflict pre-emption: A state law that falls within a pre-empted field conflicts with Congress’
intent (either express or plainly implied) to exclude state regulations.” Id. “[H]oWever, under
field preemption the state regulation is pree_:mpted whether or not it actually conflicts with the

federal scheme.” Industrial Truck Ass'n, Inc. v. Henry, 125 F.3d 1305, 1309 (9th Cir. 1997)

(“Industrial Truck”) (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230-32 (1947)). - -

Therefore, under field preemption, the state cannot regulate within the preempted field.

“Federal regulations have the same preemptive effect as federal statutes. de la Cuesta, 458
U.S. at 153-54. “[I]n all cases, Congressional intent to preempt state law must be clear and
manifest.” Industrial Truck, 125 F.3d at 1309. “Congress’ intention may be clear from the
pervasiveness of the federal scheme, the need for uniformity, or the danger of conflict beMeen
the enforcement of state laws and the administration of federal programs.” Novak & Rotunda,

Constitutional Law, § 9.4 (citations omitted).

Generally, preemptioh cases involve “federal law step[ping] in to preempt an area
traditionally reserved to state regulation.” Illinois v. Kerr-McGee, 677 F.2d 571, 579 n.16 (7th
Cir. 1982) (“lllinois”). Thus, preemption analysis begins “with the presumption that an act is
valid if done in the exercise of a state’s legitimate powers.” Id- at 578. This presumption is
“particularly true when a state acts to promote public health and safety.” Id. However, the
“regulation of atomic energy and its hazards . . . began as the exclusive province of the federal

government. Only gradually have the states been allowed to play a part.” Id.

The Draft Order contains three general sets of mandates to the Laboratory relating to
radionuclides, whether or not contained in mixed waste. First, NMED demands that the
Laboratory conduct a comprehensive investigation of radionuclides, some of which are mixed
with hazardous waste, in surface water, sediment and groundwater in nineteen canyons spread
out over an area of 43 square miles and in other Laboratory locations. Second, it purports to
impose a stringent and comprehensive set of monitoring and reporting obligations focusing on
radionuclides. Third, it attempts to immediately impose corrective action (including soil removal

and other remedies) on certain areas contaminated with radionuclides and contemplates the
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formulation and implementation of corrective actions for radionuclides based on the results of

the investigation.

NMED’s regulation of radionuclides in these three areas is preempted by the AEA.
Although the current state of the law (described above) allows NMED limited authority to
regulate the non-radioactive components of mixed waste, NMED has no authority to regulate the
AEA radioactive portion of such waste or to regulate the hazardous waste portion in a way that
would conflict with the AEA regulation. Any attempt by NMED to regulate nuclear safety at
DOE facilities would be preempted because DOE occupies the field of nuclear safety.

First, NMED’s effort to impose on the Laboratory a mammoth, multi-media radionuclide
investigation is not by any measufe an effort to regulate the non-AEA portion of mixed waste.
Rather, by its very nature, it is a direct attempt to compel the Laboratory to conduct an
investigation focused on radionuclides, including those which c'o'mprisé the AEA portion of
mixed waste. As NMED is well aware, certéin radionuclides (such as plutonium-239, 240 and
cesium-137 for Los Alamos Canyon) are the most significant contaminants of environmental
concern in most of the canyon areas. This is exactly why the Laboratory, in conformance with
AEA requirements, has been investigating these radionuclides under its own comprehensive
Environmental Restoration Project under the AEA. However, NMED has no HWA authority to

force the Laboratory to undertake or direct this investigatory radionuclide program.

Second, NMED’s sampling and monitoring program directed to radionuclides is not
Jjustifiable as regulating the hazardous waste portion of mixed wastes. To the extent that non-
AEA materials qualify as solid waste (for example, if they were not discharged through
Laboratory outfalls), NMED may have the authority (if properly exercised) to order sampling
and monitoring of these non-AEA materials in the environment. However, this limited authority

does not provide NMED any power to order sampling and monitoring of AEA radionuclides.

Finally, through the Draft Order, NMED directs a set of corrective action requirements
for radionuclides, inciuding the potential removal of soil containing radionuclides, some of
which is mixed with other contaminants, including hazardous waste. NMED will undoubtedly
argue that it is simply regulating the non-AEA component of the mixed waste, and that the

corrective action is only incidentally related to the AEA waste because it is inextricably mixed
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with the hazardous waste. However, in making this argument, NMED would be making a major
legal error. As explained above, the AEA (which governs the radionuclides) and DOE (which
occupies the field of nuclear safety at its facilities) will preempt RCRA when there is a conflict
between the two, and a conflict occurs either when it is impossible to comply with the different
requirements of the two statutes or where state law stands as an obstacle to the accomplishment
and execution of the full purposes and objectives of Congress. English, 496 U.S. at 78-80. As
set forth in RCRA, RCRA must yield to the AEA whenever any such confiict arises.

The range of corrective actions contemplated by NMED in the Draft Order conflict with
the AEA, which gives DOE “exclusive authority over the disposal of radioactive materials.”
Brown, 767 F.2d at 1240. As in the Brown case, the radioactive and noh—radjoactive portions of
the mixed waste and other chemicals appear to be inseparable and inextricably mixed in the
environment. As explained in the Brown case, any corrective action addressed to the non-

radioactive portions would inevitably affect the radioactive portion:

Furthermore, if federal law does not preempt plaintiffs’ request for an injunction
[to remove the inextricably mixed AEA byproduct waste and hazardous waste],
nothing prevents neighbors of other prospective sites from relying on state law to
obtain injunctions preventing NRC consideration of those locations. Such state
law remedies, though not attempts to regulate the radiation hazards of byproduct
material, nonetheless interfere with the NRC’s ability to choose the method of
disposal that, in light of radiation, nonradiation, and economic considerations, is
the most appropriate. We therefore hold that plaintiffs’ request for an injunction
ordering the Kerr-McGee wastes moved elsewhere is preempted because, if
granted, the injunction would stand “as an obstacle to the accomplishment of the
full purposes and objectives” of federal regulation of radiation hazards.

Brown, 767 F.2d at 1242 (emphasis added). Iﬁ this case, just as in Brown, any corrective action
by NMED directed at mixed waste will stand as an obstacle to DOE’s accomplishment of the full
purposes and objectives of its AEA mandate to protect nuclear safety. Accordingly, NMED’s
purported corrective actions, which conflict with DOE’s regulation of nuclear safety, are and will

be preempted by the AEA.
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6. NMED’s Attempt In The Draft Order To Regulate The Laboratory’s
Naturally Occurring And Accelerator-Produced Material Is
Preempted By DOE’s Nuclear Safety Regime Under The AEA.

In the sections below, the Laboratory will demonstrate that, pursuant to DOE’s broad
authority to regulate the safety of all AEA activities at its nuclear facilities, DOE has exclusive

authority to regulate accelerator-produced inaterials at the Laboratory.*” NMED’s attempted

____regulation of these materials at the Laboratory is preempted by the AEA both because NMED’s

regulations conflict with DOE nuclear safety requirements by thwarting congressional purposes

and by making it impossible for DOE to comply with its nuclear safety requirements.

a. Overview Of Naturally Occurring and Accelerator-Produced

Radioactive Materials.

Naturally occurring and accelerator-produced radioactive material (“NARM”) is a broad
category that includes accelerator-produced radioactive material and naturally occurring
radioactive material (“NORM”).** “Accelerator-produced radioactive materials (the “A” in
NARM) include wastes generated by accelerators used in subatomic particle physics research.”
Office of Environmental Management, DOE, Integrated Database Report — 1996, Ch. 7 (Dec.
1997). DOE regulates the nuclear safety of its accelerator operations and any waste generated by
them at the Laboratory.** No aspect of accelerator safety has been waived so as to allow state

regulation of DOE accelerators.

NORM refers to materials “whose radionuclide concentrations, availability, or proximity

to man have been increased by or as a result of human practices.” DOE M 435.1, Attach. 2, at 4.

“2 RCRA defines “mixed waste” as hazardous waste and source, special nuclear or byproduct material subject to the
AEA. This definition does not explicitly include NARM. NMED cannot regulate the hazardous component of
waste mixed with naturally occurring or accelerator-produced radioactive materials, because RCRA does not
address such a mixture. Since naturally occurring or accelerator-produced radioactive materials should be treated
the same as source, special nuclear and byproduct materials, when mixed with hazardous waste, RCRA/HWA
regulation would be subject to the same constraints: NMED cannot regulate the radioactive portion of the mixed
materials, nor can its regulations infringe on AEA regulation of the radioactive component of the mixed materials.

“ “Compared to radioactive wastes associated with most research, industrial, and medical applications, NARM
wastes have low radioactivity concentrations. NARM wastes with more than 2 nCi/g of *°Ra or equivalent are
commonly referred to as discrete NARM waste; below this threshold, the waste is referred to as diffuse NARM
waste.” Office of Environmental Management, DOE, Integrated Database Report — 1996, Ch. 7 (Dec. 1997). For
purposes of these comments, NARM shall include naturally occurring and accelerator-produced radioactive
materials, unless these materials otherwise qualify as source, special nuclear or byproduct materials.

“ See, e.g., DOE Order 414.1A; DOE Order 420.2A; 10 C.F.R. § 835.
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Laboratory Supp. AR, at 32, 58. Examples of NORM include exploration and production wastes
from the oil and natural gas industries. See, e.g., 20.3.14.J NMAC (definition of “naturally
occurring radioactive material” in EIB’s Radiation Protection Regulations). NORM does not
include the natural radioactivity of rocks and soils or background radiation. DOE M 435.1,

Attach. 2, at 4%

The Laboratory has in the past and continues to operate accelerators at three locations
that generated or still produce radioactive isotopes by bombarding targets with charged particles.
Previously, TA-1 and TA-3 had Van de Graaff generators and a cyclotron (TA-3) that disposed
of radioactive materials at outside locations at the Laboratory. It is important to note that the
earlier . accelerators would have had comparatively low inputs of energy producing
predominantly short-lived isotopes that no longer exist. While some longer-lived isotopes may
have been associated with these activities, they were typically very limited in quantity.
Currently, TA-53 maintains accelerator activities at LANSCE that have resulted in disposal of
some radioactive material at the Laboratory 'as low-level mixed waste. Higher energy inputs
common to TA-53 accelerators would have likely generated more quantities of longer-lived

isotopes.

In contrast, several other locations operate machines that are also referred to as
“accelerators” or x-ray generators, although they function much differently than those described
above. Typically, these machines bombard targets with electrons to produce x-rays for
radiographic evaluation of weapons component functions and systems behavior. Some of these
“accelerators” are also used for experimental work such as fingerprinting proteins by inducing
photon-generated electron scatter patterns unique to certain biosystems. Machines of this type
are located at TA-8, TA-15, TA-18 and TA-46. Any small amounts of very short-lived isotopes
that might be generated by these processes are commonly retained until they are no longer

radioactive and are not disposed of outside.

“* NMED’s Draft Order does not directly address NORM. However, its broad references to radioactive materials
could unlawfully attempt to include NORM.
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b. Following Congress’ Broad Mandate, DOE Regulates The
Human Health And Environmental Safety Of All AEA
Activities At DOE Nuclear Facilities.

Under the AEA, DOE has had, and continues to have, a unique and comprehensive

regulatory role over nuclear safety requirements at all of its facilities, including the Laboratory.*®

In addition to authorizing DOE to promulgate rules, orders and directives under the AEA
“to govern the possession and use of special nuclear material, source material, and byproduct
material,” 42 U.S.C. §2201(b), Congress mandated that DOE prescribe those regulations it
deems necessary to govern any activity authorized pursuant to the AEA for the protection of
health and the minimization of danger to life or property, 42 U.S.C. § 2201(i).” The PAAA
further underscored the congressional intent to give DOE regulatofy control over nuclear safety

at its facilities.*®

Following Congress’ broad mandate, DOE promulgated extensive nuclear safety
requirements (regulations and orders) governing all radioactive materials generated at its
facilities, including high-level waste, transuranic waste, low-level waste, accelerator-produced
waste, naturally occurring radioactive material, the radioactive component of mixed waste, high-
and low-level TSCA-regulated waste, and byproduct material. These nuclear safety standards

apply to the Laboratory. DOE’s commitment to managing the environment,* health and safety

*¢ The Department of Energy Organization Act, 42 U.S.C. § 7101, also grants DOE broad authority to achieve its
nuclear safety goal.

*” Yucca and WIPP, in which DOE applies commercial standards, are congressionaily mandated exceptions to
DOE’s nuclear safety requirements.

“ Congressional amendments allowing NRC to transfer to the states some responsibility over byproduct, special
nuclear and source materials, 42 U.S.C. § 2010(b), are not relevant to DOE’s nuclear safety regulatory power at its
facilities. Because NRC cannot regulate radioactive activities at DOE facilities, 42 U.S.C. §§ 2131-34, 2014, any
agreement between NRC and the states could not confer to the states regulatory powers over byproduct, special
nuclear and source materials at DOE facilities. The states have recognized this basic AEA regulatory concept. See,
e.g., M. Crosland (DOE) & C. Milliken (National Association of Attorneys Generals), Announcement and Issuance
of Guidance: Sharing of Radionuclide Information with States, 3 (Sept. 1998). Moreover, aithough DOE has
shared information about radionuclides with the states in the past, such sharing “does not eliminate any legal
arguments DOE may have against a State’s attempt to impose mandatory requirements to provide radionuclide
information in the absence of regulatory or legislative mandate to do so.” Jd. Accordingly, DOE’s voluntary
sharing of radionuclide information with a state does not enable the state to regulate radioactive materials at DOE
facilities. :

“ See, e.g., 10 CFR. §830.4 (“The requirements in this Part must be implemented in a manner that provides
reasonable assurance of adequate protection of workers, the public and the environment from adverse consequences,.
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risks posed by its nuclear activities underscores each DOE nuclear safety requirement. See, e.g.,
DOE “Statement of Regulatory and Deregulatory Priorities,” 66 Fed. Reg. 61160, 61160 (Dec. 3,
2001); 64 Fed. Reg. 63925, 63925 (Nov. 22, 1999); 63 Fed. Reg. 61237, 61237 (Nov. 9, 1998).

i Dose-Based System

The core of DOE’s extensive nuclear safety regulatory scheme is the dose-based system.
The dose of radiation an individual or population receives determines the health risk from a
radioactive substance or source, regardless of how that radioactivity was produced. This
methodology underscores every aspect of nuclear safety management at DOE nuclear facilities.
Under this system, DOE evaluates the particular level of radioactive exposure for all DOE
radioactive materials. See, e.g., 10 CF.R. § 835.2(b) (defining various aspects of radiation
doses); 10 C.F.R. §835.202 (occupational dose limits f&r general employees); 10 C.F.R.
§ 835.207 (occupational dose limits for minors); 10 C.F.R. § 835.502 (physical controls and dose
limits for high and very high radiation areas); 10 C.F.R. § 835 App. A (dose-based system for
controlling radiation exposure to workers at DOE facilities); 10 C.F.R. § 840.4 (table of radiation
dose limits for critical human organs); 40 C.F.R. §61.91 (dose-based national emission

standards for radionuclides other than radon from DOE facilities).

DOE’s use of the dose-based system is based, in part, on historical practices. When
atomic energy activities started, dose was the only indicator that could be easily measured. At
that time, there was no information on the risks or effects of atomic energy activities. Dose is a
direct measurement of the energy that a person is exposed to, while risk is a calculated estimate
of potential effect from the dose received. Risk numbers have changed over time as more .
information has become available about dose and risk. As a result, DOE employs the dose-based
systern because it is convenient, historic, consistent and has significantly less uncertainty

associated with it than other measurements, such as calculating risk.

ii. DOE Nuclear Safety Requirements

DOE’s nuclear safety requirements reflect its commitment to managing the

environmental and human health risks posed by activities at its facilities.

taking into account the work to be performed and the associated hazards.”); 10 C.F.R. § 820 App. A(d) (discussing
importance of enforcement of nuclear safety provisions “in order to protect human health and the environment”).

7131002 69




Through DOE Order 435.1, “Radioactive Waste Management,” DOE “ensure[s] that all
DOE radioactive waste is managed in a manner that is protective of worker and public health and
safety, and the environment.” DOE Order 435.1’s corresponding guidance manual, “Radioactive
Waste Management Manual,” DOE M 435.1, provides detailed radioactive waste management

requirements which apply to DOE elements and contractors under DOE Order 435.1.

For requirements and procedures purposes, DOE Order 435.1°s guidance manual divides

1,°° transuranic®' and low-level waste.

the radioactive waste into three main categories: high-leve
Low-level waste is “radioactive waste that is not high-level radioactive waste, spent nuclear fuel,
transuranic waste, by-product material (as defined in section 11e(2) of the [AEA]), or naturally |
occurring radioactive material.” DOE M 435.1, IV-1. DOE manages mixed low-level waste,
TSCA-regulated waste, accelerator-produced waste, byproduct material and naturally occurring

radioactive material as low-level waste. Id.

DOE also has issued extensive nuclear safety requirements for accelerator facilities. See,
e.g., DOE Order 420.2a. Laboratory Supp. AR, at 60. Accelerator safety requirements include
safety assessments documentation (including analytical requirements), accelerator safety
boundaries / envelopes, accelerator readiness reviews, training and qualification, written
procedure requirements, internal safety review system and a shielding policy for ionizing and
non-ionizing radiation.’? DOE regulations on occupational radiation protection, 10 C.F.R. § 835,
also apply to accelerator facilities. Accelerator wastes are subject to 10 C.F.R. § 835 within the

accelerator facility and to DOE nuclear safety management regulations outside of the accelerator

% High-level waste results “from the processing of spent nuclear fuel, including liquid waste produced directly in
reprocessing and any solid material derived from such liquid waste that contains fission products in sufficient
concentrations; and other highly radioactive material that is determined, consistent with existing law to require
permanent isolation.” DOE M 435-1, Attach. 2, at 3. Mixed high-level waste and TSCA-Regulated Waste are
managed as high-level waste.

5 “Transuranic waste is a radioactive waste containing more than 100 nanocuries (3700) becquerels of alpha-
emitting transuranic isotopes per gram of waste, with half-lives greater than 20 years, except for: (1) high-level
radioactive waste; (2) waste that the Secretary of Energy has determined, with the concurrence of the Administrator
of the Environmental Protection Agency, does not need the degree of isolation required by the 40 C.F.R. Part 191
disposal regulations; or (3) waste that the Nuclear Regulatory Commission has approved for disposal on a case-by-
case basis in accordance with 10 C.F.R. Part 61.” DOE M 435-1. -

52 DOE has also issued Orders establishing facility safety requirements for nuclear safety design, among other
things. DOE Order 420.1.a (“Facility Safety”) Laboratory Supp. AR, at 93. .
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facility. Accelerators are also subject to various DOE waste management orders as well as DOE

Order 414.1A, “Quality Assurance.” Laboratory Supp. AR, at 35.

Additional substantive nuclear safety requirements are within 10 C.F.R. § 830 (“Nuclear
Safety Management”) and 10 C.F.R. § 835 (“Occupational Radiation Safety”). These nuclear
safety requirements regulate all DOE activities and are not limited to source, byproduct or

specjal nuclear materials, because all ionizing radiation can cause harm:

Although most sources of ionizing radiation are encompassed by the terms
“byproduct material,” “source material” and “special nuclear material,” some
“sources, such as machine-produced radioactive material, are not. Because all
-ionizing radiation has the potential to cause harm, the Department did not limit
the application of the nuclear safety requirements in Parts 830 and 835 to
situations involving byproduct, source and special nuclear material. Part 830
covers activities at facilities even where no nuclear material is present such as
facilities that prepare the nonnuclear components of nuclear weapons, but which
could cause radiological damage at a later time. 10 C.F.R. § 830.3(a)(6).

61 Fed. Reg. 4209, 4209-10 (Feb. 6, 1995).%

Following congressional mandate, DOE extensively regulates the environment, health
and safety risks associated with DOE activities, including radionuclides. Because all DOE
activities can impact nuclear safety, DOE’s nuclear safety regulatory regime is not limited to
source, special nuclear and byproduct material. The definition of “environmental restoration
activities” in 10 C.F.R. § 830.3 demonstrates the broad scope of DOE’s nuclear safety regulatory
regime: “Environmental restoration activities means the process(es) by which contaminated
sites and facilities are identified and characterized and by which contamination is contained,
treated, or removed and disposed.” Thus, DOE nuclear safety regulations also are not limited by

the sources of contamination.

53 The scope of the nuclear safety requirements is reflected in recent revisions to 10 C.F.R. § 830.1: “This part
governs the conduct of DOE contractors, DOE personnel, and other persons conducting activities (including
providing items and services) that affect, or may affect, the safety of DOE nuclear facilities. Previously, Part 830
only applied to activities conducted at a DOE nuclear facility.” “This change will ensure that Part 830 requirements
are applicable to all activities performed for or on behalf of DOE that have the potential to affect nuclear safety.” 65
Fed. Reg. 60292, 60293 (Oct. 10, 2000).
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ii. Enforcement Of Nuclear Safety Requirements

Following congressional mandate and to ensure the safety of the public, its workers and

the environment, DOE has also adopted extensive enforcement regulations.

Through the PAAA, Congress provided additional safety incentives for DOE contractors,
thereby demonstrating congressional appro{ral and support of DOE’s nuclear safety regulatory
regime, without limiting the extent of the regime tc “source, special nuclear, or byproduct
materials.” By 10 C.F.R. § 820, DOE established standards and rules for enforcement processes,
civil penalties, compliance orders, contractual sanctions such as modification or termination, and
criminal penalties related to violations of “DOE Nuclear Safety Requirements.”* These
standards and rules are an essential part of the framework within which DOE works With its
contractors and suppliers to ensure environmental and human health safety at its facilities,
including PAAA enforcement. The framework and accompanying regulations, orders, standards

and directives reach all activities at DOE facilities, including radioactive materials.

DOE’s extensive authority to regulate the nuclear safety hazards arising out of all
radioactive materials, including naturally occurring and accelerator-produced materials, arises
under the broad general powers Congress granted to DOE under the AEA. USEPA has
acknowledged DOE’s extensive authority. See, e.g., 10 C.F.R. § 266.210 (stating that NARM is
regulated by “States under State law, or by DOE (as authorized by the AEA) under DOE
orders”). Accordingly, the broad penumbra of authority over radioactive materials granted to
DOE encompasses DOE’s handling, management and disposal of NARM at the Laboratory, a
DOE facility.

* “DOE Nuclear Safety Requirements” under 10 C.F.R. § 820 are:

[T]he set of enforceable rules, regulations, or orders relating to nuclear safety adopted by DOE (or
by another Agency if DOE specifically identifies the rule, regulations, or order) to govern the
conduct of persons in connection with any DOE nuclear activity and include the programs, plans,
or other provisions intended to implement these rules, regulations, orders, a Nuclear Statute or the
Act, including technical specifications and operational safety requirements for DOE nuclear
facilities. For purposes of the assessment of civil penalties, the definition of DOE Nuclear Safety
Requirements is limited to those identified in 10 C.F.R. § 820.20(b).
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c. DOE Nuclear Safety Requirements Preempt All Attempted
NMED Regulation Of Naturally Occurring And Accelerator-
Produced Materials At The Laboratory.

The Constitution’s Supremacy Clause provides that United States law and treaties “shall
be the supreme law of the land.” U.S. Const., art. VI, cl. 2. Accordingly, Congress, acting
within its constitutionally mandated powers, may preempt state law. The general policy
upholding preemption is to avoid conflicting regulations by different official bodies that may
have authority over a particular subject area. NMED’s attempted regulation of radioactive
materials conflicts with and is within the field occupied by DOE orders and regulations under the
AEA. © Accordingly, since DOE has occupied the field, NMED’s attempted regulation is

" preempted.

Preemption is either express or implied. Under express preemption, Congress explicitly
defines the extent to which its enactments preempt state law. See, e.g., English, 496 U.S. at
78-80. Implied preemption consists of two categories: field and conflict preemption. Field
preemption applies when a state law attempts to regulate conduct in a field that Congress
intended the federal law to exclusively apply. Id. Conflict preemption applies when it is
impossible to comply with both federal and state requirements or where state law stands as an
obstacle to the accomplishment and execution of Congress’ full objectives and purposes. Id. at
80. Traditionally, preemption involves “federal law step[ping] in to preempt an area traditionally
reserved to state regulation.” Illinois, 677 F.2d at 579 n.16. However, the regulation of atomic
energy and its associated hazards have traditionally been under the “exclusive province of the

federalillgovemment.” ld

i DOE’s Nuclear Safety Requirements Have The Same
Preemptive Effect As Federal Statutes.

In most situations, preemption occurs between state law and federal statutes. However,
“federal regulations have no less preemptive effective than federal statutes.” de la Cuesta, 458
U.S. at 153. “Where Congress gives discretion to an agency, the agency’s decision to preempt
state regulations should be upheld unless it is clear that Congress would not have sanctioned a

preemption. The relative importance to the State of its own law is not material when there is a
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conflict with a valid federal law, for the Framers of our Constitution provided that the federal

law must prevail.” Id.

Congress provided DOE with broad regulatory control over nuclear safety at its facilities.
In addition to granting DOE exclusive jurisdiction to regulate source, byproduct and special
nuclear materials, 42 U.S.C. -§2201(b), Congress specifically mandated that DOE prescribe
those regulations it deems necessary “to govern any activity authorized pursuant to this chapter,
including standards and restrictions governing the design, location, and operation of facilities
used in the conduct of such activity, in order to protect health and to minimize danger to life or
property.” 42 U.S.C. §2201(1). Pursuant to this authority, DOE has promulgated and
implemented an extensive nuclear safety regime for its facilities,” as demonstrated by DOE
Order 420.2a, DOE Order 435.1, 10 C.F.R. § 820, 10 C.F.R. § 830 and 10 C.F.R. § 835. These
regulatory decisions are entitled to deference and a presumption of regularity. Kansas v. United
States, 995 F.2d 1505, 1509 (10th Cir. 1993) (citing Chevron, Inc. v. Natural Resources Defense
Council, 467 U.S. 837, 844 (1984)).

Additionally, DOE’s nuclear safety requirements, which preempt state law, must be
upheld because there is “no indication that Congress would have disapproved of preemption.”
Id. at 1510 (“An agency can fill any gap left, implicitly or explicitly, by Congress if within its
scope of authority.”). In fact, Congress has indicated its approval of DOE nuclear safety
requirements. Congressional approval of DOE’s comprehensive safety regulatory scheme was
reflected in congressionally established DOE civil and criminal enforcement capabilities under

the PAAA.

Finally, even if Congress did not expressly provide for preemption of state law in
regulating accelerator waste and other radioactive materials at DOE sites, DOE’s decision to
regulate the radioactive handling and safety of such materials at DOE facilities is eminently

reasonable. See, e.g., Kansas, 995 F.2d at 1510 (eminently reasonable regulations by agencies

55 DOE Orders are considered DOE regulations. See, e.g., Kentucky, 252 F.3d at 821 (citing DOE Orders when
stating that “DOE has developed and implemented an extensive regulatory regime for managing radioactive
materials and limiting the release of radioactivity™); Brickler v. Rockwell International Corp., 22 F.3d 871, 877 (9th
Cir. 1994) (DOE Order’s remedies were “created by DOE pursuant to [AEA] 42 U.S.C. Section 2201(i)(3) in which
Congress directed the DOE to create occupational safety and health regulations for its facilities™); Harper v.

Lockheed Martin Energy Systems, Inc., 73 F. Supp. 2d 917, 922 (E.D. Tenn. 1999) (order referred to as “regulatory

mandate™).
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will be upheld). See also de la Cuesta, 458 U.S. at 153 (“If [the agency’s regulatory] choice
represents a reasonable accommodation of conflicting policies that were committed to the
agency’s care by the statute, we should not disturb it unless it appears from the statute or its

legislative history that the accommodation is not one that Congress would have sanctioned”).

Acting within the scope of authority granted by Congress, DOE promulgated extensive
nuclear safety requirements. ‘These requirements, which have the same preemptive effect as
federal statutes, preempt NMED’s attempt to regulate radioactive materials, including NARM, at
the Laboratory. |

ii. DOE Nuclear Safety Requirements Occupy The Field
Of Nuclear Safety Regulation At The Laboratory And
Preempt Any NMED Regulation Of DOE Radioactive
Materials Or Activities.

The Supreme Court ruled that “the federal government has occupied the entire field of
nuclear safety concerns, except the limited powers expressly ceded [by NRC] to the states.”®
PG&E, 461 U.S. at 213; see also Kentucky, 252 F.3d at 823 (relying on PG&E to hold that the
state’s attempt to regulate radioactive waste was preempted). “[U]lnder field preemption state
regulations are preempted whether or not they actually conflict with the federal scheme.” Rice v.

Santa Fe Elevator Corp., 331 U.S. 218, 232 (1947).

Acting within its statutory authority, DOE comprehensively regulates the environmental
and human health safety at the Laboratory through its nuclear safety requirements including
DOE Order 420.2a, DOE Order 435.1, 10 C.F.R. § 820, 10 C.F.R. § 830 and 10 C;F.R. § 835.
The nuclear safety requirements include protocols for generation, characterization, treatment,
storage, transportation, disposal and cleanup of radioactive waste. The requirements also
encompass monitoring of individuals and areas, standards for internal and external exposure,
posting and labeling and detailed safety basis requirements, accelerator safety requirements and

facility safety requirements.

% See also Nevadav. Watkins, 914 F.2d 1545 (9th Cir. 1990) (federal law preempted a conflicting state’s
requirement for state legislative approval of a federal high-level waste depository because it frustrated congressional
intent); Northern Power, 447 F.2d at 1153 (state regulation of radioactive effluent discharge field preempted
because the “federal government has exclusive authority under the doctrine of preemption to regulate the .
construction and operation of nuclear power plants, which necessarily includes regulatlon of the levels of radioactive
effluents discharged from the plant™).
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Through its nuclear safety requirements, DOE occupies the field of nuclear safety at its
facilities, including the Laboratory. Accordingly, NMED’s attempt to regulate any radioactive

material at the Laboratory is preempted.

iit. NMED’s Determination And Draft Order Are Also
Preempted Because They Conflict With DOE Nuclear
Safety Requirements.

“Even if DOE did not occupy the field of nuclear safety at DOE facilities, NMED’s
attempted regulation of NARM would be preempted because the Draft Order conflicts with and
is inconsistent with DOE nuclear safety requirements. See Jones v. Rath Packing Co., 430 U.S.
519, 525 (1977) (“Congressional enactments [and agency regulations] that do not exclude all

state legislation in the same field nevertheless override state law with which they conflict.”).

Congress anticipated that DOE nuclear safety requirements would preempt state action
under RCRA and its state counterparts, such as the HWA. First, Congress’ broad mandate to
DOE to regulate any AEA authorized activity in order to protect health and to minimize danger
to life or property, 42 U.S.C. § 2201(i), was acknowledged in RCRA. 42 US.C. § 6903(5)
(excluding source, special nuclear and byproduct materials from the definition of solid waste);
see also NMSA 1978, § 74-4-3. Second, Congress required that as to any activity or suvbstance
subject to the AEA, RCRA must yield to any inconsistent requirements of the AEA, if the
application of both statutes would result in a conflict. 42 U.S.C. § 6905(a); NMSA 1978, § 74-4-
3.1. With this second reference to the AEA, Congress clearly demonstrated its intent that DOE
nuclear safety requirements promulgated in accordance with 42 U.S.C. § 2201(i) would preempt

conflicting state regulations.

d. NMED Regulations Are An Obstacle To The Accomplishment
And Execution Of The Full Purposes And Objectives Of
Congress.

Under the AEA, Congress established DOE regulatory autonomy under the AEA as well
as DOE’s authority to regulate nuclear safety at its facilities. Congress recognized the
importance of DOE’s regulatory autonomy given its dangerous and complicated activities. The

need for this autonomy is emphasized by NMED’s attempted regulation of radionoculides

SN
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through the Draft Order, which would create unsafe conditions at the Laboratory and contradict

DOE nuclear safety requirements.

There are a wide variety of critical differences between the comprehensive regulatory
schemes for covered materials under RCRA/HWA and the AEA. This is not surprising: each is
a complex statute containing detailed statutory requirements that have spawned volumes of
applicable regulations, policy and guidance documents and interpretative case law. Among other
differences between them are the vastly different times they provide for land-disposed
radioactive waste to be protected, differing protection levels for land-disposed material required
by each regulation, the calculation and setting of cleanup levels, and the differing monitoring
provisﬁ_ons arising from risk analyses (RCRA calls for much more intensive monitoring that

could expose workers to unnecessary safety risks with radioactive material).”’

However, rather than attemptihg to catalogue the many significant differences between
the two regulatory schemes, we will focus on just two examples of how NMED’s assertion of
RCRA authority in the Draft Order is an obstacle to the accomplishment and execution of DOE’s
responsibilities under the AEA: (1) the conflicting analyses of risks to human health that will
drive the type and extent of remediation that is accomplished; and (2) the manner in which the

storage times for covered radioactive material is calculated.

First, the AEA (as administered by DOE) and RCRA use very different analytical
approaches to calculating what level of radioactive material in the environment is acceptable.
DOE employs a dose-based analysis for determination of cleanup levels. DOE first calculates,
using the “RESRAD” computer model, what concentration of radionuclides can be left in soil in
order to meet a target dose. In the case of the Laboratory’s ER sites, the target dose is 15
mrem/year, which has been established by DOE Albuquerque Operations as suitable for
unrestricted release of property. DOE then applies ALARA (as-low-as-reasonably-achievable)
principles to determine if the further reductions in dose can be achieved during implementation
of the remedial action. In contrast, USEPA uses a risk-based (rather than a dose-based) analysis,

without application of ALARA, based on a target range of acceptable excess cancer risk. Unlike

57 A recent article explains in greater detail the many differences between these two complicated regulatory
schemes. A. Bonstead, EPA’s Mixed Approach to Mixed Waste, 8 The.Envtl. Lawyer 521 (2002).
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the dose-based approach, the latter approach incorporates the uncertainties associated with
calculating risk from dose. It is entirely possible, if not probable, that these differing analyses

will result in conflicting regulatory cleanup methods, requirements and levels.

Second, DOE nuclear safety requirements are more protective than the HWA
requirements. DOE nuclear safety requiremeénts mandate DOE to provide radiological protection
of the public from all sources of radioactivity on its facilities by all exposure pathways. The
acceptable dose from exposure due to a single release site, therefore, is set far below the dose
limit for individual members of the public in order to account for multiple sources. An example
of the process DOE employs to address multiple sources is the composite analysis process
required under DOE Order 435.1 for radioactive material disposal. Under this réquirement, DOE
considers the cumulative dose to members of the i)ublic from all sources of radioactive material
that could contribute to dose, rather than just the dose from the material at one disposal site.
DOE’s approach is more protective than the risk-based approach used by USEPA wherein
cleanup standards are generally based on site-specific risk assessments conducted for individual
sites, which may not adequately account for combined effects from multiple sources. Further,
the composite analysis required by DOE Order 435.1 must evaluate dose for a period 1,000 years
into the future and consider such factors as loss of institutional control and changes in land use.
This approach is more rigorous than that required under RCRA. In addition, DOE’s radiological
protection programs incorporate the ALARA approach to assure that dose is as low as social,

technical, economic, practical, and public policy considerations permit.

Although the Draft Order, for the most part, does not specify exactly what type of
remediation or storage will be required for exactly what radioactive materials at which locations
(because 1t wants, before specifying the HWA corrective actions, the investigation and
monitoring to be completed), this is the final, critical step in the corrective action process. It is
clear from the Draft Order that HWA, rather than AEA, analytical models will be used for
remediation, storage and other corrective action obligations when this stage is reached. Since
those models inevitably will involve conflicting analyses that will almost certainly generate

different answers, the Laboratory should not be regulated by the HWA from the outset.
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e. It Is Impossible For DOE To Comply With Both NMED’s
Draft Order And Its AEA Nuclear Safety Requirements.

Additionally, NMED’s Draft Order is preempted because it would make it impossible for
DOE to comply with its nuclear safety requirements. Rather than cataloguing every conflict
between the HWA/ RCRA and the AEA that would make it impossible for DOE to comply with

its nuclear safety mandate from Congress, we provide two representative examples.

First, NMED’s attempted regulation of DOE activities, including those pertaining to
radioactive materials at the Laboratory, would generally result in increased health, safety and
enviroﬁmental concerns at the Laboratory. For example, NMED’s Draft Order purports to
require unnecessary increased monitoring of radioactive materials. This increased monitoring
would result in increased worker exposure to radionuclides and a resulting decrease in safety for
facility workers, the public and the environment. Since Congress explicitly directed DOE to
regulate safety at its nuclear facilities, the Draft Order would infringe on DOE’s regulatory
mandate by increasing the risk of exposure to radionuclides. Thus, it would be impossible both
to simultaneously increase monitoring under RCRA/HWA and avoid further monitoring under

the AEA. Given this impossibility, RCRA/HWA must yield.

Second, RCRA/HWA remedial actions would often conflict with DOE requirements and
result in DOE’s inability to also comply with its nuclear safety requirements. RCRA/HWA’s use
of prescriptive remedial actions, based solely on consideration of the chemical hazards present, is
contrary to AEA requirements. For example, excavation and disposal is the HWA/RCRA
remedial action most commonly implemented for chemically contaminated soils and buried
chemical wastes. DOE has implemented this approach to radioactively contaminated soils and
materials in an extremely limited fashion, due to radiological exposure concerns for workers.
DOE’s concerns about radiological exposure have led to the development of innovative in-situ
remedial technologies, such as in-situ vitrification, which reduce radiological exposure to
remediation workers. DOE nuclear safety requirements employ the ALARA approach to
determine the radiological exposure to workers involved with excavation of radioactively
contaminated soils and materials. Thus, RCRA/HWA broad requirements for excavation and
disposal directly conflict with DOE nuclear safety requirements limiting workers exposure to

radionuclides.
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. Accordingly, the Determination and Draft Order conflict with DOE’s nuclear safety
requirements by imposing conflicting regulations that are an obstacle to the full accomplishment
of Congress’ objectives that DOE regulate nuclear safety at its facilities and by making it

impossible for DOE to also comply with its nuclear safety requirements.

In conclusion, by the Draft Order, NMED unlawfully attempts to regulate radioactive
materials that are exclusively within DOE’s regulatory powers, as explicitly granted bv Congress
under the AEA. Congress granted DOE exclusive authority to regulate source, special nuclear
and byproduct materials at its facilities and underscored this exclusivity by “carving out” source,
special nuclear and byproduct materials from RCRA regulation. Congress also mandated that
DOE comprehensively regulate nuclear safety at its facilities. Finally, Congresé emphasized the
primacy of DOE regulations under the AEA by specifying that RCRA regulations cannot conflict
with or infringe upon regulations under the AEA.

Following these Congressional mandates, DOE promulgated nuclear safety requirements
for all radioactive materials, including naturally occurring and accelerator-produced materials,
whether they are separate from or mixed with hazardous waste. Through its nuclear safety
requirements, DOE occupies the field of nuclear safety at its facilities, thereby preempting any
attempted state regulation of nuclear safety. Moreover, DOE nuclear safety requirements
preempt any conflicting attempted state regulation of all radionuclides, including naturally
occurring and accelerator-produced materials. Finally, NMED’s attempted regulation of mixed
waste is limited: NMED cannot regulate the radionuclide component of the mixed waste, nor
can NMED’s attempted regulation of the hazardous component conflict with or otherwise

interfere with DOE’s AEA regulation of the radioactive component.

It 1s beyond dispute that radionuclides were a primary basis for both the alleged
endangerment in the Determination and the intrusive and extensive regulatory provisions in the

Draft Order. Accordingly, both documents are fatally flawed and unenforceable.
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B. The Draft Order Provisions Attempting To Compel The Investigation,
Monitoring And Remediation Of Contaminants Originating In Discharges
Subject To The Federal Water Pollution Control Act Are Contrary To Law.

Summary of Comment

By the Draft Order, NMED unlawfully attempts to exercise HWA jurisdiction over
surface water, sediments and groundwater cbntaining pollutants that were discharged from point
sources regulated by the Federal Water Pollution Control Act (“FWPCA”). First, the industrial
discharge exemption in the HWA (based on the identical exemption in RCRA) precludes NMED
from exercising regulatory power over solid or dissolved materials that originated in discharges
from Laboratory point sources (including storm water point sources) from 1972 to the present, in
sediments that originated from such discharges, and in groundwater that has a hydrological
connection to surface water. Second, the HWA/RCRA provision barring regulation of any
activity or substance subject to the FWPCA, if such regulation would be inconsistent with the
FWPCA, prohibits NMED from asserting HWA jurisdiction over materials originating in
Laboratory discharges at any time since the passage of the FWPCA (including the period from
1948 to 1972). Rather, these point soufce discharge materials are subject to regulation and
appropriate remediation under other federal laws (such as the FWPCA), with which the
Laboratory is complying.

The Draft Order exceeds NMED’s HWA authority by attempting to require the
investigation, monitoring and cleanup of materials that are excluded from HWA coverage under
these two provisions. Moreover, the underlying ISE Determination — with its finding of
imminent and substantial endangerment — is invalid because it is predicated primarily on
materials originating in Laboratory point source discharges that do not qualify as “solid waste”
or “hazardous waste” as required by the HWA § 74-4-13, and it impermissibly attempts to
regulate FWPCA substances and activities.

731102 81




Basis of Comment

In the Draft Order, NMED improperly attempts to exercise HWA jurisdiction over
surface water, sediments .and groundwater that contain pollutants discharged from Laboratory

point sources subject to the Federal Water Pollution Control Act.*®

1. The Industrial Discharge Exemption In The HWA Prohibits NMED
From Exercising Regulatory Authority Over Surface Waters,
Sediments And Groundwater Containing Materials Discharged By
Laboratory Point Sources From 1972 To The Present.

The Federal Water Pollution Control Act (commonly known as the “Clean Water Act”),
33 U.S.C. §§ 1251-1387, is the premier law protecting our nation’s surface waters.® Originally
enacted by Congress in 1948, the FWPCA was extensively amended and expanded into its
current form in 1972. One key innovation of the 1972 amendments was the establishment of a
permit program known as the National Pollutant Discharge Elimination System (“NPDES”) in
Section 402-of the Act. 33 U.S.C. § 1342.

Since 1972, the Clean Water Act has prohibited the discharge of all “pollutants” from a
“point source” into “waters of the United States,” unless the discharger complies with various
enumerated sections of the Act. 33 U.S.C. § 1311(a). In order to make such a discharge of
pollutants, a discharger must obtain in advance an NPDES permit from either the USEPA or
from a state agency to whom USEPA has delegated authority to issue such permits. 33 U.S.C.
§ 1342. Since New Mexico has not been delegated Clean Water Act permit-issuing authority,
USEPA administers the Act in New Mexico.

Beginning in 1972, the Clean Water Act required that NPDES permits be obtained both

for traditional point sources (outfalls, pipes, etc.) and for industrial storm water discharges that

%% For the reasons explained in this comment section, NMED lacks authority under the HWA to regulate in the Draft
Order: (1) any solid or dissolved materials that originated in discharges from Laboratory point sources (including
storm water point sources) from 1972 to the present; or (2) any activity or substance which is subject to the FWPCA.
Accordingly, the Laboratory specifically objects to each and every provision in the Draft Order that purports to
require the Laboratory to investigate, monitor, sample, report, remediate or otherwise undertake any corrective
action regarding such materials, substances or activities. Rather than identifying each and every location in the
Draft Order where NMED attempts to compel such action, the Laboratory hereby provides this global comment that
applies to all such provisions.

% This legislation has been known as the Federal Water Pollution Control Act or the “FWPCA” at all times since
1948. Since 1972, the FWPCA has also been commonly referred to as the Clean Water Act. When we refer to this
legislation for period after 1972, we may sometimes call it the Clean Water Act.
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qualify as point source discharges. 33 U.S.C. §§ 1342(a) and (p). In 1974, after USEPA
attempted, by regulation, to exempt storm water discharges from NPDES permit coverage, a U.S.
appellate court struck down the regulation, ruling that such storm water discharges are subject to
the Clean Water Act, and that USEPA *“does not have authority to exempt categories of point
sources from the permit requirements .of section 402.”  Natural Resources Defense
Council Inc. v. Costle, 568 F.2d 1369, 1377 (D.C. Cir. 1977). Over the years, EPA has
implemented a series of regulatory provisions for compelling compliance with this 1972 NPDES
requirement. See American Mining Congress v. U.S. Environmental Protection Agency, 965
F.2d 759, 762-63 (9th Cir. 1992). Thus, it is undisputed that point source storm water discharges
have been “subject to” Section.402 of the Clean Water Act since 1972.

RCRA and the HWA contain identical exclusions from their coverage for any solid or
dissolved materials that were “subject to permits” under the Clean Water Act. This industrial
discharge exemption is found in the definitions of “solid waste,” which exclude from their scope
“solid or dissolved materials in. .. industrial discharges which are point sources subject to
permits under section 1342 of Title 33 [Section 402 of the Clean Water Act].” See RCRA
Section 1004(2), 42 U.S.C. § 6903(27) and NMSA 1978, § 74-4-4.M (2002) for the HWA.
Since these materials do not qualify as “solid waste,” they also are not “hazardous waste,” as
HWA/RCRA defines hazardous waste as a subset of solid waste. 42 U.S.C. § 6903(5). NMSA
1978, § 74-4-3.1

Both USEPA and NMED interpret this industrial discharge exemption to apply to all
point source discharges beginning in 1972, when point sources became “subject to” permits. The
applicable USEPA regulation states that “industrial wastewater discharges that are point source
discharges subject to regulation under Section 402 of the Clean Water Act, as amended” are not
RCRA solid wastes. 40 C.F.R. §261.4(a)(2). Similarly, the New Mexico regulations
implementing the HWA specifically recognize this industrial discharge exclusion. 20.4.1.200
NMAC, incorporating by reference the USEPA regulations at 40 C.F.R. Part 261.%

% The term “point source” is defined expansively in the Clean Water Act as “any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feed operation, or vessel or other floating craft, from which pollutants are or may
be discharged.” 33 U.S.C. § 1362(14).
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New Mexico has specifically acknowledged that materials in Laboratory industrial point
source discharges are exempt from HWA regulation. Thus, in a consent order entered into
among DOE, the Regents and the New Mexico Health and Environment Department in March
1990 (arising from an HWA hazardous waste compliance inspection), New Mexico explicitly
agreed: “Industrial wastewater discharges that are point source discharges subject to regulation
under section 402 of the Clean Water Act, as amended, are not solid wastes for the purpose of

Part 261 of HWMR-5.” Consent Agreement, Docket No. 89-01, at paragraph IV(C). Laboratory
Supp. AR, at 9.

Both NMED and USEPA interpret the Clean Water Act exemption in RCRA to exclude
any material in a point source discharge “subject to” Clean Water Act permits, whether or not a
permit was actually obtained. USEPA has consistently, for RCRA purposes, interpreted the
language “point sources subject to permits” under the Act “to mean point sources that should
have a NPDES permit in place, whether in fact they do or not.” USEPA February 17, 1995
Memorandum, “Interpretation of Industrial Wastewater Discharge Exclﬁsion from the Definition
of Solid Waste.” Laboratory Supp. AR, af 18. Similarly, a September 19, 1988 memorandum by
NMED’s Office of General Counsel (from Tracy Hughes, Assistant General Counsel, to John
Gould of the Hazardous Waste Bureau) examined this issue and concluded: ' “If the discharge is
‘subject to regulation’ under the NPDES, then it is exempt from our hazardous waste regulations
regardless of whether the discharge is actuélly permitted.” (Emphasis added.) Laboratory Supp.
AR, at7. This same position is articulated in the USEPA February 17, 1995 Memorandum
quoted above. Accordingly, any solid or dissolved material in a point source discharge occurring
on or after 1972 (the year when the NPDES permit program was enacted) is exempt from RCRA
regulation. Accord, State of New Yorkv. PVS Chemicals, Inc., 50 F.Supp. 2d 171, 178
(W.D.N.Y. 1998).

Moreover, sediments that have become contaminated by pollutants discharged from a
point source subject to the Clean Water Act also are not covered by RCRA. In 1986 and 1989
guidance documents, USEPA stated that “point source discharges subject to Section 402 of the
Clean Water Act (CWA) are exempt from RCRA” and that “in cases where pollutants discharged
into surface water are not subject to RCRA, sediments would be regulated under Subtitle C of
RCRA only when they are dredged from the surface waters and only if they exhibit one or more
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characteristics of hazardous waste.” USEPA August 11, 1989 Memorandum, “Clarification of
RCRA Authorities Regarding U.S. Army Corps of Engineers Dredge Sediments,” referring also
to USEPA January 23, 1986 Memorandum. Laboratory Supp. AR, at 4 and 8. Since neither the
Laboratory nor any other person is proposing to dredge sediments in the canyons covered by the
Draft Order, the HWA has no applicability to the point source discharge materials contained in

these sediments.

USEPA also has taken the position that Clean Water Act jurisdiction extends not only to
surface waters, but also to groundwater where there is a direct hydrologic connection between
the gfdimdwater and surface waters subject to FWCPA jurisdiction. USEPA February 17, 1995
Memm:andum. The Tenth Circuit has found that Clean Water Act jurisdiction extends to
discha;ges to groundwater where there is a direct hydrological connection with jurisdictional
surface water. In Quivira Mining Co. v. U.S. Environmental Protection Agency, 765 F.2d 126,
129 (10th Cir. 1985), the court held that discharges were covered by the Clean Water Act, in part
because they soaked into the earth’s surface, became part of the underground aquifers and
eventually moved toward surface discharge. A New Mexico District Judge later observed:
“This decision [Quivira], and other decisions demonstrating the Tenth Circuit’s expansive
construction of the Clean Water Act’s jurisdictional reach, foreclose any argument that thé CWA
does not protect groundwater with some connection to surface waters.” Friends of Santa Fe

County v. LAC Minerals, Inc., 892 F. Supp. 1333, 1357-58 (D.N.M. 1995).°!

The Laboratory does not necessarily agree with USEPA’s assertion of Clean Water Act
jurisdiction over groundwater that is hydrologically connected with surface water. Regardless, it
is beyond dispute that EPA (the agency charged with implementing the Clean Water Act in New
Mexico) takes the position that such groundwater is covered. New Mexico appears to implicitly
endorse this approach, in its interpretation of the New Mexico Water Quality Act, by exempting
from Act coverage those constituents that are subject to NPDES effluent limitations where

discharge both on the ground and discharge “below the surface of the ground so that water

%! Other courts agree that the Clean Water Act regulates groundwater that is hydrologically connected with surface
waters. See, e.g., Williams Pipe Line Co.v. Bayer Corp., 964 F.Supp. 1300, 1319-20 (S.D. lowa 1997);
Washington Wilderness Coalition v. Hecla Mining Co., 870 F. Supp. 983, 990 (E.D. Wash. 1994); Sierra Club v.
Colorado Refining Co., 838 F.Supp. 1428, 1434 (D. Colo. 1993); McClellan Ecological Seepage. Situation v.
Weinberger, 707 F. Supp. 1182, 1195-96 (E.D. Cal. 1988), vacated on other grounds, 47 F.3d 325 (9th Cir. ‘1995).

5
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contaminants may move directly or indirectly into the ground water occurs downstream from the
outfall where NPDES effluent limitations are imposed,” subject to one limitation. 20.6.2.3105.F
NMAC. A determination of hydrologic connection is, of course, a scientific finding that must be

made on a case-by-case basis.

In sum, under the HWA’s industrial discharge exemption (which is virtually identical to
the RCRA exemption), NMED has no HWA regulatory authority over: (1) solid or dissolved
materials in discharges from point sources (both traditional and storm water point sources) at the
Laboratory from 1972 to the presenf; (2) solid or dissolved materials in sediments that originated
from such point sources; and (3)solid or dissolved materials from sucI; discharges in
groundwater that has a direct hydrological connection to surface water. Instead, these materials

are regulated by the FWPCA and other laws, all of which the Laboratory is complying with. 62

2. The HWA Provision Barring Regulation Of Activities Or Substances
Subject To The Federal Water Pollution Control Act Precludes
NMED From Asserting HWA Regulatory Authority Over Any
Laboratory Discharges From 1948 To The Present.

A separate statutory provision in RCRA, independent from the definition of “solid
waste,” prevents NMED from attempting to regulate, under the HWA, solid or dissolved
materials in surface water, sediments or groundwater originating in Laboratory point source
discharges at any time. Section 1006(a) of RCRA provides: “Nothing in this chapter shall be
construed to apply to (or to authorize any state, interstate, or local authority to regulate) any
activity or substance which is subject to the Federal Water Pollution Control Act (33- U.S.C.
§ 1151 and following), ... except to the extent that suth application (or regulation) is not
inconsistent with the requirements of such Acts.” 42 U.S.C. § 6905(a). Although this provision
applies to all Laboratory discharges subject to the FWPCA at any time, we will focus the

%2 In the next section, we will discuss how a separate provision in the HWA prohibits NMED from regulating .
activities or substances discharged under the Federal Water Pollution Control Act during the 1948-72 period. The
application of this provision involves an analysis of inconsistencies between the HWA and the FWPCA. In contrast,
the industrial discharge exemption identified in this section applies regardiess of whether or not inconsistencies
exist. Specifically, since this exemption is embedded in the definition of “solid waste,” NMED does not have the
power to regulate the waste and no “inconsistency” determination regarding the HWA regulation is necessary.
Rather, any solid or dissolved material in any Laboratory point source discharge from 1972 to the present is beyond
the scope of NMED’s regulatory power under the HWA.
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discussion in this section on the 1948-72 period because all point source discharges from 1972 to

the present are exempt from HWA regulation for the reasons set forth in Section I1.B.1.

The New Mexico HWA, which is modeled on RCRA, also contains this broad exclusion:
“Nothing in the Hazardous Waste Act shall be construed to apply to any activity or substance
which is subject to the Federa! Water Pollufion Control Act, as amended (33 U.S.C. §§ 1251, et
seq.), . .. except to the extent that such application or regulation is.not inconsistent with the

requirements of such act . . . .” NMSA 1978, § 74-4-3.1 (1981) (citation omitted).

Any outfall or other point source discharges from the Laboratory to jurisdictional waters
during the period of 1948-72 would certainly be “subject to” the Federal Water Pollution Control
Act thaf Congress enacted in 1948. Although the NPDES permit program was not in place prior
to 1972, the discharges were subject to a variety of provisions, including those authorizing a
federal officer to take action if pollution occurred and requiring states to adopt water quality
standards that were backed by an enforcement process. In general, under this explicit exclusion,
the substances contained in such discharges are beyond NMED’s HWA authority (delegated
under RCRA), unless the proposed NMED regulation is not inconsistent with the Act’s
requirements. The specific application of this provision to the Laboratory will be discussed in

the next section.®?

If NMED believes that surface and groundwater contamination exists and should be
abated beyond those activities already undertaken by the Laboratory, NMED’s authority to
require such activities rests in the Water Quality Act, NMSA 1978, §§ 74-6-1, et seq., not in the
HWA. Here, NMED is attempting to act under the HWA. The determination of whether an
adminjéfrative agency has jurisdiction is a question of law. El Vadito de los Cerrillos Water
Ass’nv. New Mexico Public Service Comm'n, 115 N.M. 784, 787, 858 P.2d 1263, 1266 (1993).
New Mexico courts accord little deference to the agency’s own interpretation of its jurisdiction.
Morningstar Water Users Ass'nv. New Mexico Public Utility Comm’n, 120 N.M. 579, 583, 904
P.2d 28, 32 (1995). In this case, the specific coverage of this subject area for surface and ground

% There is a2 complementary provision in section 1006(b) of RCRA, which states that the USEPA Administrator .

“shall avoid duplication, to the maximum extent practicable” between RCRA and applicable provisions of the
FWPCA. 42 U.S.C. § 6905(b)(1). This mandate to avoid duplicative RCRA regulation is an additional reason why
Laboratory point source discharges are not subject to HW A regulation.
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water pollution is covered by the Water Quality Act, thereby invoking the general/specific statute
rule in New Mexico law, which explicitly provides that a statute specifically regulating a subject
area will trump a statute that only generally regulates the area. See State v. Santillanes, 2001-
NMSC-18, § 11, 130 P.2d 464, 27 P.3d 456. Accordingly, NMED cannot assert HW A authority

over a specific subject area governed by the Water Quality Act.

3. The Draft Order Unlawfully Purports To Exercise HWA Regulatory
Authority Over Solid and Dissolved Materials Originating In
Laboratory Point Source Discharges.

Most of the contaminants attributablé to the Laboratory that are present in sediments,
surface water and ground water that NMED attempts to regulate through its Draft Order
originated in discharges from Laboratory outfalls or other point sources. Accordingly, they are
beyond the reach of the HWA. In the following sections, we will briefly explain the
Laboratory’s ongoing regulation under the Federal Water Pollution Control Act (section a), will
demonstrate how the Determination and Draft Order are primarily an impermissible attempt to
regulate pollutants from . Laboratory discharges (section b), and will explain how NMED

improperly attempts to exceed its HWA regulatory power (section c).

a. The Laboratory’s Discharges Have Been Regulated Under The
Federal Water Pollution Control Act Since 1948.

The Laboratory was founded in 1943 as part of the Manhattan Project. Since that time, it
has supported a variety of national defense and related functions. Many of the facilities on the
property have discharged industrial waste through outfalls into canyons, mesas and other areas.

At one time, there were reportedly 141 outfalls within the Laboratory’s boundaries, spanning
fifteen canyons covering 43 square miles. The number of outfalls has been reduced over the last
twenty years as point sources have been eliminated or have been combined with other outfall
discharges. Beginning in 1948, these point source discharges have been subject to the provisions

of the Federal Water Pollution Control Act.

The Regents and DOE jointly hold an NPDES permit issued by USEPA (Permit No.
NMO0028355) for the Laboratory. Laboratory Supp. AR, at 39. The most recent version of the
permit, which became effective on February 1, 2001, covers all 21 active operating outfalls

located at the Laboratory. - It provides effluent limitations, monitoring requirements and other
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conditions that cover all current Laboratory point source discharges as required by the Clean
Water Act. This permit is only the latest in a series of NPDES permits for the Laboratory that

have covered various facility discharges since 1978.

NMED played a pivotal role in the issuance of this NPDES permit (as it had for the
previous Laboratory NPDES permits). Pursuant to Section 401 of the Clean Water Act, NMED
evaluated the permit to confirm that its efftuent limitations would insure compliance with New
Mexico’s water quality standards. 33 U.S.C. § 1341. According to New Mexico’s Water
Quality Commission: “Through certification, NMED verifies that the conditions of the NPDES
permit meet applicable provisions of the federal Clean Water Act as well as applicable State
requirements such as water quality standards, and the water quality management plan....” New
Mexico Water Quality Control Commission, “Water Quality and Water Pollution Control in
New Mexico 2000,” at 64. Laboratory Supp.’ AR, at 37. On March 28, 2000, after undertaking
this comprehensive review of the Laboratory’s proposed permit, NMED certified that the
dischafges regulated by the permit, as conditioned, will comply with six different sections of the
Clean Water Act and “will not violate fhe applicable water quality standards and water quality
management plan.” Letter from James H. Davis , Chief, NMED Surface Water Quality Bureau
to USEPA (March 28, 2000). Laboratory Supp. Ar, at 39.

Storm water from the Laboratory is regulated by USEPA under the NPDES storm water
permit provisions contained in the Clean Water Act. 33 U.S.C. § 1342(p). At present, the
Laboratory has filed Notices of Intent (December 20, 2000) for coverage under the most recent
NPDES Multi-Sector General Permit (“MSGP”).** This permit specifies its own set of sampling,
analytical, QA/QC and reporting requirements. Pursuant to this permit, movement by storm
water of contaminants from solid waste management unit (“SWMU”) point sources that have the
potential to impact surface water are controlled by Best Management Practices (“BMPs”). The
Laboratory and NMED (through the Water and Waste Management Division’s Surface Water
Quality Bureau) have worked closely together to insure that appropriate BMPs are identified,

implemented and maintained at the Laboratory.

% The Laboratory filed two Notices of Intent, one for DOE (No. NMRO5A735) and one for The Regents
(NMROS5A734), covering storm water discharges from point sources associated with mdusmal activities at the
Laboratory. Laboratory Supp. AR, at 49,
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b. The Determination And Draft Order Are Primarily Designed
To Regulate Contaminants That Originated In Outfall Or
Storm Water Point Source Discharges At The Laboratory.

It is undisputed that both the Determination and Draft Order primarily address
contaminants in the environment that, if attributable to the Laboratory, were discharged from
point sources at the Laboratory from 1948 to the present. Moreover, the proposed regulation of
these substances in the Draft Order is inconsistent with their past and ongoing regulation under .

the FWPCA.

The Determination specifically identifies seven TAs at which “releases” supposedly
occurred (TAs 2, 3, 16, 21, 45, 50 and 54). (Determination, §§ 53-111.) Five of these seven TAs
(3, 16, 21, 45 and 50) are either completely or mostly dominated by discharges from outfalls.
For example, the identified discharges from TA-21 are almost entirely from outfall 21-011(k).
({d., 17 75-84.) Similarly, the overwhelming majority of “releases” identified in TA-50 are
wasteéwater effluents in the outfall from the Radioactive Wastewater Treatment Facility. (Id.,
91-102.) Moreover, the chemicals identified in the “Potential for Exposure to Contaminants”
section of the Determination — strontium—90, plutonium, tritium, perchlorate and nitrate — are all

constituents that were discharged from point source outfalls. (Jd., 9 112 - 119.)®

The Draft Order also is predicated primarily on contaminants in, and supposed dangers
associated with,‘c')utfall discharges. For example, in its Findings of Fact, NMED asserts that the
Laboratory has “discharged industrial wastewater from outfalls into most of the canyon systems
at the Facility.” (Draft Order, § 12.) NMED further asserts that Laboratory operations “have
discharged treated and untreated effluent into the watershed from the 1940s to the present.”
(Draft Order, IV.B.1.a, at 35.) Moreover, it alleges that storm water runoff “from mesa top
SWMUs and AOCs” in various TAs has “contributed to contaminant releases and contaminant
migration within the canyon systems.” (/d.) These activities have supposedly caused detections
of “metals, perchlorate, tritium, strontium-90, uranium isotopes, nitrates, hydrocarbons and other

contaminants” in canyons. (/d.)

 The Laboratory has conducted investigation, monitoring and corrective actions in areas contaminated by outfall or
other point source discharges pursuant to the AEA and other federal laws under DOE’s environmental restoration
program. However, these activities have not been required or accomplished pursuant to the HWA, and the
Laboratory has consistently maintained that NMED has no authority over the investigation and remediation of
contaminants originating in point sources at the Laboratory.
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The “canyon investigation” portions of the Draft Order, which purport to prescribe

investigation requirements for the six major canyon systems addressed by the Order, illustrate

the Order’s strong focus on pollutants originating in Laboratory point source or storm water

discharges:

731102

The Pueblo Canyon investigation section requires an investigation of all outfalls
that historically discharged effluent, along with all contaminants that were ever

discharged through those outfalls. (Draft Order, at 39.)

In the Los Alamos Canyon investigation section, the two “most significant”
identified sources of contaminants are: (1) in TA-21, “multiple outfalls
(radionuclides, metals, SVOCs, VOCs, acids, perchlorate, petroleum, chlorine and
nitrogen products, PCBs, ethers, sodium, fluorine, ammonium citrate and HE),”
and (2) in TA-53, “outfalls (radionuclides, metals, PCBs, SVOCs, and VOCs).”
(Draft Order, at 44.)

In the Mortandad Canyon section, the contamination problem is summarized as
follows: “The primary sources of contamination in this watershed include historic
and current releases of contaminants from outfalls and spills at TA-35 and TA —
50, including the Radioactive Liquid Waste Treatment Facility at TA-50." (Draft
Order, at 49.)

The Water Canyon/Cafion de Valle section identifies “effluent from outfalls
containing HE, metals and VOCs” as a major contamination issue. Moreover, it
singles out storm water as a major problem: “Storm water runoff from firing
sites, open burn/open detonation units, surface disposal sites, and othe_r mesa top;
SWMUs and AOCs are known or are suspected to have contributed to the

contamination detected within the watershed.” (Draft Order, at 53.)

The Pajarito Canyon investigation is predicated on an investigation of “historic
outfall discharges” and on contaminants in “releases from outfalls.” (Draft Order,

at 56.) .
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. In Sandia Canyon, NMED asserts that the perennial stream flow is caused by
“sanitary wastewater and cooling tower discharges to the canyon from operating
facilities.” (Draft Order, at 58.) Moreover, these discharges have allegedly
created a wetland of seven acres with sediment that contains mercury and PCBs.

(Draft Order, at 58.)

The Draft Order’s attempt to regulate, under the HWA, pollutants discharged from point
sources at the Laboratory is further revealed when the investigation reports for the canyons,
requested by NMED, are examined. It is useful to examine at least one example of these
documents to reveal the extent to which the Order intrudes upon discharges subject to the
FWPCA. For this, we have chosen the “Evaluation of Sediment Contamination In Upper Los
Alamos Canyon,” dated September 1998. Laboratory Supp. AR, at 7.

This Report presents the results of investigations of contaminated sediments in upper Los
Alamos Canyon and contains recommendations for further assessments, sampling and remedial
actions. It concludes that “the most significant contamination source” in the upper canyon is the
outfall to DP Canyon whiqh discharged radioactive effluent from the radioactive liquid waste
treatment facility in TA-21 that operated from 1956-85. (Report, at ES-1).% The most
significant contaminants of potential concern in the sediments of the upper canyon with regard to
potential human health risk are “cesium-137, which was released from TA-21” and Plutonium-
239, 240. The report discloses that radionuclide contaminants in this watershed “were originally
supplied by effluent releases from a variety of sources.” (Report, at 4-17.) The Report further
concludes that the primary transport mechanism for sediment and the associated contaminants in
the upper canyon is floods, which will convey the contaminants associated with different sizes of

sediment different distances and to different locations. (Report, at 4-18.)

Thus, the Upper Los Alamos Canyon Sediment Report (like the other canyon

investigative reports) confirms that the canyon contaminants that the Draft Order purports to’

% It is important to note that, in addition to being exempt from HWA regulation as a point source discharge
regulated by the FWPCA, many if not most of the pollutants (including all the contaminants of greatest concern to
NMED) in this discharge from TA-21 are independently exempt from the HW A regulation under the federal Atomic
Energy Act, 42 U.S.C. §§ 2011, et seq., DOE Orders and other federal laws identified elsewhere in these comments.
The applicability of multiple exemptions from the HWA jurisdiction to materials contained in current and historic
outfall discharges throughout the Laboratory is not unusual.
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investigate, monitor and remediate primarily oniginated in point source discharges at the
Laboratory subject to the FWPCA. By NMED’s own admission, the contaminants being
regulated are not, to any significant degree, the result of releases from landfills, accidental spills
or similar incidents; rather, they primarily originated in discharges from outfalls and other point

sources.

c. The Draft Order Is Unlawful Because It Purports To Assert
HWA Regulatory Jurisdiction Over Materials That Are
Governed By The FWPCA And Seeks To Do So Inconsistently
With The FWPCA.

Congress explicitly gave the FWPCA primacy over RCRA through two mechanisms.
First, Congress explicitly exempted solid or dissolved materials in point source discharges
regulated by the FWPCA from RCRA regulation, not only when these materials were in the
discharge itself, but also when they later appeared in surface water, sediments and groundwater.
Second, Congress generally excluded from RCRA regulation any “activities or substances” that
are “subject to”” the FWPCA unless such regulation is not inconsistent with the FWPCA. These
twin limitations were adopted by the New Mexico Legislature when it enacted the HWA. As
explained below, they limit NMED’s HWA authority and invalidate major portions, if not all, of

the Determination and Draft Order.

i NMED Cannot Regulate Laboratory Point Source
Discharges From 1972 To The Present.

The NMED administrative record demonstrates that most of the solid or dissolved
materials that NMED attempts to regulate in the Draft Order, to the extent they are attributable to
the Laboratory, originated in point source discharges subject to the FWPCA.Y As explained
above, it is undisputed that all such materials originating in discharges during the 30-year period
between 1972 and the present are beyond NMED’s power under the HWA because they are not
within the definition of solid waste regulated by the HWA.

Moreover, since the Section 402 permit program also includes industrial storm water

point source discharges and the Laboratory has elected to utilize the MSGP promulgated by

7 Unfortunately, the administrative record as of May 2, 2002 (when the Draft Order was released) is incomplete.
Once it is supplemented with the documents identified in the Laboratory’s written comments, the extent of NMED’s
reliance on exempt FWPCA discharges in the Draft Order will be even more evident.
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USEPA, the transport and distribution of pollutants from Laboratory point sources as a result of
storm water events is also regulated by the Clean Water Act. As such, the pollutants so
mobilized are outside NMED’s reach under the HWA because they do not, under statute and
regulation, constitute “solid waste.” It is evident from the Draft Order that NMED believes that
“releases” of pollutants by storm water events on the mesas and in other Laboratory areas are a
major cause of the contamination in the canyon systems. However, because the pollutants in
these point source discharges are currently regulated by the NPDES storm water permit, which
includes extensive BMPs designed by the Laboratory and NMED SWQB to address and reduce
them, they cannot be regulated by the HWA.

In short, NMED has no power to regulate under the HWA any contaminants discharged
from a point source during the period of 1972 to the present (whether they now appear in surface
water, sediments or groundwater), including any contaminants that are transported by point

source discharges of storm water at the Laboratory.

ii. NMED Cannot Regulate Pre-1972 Point Source
Discharges From The Laboratory.

NMED’s attempted HWA regulation of Laboratory discharges during the 1948-72 period
is also prohibited. NMED will presumably assert that it can exercise HWA authority over such
discharges because its Draft Order is supposedly not inconsistent with the FWPCA. However,
since NMED’s attempted regulation in the Draft Order is inconsistent with FWPCA regulation
for the two major reasons set forth below, the Draft Order is invalid and must yield to the Clean

Water Act pursuant to the HWA § 74-4-3.1.

The FWPCA is a comprehensive attempt to regulate the discharge into and cleanup of the
nation’s waters. The 1972 amendments to the FWPCA stated that its objective is “to restore and
maintain the chemical, physical, and biological integrity of the nation’s waters.” 33 U.S.C.
§ 1251(a). The FWPCA contains not only the NPDES permit program (covering point source
discharges), but also a series of land use planning provisions that govern both point and nonpoint
source discharge problems. In short, it is a far-reaching and, by most accounts, a relatively

successful regulatory scheme to address water pollution issues.
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There are two key inconsistencies between the FWPCA and the HWA regulatory
frameworks caused by the Draft Order. First, the Draft Order interferes and is inconsistent with
the integrated FWPCA land use planning processes for comprehensively addressing water

pollution. Second, it is inconsistent with the comprehensive storm water provisions in the Act.

The first major inconsistency is based on the FWPCA land use planning provisions.
Although the best known feat;xre of the Clean Water Act is the NPDES permit program for point
sources, the Act also has a set of integrated land use planning provisions. In a recent opinion, the
Ninth Circuit called them “a set of provisions governing an interrelated goal-setting,
information-gathering, and planning process that, unlike many other aspects of the CWA, applies
without regard to the source of pollution.” Pronsolino v. Nastri, 291 F.2d 1123, 1138 (9th Cir.
2002). The first, and most important, provision is the continuous state planning process
contained in Section 303(e) of the Act, 33 U.S.C. § 1.313-(e), and implemented through a variety
of related provisions. Through this process, all states are required to adopt water quality
standards, evaluate all point and nonpoint sources of pollution, identify water quality limited
segments and adopt strategies for addressing and reducing these problems. A second major
planning process in the Act is the area-wide waste treatment management plan process embodied
in section 208 of the Act. 33 U.S.C. § 1288. Third, Section 201 of the Act contains provisions
for the planning and funding of private and public waste treatment works. 33 U.S.C. § 1281.

New Mexico is now actively participating in and pursuing these important land -use
planning processes to address the pollution caused by point source discharges. Among other
things, NMED is in the process of completing its obligations under the Act relating to Section
303(e) planning.®® It has prepared and is revising lists of water quality limited segments
(“WQLSs”) and of impaired surface waters under Section 303(d), and has embarked on the

calculation of total maximum daily loads (commonly known as “TMDLs”). In fact, NMED’s

 The New Mexico Water Quality Commission recognized the importance of this Section 303(e) process in its 2000
Report: “The continuing planning process required by the CWA provides a framework for water pollution control
activities in the State by describing program components and interrelationships.”
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most recent draft 303(d) impaired waters list proposes the formal listing of stream segments in

eight canyons located on the Laboratory.69

These Clean Water Act processes, which have received a tremendous amount of time and
resources recently from NMED, are designed to investigate, monitor and address the presence of
contaminants in jurisdictional waters in New Mexico, including the ephemeral watercourses that
are covered by the Draft Ordef. The extensive and comprehensive FWPCA regulatory scheme --
involving TMDLs, WQLSs, impaired waters and water quality standards -- is vastly different in
scope, parameters and major features from the HWA. It is wholly inconsistent, if not a complete
waste of resources, for NMED to attempt to address these same pollutants through the separate,
detailed HWA regulatory scheme. Given these fundamental inconsistencies arising from two

very well-developed regulatory regimes, the HWA must yield to the Clean Water Act.

The second major inconsistency between application of the HWA (through the Draft
Order) and the Clean Water Act arises from the storm water provisions in the Clean Water Act.
As the administrative record demonstrates, storm events that lead to runoff and flooding have
been a primary transport process for sediment and associated contaminants at the Laboratory.
These events can mobilize pollutants that were discharged during earlier periods and move them

into and along jurisdictional water areas.

The Labpratory has had in place a comprehensive storm water pfogram for its industrial
point sources since 1993 and now operates under the 2000 MSGP. The MSGP requires the
identification of potential pollutant sources and the implementation of pollution prevention
practices to control the migration of pollutants due to storm water runoff. This information is
included in Storm Water Pollution Prevention Plans (“SWPP” Plans) specific to each industrial
activity. Because of the Laboratory’s diverse and complex operations over 43 square miles,
nineteen site-specific SWPP Plans were prepared to cover its operational industrial activities and

one SWPP Plan to cover SWMUSs under the TSD category.

The Laboratory and NMED’s Surface Water Quality Bureau have worked closely

together to insure that appropriate BMPs are identified, implemented and maintained throughout

 This NMED proposal is currently undergoing the public comment process required by law. The Laboratory has
not yet submitted any comments regarding it.
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the facility, and in fact formed a Surface Water Assessment Team (“SWAT”) to assess these
activities. Among other things, the SWAT calculated erosion matrix scores for each site to
determine what BMP controls would be necessary, and the Laboratory maintains a vigorous
monitoring program to insure that movement of contaminants that have the potential to impact
surface water is controlled. This process has resulted in an identification of those storm water

discharges from SWMUSs that are most likely to result in mobilization of contaminants.

The Clean Water Act storm water provisions envision a dynamic process. At present,
approximately 165 SWMUs are identified as possible industrial storm water point sources. This
list may change as SWMUs are found not to constitute industrial point source discharges or to
otherwise not be appropriate for coverage, or may be expanded as new sources are found.
Approximately 40 SWMUSs are covered by the operational SWPP Plans. To fulfill the MSGP
requirements for the remaining SWMUs, an “umbrella” SWMU/SWPP Plan was developed that
includes a description of the Laboratory’s surface water site assessment procesé.7° As the
October 2001 SWPP Plan states: “The purpose of this SWPP Plan is to reduce and/or eliminate
the migrafion of potential pollutants, due to storm water runoff, from a SWMU to ‘Waters of the
U.S. ¢*. Laboratory Supp. AR 112 at 1-1.

Accordingly, given the extensive regulation of the movement of historic pollutants under
the storm water provisions of the Clean Water Act, it is both duplicative and conflicting for
NMED to attempt to impose the HWA/RCRA regulatory scheme over the same pollutants. In

light of these inconsistencies, the HWA cannot be utilized as a regulatory tool.

In conclusion, NMED has failed to observe the important limitations on its HWA
regulatory power for activities or materials that are subject to FWPCA regulation. NMED lacks
authority under the HWA to regulate: (1) solid or dissolved materials that originated in point
source discharges at the Laboratory from 1972-2002 and are now found in surface water,
sediments and ground water (all of which fail to qualify as the HWA “solid wastes™); (2) solid or

dissolved materials in discharges at the Laboratory from 1948-72 (because their regulation would

7 The SWMU/SWPP Plan is periodically reviewed and modified. For example, the SWMU/SWPP Plan was last
modified in October 2000 to reflect the impact of the Cerro Grande Fire. In addition, the Laboratory implemented a
BMP Installation, Inspection and Maintenance Program to comply with Section 427215 “Routine Facility
Inspection” of the MSGP.
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be inconsistent with their ongoing regulation under the' Clean Water Act); and (3)any
contaminants in the environment that are being discharged from point sources as part of ongoing
storm water events at the Laboratory. Since it appears beyond dispute that these exempted
materials form a primary basis for the alleged endangerment in the Determination and the
extensive regulation in the Draft Order, the Determination and Draft Order are fatally flawed and

cannot stand.

C. The Provisions Of The Draft Order That Attempt To Compel the
Investigation And Remediation Of Contaminants Arising From The
Intended Use Of Military Munitions Activities Are Contrary To Law.

Summary of Comment

The Draft Order purports to impose extensive requirements for monitoring and
remediation of soil, sediment, groundwater and surface water allegedly contaminated with
conventional and high explosive compounds (collectively “HE”), and other contaminants such as
perchlorate (collectively “munitions-related contaminants”), as a result of the Laboratory’s
intended use of military munitions within its weapons research, development and testing
programs. However, NMED does not have the authority to compel site characterization and
cleanup for the HE and other military munitions-related contamination resulting from the
intended use of military munitions at the laboratory (hereinafter “Undiscarded Military
Munitions”). Rather, USEPA’s Military Munitions Rule (which has been incorporated by
reference as part of the Hazardous Waste Management Regulations, §§ 20.4.1 et seq.) provides
that military munitions used for their intended purpose do not constitute statutory “solid waste”
and are not subject to corrective action. Furthermore, NMED has not made any finding in the
ISE Determination, Draft Order or otherwise in the administrative record of the existence of a
circumstance that would place the Undiscarded Military Munitions and related contaminants or
activities outside of the ambit of protections accorded to products used for their intended
purpose. As such, all references or requirements regarding any Undiscarded Military Munitions
and related contaminants in the ISE Determination and Draft Order are void. If NMED believes
that any Undiscarded Military Munitions and related contaminants or activities fall within one of
the exceptions to the broad protections afforded by the Military Munitions Rule, that exception
must be indicated on the face of the ISE Determination and Draft Order and supported by

substantial evidence appearing within the administrative record.
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Basis of Comment

The Draft Order attempts to impose investigation, monitoring, and remediation
requirements under the HWA for HE compounds and other munitions-related contaminants
which (1) are located within the Laboratory’s “firing ranges” and (2) are associated with and
result from the Laboratory’s high explosives/weapons testing program (“Undiscarded Military
‘Munitions”). NMED has no jurisdiction under the HWA to regulate the activities that gave rise
to those compounds; they are not “solid waste” or “hazardous waste” under RCRA and

eq\iivalent HWA provisions.

1. The Draft Order Attempts To Assert Jurisdiction Over the
Laboratory’s Undiscarded Military Munitions.

One of the primary missions of the Laboratory, since the time of the Manhattan Project
and continuing to the present, is research and development activities (including testing and
evaluation) for the country’s national defense and security weapon system. This includes the
development and testing of components (including high explosive components) for both nuclear

and conventional weapons.

The testing portion of high explosives is conducted at the Laboratory’s HE testing
facilities. “The firing site facilities, occupying approximately 22 square miles (57 square
kilometers) of land area, represent at least half of the total land area occupied by...” the
Laboratory. LANL Site-Wide Environmental Impact Statement (“SWEIS”), at 2-73. The
Laboratory’s HE Testing Key Facility is currently located in five Technical Areas (TA-14 also
known as “Q-Site”’; TA-15 also known as “R-Site”; TA-36 also known as “Kappa-Site”’; TA-39
also known ‘as “Ancho Canyon Site”; and TA-40 also known as “DF Site”). Id., Table
2.2.2.10-1. These TAs incorporate sixteen firing sites, some of which are located within
canyons. Historically, the Laboratory’s HE testing facilities also included TA-3, TA-4, TA-S,
TA-6, TA-7, TA-8, TA-9, TA-10, TA-11, TA-12, TA-14, TA-16, TA-18, TA-20, TA-27, TA-33
and TA-49. “Environmental Surveillance at Los Alamos During 2000” (“2000 Environmental
Surveillance Report”), Los Alamos National Laboratory Report LA-13861-ENV, Los Alamos,
New Mexico, Oct. 2001; “Comprehensive Environmental Assessment and Response Program
Phase I: Installation Assessment Los Alamos National Laboratory,” Draft Volumes 1 and 2,
DOE, Oct. 1987; 1990 SWMU Report. All told, more than one-hé.lf of the current land area of
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the Laboratory is used for High Explosives testing (SWEIS, at 2-73), and that percentage is even

greater, if the historic areas of high explosive testing are added.

The Draft Order attempts to impose requirements upon the Laboratory’s Undiscarded
Military Munitions in a number of ways. First, references to High Explosives testing conducted
by the Laboratory—and prescriptive requirements imposed on the HE compounds (such as
perchlorate, 2,4,6-trinitrotoluehe (“TNT”), cyclonite, also known as Royal Detonating Explosive
(“RDX”), and octahydro-1357-tetranitro-1357-tetrazocine, also known as High Melting
Explosive (“HMX")) released as a result of testing—are replete throughout the Draft Order.” In
addition, the Draft Order specifically intrudes into the area of Undiscarded Military Munitions

by:

» Imposing extensive investigation and hydrogeologic requirements upon six
geographic areas of Technical Area 49. The Draft Order itself acknowledges that
these six areas that were used for nuclear device safety tests and HE containment

testing in shafts (MDA AB, Aréa 1, Area 3), for small shot experiments involving HE

7! See, e.g., Draft Order, Section II.A.5, at paragraph (“") 10 (describing hazardous waste, hazardous constituents
and solid wastes allegedly disposed of at the Laboratory); § 15.a (“[the Laboratory] detonated HE and conducted
nuclear device safety tests in underground shafts at MDA AB, also known as Areas 2, 2A and 2B of TA-49.); §
15.c (“[the Laboratory] conducted radiochemical research and small-scale shot experiments using HE from 1959 to
1961 at Area 11 of TA-49.”); § 15.d (“[the Laboratory] used Area 12 of TA-49 for confinement experiments in 1960
and 1961, [which] consisted of HE detonations in sealed metal ‘bottles’ that were placed in a 30-foot shaft™); q 18
(“[the Laboratory has} conducted dynamic testing at firing sites at the Facility. Such tests have released residues
from HE compounds, beryllium, lead, mercury, copper, depleted uranium, and other contaminants into the
environment”); Section ILA.6.,, § 20 (“Contaminants that have been released into, and detected in, soils and
sediments at the Facility include HE compounds; metals such as arsenic, barium, beryllium, cadmium, chromium,
copper, lead, mercury, molybdenum, silveér, and zinc...”); § 21 (“Contaminants that have been released into, and
detected in, groundwater beneath the Facility include HE compounds...”); Section IV.A.3.f (requiring
characterization of water quality at springs); all provisions of Section IV.B (“Canyon Watershed Investigations”)
that purport to exercise authority over contamination from the intended use of military munitions, including but not
limited to, for example, Section IV.B.3.a (relating to Water Canyon/Canyon de Valle watershed: “Storm water
runoff from firing sites, open burn/open detonation units, surface disposal sites, and other mesa top SWMUs and
AOCs are known or are suspected to have contributed to the contamination detected within the watershed.”); and
Section IV.B.6.a. (describing Indio Canyon: “There are no known SWMUs or AOCs in the canyon; however, air
dispersion from nearby firing sites may have impacted the drainage.”) (describing sources of contamination in
Guaje, Barrancas, and Rendija Canyons as follows: “There are approximately 18 SWMUs and AOCs in these
drainages. These SWMUSs are primarily related to mortar impact areas, firing ranges.”); Section IV.C.4
(mischaracterizing critical nuclear weapons safety testing at TA-49 as “disposal”); Section IV.C.5 (describing the
use of military munitions at TA-10: “{the Laboratory] conducted open-detonation explosive tests and radiochemical
operations related to the development of nuclear weapons at the Bayo Canyon site from 1943 to 1961”); Section
IV.C.5.b (requiring historical investigation of contamination resulting from use of military munitions which NMED
mischaracterizes as waste management and disposal); Section IV.E.2 (relating to the use of military munitions at
TA-16); Section IV.J (relating to Areas 5, 6, and 10 at TA-49).
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detonation (Area 11), and for HE detonations in sealed metal bottles placed in shafts
(Area 12). Draft Order, § IV.C.4, at. 110-18. The Draft Order also acknowledges
that TA-49 is currently used as a buffer zone for other adjacent firing sites. Draft
Order § IV.C4.a, at 111. The Draft Order imposes investigation requirements

specific to the chemical and radionuclide compounds associated with such tests.

o Imposing extensive requirements for portions of Technical Area 10, also one of the
primary areas where the Laboratory conducted high explosive detonation as part of
weapons research, development, testing and evaluation. Draft Order, § IV.B.4, at
118-25.

. fn a very broad omnibus stroke, attempting to compel the Laboratory to list all other
SWMUs and AOCs not specifically addressed in the Draft Order, and mandating any
investigation and remediation of them as required by the NMED. " Draft Order,
§§ V.A, V.E, and V.F. at 126-29. This requirement in and of itself intrudes into the

areas of the Laboratory HE research, development, testing and evaluation activities.

e Focusing extensive sampling and other investigation and potential remediation
requirements throughout the Draft Order upon the chemical perchlorate. See, e.g.,
Draft Order § IV.B.6.b.11i.2, at 63 (describing groundwater monitoring requirements
for “Other Canyons™). As mentioned in the Laboratory’s December 22, 1999 letter to
Julie Wanslow of NMED, most of the perchlorate in media at the Laboratory
originated from the High Explosives research and development at the Laboratory,
including through the detonation of HE formulated with perchlorate-containing

compounds, and rocket sled testing using perchlorate-containing compounds.

In addition to the requirements of the Draft Order that would purport to exercise HWA

authority over the Laboratory’s historic and current firing sites,”” the ISE Determination is

72 For the reasons explained in this comment section, NMED lacks authority under the HWA to regulate any
Undiscarded Military Munitions and related contamination, substances or activities. Accordingly, the Laboratory
specifically objects to each and every provision in the Draft Order that purports to require the Laboratory to
investigate, monitor, sample, report, remediate or otherwise undertake any corrective action regarding such
Undiscarded Military Munitions and related contaminants or activities. Although we have identified many of the
provisions of the Draft Order wherein NMED attempts to compel action for Undiscarded Military Munitions and
related contaminants or activities, this global comment by the Laboratory dpplies to all such provisions whether or
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premised in significant part upon the Laboratory’s Undiscarded Military Munitions and related

contaminants or activities. "

2. Under USEPA’s Military Munitions Rule, Adopted By The EIB, All
Chemicals Resulting From The Laboratory’s Intended Use Of
Military Munitions (e.g., HE Compounds, Metals, Perchlorate) Are
Beyond The Jurisdiction Of The HWA.

By adding Section 3004(y) to RCRA in 1992, Congress directed USEP/A, in consultation
with the Secretary of the Department of Defense (“DOD”) and appropriate State officials, to
publish< rules identifying “when military munitions become hazardous waste” subject to
regulatién under Subtitle C. See 42 U.S.C. § 6924(y). Pursuant to this legislative mandate,
USEPA engaged in rulemaking between November of 1995 and February of 1997 to promulgate
an exclusion from the regulatory definition of “solid waste” for military munitions (hereinafter,
“Military Munitions Rule,” or “MMR”). In the course of that MMR rulemaking, USEPA also
specified the circumstances that may cause militaryl munitions to become statutory “solid waste”

potentially subject to enforcement by citizens and USEPA under Sections 7002 and 7003 of

not specifically identified. In Attachments 2, 4, 5, 6 and 7, the Laboratory includes additional comments and/or
criticisms relating to individual provisions of the Draft Order, with some comments specifically addressing
Undiscarded Military Munitions and related contaminants. The comments in the Attachments are included in the
interest of completeness, without suggesting or conceding that NMED has the authority to reach Undiscarded
Military Munitions and related contaminants or activities.

" Id.; see, e.g., Determination, § 14 (“Since the mid-1940’s, TA-49 has been used as a buffer zone for activities at
adjacent firing sites. Between 1959 and 1961, underground hydronuclear and related experiments were conducted at
TA-49”); q 18 (alleging that the Laboratory has “conducted dynamic testing at firing sites, which used a variety of
high explosive compounds (“HE”) barium, beryllium, lead, mercury and other metals.”); § 23 (alleging that the
Laboratory disposed of “high explosive compounds (‘HE’) such as trinitrotoluene (‘TNT’), dinitrotoluene
compounds, octahydro-1357-tetranitro-1357-tetrazocine (‘HMX’), and cyclonite (‘RDX’)."); § 26 (“TA-49 also
includes several designated ‘Areas’ at which contaminants have been disposed of as a result of various tests and
experiments.”); § 38 (“The facility Operators detonated HE and conducted 44 nuclear device safety and related tests
in underground shafts at MDA AB, also known as Areas 2, 2A and 2B of TA-49. These operations used
conventional explosives and small amounts of fissile material. The tests resulted in releases of HE, barium, uranium,
plutonium-239, americium-241, tritium, lead, and beryllium in addition to other radioactive tracers uses in the
tests.”); 9 39 (“The facility Operators conducted various containment studies and downhole studies, and developed
confinement and sample recovery techniques in underground shafts at Areas 1, 3, and 4 of TA-49"); § 40 (“The
facility Operators conducted radiochemical research and small-scale shot experiments using HE from 1959 to 1961
at Area 11 of TA-49...”); § 41. (alleging that the Laboratory “used Area 12 of TA-49 for confinement experiments
in 1960 and 1961, [which] consisted of HE detonations in sealed metal ‘bottles’ that were placed in a 30-foot
shaft”);{. 54, 55, and 56 (“HE compounds and metals have been detected in groundwater beneath the Facility at
levels in excess of maximum contaminant levels (‘MCLs’) set by the EPA under the federal Safe Drinking Water
Act...”); 19 58 and 59 (“Perchlorate, which is a byproduct of the processing of plutonium and is also used in high
explosives...”); § 110 (“Dynamic testing at firing sites in 1976 released an estimated 26 kg of beryllium, 19 kg of
lead, 36 kg of mercury, and 1020 kg of depleted uranium. As reported in 1979, an estimate of the total amount of
depleted and natural uranium used in dynamic testing was 100,000 kg.”).
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RCRA, respectively. 60 Fed. Reg. 56467, 56491-95 (Nov. 8, 1995); 62 Fed. Reg. 6621, 6650-57
(Feb. 12, 1997); see 40 C.F.R. §§ 260.10, 261.2(a)(2)(1v), 266.200 et seq.

The relevant principles that emerge from the Military Munitions rulemakings are
described in detail below, because they apply directly to NMED to limit its authority under the
HWA by limiting the meaning of the term “solid waste.” First, the Environmental Improvement
Board (“EIB”) has expressly adopted the provisions of the MMR as part of the Hazardous Waste
Management Regulations. 20.4.1.100, 20.4.1.101, 20.4.1.200, 20.4.1.300, 20.4.1.400,
20.4.1.500-501, 20.4.1.600-601, 20.4.1.700, and 20.4.1.900 NMAC. Second, because the HWA
forbids imposition of any regulation more stringent than USEPA could impose pursuant to
RCRA,™ NMED is in any event obliged to apply the MMR exclusion with respect to the HWA’s
reach. Unless the EIB determines after notice and public hearing pursuant to HWA Section 74-
4-4.D that USEPA’s rules are not sufficient to protect the public health and environment (which
the EIB has not done), NMED has no authority to impose requirements regarding Undiscarded
Military Munitions and related contaminants or activities that would be more stringent than

allowed through application of federal law.
The MMR rulemaking establishes that:

i. Military munitions, when used for their intended purpose, are not
“discarded” and hence are not “solid waste” for purposes of a RCRA Section 7003

endangerment action or for Subtitle C regulatory purposes.”” As explained by USEPA:

Under RCRA, the use of products for their intended purpose, even when the use
of the product results in deposit on the land, does not necessarily constitute
“discard,” is not waste management, and is not subject to regulation. For

™ NMSA 1978 § 74-4-4.A (which prohibits the NMEIB from adopting more stringent rules than USEPA’s RCRA
rules). Note that this prohibition also applies to, infer alia, whatever rules the NMEIB adopts for “the taking of
corrective action for all releases of hazardous waste or constituents from a solid waste management unit” within and
beyond a facility’s boundaries. NMSA §§ 74-4-4.A.5(h), 74-4-4.A.5.(i).

» RCRA provides that solid waste “means any garbage, refuse, sludge from a waste treatment plant, water supply
treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid, or
contained gaseous material resulting from industrial, commercial, mining, and agricultural operations, and from
community activities, but does not include solid or dissolved material in domestic sewage, or solid or dissolved
materials in irrigation return flows or industrial discharges which are sources subject to permits under section 1342
of Title 33, or source, special nuclear, or byproduct material as defined by the Atomic Energy Act of 1954, as
amended (68 Stat. 923) [42 U.S.C.A. § 2011 et seq.].” 42 U.S.C. § 6903(27) (emphasis added). The HWA adopts a
substantively identical definition. NMSA 1978 § 74-4-3.0 (2001).
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example, RCRA does not regulate the use of pesticides by farmers, even though
pesticides are discharged to the environment during use (see 40 CFR 262.10(d)
and 262.70). By the same logic, RCRA does not regulate the use of dynamite or
other explosives during quarrying or construction activities. Similarly, EPA has
consistently held that the use of munitions (military or otherwise) does not
constitute “discard,” and therefore is not a waste management activity.

62 Fed. Reg. 6621, 6628 (Feb. 12, 1997). "This, USEPA pointed out, was consistent with the
position taken by USEPA in i:ts subpart S proposal, wherein it stated that “military firing ranges
and impact areas ‘should not be considered solid waste management units,” and therefore
sections 3004(u) and (v) would not apply (55 FR 30809, July 27, 1990).” 60 Fed. Reg. 56467,
56476 (Nov. 8, 1995).

‘In making this decision, USEPA cited the strong prior judicial precedent holding that the
military’s use of munitions and incidental deposition of debris did not constitute the deposition
of materials and therefore was not subject to RCRA. See Barcelo v. Brown, 478 F. Supp. 646,
669 (D. P.R. 1979), cited at 60 Fed. Reg. at 56477 (Nov. 8, 1995) (“Because ‘uniquely military’
activities such as target practice at bombing ranges do not fall into any of these cétegories
[industrial, commercial, mining or agricultural operations]; the Court held that such activities
were not regulated under RCRA....Thus, the Barcelo decision provides a rationale for excluding
munitions remaining at firing ranges from the RCRA deﬁnitfon of solid waste.”). Other cases
cited by USEPA as legal support include Connecticut Coastal Fishermen’s Assoc. v. Remington
Arms Co., 989 F.2d 1305, 1314 (2d Cir. 1993) (holding that shot and clay target debris
deposition on land and in water in the normal course of skeet shooting is not “solid waste”

because they are not “discarded”).

"USEPA’s interpretation of the scope of “solid waste” in the MMR was upheld by the
United States Court of Appeals in Military Toxics Project v. EPA, 146 F.3d 948 (D.C. Cir. 1998)
(“the use of munitions does not constitute a waste management activity because the munitions
are not ‘discarded’). The definition of “discard” for mumitions was also followed in
WaterKeeper Alliance v. U.S. Dep’t of Defense, 152 F. Supp. 2d 163 (D. P.R. 2001) (applying
USEPA’s definition of when military munitions become “discarded” and hence “solid waste” to
a Section 7003 endangerment action). The WaterKeeper court relied upon a recent unpublished

decision that held that pesticides discharged from an airplane above New York City for the
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intended purpose of killing mosquitoes did not constitute ‘“‘solid waste” actionable under Subtitle
G, even though the pesticides were deposited in some instances in a manner that was unlikely to
achieve their intended effect (see No Spray Coalition, Inc. v. City of New York, 2000 U.S. Dist.
LEXIS 13919; 51 ERC (BNA) 1508 (S.D.N.Y. Sep. 25, 2000)).

ii. The defmition; of “military munitions” broadly includes all types of both
conventional and chemical ammunition products and their components, produced by or for
the military for national defense and security. Examples include propellants, explosives,
pyrotechnics, chemicals and riot control agents, incendiaries used by DOD components,
warheads, bulk explosive and chemical warfare agents, rockets, chemical munitions, guided and
ballistic missiles, bombs, small arms ammunition, warheads, and devices and components
thereof. 40 C.F.R. § 260.10. Notably, it does not include “non-nuclear components of nuclear

devices” until any required AEA sanitization operations have been completed.”®

iii. “Military munitions” within the scope of this rule include not only those
under control of the U.S. Department of Defense, but also those under control of DOE,

which maintains the nuclear arsenal for the military. 62 Fed. Reg. at 6624.

iv. The “military range” itself broadly includes not only the firing range, but
designated lands and water areas set aside and used to conduct research on, develop, test
and evaluate military munitions, including firing lines, maneuver areas, firing lens, test

pads, detonation pads, impact areas and buffer zones. 40 C.F.R. § 266.201.

V. The intended use of military munitions excluded from the definition of “solid
waste” encompasses a broad array of activities, including (i) use of the munitions in research,
development, testing and evaluation of military weapons, (ii) the recovery, collection and on-

range destruction of unexploded fragments during range clearance at active and inactive ranges,

6 Id.; 62 Fed. Reg. 6621, 6624 (Feb. 12, 1997) (“The phrase regarding ‘sanitization’ has been added to the
definition of ‘military munitions’ to make it clear that any non-nuclear components of nuclear weapons or devices
that do not require sanitization under the AEA are ‘military munitions’ under today’s rules. A phrase has also been
added to the end of the definition of ‘military munitions’ to clarify that upon completion of the sanitization of non-
nuclear components (or component subparts) of nuclear weapons or devices, the remaining materials are considered
‘military munitions’... Any component of a nuclear weapon or device that is source, special nuclear, or by product
material as defined by the Atomic Energy Act of 1954, as amended, would not be included in this definition, nor
would they otherwise be subject to RCRA requirements, since these materials are excluded from the statutory
definition of solid waste under section 1004(27).”).
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and (iii) the repair, reuse, recycling and reclamation of munitions or their components. 40 C.F.R.
§ 266.202(a)(1), (2). This definition also includes open burning and open detonation (“OB/OD”)
for purposes of detonation or training and for purposes of range clearance but excludes OB/OD
when used for waste treatment or disposal rather than range clearance. 40 C.F.R.
§ 266.202(a)(1)(11i)). The deposition of muni_tions and their residuals and related range clearance
activities constitute part of the intended use of a product (hence, not causing the munitions and
residuals to constitute “solid waste”).” However, USEPA made clear that such intended-use
range clearance does not include active remediation of contamination in soil or groundwater;
rather such active remediation would be part of range closure, at which time any contamination
remaining on-range would have become “solid waste” under a proposed provision that was
ultimately deferred in anticipation of DOD’s own range cleanuf) standards (as discussed

below).”®

vi. The definition of “solid waste” also excludes on-range soil and ground water
contamination resulting from the intended use of military munitions. In both the proposed
and final MMR, USEPA preamble statements make clear that USEPA was adopting the rule,
even though it acknowledged that many adverse commentators felt it would be environmentally
unsound for USEPA to accept the munitions-related contamination that may result from military
munitions activities. See 62 Fed. Reg. at 6629-30, 60 Fed. Reg. at 56487. USEPA responded
(1) by asserting that the reports describing alleged contamination of ranges did not provide
enough information to conclude that ground or surface water contamination actually existed or
was not caused by other sources (e.g., spills or landfills), and, in any event, (ii) by reaffirming its
interpretation that the definition of solid waste does not include “products whose use involves

application to the land, or where use necessarily entails land application, when those products are

7 In response to commentators who ‘“suggested that, because of the potential imnpact of munitions on the
environment, EPA should consider designating munitions on the ground as solid waste,” and should therefore
promulgate “limited standards for ranges (at least active ranges),” including “off-range monitoring (at least surface
and ground waters), remedial responses to off-range migration, and range closure plans,” USEPA defended its
position that “use of munitions does not constitute waste management activity because the munitions are not
‘discarded,” by asserting that there was insufficient evidence to demonstrate that contaminant concentrations on
ranges had increased substantially over “background,” or that such contamination was not caused by “some other
source on or off the range, such as spills or landfills.” 62 Fed. Reg. at 6629-30. These preamble comments
demonstrate the broad exclusion that USEPA meant to provide by concluding that munitions did not constitute solid
waste subject to RCRA. ' '

78 See 60 Fed. Reg. 56467, 56492 (Nov. 8, 1995), proposed 40 C.F.R. § 261.2(g)(4)(i)(A).
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used in their normal manner.” 62 Fed. Reg. at 6630. Ultimately, USEPA differentiated between |
munitions-related contamination resulting from exempt activities that remained on range, and
that which had migrated off range: ‘“environmental releases from range activities that migrate
off-range in ground-water or runoff, including from active ranges, would be statutory ‘solid
waste,” and could be addressed under RC_RA Section 7003.” 60 Fed. Reg. 56467, 56476
(Nov. 8, 1995) (emphasis added).”

Applying these principles to the Laboratory, most of the activities conducted within the
HE testing facility sites are within the MMR established “intended purposes™ for military
munitions. The bulk of the activities in the five current and seventeen historic Technical Areas
used for HE Testing were research and development activities— most commonly the detonations
of explosives in shafts, in containers, or otherwise, and related testing and evaluation activities.
TA-49 was and currently remains used as a restricted access buffer zone to adjacent firing sites.
These are among the scope of activities within the MMR cited by NMED in the Draft Order for
both Technical Area 49 and Technical Area 10, and yet the Draft Order unlawfully attempts to

impose HWA requirements upon the contaminants associated with those very activities.

We note that firing range activities are no longer conducted at a number of the historic
ranges, including Technical Area 10 (ownership of which was transferred from DOE to Los
Alamos County), as well as at other technical areas whose current uses do not include munitions
testing or development. Under the federal and state regulations that are now in effect, even the
military munitions and their associated contaminants at “transferred” and other ranges that are no
longer in use are not “solid waste.” USEPA originally proposed in 1995 to characterize munition

and their contaminants remaining at closed sites as “solid waste,” as follows:

Under this proposed section, munitions at a closed range would be defined as
solid waste, and the range (if it contained munitions or other contaminants) would
constitute a solid waste management unit. Release of hazardous wastes or

 An April 22, 1999 letter from USEPA to the Department of Defense (“DOD”) conveys a number of unresolved
USEPA concerns regarding DOD’s management of unexploded ordnance (“UXO”) and hazardous chemical
contamination at military range sites, further confirming that, as a result of USEPA’s deferral of the MMR provision
that would have defined munitions remaining on closed or transferred ranges as “solid waste” (as discussed in the
preceding section), such on-range UXO and hazardous chemical contamination may only be addressed by DOD,
most likely by promulgating a final version of the Range Rule. See Letter, from Timothy Fields, Jr., Acting
Assistant Administrator, USEPA, to Sherri W. Goodman, Deputy Under Secretary of Defense (Environmental
Security), DOD, Apr. 22, 1999, '
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constituents at or from the range would therefore potentially be subject to
corrective action under sections 3004(u) and (v), or 3008(h). On the other hand,
active and inactive ranges would not be considered solid waste management units.

60 Fed. Reg. 56467, 56476 (Nov. 8, 1995).80 However, in 1997, USEPA expressly deferred
adoption of the “closed-range” portion of the proposal rule, so that DOD could engage in its own
rulemaking on the subject. As a result, the Undiscarded Military Munitions and related

contaminants at closed TA-10 are not solid wastes under the HWA.

3. NMED Has Not Made Any Determination In The Draft Order, Or
Otherwise In The Administrative Record, Of Special Circumstances
That Would Place Undiscarded Military Munitions And Related
. Contaminants Qutside Of The Ambit Of “Intended Use.”

NMED has not made any determination in the ISE Determination Draft Order, or
otherwise in the administrative record, of the existence of a circumstance that would place the
Undiscarded Military Munitions and related contaminants or activities outside the ambit of
protection of materials in use. Under the MMR, those circumstances could include
(1) contamination resulting from open burning of military munitions for the purpose of disposal,
as opposed to training, evaluation or other intended uses of military munitions; (2) contamination
resulting from the open detonation of unused military munitions, after they are collected and
moved off range (40 C.F.R. § 266.202(a)(1)(iii)); (3) the landing of fragments outside of the
military range, in an unintended area unless promptly retrieved or made safe;®' (4) burial of
munitions inside the range for the purpose of disposal; or (5) the migration of contaminants in

soil or groundwater from inside the range to outside the range.*

% “Inactive range” means “a range that is not currently being used, but that is still considered by the military to be
potential range area or that simply has not been put to any new use incompatible with range activities.” See 60 Fed.
Reg. 56467, 56476 (Nov. 8, 1995).

8! 62 Fed. Reg. 6621, 6632 (Feb. 12, 1997): “Today’s iule finalizes proposed § 261.2(g)(4)(ii) in § 266.202(d),
which provides that munitions that land off range that are not promptly rendered safe (if necessary) and/or retrieved,
are statutory solid wastes under RCRA section 1004(27), potentially subject to RCRA corrective action or section
7003 authorities.” See also 60 Fed. Reg. 56467, 56477 (Nov. 8, 1995): “today’s proposal wouid be based on the
view that a failure to render safe and retrieve a munition that lands off range would be evidence of an intent to
discard the munition. Rendering safe might include treatment to prevent explosion as well as destruction of the
ordnance. If remedial action were infeasible—for example because the munition was deeply buried or could not be
located—the operator of the installation would be required to maintain a record of the event as long as any threat
remained.”

52 We note that chemicals are first released into the environment during activities that are not MMR-military
. munitions activities (e.g., in processing of chemicals) do not have the protection of the MMR.

s
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For the broad expanses of land at the Laboratory used for MMR-excluded military
munitions activities, NMED has presented no evidence of the existence of significant
contamination of HE-related compounds resulting from any alleged open burm/open detonation
(“OB/OD”) unit for the purpose of thermal treatment of waste munitions. We note that the open
detonation of unexploded ordnance (which occurred and still occurs at the Laboratory) does not,
under the MMR, constitute a solid waste ma;xagemcnt activity so long as it is conducted on range
as part of the intended use of the ordnénce. See 40 C.F.R. § 266.202(a)(1)(iii); 62 Fed. Reg. at
6628 (“EPA considers range management to be a necessary part of the safe use of munitions for
their intended purpose; thus, the range clearance activity is an intrinsic part of training or
testing.”’). Moreover, for any ranges on which both MMR-excluded military munitions activities
and non-excluded military munitions activities (such as OB/OD for treatment purposes) may
have been conducted, NMED would bear the burden of establishing that the contaminants sought
to be reached by the Draft Order were included with the definition of solid waste. This NMED

has not done.

The inclusion of Undiscarded Military Munitions and related contaminants or activities
within the ISE Determination and Draft Order is contrary to law, and all such references or
requirements are void. To the extent that NMED believes that any Undiscarded Military
Munitions and related contaminants or activities fall within exceptions to the broad protections
accorded by the Military Munitions Rule, that exception must be indicated on the face of the ISE
Determination and Draft Order, and substantial evidence supporting the exception must appear in

the administrative record.

D. The Provisions Of The Draft Order That Attempt To Compel The
Investigation And Remediation Of PCBs Under The HWA Are Contrary To
Law.

Summary of Comment

The Draft Order contains over 30 express provisions that would require the Laboratory to
determine the nature, amount and extent of contamination of polychlorinated biphenyls (“PCBs”)

allegedly released into soil, ground water, surface water and sediment from active RCRA units or
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solid waste management units (“SWMUs”).®} Under applicable state and federal law, NMED has
no authority to impose such requirements or otherwise require monitoring, reporting and
potential remediation of PCBs at any SWMUs or areas of concern (“AOCs”) (collectively,
potential release sites (“PRSs”)). USEPA retains the sole authority to regulate all aspects of the
use, disposal, management and remediation of PCBs and related contamination pursuant to the
Toxic Substances Control Act{“TSCA”), 15- U.S.C. §§ 2601, et seq. RCRA’s Integration Clause,
which prohibits regulation under RCRA that would duplicate regulation imposed under other
statutes (see 42 U.S.C. § 6905), has been interpreted to prohibit USEPA from ordering cleanup
of PCBs contamination by issuing a Section 7003 order under RCRA. Similarly, in light of the
HWA’s general proscription against imposing any more stringent requirements than would be
allowed under RCRA, NMED has no authority to allege that the treatment, storage, disposal and
management of PCBs may present an imminent and substantial endangerment to health or the
environment. Because the Draft Order, and the ISE Determination upon which it is based,
improperly seek to impose requirements that are duplicative of, and inconsistent with,
requirements already imposed upon the Laboratory for management and remediation of PCBs

pursuant to TSCA, all such provisions of the ISE Determination and Draft Order are void.®

Basis of Comment

NMED attempts in the Draft Order to regulate the investigation and cleanup of PCBs
under the HWA. The Laboratory conducts investigation and remediation of PCB-affected areas

pursuant to USEPA’s TSCA cleanup policy and as part of the same general program that has

8 Section IL.A.5, 9 10, Section I1.A.6, § 20, Section IV.A.3.f, § 4, Table IV.A.5-1, Section IV.B.1.d.iv, § 4, Section
IV.B.1.d.v., § 7, Section IV.B.1.e, bullets 3 and 5, Section IV.B.l.e.i, § 7, Section IV.B.1l.e.iii, § 5, Section
IV.B.l.eiv, | 4, Section IV.B.1l.e.v, | 8, Section IV.B.1.e.viii, § 2, Section IV.B.5.a, Section IV.B.5.b.iii, § 2,
Section IV.C.1.c.iv, § 4, Section IV.C.l.c.v, | 4, Section IV.C.1.d.ii, § 5, Section IV.C.1.d.iv, § 3, Section
IV.C.l.e.iv, § 6, Section IV.C.1.e.v, { 4, Section IV.C.2.c.iv, § 7, Section IV.C.2.d.iv, Section IV.C.2.¢.iv, Section
IV.C.2.fiv, | 6, Section IV.C.2.g.iv, § 6, Section IV.C.3.c.iv, { 4, Section VL.H.1, Section VLL1, Section VLK.1,
and Section VIIL.B.1.a.

% For the reasons explained in this comment section, NMED lacks authority under the HWA to regulate PCBs.
Accordingly, the Laboratory specifically objects to each and every provision in the Draft Order that purports to
require the Laboratory to investigate, monitor, sample, report, remediate or otherwise undertake any corrective
action regarding PCBs. Although we have identified many of the provisions of the Draft Order wherein NMED
attempts to compel action for PCBs, this global comment by the Laboratory applies to all such provisions whether or
not specifically identified. In Attachments 2, 4, 5, 6 and 7, the Laboratory includes additional comments and/or
criticisms relating to individual provisions of the Draft Order, with some comments specifically addressing PCBs.
The comments in the Attachments are included in the interest of completeness, without suggesting or conceding that -
NMED has the authority to reach PCBs. ‘
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been developed for investigation and remediation of all PRSs at ‘the facility.85 However, the
Laboratory has consistently maintained that NMED has no HWA authority over the investigation
and remediation of PCBs and related contamination at the Laboratory.86 NMED’s efforts in the
Draft Order to assume jurisdiction under the HWA over PCB-contaminated sites at the

Laboratory is contrary to federal and state law for the following reasons.

1. Section 1006(b) Of RCRA Contains An Express Mandate For
Statutory Integration.

Section 1006(b) of RCRA contains an express mandate for the Administrator of USEPA
to “integrate all provisions of this chapter for purposes of administration and enforcement and
[to] avoid duplication, to the maximum extent practicable, with the appropriate provisions of ...
such other Acts of Congress as grant regulatory authority to the Administrator.” 42 U.S.C.
§ 6905(b)(1) (hereinafter referred to as “Integration Clause™). The federal courts have long
recognized that state or federal agencies cannot regulate PCBs outside of TSCA, in recognition
of RCRA’s Integration Clause. In the leading case, U.S. v. Burns (“Burns”), 512 F. Supp. 916,

% DOE’s policy for the federal facilities it oversees instructs that all areas of environmental concern at such facilities
will be addressed in a timely and coordinated fashion under a unified DOE program umbrella.

% The Laboratory has preserved its position through both generic descriptions of materials included within its
comprehensive program for environmental restoration, but not subject to regulation by NMED, and specific
references to PCBs. For example, the Solid Waste Management Units Report (“SWMU Report”), Revised
Nov. 1990, Vol. 1, at 5 provides as follows: “Some SWMUSs described in this report manage wastes that are exempt
from regulation under RCRA/HSWA. These units are included because all corrective actions at LANL will be
managed under the ER program... Similarly, PCB wastes are included where routine releases have been
documented.”

See also Installation Work Plan (“IWP”), Revision 8, March 2000, at iii-iv: “Certain issues of concern at the
Laboratory are exempt from RCRA’s definition of solid waste and are therefore not subject to the provisions of
Module VIII, for example, source, by-product, and special nuclear materials (regulated under the Atomic Energy
Act). The ER Project adheres to the provisions of applicable DOE orders to implement a technically comprehensive
program that covers all potentially contaminated sites not regulated under RCRA. Provisions in this IWP pertaining
to subjects outside the scope of RCRA are not enforceable under the Laboratory’s Hazardous Waste Facility
Permit.”

See also IWP, at 3-2: “Based on the findings of the SWMU report, EPA Region 6 identified a subset of sites to
be included in Module VIII of the Laboratory’s Hazardous Waste Facility Permit, issued to the Laboratory in 1989
(EPA 1990, 1585). The remaining sites identified in the SWMU report but not listed in the permit were retained
within the ER Project for investigation as areas of concern (AOCs). Unless an investigation reveals that the AOC
should be added to Module VIII, AOCs are investigated and, if necessary, remediated under DOE authority and
other applicable authorities (such as the Toxic Substances Control Act) in compliance with applicable regulations.”

See also IWP, at 6-3, § 6.3.1: “Wastes are generated from several ER Project mission-related activities,
including site investigations and remedial actions. Waste classifications generated from these operations include
TSCA-regulated wastes, RCRA-regulated hazardous wastes, radioactive wastes, RCRA-regulated mixed wastes,
TSCA-regulated mixed wastes, TSCA-regulated radioactive wastes, New Mexico special wastes, and solid wastes.
Any of these waste classifications could include either solid or liquid forms.”
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918-19 (W.D. Pa. 1981), this provision has been applied to prohibit the federal government from
seeking injunctive relief pursuant to RCRA Section 7003 with respect to PCBs contamination of
soil and groundwater. In Burns, the court compared RCRA’s “imminent and substantial
endangerment” provision, with TSCA’s “Imminent Hazard” provision, TSCA § 7, 15 U.S.C.
§ 2606, which “gives the Administrator additional authority to seek judicial relief if there is an
unreasonable risk of injury to health or the environment.” Burns, 512 F. Supp. at 919>. The
government had asserted that, because RCRA Section 7003 would have allowed the government
to obtain injunctive relief from the non-owner/operator defendants, while TSCA Section 7 would
limit the government’s recourse to owners and operators, application of RCRA would not be
duplicative of TSCA and, hence, not subject to the Integration Clause. The court rejected this
argument, holding that:

since the comprehensive PCB regulations of TSCA are expressly limited to
owners and operators and since section 1006(b) of RCRA expressly mandates the
integration of RCRA with other environmental laws, it is doubtful that Congress
intended to give the Government broader enforcement power reaching non-
owners and non-operators under RCRA. Rather, it is more likely that Congress
intended PCB regulations to be limited to owners and operators.

Burns, 512 F.Supp. at 919. The court then decided that USEPA’s program for the
implementation of TSCA "‘adequately addresses the problems of disposal of PCBs and pollution
of groundwater.” Id. Therefore, “[a]llowing the Government to proceed under both TSCA and
RCRA would permit the kind of duplication that section 1006(b) is designed to prevent.” Id.

Burns has been widely accepted as accurately stating the limit of a state or federal
agency’s authority over PCBs and related contamination under RCRA. In Brewer v. Ravan, 680
F. Supp. 1176, 1181 (M.D. Tenn. 1988), the district court endorsed the holding of Burns,

deciding as follows:

The Court agrees with defendant ... that polychlorinated biphenyls (PCBs) are not
‘hazardous waste’ under RCRA, but are regulated exclusively under other federal
and state environmental statutes. See United States v. Burns, 512 F. Supp. 916,
918-19 (W.D. Pa. 1981) (suit by federal government to obtain injunctive relief
against imminent hazard presented by disposal of PCBs can only be brought
under TSCA)... Furthermore, the EPA has never identified and listed PCBs as
‘hazardous waste’ pursuant to 42 U.S.C. § 6921(b)(1) (1993). See 40 C.F.R.
§ 261.30-261.33 (1985). Therefore, unless plaintiffs’ RCRA claims are based on
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the storage, disposal or open-dumping of other ‘hazardous wastes,” they must be
dismissed.

There is no contrary authority in an enforcement action by a regulatory agency.
Although one case has held that RCRA Section 1006, as interpreted in Burns, did not block a
RCRA citizen suit®’ for cleanup of PCBs, the court distinguished its holding by saying that, by
its language, Section 1006 did not limit ihe actions of private litigants, but only those of

government agencies.

2. USEPA’s Various PCBs Rulemaking Actions Reflect That PCBs Shall
Be Under The Purview Of TSCA Rather Than RCRA.

USEPA'’s various rulemaking actions governing PCBs reflect that the regulation and
cleanup of PCBs shall be under the purview of TSCA rather than RCRA, in satisfaction of the

Integration Clause’s mandate to avoid inconsistent or duplicative regulation:

i USEPA issued an exemption from RCRA regulation for certain PCB-containing
waste streams that would otherwise be considered a “hazardous waste” because they exhibit the
toxicity characteristic (“TC”) for an organic constituent (see 40 C.F.R. § 261.8). The agency
justified this exemption by finding that “regulation of these wastes under TSCA is adequate to
protect the human health and the environment.” See 55 Fed. Reg. 11798, 11841 (Mar. 29, 1990).
In addition, the agency expressly said that, in the future, it would further “evaluate the
integration of the TSCA PCB regulations with the RCRA hazardous waste regulations for other

PCB-containing wastes which are identified or listed as hazardous.” Id.

ii. USEPA has most recently decided “to temporarily defer the requirement that
PCBs be treated as a CST [constituent subject to treatment] in TC soils under RCRA 1006(b) in
order to investigate how best to integrate the RCRA LDR [land disposal restriction] requirements

for PCBs with the cleanup programs under [CERCLA] and RCRA (both the specific “corrective

%7 See RCRA § 7002, 42 U.S.C. § 6972.

8 See Hudson Riverkeeper Fund, Inc. v. Atlantic Richfield Company, 138 F. Supp. 2d 482, 486 (S.D.N.Y. 2001),
declining to dismiss the plaintiff environmental group’s Section 7002 citizen suit due to Section 1006, as follows:

First, TSCA is regulatory in nature, ‘controlling the disposal, manufacturing, handling and storage
of a chemical such as PCB’ [internal citation omitted], and primarily applying [sic] to suits
brought by the EPA Administrator on behalf of the government. See, e.g., United States v. Burns,
512 F. Supp. 916, 918 (W.D. Pa. 1981). In contrast, the instant suit is a citizen remedial action, so
TSCA does not apply.
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action” requirements of RCRA 3004(u) and (v) and 3008(h), and the cleanup requireménts
applying to RCRA regulated units, e.g., during closure).” 65 Fed. Reg. 81373, 81375 (Dec. 26,
2000). In reaching this conclusion, USEPA acknowledged that cleanup standards are set
differently under TSCA and RCRA, in part because TSCA standards are only designed to ensure
that there is “no unreasonable risk” and allow for consideration of “economic impacts.”®® In
contrast, USEPA’s Land Disposal Restrictions (“LDRs”) would require a greatér degree of
treatment to meet RCRA’s risk-minimization standard* Nonetheless, ‘“because TSCA
requirements provide adequate safeguards for managing these PCB wastes,” USEPA applied
RCRA Section 1006(b) (the RCRA integration clause) and deferred applicability of the LDRs to
PCB:s. -1d.

iii. Further evidence of USEPA’s approach for regulation of PCBs is revealed in a
number of Office of Solid Waste and Emergency Response (“OSWER”) guidance documents.
See, e.g., “Revised RCRA Inspection Manual, November 1995 Revision,” USEPA Office of
Waste Programs Enforcement, RCRA Enforcement Division, OSWER Directive 9938.02b, Oct.
1993, Appendix, at I1I-23 (wherein OSWER states that, “[b]y themselves, PCBs are not RCRA
hazardous wastes; instead, they are regulated under the Toxic Substances Control Act (TSCA);”
and justifies the exemption at 40 C.F.R. § 261.8 by stating that, “EPA does not want all PCB
wastes to become subject to the RCRA regulations because TSCA requirements provide

adequate safeguards for managing these wastes”). Laboratory Supp. AR, at 19.

% See 65 Fed. Reg. at 81375 (Dec. 26, 2000).

Thus, the RCRA LDR program differs from regulations promulgated under TSCA in two respects.
First, the RCRA LDR program has an explicit requirement to treat waste prior to disposal. TSCA
contains no such requirement. Second, TSCA has an explicit requirement to consider economic
impacts when the Agency promulgates regulations under its authority that is not present in RCRA.
Although both types of regulations are intended to address health and environmental risks from
PCBs, these key differences between RCRA and TSCA can lead to different approaches to
environmental regulation... These TSCA standards, which allow disposal without treatment of
soils containing any concentrations of PCBs greater or equal to 50 ppm, were not established to
represent levels at which threats posed by land disposal of PCB-containing soils are minimized {as
LDR standards are] ... Nonetheless, the TSCA rules serves [sic] a similar purpose as the RCRA
Phase IV rule—an attempt to encourage aggressive remediation of contaminated soil (see 63 FR at
35409) and reflects the Agency’s judgment that land disposal of these soils is reasonably
protective.

% See RCRA § 3004(m); 42 U.S.C. § 6924(m) (requiring that LDRs “substantially reduce the likelihood of
migration of hazardous constituents from the waste so that short-term and long-term threats to human health and the
environment are minimized").
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iv. USEPA revised the PCBs “action level” previously propdsed as part of Subpart S,
in light of the much higher cleanup levels long implemented under the TSCA PCB Cleanup
Policy (“TSCA Policy”). See 59 Fed. Reg. 62788, 62789 (Dec. 6, 1994). USEPA acknowledged
that the TSCA Policy’s level of 1 ppm was designed to meet a less stringent standard (that it
would not result in an unreasonable risk), than Subpart S’s 0.09 ppm “action level.” 59 Fed. Reg.
at 62794. However, because the TSCA Policy’s cleanup level was already determined to be
adequately protective of human health and the environment, the agency was compelled to replace

Subpart S’s action level of 0.09 ppm, with the TSCA Policy’s level of 1 ppm. /d.

v. Although USEPA’s PCBs regulations provide that a self-implemented cleanup
conducted in accordance with its terms does not preclude a later action pursuant to RCRA or
CERCLA,”" this provision was not intended to grant USEPA additional authority to reach PCBs
under RCRA. Rather, it “simply clarifies” that, because PCBs contamination commonly occurs
along with other contaminants of concern (“COC”), in particular, certain metals and organic
solvents, the RCRA or CERCLA cleanup authority would not be prevented from requiring
additional remediation with respect to such other COCs, merely because the facility owner had

already completed a satisfactory self—implementing cleanup of the PCBs under TSCA.*

3. Jurisdiction Under The HWA Can Be No Broader Than That Under
RCRA.

The HWA reflects a legislative intent that the New Mexico program regulate only those
wastes subject to federal regulation under RCRA. A comparison of the HWA and RCRA shows
a state legislative intent, manifested in express language, that the HWA cover only those wastes

subject to federal regulation under RCRA.%? This legislative limitation can be circumvented only

*! See 40 CFR § 761.61(a)(1)(ii).

%2 See 63 Fed. Reg. 35383, 35407 (Jun. 29, 1998): “Section 761.61(a)(1)(i1) simply clarifies that such action by the
facility does not bind other cleanup programs, such as CERCLA or RCRA, which remain free to determine which
parts of the facility they will address and how to do so, using their usual cleanup criteria. Since sites contaminated
with PCBs often contain other contaminants such as metals and organic solvents, each remedial action needs to
consider and address all constituents of concern. If a person is considering doing a self-implementing cleanup at a
portion of a facility likely to undergo cleanup under some other Federal or state program, the person would be well-
advised to coordinate with that program before proceeding, to avoid having to do further work after its self-
implementing cleanup was completed.”

*3 The HWA'’s definition of “hazardous waste,” Section 74-4-2.1, and “solid waste,” Section 74-4-2.M, are virtually
identical to the definition of those terms in RCRA.* See Section 1004(5), 42 U.S.C. § 6903(4) (definition of
“hazardous waste”) and Section 1004(27), 42 U.S.C. § 6903(27) (definition of “solid waste™), In addition, the
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if the EIB determines, “after notice and public hearing, that such federal regulations are not
sufficient to protect public health and the environment.™ The EIB has not made such a

determination or adopted any more stringent regulations for PCBs.

4. USEPA’s TSCA PCBs Program Is Non-Delegable.

USEPA made clear that, “[t]he TSCA PCB Program is not delegable, and EPA is not
delegating responsibility for implemcating TSCA Section 6(2) to the States.” 63 Fed. Reg.
35383, 35416 (Jun. 29, 1998). Theoretically, New Mexico could adopt a “PCBs look-alike
program” or “expand its State hazardous waste program by including PCBs” and thereby assert
authority over PCBs. See 59 Fed. Reg. 62788, 62832 (Dec. 6, 1994); see also 63 Fed. Reg. at
35416 (Jun. 29, 1998). New Mexico has not adopted a “look-alike” program for PCBs and has
not sought to expand its hazardous waste program to include PCBs. Thérefore, NMED is

precluded from imposing requirements for PCBs in the Draft Order.

5. The Draft Order Exceeds NMED’s Authority Because It Imposes
PCBs Requirements That Conflict With Or Duplicate TSCA
Requirements Imposed Upon The Laboratory By USEPA.

The Draft Order exceeds NMED’s authority by ordering the Laboratory to determine the
nature, amount and extent of contamination of PCBs allegedly released into soil, ground water,
surface water and sediment from regulated units or SWMUs.”> These requirements would
conflict with, and are duplicative of, the requirements imposed by USEPA’s existing and

imminently forthcoming TSCA permit for the Laboratory and, as such, are void.

USEPA Region 6 (“Region 6”) actively regulates disposal and remediation of PCBs at
the Laboratory, including through issuance of a TSCA permit for the Laboratory’s PCBs

management areas. This TSCA permit includes conditions for monitoring and cleanup of PCBs

Legislature precluded the EIB from listing as a hazardous waste “any solid waste or combination of solid wastes . . .
that has not been listed and designated as a hazardous waste by [EPA] pursuant to [RCRA).” Section 74-4-4.A(1).
This prohibition applies to, inter alia, whatever rules the EIB adopts for “the taking of corrective action for all
releases of hazardous waste or constituents from a solid waste management unit” within and beyond a facility’s
boundaries. §§ 74-4-4.A.5(h) & (i). '

% The HWA contains one other exception to the limitation, which is not relevant in this case, if a waste is imported
into New Mexico and the state of origin classifies the waste as “hazardous,” NMSA 1978, § 74-4-3.3 (1989).

% See supra, atn. 1.
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contamination in groundwater.”® In a draft public notice regarding reauthorization of the
Laboratory’s current TSCA permit (“Fact Sheet: PCB Landfill Re-Authorization”), Region 6
describes the applicable requirements for remediation of groundwater contamination related to

disposal of PCBs as follows:

In order to ensure that PCBs are rot a contaminant in Area G, the proposed

approval adds the new R-22 monitoring well into the groundwater monitoring

requirement, and eliminates the requirement to sample the springs at the bottom—

of the mesa which is at a remote distance from Area G. The proposed approval

requires that LANL sample for PCBs at all five ports once per year, and report

any positive results. If PCBs were to be detected in the ground water samples,

LANL would be required to report this to EPA. Under TSCA, this is would [sic]

be defined as illegal disposal, and would be referred to Enforcement for action:

under TSCA. Depending on the situation, an NOV [Notice of Violation] would

be issued with 6PD technical input to resolve the problem which would include

whatever remediation requirements are necessary to halt further contamination as

well as cleaning up the contaminated area as appropriate.
“Fact Sheet: PCB Landfill Re-Authorization for Los Alamos National Laboratory, Los Alamos,
NM” (“Draft Fact Sheet”), (Laboratory Supp. AR, at 83) transmitted by James Sales (Region 6),
Mar. 13, 2002, at “Discussion,” § 4. Therefore, as part of its reauthorization of the Laboratory’s
permit governing the treatment, storage, disposal and management of PCBs-containing wastes
under TSCA, Region 6 has expressly indicated that, if necessary to satisfy TSCA's standard that
PCBs contamination not pose unreasonable risks, it will order the Laboratory to conduct further

monitoring, characterization and remediation of PCBs contamination in groundwater.”’

The Laboratory has established a successful record of following TSCA guidance in
executing environmental restoration projects at sites with PCBs contamination. For example, as
part of a 1995 expedited cleanup at TA-3, the Laboratory excavated approximately 1,000 cubic
yards of PCB contaminated soils. Then, when USEPA Region .6 imposed a more stringent

cleanup criterion because of proximity to a water course, the Laboratory complied by removing

% Additionally, the Laboratory’s PCBs management program is subject to the “Federal Facility Compliance
Agreement on Storage of Polychlorinated Biphenyls,” adopted by USEPA, DOE, and the U.S. Naval Nuclear
Propulsion Program (“NNPP”) on August 8, 1996. Laboratory Supp. AR, at 21.

%7 See id. Region 6 would have the authority to pursue cleanup of PCBs under Section 7 of TSCA, the “Imminent
hazards” provision, which allows the Administrator to obtain “temporary or permanent relief as may be necessary to
protect health or the environment from the unreasonable risk associated with the” disposal of “an imminently
hazardous chemical substance or mixture” (15 U.S.C. § 2606).
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and disposing of an additional 2,400 cubic yards of rock and s0il.”® USEPA Region 6 supervised

and approved all aspects of this cleanup.”

The Draft Order’s requirements for monitoring, characterization and cleanup of PCBs are
inconsistent with the requirements imposed by Region 6 in the Laboratory’s TSCA permit. As
part of the existing permit’s renewal, Region 6 has tentatively approved a limited groundwater
monitoring waiver from the fequirements of 40 C.FR. § 761.75(b)(7), “based upon EPA’s
review of the design of the pits and shafts and geology reports of the area as they specifically
relate to the behavior of PCBs in soils and the disposal of non-liquid PCBs at this site.”'®
Further, Region 6 has expressly indicated that this groundwater monitoring waiver “may be
revoked if evidence is presented to EPA that PCBs are migrating through the tuff in a manner

that presents an unacceptable risk to human health or the environment.”'"!

In accordance with Region 6’s renewal of the Laboratory’s TSCA permit, the Laboratory
will discontinue monitoring of surface water springs at the bottom of the mesas, and instead
‘conduct annual sampling at all five ports of a new regional monitoring well, R-22. In contrast,
the Draft Order would require the Laboratory to increase the frequency of current PCBs
sampling at the very same springs that Region 6 has proposed to remove from the Laboratory’s
monitoring program (see Draft Order, Section IV.A.3.f£4.). In addition, the Draft Order would
require the Laboratory to sample sediment within MDA G and the canyon bottom (see Draft

%8 See “Major Accomplishments of the Environmental Restoration Project in Fiscal Year 2001, Julie A. Canepa,
Program Manager, Univ. of California, LANL, Mat Johansen, Project Manager, DOE, Los Alamos Area Office, at
46/51 of Power Point presentation, Laboratory Supp. AR, at 1); “Voluntary Corrective Action Completion Report
for Potential Release Site 03-056(c), LA-UR-01-5349, ER2001-0657, Sept. 2001, at iii.

¥ See “Approval of the VCA Report under TSCA 761.61(c) for PCB site 3-056(c) at Los Alamos National
Laboratory,” Nov. 28, 2001. Note that the Laboratory and USEPA Region 6 communicated with NMED with
respect to the development and implementation of the voluntary corrective action for this PRS, in accordance with
DOE'’s mandate to pursue all environmental restoration activities as part of a unified program and to encourage
public and inter-agency participation in such activities where possible and appropriate. For example, NMED
submitted comments on the Laboratory’s “Guidance for Evaluation and Cleanup of Polychlorinated Biphenyls
(PCBs),” Feb. 22, 1995, which the Laboratory submitted to USEPA Region 6. In fact, NMED commented to
USEPA Region 6 on the Laboratory’s PCBs Guidance. See letter “NMED Comments Regarding SWMU 42-003
and Proposed Guidance for Evaluation and Cleanup of Polychlorinated Biphenyls (PCB) at Los Alamos National
Laboratory (LANL),” R. Kemn, Technical Compliance Program Manager, Hazardous and Radioactive Materials
Bureau to B. Driscoll, RCRA Permits Branch, USEPA Region 6.

'% “Draft Los Alamos National Laboratory, PCB Pits and Shafts Approval Conditions,” Section IILA.1. Laboratory
Supp. AR, at 107.

101 Id.
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Order, Section IV.C.1.3.v, IV.C.1.c.v). Therefore, notwithstanding that Region 6 (the agency
with exclusive authority to regulate PCBs) has deemed the Laboratory’s TSCA permit and
tentative groundwater monitoring waiver adequate to protect human health and the environment,

NMED seeks to impose additional, duplicative and inconsistent requirements in the Draft Order.

NMED has further exceeded its authority by attempting through issuance of the Draft
Order to impose requirements for monitoring and cleanup of PCBs in soil and sediment, as

follows:

The Department has established soil cleanup levels for PCBs. Soil cleanup levels
for PCBs are discussed in the Department’s Position Paper “Risk-based
Remediation of Polychlorinated Biphenyls at RCRA Corrective Action Sites”
(March 2000). The default soil cleanup level for PCBs is 1 milligram per

kilogram (mg/kg).
Draft Order, § VIIL.B.1.a. NMED has no authority to establish additional cleanup levels for
PCB:s in soil and sediment, whether duplicative of USEPA’s requirements or not, as purported by
the Draft Order. In particular, NMED has overreached its authority in the Draft Order by
attempting to require that sampling and analysis must be conducted to assure that concentrations
of PCBs in surface flows and runoff from SWMUSs and AOCs do not exceed 0.014 pg/l, which is
the federal Clean Water Act’s Seétion 304(a) water quality criterion for freshwater aquatic
toxicity (see, e.g., Draft Order Table IV.A.5-1). As Region 6 stated in the forthcoming TSCA
permit renewal, surface and groundwater monitoring shall be conducted in accordance with the
conditions of the Laboratory’s TSCA permit and Storm Water Pollution Prevention Plan.'®
Imposition of any additional or duplicative sampling, monitoring, reporting, or other

requirements with respect to PCBs is clearly beyond NMED’s authority.

Finally, the Draft Order provisions would deprive the Laboratory of a key presumption
available to it under TSCA. The TSCA PCBs Cleanup Policy only requires a site owner to
investigate and cleahup PCBs contamination that poses an unreasonable risk of exposure to
PCBs. Absent a specific finding from the USEPA Regional Administrator, “PCBs disposed of,
placed in a land disposal facility (such as a'dump, landfill, waste pile, or land treatment unit) or

PCBs spilled or otherwise released to the environment, including areas contaminated by spills

102 See draft TSCA permit, at IILF.
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and releases such as sediments, prior to April 18, 1978, would be presumed to be disposed of in a
manner that does not present a risk of exposure, and would not necessarily require further
disposal action.” 59 Fed. Reg. 62788, 62792 (Dec. 6, 1994); see 40 C.F.R. § 761.50(b)(3)(i)(A),
finalized at 63 Fed. Reg. 3583, 35401 (Jun. 29, 1998); see, e.g., Rogers Corp. v. Environmental
Protection Agency, 275 F.3d 1096, 1102-03 (D.C. Cir. 2002) (remanding a decision by USEPA’s
Environmental Appeals Board that sustained an administrative law judge’s accelerated decision
that the respondent was liable for unlawful disposal of PCBs). The Draft Order does not afford
the Laboratory the opportunity for that presumption. Instead, the Draft Order attempts to force
the Laboratory to characterize and cleanup PCBs contamination, upon the mere assertion that

such contamination may present a risk of future harm to health or the environment.

* % * * *

Because PCBs are not subject to regulation pursuant to RCRA or the HWA, NMED has
no authority to allege that the disposal or release of PCBs may present an imminent and
substantial endangerment in the ISE Determination. As such, both the ISE Determination and all
provisions of the Draft Order that rely upon it or otherwise order monitoring, reporting and/or

cleanup of PCBs are unlawful.

E. The Provisions Of The Draft Order Are Contrary To Law Because The
Form Of The Order Improperly Deprives The Laboratory Of Fundamental
Fairness And Procedural Rights.

Summary of Comment

"The Draft Order purports that it will be issued as an “Imminent and Substantial
Endangerment Order” under Section 74-4-13.A of the HWA. However, the Draft Order’s
alleged basis content, timing, and the actions it attempts to direct, as well as the statements of the
Secretary and other NMED staff leading up to the Draft Order, vitiate the assertions that it is
based on an “imminent and substantial endangerment” and that the actions compelled by the
Order are necessary to address such endangerment. Instead, the Draft Order is, in sum and
substance, an NMSA 1978, Section 74-4-10.E (2001) corrective action order (a form of
compliance order) whose purpose is to direct, in a very controlled ‘and prescriptive way, the
conduct of corrective action at various SWMUs at the Laboratory. By labeling the corrective

action order an “Imminent and Substantial Endangerment Order,” the Department attempts to
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deny the Laboratory certain procedural rights and protections afforded to recipients of Section
74-4-10.E compliance orders. Similarly, by issuing any administrative order — whether an
endangerment order or a corrective action order — rather than modifying the existing RCRA
permit’s corrective action, NMED deprives the Laboratory of additional procedural rights
afforded for permit modifications. NMED’s attempt to circumvent and deprive the Laboratory

of its procedural rights violates fundamental fairness, and renders the Draft Order void.

Basis of Comment

The Draft Order purports to be issued as an “Imminent and Substantial Endangerment
Order” under Section 74-4-13.A of the HWA. However, all of the circumstances surrounding
the issuance of the Draft Order indicate that NMED has distorted the basis for its issuance:

e First, there simply is no basis for NMED to allege that there may be an “imminent
and substantial endangerment.” In Section I.B above, each of the endangerment
circumstances asserted by NMED in the Determination were carefully analyzed, and
found to be either flatly wrong, contradicted by the very administrative record
references cited within the ISE Determination, or belied by the weight of the evidence

in the administrative record as a whole.

e Second, until May 2, 2002 (the date of the release of the Draft Order), NMED staff
had made repeated public statements (before the Northern New Mexico Citizen’s
Advisory Board, or “NNMCAB,” and elsewhere) advising that, for over a year, it had
been preparing a corrective action order, that was to specify corrective action
requirements for various Laboratory hazardous waste units. NNMCAB Minutes and
Accompanying Exhibits, Laboratory Supp. AR, at 64 and 65. In fact, in his July 11,
2002 testimony before the U.S. Senate Committee on Environmental and Natural
Resources, NMED Secretary Maggiore himself called the Draft Order aA“Corrective
Action Order.” Maggiore Senate Testimony, Laboratory Supp. AR, at 104.

e Third, NMED’s actions demonstrate that it is not acting and cannot possibly be
considered to be acting out of any sense of public or environmental urgency or

impending harm. NMED staff consumed more than one year to prepare the text of
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the Draft Order, then released the order in draft form for 60 days of public comment,
then on its own initiative extended the public comment for another 30 days, and,
finally, has stated publicly that the final Order will not be issued for yet another 60 to
90 days after the public comment period. Presumably a situation that might present
an imminent and substantial endangerment would warrant a more expeditious agency
response; it almost certainly would not allow the amount of time necessary to receive

and respond to public comments.

Fourth, NMED’s frequent public statements about the environmental condition of the
Laboratory and the status of environmental response over each of the past three years
have all emphasized that the process of addressing the contamination from legacy
wastes was progressing satisfactorily. In fact, the NMED 2001 State of the
Environment Statement (issued on NMED’s wébsite), in its section devoted éxpressly
to “DOE Facilities” Affects [sic] on New Mexico’s Environment,” suggests nothing
about the presence of a hazard or a potential imminent and substantial endangerment.
Instead, the section notes that all detection of contaminants off of LANL property,
including at water supply wells maintained by Los Alamos County, “have .been below
regulatory standards™ and, for tritium, “well below the drinking water standards.”

State of the Environment, Chapter entitled “DOE Oversight,” at 2 of 4.

Fifth, the Draft Order’s contents mirror the content and process for corrective action
requirements, contradicting a claim that it is an endangerment order. Notably, no part
of the Draft Order’s detailed, prescriptive requirements is expressly linked to
addressing a claimed potential endangerment. Instead, starting on page 145, the Draft
Order’s prescriptive requirements are all couched in terms of “Corrective Measures”
(title of Section VII, at 145), or “Corrective Measures Evaluation” (Draft Order,
Section VILD, at 148), or “Corrective Measures Implementation” (Draft Order,
Section VILE, at 151). Beyond that, the Draft Order expressly provides (Section
VIL.D.6, at 151) that the “Corrective Measures Evaluation” is tantamount and
equivalent to EPA’s “Corrective Measures Study” for purposes of RCRA compliance.
A Corrective Measures Study (“CMS”) is the cornerstone of the federal and state
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corrective action process to address SWMU s at regulated facilities (see ANPRM, 61
Fed. Reg. at 19447 (May 1, 1996)).

e Sixth, the Determination, on which the Draft Order is supposedly based, states in the
first paragraph that it is issued under the statutory authority of NMSA 1978, Section
74-4-10.1 (1989) (*‘Hazardous Waéte monitoring, analysis and testing”), rather than
Section 74-4-13 (the imminent and substantial endangerment provision extending to
both “hazardous waste” and “solid waste™). This fact is further evidence that NMED

is not truly addressing an endangerment.

In short, given the Draft Order’s content, nature and timing and NMED’s well-
documented record of public statements to the contrary, NMED’s current allegation that an
endangerment exists and that the Dfaﬁ Order is necessary to address such endangerment under
Section 74-4-13, strains credibility. Instead, NMED’s statements, the administrative record, and
the content of the Draft Order itself indicate that, if anything, the Draft Order must be considered
a Section 74-4-10.E corrective action compliance order. It is a well-established principle of law
that the label an agency attaches to its action is not determinative; rather, the action will be
reviewed in light of the substance of what the agency has done. Continental Air Lines, Inc. v.
C.A.B, 522 F.2d 107, 124 (D.C. Cir. 1975); Sea-Land Service, Inc.v. Federal Maritime
Commission, 402 F.2d 631, 633 (D.C. Cir. 1968). Here, all indicia are that NMED has in effect

proposed a corrective action order.

Not only is the Draft Order void under Section 74-4-13, but the attempt to cast it as a
Section 74-4-13 endangerment order operates to deprive the Laboratory of all the procedural
rights to which it would otherwise be entitled in response to a compliance order. Specifically, an
NMSA 1978 Section 74-4-10.E corrective action compliance order (which can only be issued
upon the release of “hazardous waste” from a facility with interim authorization to treat, store or
dispose of hazardous waste) affords the recipient important procedural protections. Most
notably: (i) the recipient is entitled to a public hearing on the Order as a matter of right if the
recipient requests one within 30 days of the Order’s issuance; (ii) at the public hearing, the
recipient is entitled to an evidentiary hearing conducted by an independent hearing officer, with

the right to present testimony, to cross-examine witnesses presented by NMED, and to receive
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and review findings of fact and written recommendations by the hearing officer based on the
evidence submitted; (iil) the recipient may also receive certain pre-hearing discovery in
accordance with the provisions of 20.1.5.300, et seg. NMAC; and (iv) the order will not be
considered final for purposes of enforcement or judicial review until the hearing officer has
prepared a complete record of the proceedings, made a written recommendation to the Secretary
of NMED, and the Secretary has made a decision after review of that recommendation. NMSA
1978, § 74-4-10.H. and L. '

By contrast, an order issued under NMED’s imminent and substantial endangerment
authority in Section 74-4-13 does not afford a public hearing and the attendant rights to present
evidence, cross-examine witnesses, receive discovery from NMED, and obtain written findings
and reéommendations from an independent hearing officer. Further, orders issued under Section
74-4-13 are final and immediately enforceable, unless, after a hearing and upon good cause

shown, a stay of enforcement is granted by a court.

Thus, by attempting to disguise what is in reality a corrective action order as an-
endangerment order, NMED has not only painted an exaggerated and erroneous picture of the
environmental condition at the Laboratory; it has acted contrary to law by depriving the

Laboratory of procedural rights and fundamental fairness.

Moreover, regardless of the order’s form, the overriding reality is that the Laboratory has
had, for the past twelve years, been implementing a corrective action program pursuant to a
RCRA permit approved by USEPA and implemented by NMED since 1996 that contains a
“corrective action module” (Module VIII). By proposing the Draft Order, NMED has essentially
discarded the provisions of the permit module without even attempting to follow the NMED’s
administrative procedures for modifying the permit. This permit module is the detailed step-by-
step blueprint for the corrective action approach for all solid waste management units, or
“SWMUs,” identified at the Laboratory. Pursuant to that corrective action process (as well as
DOE guidelines), the Laboratory in the 1990 SWMU Report identified 2124 potentially
contaminated sites. USEPA Region 6 identified a subset of these potentially contaminated sites
to be included as SWMUs in the Corrective Action Module VIII of the Labofatory’s Hazardous

Waste Facility Permit. The remainder of the potentially contaminated sites identified in the
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SWMU Report, but not listed on the RCRA permit, were retained by the Laboratory’s
Environmental Restoration Project as areas of concern (AOCs). Collectively, SWMUs and
AOC s, are referred to as potential release sites (“PRS”). Originally, the Laboratory grouped the
PRSs into 24 Operable Units (“OUs”). To date, the Laboratory has submitted to NMED 24
Operable Unit RCRA Facility Investigati.ons Work plans. The Laboratory continues to
methodically evaluate the environmental conditions and hazards posed by each SWMU or group

of consolidated PRSs.

In all, over 40 major technical submissions have been made by the Laboratory over the
past eight years pursuant to the corrective action module of the RCRA permit. The SWMUs
specified in the permit, and the actions that are required for them, are addressed in substitute
fashion in Sections VII and VIII of the Draft Order (at 145-57), but the requirements applied to
them have been changed and expanded. In essence, after a decade of Laboratory deliverables
under the permit’s corrective action module, the Draft Order would unilaterally modify it. By
doing so, NMED is circumventing the pfocedural protections that would otherwise be afforded to
the Laboratory. For instance, Section E of the corrective action permit module provides a
dispute resolution mechanism for the Laboratory and NMED to follow in the event of any
differences of opinion. In addition, substantial changes regarding the remedial objectives, scope
or process would normally constitute “major permit modifications.” For any such “major
modification” to its RCRA Permit, the Laboratory would, pursuant to § 74-4-4.2.H, be afforded
the procedural right to a public hearing, to present testimony, to cross-examine adverse
witnesses, to receive findings of fact and the recommendation of a hearing officer, and the right
to judicial appeal of the modification before it becomes effective. The Draft Order provides

none of these protections.'®

Thus, by improperly classifying this corrective action as an endangerment order and by
circumventing the process for dispute resolution and modification of the RCRA permit, NMED
has deprived the Laboratory of its procedural rights and fundamental faimess. These

fundamental procedural flaws, by themselves, void the Draft Order.

193 Section II1.O of the Draft Order provides that the provisions of the order may be incorporated into the RCRA
permit when it is renewed, but NMED does not commit to do so.
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III. THE DRAFT ORDER IS ARBITRARY AND CAPRICIOUS AND NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE ADMINISTRATIVE
RECORD.

A. The Draft Order Is Arbitrary And Capricious Because It Contravenes,
Without Explanation Or Justification, Established USEPA And NMED
Practice Regarding The Role Of Risk Assessment and Land Uses In Remedy
Selection. i

Summary of Comment

Contravening a decade of regulatory acceptance, development, and use of risk-based
decisionmaking in setting final media cleanup levels, NMED in the Draft Order mandates the
application of standards promulgated under other regulatory programs — such as the Maximum
Contaminant Levels under the federal Safe Drinking Water Program — or soil contaminant levels
expressly set as screening levels, as the final cleanup standards. The staildards promulgated
under other regulatory programs were intended as indicators for water quality only, and were
never intended to be applied as cleanup goals for contaminated sites. Under the Draft Order, a
site-specific human health risk assessment can only become relevant after the respondent
demonstrates that the inappropriately mandated cleanup levels are technically infeasible.
Additionally, the Draft Order mandates that the Laboratory meet cleanup standards consistent
only with residential land use scenarios, even though the residential scenario is wholly
inconsistent with the current and future land uses at most affected properties. The approach used
in the Draft Order to develop and implement cleanup levels is contrary to USEPA’s corrective
action program ﬁpon which NMED’s program is modeled and is contrary to NMED’s own
corrective action guidance and practice. These deviations are completely unexplained and

unjustified, and are consequently arbitrary and capricious.

Basis of Comment:

NMED in the Draft Order virtually ignores the role of human health risk assessment in
determining final cleanup levels for corrective action by mandating in advance what the cleanup

levels will be:

e For soil, the cleanup levels for most chemicals are mandated by NMED to be those

listed in the Department’s Technical Background Document for Development of Soil Screening
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Levels (“NMED Soil Screening Level Guidance™) (Draft Order, Section VIIL.B.1) for residential

usces.

e For groundwater, the cleanup levels mandated by NMED for most chemicals
incorporate USEPA drinking water standards under the Safe Drinking Water Act, the New
Mexico Water Quality Control Commission (“WQCC”) standards, or USEPA Region 6 human
health screening levels for tap water (which all apply to treated water, not groundwater) (Draft

Order, Section VIILA.1).

o For surface watef, the cleanup levels mandated by NMED for most chemicals are the
surface water quality standards and criteria provided by USEPA under the Federal Water
Pollution Control Act (Clean Water Act), or in the surface water quality standards and
regulations adopted by WQCC under the New Mexico Water Quality Act. (Draft Order, Section
VIIL.C.1).

The Draft Order compels the Laboratory to comply with these mandatory cleanup levels
“unless otherwise specifically provided in this Order.” (Draft Order, Section VIII at 154).
Oddly, NMED has allowed only one avenue in the Draft Order for development of an alternate
cleanup level for any media at any site: where the Respondent can demonstrate to the
satisfaction of NMED that “achievement of the cleanup goal [established in Section VIII of the
Draft Order] at a particular site is technically infeasible,” then and only then is the Respondent
authorized to “prepare a site-specific risk assessment for that site to identify alternative cleanup
goals.” (Draft Order, Section VILC.1 at 146-47). While not defined in the Draft Order, other
NMED-administered regulations employing the term “technical infeasibility” indicate that it has
nothing do with risk assessment, but rather focuses on the limited effectiveness of available

technology.'®*

1% The term “technical infeasibility” is never defined in the Draft Order. Presumably its meaning parallels that of
the term in the WQCC’s groundwater regulations, where “technical infeasibility” is defined as when a responsible
person is unable to fully meet water pollution abatement standards using “commercially accepted abatement
technology,” in that a statistically valid extrapolation of future reduction in contaminants over a 20 year period using
the technology is measured at less than 20%. See 20.6.2.4103.E NMAC. A similar statistical test is required for a
demonstration of “technical infeasibility,” using currently available technologies, under the EIB’s underground
storage tank regulations. See 20.5.12.1228 NMAC.
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The Draft Order, by only allowing the Laboratory to set alternate cleanup levels through
a showing of technical infeasibility, ignores the WQCC’s allowance for alternative abatement
standards for groundwater and surface water cleanups in its abatement regulations.
20.6.2.4103.F NMAC. The WQCC specifically allows alternative abatement standards if
“compliance with the abatement standard(s) is/are not feasible, by the maximum use of
technology within the economic capability of the responsible person; or there is no reasonable
relationship between the economic and social costs and benefits (including attainment of the
[groundwater and surface water] standards ... to be obtained.” 20.6.2.4103.E(1)(a) NMAC.
The alternative abatement standard must be technically achievable and “cost-benefit justifiable”
and must not “create a present or future hazard to public health'®® or undue damage to property.”
20.6.2.4103.E(1)(b) & (c) NMAC. By eliminating the allowance of alternate abatement
standards, NMED has modified and made more stringent the applicable cleanup levels set by the

WQCC. There is no legal or factual basis to support such an action.

NMED’s nod to the role of risk-assessment as a tool of last resort, only at the back end of
the remedial sélection process and only after a demonstration of technical infeasibility, turns on
its head a decade of regulatory development, acceptance and implementation of risk-based
approaches to remedial decisionmaking, not only on the federal level, but also within NMED.
NMED’s written policies and guidances for RCRA corrective action are set forth in the NMED
RCRA Permits Management Program “RPMP Document Requirement Guide” (“RPMP
Guide”).'% In it, NMED has compiled various USEPA and NMED policies and rulemakings that
pertain to risk assessment and other parts of corrective action. See, RPMP Guide, Section II.B,
entitled “HSWA/Corrective 'A.ction.” NMED relies heavily on USEPA policy in part because, as
noted in Section I.A of these comments, NMED’s entire hazardous waste program is pattermed

after the USEPA hazardous waste program, structured to meet the federal minimum standards

1% Pursuant to 20.6.2.7.X NMAC, a hazard to public health “exists when water which is used or is reasonably
expected to be used in the future as a human drinking water supply exceeds at the time and place of such use, one or
more of the numerical standards of Subsection A of 20.6.2.3103 NMAC, or the naturally occurring concentrations,
whichever is higher, or if any toxic pollutant affecting human health is present in the water. In determining whether
a discharge would cause a hazard to public health to exist, the secretary [of environment] shall investigate and
consider the purification and dilution reasonably expected to occur from the time and place of discharge to the time
and place of withdrawal for use as human drinking water.”

106 See NMED, Water and Waste Management Division, Hazardous and Radioactive Materials Bureau (“HRMB”),
RCRA Permits Management Program, RPMP Document Requirement Guide, Volume 1- External, HRMB
Standard Operating Procedures Manual, Mar. 4, 1998 (“RPMP Permit Guide”). Laboratory Supp. AR, at 28.
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and (unlike many states) constrained 'by statute not to exceed such minimum standards. See
§ 74-4-4.A. Not surprisingly, in the RPMP Permit Guide, NMED has included with approval the
entire text of several of the key USEPA regulatory preambles addressing corrective action. One
of its more recent HRMB guidance documents includes a detailed appendix, “contain[ing] a
listing of some references that may be o_f value in defining the nature and extent of site

»107 nearly all of which are USEPA guidance documents. The

environmental contamination,
principles outlined in those USEPA preambles and guidance documents directly conflict with
NMED’s rejection in the Draft Order of the role of risk assessment in corrective action
. decisionmaking. For instance, in its most recent preamble statement addressing its corrective
action program, in 1996 (a statement included en toto in the RPMP Guide), USEPA announced
seven key operating principles of corrective action. The first and foremost principle — indeed,

the hallmark of the program — is identified as:

1. Corrective Action Decisions Should be Based on Risk.

As.in most USEPA programs, the Agency’s fundamental goal in the corrective
action program is to control or eliminate risks to human health and the
environment. Risk-based decisionmaking is especially important to the corrective
action program, where it should be used to ensure that corrective action activities
are fully protective given reasonable exposure assumption and consistent with the
degree of threat to human health and the environment at a given facility.

61 Fed. Reg. 19431, 19441 (May 1, 1996).

Consistent with this principle, “EPA’s program for corrective action implementation
incorporates risk-based decisionmaking through the corrective action process.” See 61 Fed. Reg.
at 19450. Implementation is accomplished by comparing data collected prior to or during the

AN 19

corrective action process, with predetermined “screening levels,” “target levels” or “action
levels,” such as Soil Screening Levels or standards promulgated under other regulatory programs
(e.g., Maximum Contaminant Levels (“MCLs”)). The action level serves merely as a “trigger”

for the agency to decide whether further evaluation is required. As explained by USEPA:

Actions levels should be distinguished from cleanup levels, which are determined
later in the corrective action process. Contamination exceeding action levels

197 “Guidance for Assessing Ecological Risks Posed by Chemicals: Screening-Level Ecological Risk Assessment,”
Final, NMED HRMB, Mar. 2000, at A-2 and A-3.
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indicates a potential threat to human health or the environment which may require
further study. Action levels also inform the permittee of the levels below which
the Agency is unlikely to require active remediation of releases, and provide a
point of reference for suggesting and support alternative remedial levels.

55 Fed. Reg. 30798, 30814 (Jul. 27, 1990).

Once further evaluation is conducteci, the actual cleanup level set by the agency is based
- on an evaluation of human health and ecological risk. As explained by USEPA, “Media cleanup
standards (and levels) should reflect the potential risks of the facility and media in question by
considering the toxicity of the constituents of concern, exposure pathways, and fate and transport
characteristics.” 61 Fed. Reg. at 19449. Unless available media cleanup standards were
developed using exposure and other assumptions consistent with the sité-speciﬁc conditions at
the facility in question, site-specific risk assessments are generally conducted to guide the

establishment of final cleanup levels. See id.

By contrast, in the Draft Order, NMED simply identifies “action levels” or “trigger
levels” set forth by NMED or under other regulatory programs and mandates them as the final
cleanup levels, without site-specific risk assessments and without a determination that the action
levels reflect assumptions relevant to the Los Alamos facility. This is not only contrary to the
USEPA corrective action program described above (which was incorporated with approval into
the NMED RPMP Permit Guide and is followed by NMED), but is contrary to the text of
NMED’s own policy documents. For instance, the NMED Soil Screening Level Guidance —

mandated as final cleanup levels in Section VIIL.B.1 of the Draft Order — expressly provides that:

SSLs do not in themselves represent cleanup standards, and the SSLs alone do
not trigger the need for a response action or define “unacceptable” levels of
contamination in soil. Screening levels such as SSLs identify the lower end of
this spectrum—Ievels below which there is generally no need for further
concern—provided the conditions associated with the development of the SSLs
are consistent.

NMED Soil Screening Guidance, at 2 (emphasis added).

Further, the sole NMED-authored guidance document on remedy selection in corrective
action — the NMED “Risk Based-Decision Tree” — expressly contemplates that a baseline human

health risk assessment may provide the basis for calculating site-specific cleanup levels. See id.
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The resulting site-specific cleanup levels are not expected to simply parrot the earlier human
health screening action levels, but should reflect refinements addressing the specific pathways
for exposure at the site, the mobility of the contaminants in affected media, and other relevant

factors.

Finally, NMED’s own regulations implementing the state’s Voluntary Remediation Act
(20.6.3.1. et seq. NMAC) confirms the state’s recognition of the role of site-specific risk
assessments in remedy selection. In those regulations, the performance standard established by
NMED for final remedy is the attainment of cleanup levels that reduce the cumulative individual
lifetime cancer risk to less than one cancer incident in 100,000 persons, which can be determined
by “performance of a detailed, site-specific human health and, if applicable, énvironmental risk
assessment.” 20.6.3.10.B 'NMAC.m8 We can see no reason why the level of protection of public
‘health, or the manner in which in which it is assured, should vary from a voluntary cleanup site

~ to the Lé,boratory.

The adverse consequences of the Draft Order’s approach for establishing cleanup levels
are further exacerbated by an equally unjustified and arbitrary mandate that the Laboratory apply
a residential land use scenario for cleanup of nearly all contaminants at every site throughout the
Laboratory. Draft Order, Section VIIL.B.1, at 155; Section XI.E.8, at 217. The Draft Order also
assumes residential and agricultural land use scenarios in establishing cleanup levels for
radionuclides (which NMED attempts to disguise as mere “reporting levels,” even though it has
no authority over radionuclides, as discussed herein at Section II.A). Draft Order, Section

VIIL.B.2, at 155-56.

There is no need to include a residential scenario when the prospect that such sites would
ever change to residential use is exceedingly small for a variety of reasons. Instead, risk
assessments and remedial decision_méking should reflect the “reasonable maximum exposure,” or

“RME,” for each site, under applicable land use scenarios. USEPA Region 6’s “Corrective

1% The Voluntary Remediation Act regulations allow an applicant to select at its option one of three alternate
methods to demonstrate the protection of public health, with site-specific risk assessment being one of them. All
"applicable standards prescribed by law" must also be achieved (20.6.3.10.B). The supposed "cleanup levels" set by
NMED in the Draft Order, for the reasons discussed in the text above, do not represent such standards.
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Action Strategy” expressly provides that corrective action decisions should only include current

or reasonable future land use assumptions:

[a] facility is not required to evaluate environmental data against all of the
exposure scenarios in the [bright-line (i.e., look-up) tables (‘BLTs’)]. The
comparison should be limited to the receptors and pathways that exist or
potentially exist at the facility based on current land use and reasonable
future land use assumptions (e.g., ambient air or ingestion of ground water or
surface water would not be evaluated when contaminants are not present or
pathways are incomplete or not expected to be complete).
Corrective Action Strategy: Guide for Pilot Projects, USEPA Region 6, Nov. 2000 (“USEPA

Region 6 Corrective Action Strategy™), at 4.5, Laboratory Supp. AR, at 44 (emphasis added).

"Furthermore, USEPA Region 6 has made it clear that “institutional controls” are not
necessarily required for the use of non-residential land use assumptions, but merely may be
required in certain environmental situations. Id., at 4.6. USEPA’s core corrective action

guidance reaffirms this principle, stating as follows:

The Agency believes that non-residential land use assumptions are appropriate for

many corrective action facilities. When remedies based on non-residential

exposure scenarios involve a combination of treatment and engineering or

institutional controls, program implementers and facility owner/operators should

use currently available tools to ensure that the remedy continues to achieve its

objectives over time and the land use assumptions remain valid. For example,

many implementing agencies allow facility owner/operators to use institutional

controls to ensure that exposure scenarios remain consistent with those used at the

time of remedy selection.
61 Fed. Reg. 19432, 19452 (May 1, 1996). NMED has cited with approval and incorporated the
text of this USEPA corrective action strategy guidance within the NMED RPMP Permit Writer’s
Guide. Thus, USEPA (as well as NMED) has made clear that use of a non-residential land use
scenario does niot necessarily require use of institutional controls, such as a deed restriction that
runs with the land and is filed with the state or county recording office. Rather, institutional
controls are merely one of the many tools available to regulatory agencies to ensure that the

remedy matches the current and expected future land use of the site.

In determining the reasonable future land uses, the Laboratory must be distinguished

from a more common industrial site. The Laboratory sits on a large site owned by the féderal

A
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government for almost 60 years. Its vital and unique national security mission is envisioned to
continue into the indefinite future: “DOE has decided to continue to operate LANL for the
foreseeable future and to expand the scope and level of its operations at LANL.” 64 Fed. Reg.
50797, 50803 (Sep. 20, 1999) (Record of Decision: Site-Wide Environmental Impact Statement
for Continued Operation of the Los Alamos National Laboratory in the State of New Mexico).'%”
Instead, the current and futuré land use of Laboratory lands is described and govemned by the
Laboratory Site Development Plan, Which is used by the Laboratory’s Environmental

Restoration Program:

to determine which Laboratory lands fall into the industrial and recreational
categories of land use, both currently and in the future. Industrial land use affects
Laboratory workers and is prescribed by the 30-year planning horizon for the
Laboratory’s mission and the continued operation of present-day facilities.

IWP, Rev. 8, Mar. 2000, at 3-24. The requirements imposed upon land uses by the Site
Development Plan, as well as the restrictions and requirements imposed upon land transfers,''°
clearly provide more than the “reasonable degree of confidence” that existing land uses are
unlikely to change and, moreover, that any transfers would be adequately protective of human
health and the environment. Therefore, the evidence in the record strongly contradicts the Draft

Order’s mandate of only residential land use scenarios for contaminated property.

NMED’s mandate that all corrective action sites within the Laboratory must comply with
the residential land use scenario is unrealistic, unreasonable, and, in light of the express guidance
of both USEPA and NMED, not in accordance with RCRA and the HWA. Secretary Maggiore

acknowledged that it would be inappropriate to require cleanup of all Laboratory property in

'% For DOE’s reaffirmation of the importance of continued and expanded use of the Laboratory lands as part of the
United States’ Nuclear Weapon Complex, see the Record of Decision for the Programmatic Environmental Impact
Statement for Stockpile Stewardship and Management. 61 Fed. Reg. 68014 (Dec. 26, 1996).

" DOE was directed to convey certain parcels of land at the Laboratory to the Incorporated County of Los Alamos
and the Department of Interior, in trust for the San Ildefanso Pueblo, by the Departments of Commerce, Justice, and
State, the Judiciary, and Related Agencies Appropriations Act, Fiscal Year 1998, Section 632 (42 U.S.C. 2391),
Pub. Law 105-119. See 67 Fed. Reg. 45495 (Jul. 9, 2002). Pursuant to Section 632, any transfer is subject to
suitability requirements, including identification of “any environmental restoration and remediation that would be
needed for each tract.of land.” 67 Fed. Reg. at 45496. In addition, the 2000 Record of Decision (“ROD") “for the
Conveyance and Transfer EIS stated that for the tracts that were conveyed in part, DOE would continue to resolve
outstanding national security mission support issues on the remaining portions of the tracts...” and that “DOE could
include deed restrictions, notices, and similar land use controls as deemed appropriate and necessary that are
protective of human health and safety to facilitate the transfer of the remaining portions of the tracts.” 67 Fed. Reg.
at 45496-97. :

7/31/02 : 133



accordance with residential land use scenarios, in a July 2, 2002 letter to Attorney General: “It is
likely that some portions of LANL and [Sandia National Laboratory] will not be closed at levels
clean enough as to allow for unrestricted use.”''' Moreover, nowhere in the ISE Determination,
Draft Order or administrative record has NMED offered substantial evidence or otherwise
determined that use of the residential land use scenario is appropriate for Laboratory properties.
As such, all requirements of the Draft Order ordering compliance with presumptive and
inappropriate cleanup standards, or mandating the application of residential land use scenarios in
remedy selection ‘throughout the Laboratory, are arbitrary and capricious and therefore void.
This is especially true, in light of the rigorous environmental review imposed upon any

contemplated transfer of Laboratory lands.

In sum, the Draft Order mandates that the Laboratory apply screening levels/action levels
as final cleanup levels and disallows the use of site-specific risk assessment to refine those |
cleanup levels except in the narrow circumstance where such improperly set cleanup levels are
demonstrated to be “technically infeasible.” As such, the Draft Order is contrary to USEPA and
NMED guidance, policy and practice with respect to the use of risk assessment in developing
appropriate cleanup levels. Furthermore, NMED’s dramatic departure from its own established
methodology and program for development of cleanup levels is completely unexplained and

unsupported. Additionally, by mandating the application of residential lanq use scenarios in
'remedy selection throughout the Laboratory’s corrective action sites, without any regard to
reasonable future land uses, NMED has further departed from USEPA and its own guidance on
implementation of RCRA and the HWA. As such, the Draft Order’s provisions are arbitrary,

capricious and unlawful.

B. The Draft Order Is Impracticable Or Impossible To Perform, Is
Unreasonably Burdensome Without Providing A Corresponding Benefit,
And Is Extraordinarily Prescriptive Without Adequate Justification In The
Administrative Record.

In Attachment 5, the Laboratory details 218 separate instances in which the Draft Order’s
provisions are either impracticable or impossible to perform, are unreasonably burdensome

without providing a corresponding benefit, or are extraordinarily prescriptive without providing

'"! See, Letter, from P. Maggiore, to Hon. Patricia A. Madrid, AttornéyGeneral, July 2, 2002.
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adequate justification based on substantial evidence in the administrative record. These reasons
alone render the Draft Order arbitrary and capricious and not justified by substantial evidence in
the administrative record. Because those objections are spelled out in detail in Attachment 6 and

so made a part of the Laboratory’s comments, we will not repeat them at length here.

However, without attempting to summarize or recount all of the problems identified in
the 218 comments listed in Attachment S, it is apparent that there are several issues common to
many of the comments. First, the 254 page Draft Order seeks to impose several hundreds of
highly specific requirements on the Laboratory. Unlike corrective action orders7 which specify
remedial action objectives and/or task objectives and require the recipient to submit for agency
approval a work plan to meet those objectives, the Draft Order attempts to dictate in minute
detail every aspect of the Laboratory’s performance of work. Perhaps the most extreme example
of this regards report formatting. Fully 31 pages of this administrative order specify the contents
and format required for each technical report, starting from the format of the title page and
continuing to a specification of what will be on each table and each figure in each report (Draft
Order, Section XI Reporting Requirements, af 195-225). The same unprecedented level of detail
is set forth in the Order for Investigation, Sampling Methods, and Procedures (Draft Order,
Section IX, at 158-81), Monitoring Well Construction Requirements (Section X, at 182-93) and

other requirements.

This is a prime example of the “command and control” regulatory approach that USEPA
and the wider regulatory and policy-making community have rejected in recent years as
anathema to the fundamental goals of producing results and increasing efficiencies. Yet for the
most highly prescriptive order issued under RCRA or a state analogue hazardous waste statute,
the record is notably devoid of any support for these prescriptive requirements. For example, the
Draft Order mandates -exactly four piezometers around the alluvial monitoring wells for Sandia
Canyon (Draft Order, § IV.B.5.b.ii, § 2, at 59) and “at least five” additional piezometers for Los
Alamos Canyon (Draft Order, § IV.B.1.e.v, § 4, at 47). The reasons why there must be precisely
four piezometers in Sandia Canyon, or at least five additional ones in Los Alamos Canyon, rather
than the two already included in the Laboratory’s workplan for this canyon, is completely
unexplained, either in the Draft Order or any other document in the administrative record.

Similarly, the Draft Order dictates without explanation exactly where the Laboratory must place
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its boreholes for groundwater monitoring of Pajarito Canyon/Cafiada del Buey (Draft Order, at

75), and other canyons.

If, contrary to practice, policy and precedent, NMED is determined to impose such

detailed requirements, it must justify them. As the New Mexico Court of Appeals has stated:

[A]ln agency’s action is arbitrary and capricious if it provides no rational
connection between the facts found and -choices made, or entirely omits
consideration of relevant factors or important aspects of the problem at hand.

Atlixco Coalition v. Maggiore, 125 N.M. 786, 793, 965 P.2d 370, 377 (Ct. App. 1998) (challenge
to the Environment Department Secretary’s approval of municipal solid waste landfill permit).
See dlso, Perkins v. Department of Human Services, 106 N.M. 651, 655 748 P.2d 24, 28 (1987)
(“Arbitrary and capricious action by an administrative agency consists of a ruling or conduct
which, when viewed in light of the whole record, is unreasonable or does not have a rational
basis, and “is the result of an unconsidered, willful and irrational choice of conduct and not the
result of the ‘winnowing and sifting process’...An abuse of discretion will also be found when

the decision is contrary to logic and reason.”) (citations omitted).

The New Mexico courts have further made it clear that agency orders and decisions must,
as a fundamental principle of administrative law, indicate the reasoning and basis on which the
agency acted, regardless of whether or not a statute or regulation so directs. First National
Bank v. Bernalillo County Valuation Protest Board, 90 N.M. 100, 113, 560 P.2d 174, 178
(1977). Then, applying all of the evidence in the whole record (not merely that cited by the
agency), it must appear that the substantial evidence demonstrates the reasonableness of the
conclusions reached by the agency. Duke City Lumber Company v. New Mexico Environmental
Improvement Board, 101 N.M. 291, 294, 681 P.2d 717, 719 (1984) (adopting the “whole record”
standard for purposes of determining whether an agency action is supported by substantial
evidence in the administrative record); National Council on Compensation Insurance v. New
Mexico State Corporation Commission, 107 N.M. 278, 282, 756 P.2d 558, 561 (1988). The
Draft Order, in the relevant instances cited in Attachment 5, fails to indicate a rational basis for
adopting the very particular requirements sought to be imposed on the Laboratory. In fact, in

most instances, the Draft Order and the administrative record fail to cite any basis for those
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requirements. As such, the agency’s unjustified decision to add those provisions to the Draft

Order is arbitrary and capricious, and such provisions must be stricken.

A second recurrent problem cited in many of the specific comments in Attachment 6 is
that the scope of and approach to gathering the information compelled by the Draft Order totally
ignore the wisdom of conducting corrective action data-gathering in a phased, logically-
sequenced fashion. In this respect, the Draft Order is directly contrary to USEPA’s program for
conducting corrective action, which has been cited with approval by NMED. Specifically,
USEPA'’s current corrective action strategy guidanc¢— “Corrective Action for Releases From
Solid Waste management Units at Hazardous Waste Management Facilities,” 61 Fed. Reg.
19432 (May 1, 1996) (“Corrective Action Strategy”) — identifies phased data-gathering as one of

seven basis operating principles of the corrective action program:

(4) Activities at Corrective Action Facilities Should be Phased.

Significant efficiencies can be gained by phasing corrective action at
individual facilities to focus on areas of the facility that represent the greatest risk
to human health and/or the environment. Phasing allows information obtained
from previous phases to be used for planning and refining subsequent
investigation or responses. Using a phased approach, response actions can be
taken at some high-priority areas of the facility while other lower-priority areas
are addressed at a later time.
61 Fed. Reg. at 19441. USEPA’s endorsement of a phased approach was first outlined in its
1990 proposed corrective action rule, 55 Fed. Reg. 30798, 30810 (Jul. 27, 1990) (“EPA also
anticipates that remedial investigations will typically be phased to avoid unnecessary
investigation where a concern can be quickly eliminated.”), and is currently followed. See,
USEPA’s July 26, 2000 “Results-Based Approaches to Corrective Action,” provided to USEPA
and state agency corrective action managers, Overview, at 4 (“significant efficiencies may be
gained by phasing corrective action at individual facilities to focus first on areas of the facility
that represent the greatest near-term threat to human health and/or the environment. Using a
phased approach, investigation and cleanup actions can be taken at high priority areas of the
facility to address the greatest risk and help achieve environmental indicators.”). Importantly,
NMED’s own corrective action program follows USEPA corrective action guidance, because

both USEPA’s 1990 proposed corrective action rule and USEPA’s. 1996 Corrective Action
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Strategy document are cited and reprinted with approval in the NMED RCRA Permit
Management Program (“RPMP”’) Permit Writer’s Guide (HRMP Standard Operating Procedures

Manual, Section II1.B.1), indicating that they are to be used as guidance.

Contrary to its own published policy guide, NMED, in scores of instances in the Draft
Order, completely rejects an iterative, phased approach to data-gathering. These instances are
detailed in Attachment 5. Fbr many of these efforts, such as the collection of groundwater
samples from the regional aquifer wells as per the NMED-approved 1998 Hydrogeologic Work
Plan, NMED had specifically approved the collection of data in phases and the Laboratory is in
the midst of that iterative program. By contrast, the Draft Order requires for many areas the
immediate, simultaneous installation of a whole panoply of boreholes and monitoring wells.
Draft Order, at 75-76. This scattershot approach will prevent the use of early data to inform and
shape in a intelligent way the focus of subsequent investigation and remediation, resulting in
inefficiencies and unnecessary costs. NMED’s rejection of phased data-gathering contravenes
both USEPA’s and its own corrective action program, without presenting any justification for
such a dramatic departure. That failing renders these provisions of the Draft Order void for

being arbitrary and capﬁcious.

A third recurrent problem cited in many of the 218 specific comments in Attachment 5 is
that NMED 1in the Draft Order summarily rejects the Laboratory’s endorsement and use of the
USEPA’s Data Quality Objective Process, a process used to ensure the return of scientifically

valid data. As USEPA’s 1996 Corrective Action Strategy outlined:

The DQO [Data Quality Objective] is used to specify the quality of the data,
‘usually in terms of precision, bias, representativeness, comparability, and
completeness...EPA has found that DQOs can and should be used to ensure that
environmental data are scientifically valid, defensible, and of an appropriate
levels of quality given the intended use for the data... EPA encourages program
implementers and facility owners/operators to use the DQO approach to define
adequate data collection for corrective action decisions. EPA has found that site
investigation can be expedited considerably when DQOs are carefully established.

61 Fed. Reg. at 19445.

The DQO process was first outlined in USEPA’s September 1994 “Guidance for the Data

Quality Objectives Process.” USEPA’s current corrective action policies continue to underscore
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the need to utilize the DQO process. In its 2000 “Results-Based Approaches to Corrective
Action” (p. 3), USEPA again reaffirmed that:

Project manager and facility owner/operators should tailor data gathering
strategies to the purpose for which the data will be used. The data gathered
should support selection and implementation of appropriate responses at the
facility. The overall degree of data quality or uncertainty that a decision maker is
willing to accept is referred to as the Data Quality Objective (DQO) for a
decision. ' : -

The DQO process embodies the heart of the scientific method, as applied to data-
gathering. The Laboratory has followed the DQO process since its advent in 1995. In fact, in
the last two Installation Work Plans submitted to NMED for approval -- in November 19, 1998
and March 2000 - the Laboratory expressly relied upon and incorporated the DQO
decisionmaking process. See, November 1998 IWP, at 3-19 to 3-21, and March 2000 IWP, at 3-
31 to 3-34. The IWP is the Laboratory’s master plan, approved by NMED, for the
implementation of corrective action at the Laboratory. The 1998 IWP — including its reliance on
the phased data gathering using the DQO process — was expressly approved by NMED in 1999;
NMED’s review of the March 2000 IWP submittal is apparently still pending. NMED in the
Draft Order compels the implementation of data vcollection in many different locations, and in
many different ways, simultaneously, without any specification of the data objectivesr. This
summary rejection of the DQO process previously approved by NMED at the Laboratory is

unexplained, and is arbitrary and capricious.

Additional instances and ways in which the Draft Order provisions are arbitrary and
capricious are detailed in Attachment 5, and made a part of the Laboratory’s objection to the

Draft Order on this basis.

C. The Draft Order Is Arbitrary And Capricious Because It Lacks A Nexus To
The Endangerment Alleged In The ISE Determination.

The Draft Order’s requirements lack the requisite nexus to NMED’s allegation of an
imminent and substantial endangerment to health or the environment. Section IV of the ISE
Determination ‘(“Potential for Exposure to Contaminants™) details very specific facts and
scenarios that NMED believes may result in potential exposures to human and/or ecological

receptors. However, the requirements of the Draft Order bear no actual or apparent relationship
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to NMED’s alleged “imminent and substantial endangerment.” The law is clear that an agency
may not issue corrective action requirements that do not bear “any clear nexus to protection of
human health and the environment.” In the Matter of Allied-Signal, Inc. (Frankford Plant),
RCRA Appeal No. 90-27, 4 Environmental Administrative Decisions (“Envt’l Admin. Dec.”)
748, 761-62 (Environmental Appeals Boafd (“EAB”) 1993) (remanding a permit condition
imposed by the USEPA Region that would have required a facility owner to provide notice to all
owners and residents of overlying property); In re Caribe General Electric Products, Inc.,
RCRA Appeal No. 98-3, 8 Envt’l Admin. Dec. 696, 712, (EAB, 2000) (“we have decided to
remand to the Region its decision to designate the Honduras Creek sediments as AOC-2 and
impose-corrective action requirements. We are not persuaded that the Region has provided
sufficient evidence on the pivotal questions of whether there is the requisite nexus between
Honduras Creek sediments and the Facility (i.e., whether the contaminants have migrated or are
migrating to Honduras Creek sediments from the Facility) and whether the sediments posed a

threat to human health and the environment.” (emphasis added)).

While the ISE Determination alleges a number of potential contaminant exposures for
human and ecological receptors, NMED nowhere alleges that the requirements of the Draft
Order are necessary or even related to averting such exposures, in the ISE Determination, Draft
Order or elsewhere within the administrative record. Rather, the requirements of the Draft Order
are too attenuated—temporally, geographically, and substantively—to qualify as necessary to
avert an alleged imminent and substantial endangerment. By issuing the Draft Order, NMED has
all but ignored the substantial site characterization activities already underway or completed by
the Laboratory, and effectively ordered the Laboratory to “start from scratch” with
implementation of an unprecedented schedule of detailed, prescriptive and burdensome
requirements. In so doing, NMED vitiates any claim that the Draft Order’s requirements are
necessary to avert an imminent and substantiai alleged endangerment, or that there is any such

endangerment.

As discussed in the preceding section, the agency must present a rational basis for each
specific iequirement it seeks to impose. Additionally, even where an agency chooses to impose
standard requirements for corrective action (e.g., a requirement that all environmental media

must be cleaned-up to contaminant concentrations that do not exceed screening action levels
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(“SALs™)), it must justify that such requirements are appropriate for the particular site and,
further, that there is an adequate nexus between such requirements and protection of human
- health and the environment. Allied Signal, 4 Envt’l Admin. Dec. at 760-62; Caribe General
Electric Products, 8 Envt’l Admin. Dec. at 712. In this case, NMED has not even endeavored to

make either determination.

We note that all public supply wells mentioned in Section IV of the ISE Determination
(“Potential for Exposure to Contaminants™) are located near the northeastern or eastern
geographic boundaries of the facility. By contrast, the Draft Order imposes reqﬁirements
throughout the entire 43 square mile facility. A substantial portion of the Draft Order’s
requirements require site characterization and corrective action for contaminants located in
watersheds that are far removed and down- or cross-gradient from the alleged potential
exposures (the drinking water wells). In other words, NMED has presented no evidence of a
requisite nexus between geographically remote, hydrogeologically down- or cross-gradient
locations where the Draft Order’s requirements must be implemented, and the alleged exposures
that it seeks to control. NMED’s failure to suggest the existence of exposure pathways between
existing contamination and human or ecological receptors has been discussed in great detail in
Section I.B above, as a basis for rejecting NMED’s determination that there may be an imminent
and substantial endangerment. In the absence of any such defined exposure pathways, the Draft
Order’s requirements bear no clear nexus to protection of human health and the environment. As

such, the Draft Order is arbitrary and capricious and must be withdrawn.

D. The Draft Order Is Arbitrary And Capricious And Not Supported By
Substantial Evidence In The Administrative Record Because It Is Internally
Inconsistent, Inconsistent With Prior NMED Statements Or Commitments,
Contrary To The Laboratory’s RCRA Permit, And Duplicates Without
Justification Prior And Current Data-Gathering And Investigation By The
Laboratory.

In Attachment 6, the Laboratory submits 108 detailed and separate comments on
provisions of the Draft Order that are arbitrary and capricious or not supported by substantial
evidence in the record, because the provisions are internally inconsistent, contradict numerous
prior NMED statements or . commitments of the NMED RCRA permit, or ignore and duplicate -

substantial work that has already been completed or is ongoing. Many of these comments
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document that NMED’s Draft Order completely changes basic conceptual approaches to
corrective action and other environmental restoration which NMED and the Laboratory had
previously discussed at great length, agreed upon, and the Laboratory was in the midst of
implementing. Some of these agreed-upon approaches that are now summarily cast aside were

set forth in:
e The Hydrogeologi(; Work Plan, approved by NMED in 1998;
e The Installation Work Plan, Revision 7 approved by NMED in 1999;
o The Canyons Core Document, approved by NMED in 1998; and

e The 24 Operable Unit RCRA Facility Investigations Work plans, approved by NMED
between 1992 and 1995.

Neither the Determination nor the Draft Order provides an adequate justification for
jettisoning the foundational approaches set forth in these and other documents. As such, the

Draft Order is arbitrary and capricious and therefore void.

E. The Draft Order Is Arbitrary And Capricious Because It Is Factually
Inaccurate.

In Attachment 7, the Laboratory details 54 épeciﬁc instances where particular provisions
of the Draft Order are simply factually wrong, or are materially misleading because they are
factually incomplete. The provisions must either be stricken from the Draft Order, or modified

appropriately as indicated.
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CONCLUSION

NMED’s power to act under the HWA is constrained by the statutory limitations imposed
by the New Mexico Legislature, by the exemptions Congress embedded in RCRA, by the
Supremacy Clause in the United States Constitution and by other federal and state law. The
Draft Order ignores these constraints by attempting to compel the Laboratory to implement an
investigation and a corrective action plan that is unprecedented in its geographic coverage, its
highly prescriptive requirements and its impermissible regulation of activities and contaminants
beyond the HWA'’s jurisdictional reach. Even if the Draft Order were a proper exercise of HWA
power (which it is not), it is invalid because it is factually unsupported, procedurally defective,
internally inconsistent, riddled with factual errors, contrary to NMED’s own policies and unduly
burdensome. .In short, the Draft Order, predicated on an equally flawed ISE Determination, is of

an ultra vires agency action.

For all of the reasons set forth in these comments, and based on a full administrative
record that includes the Laboratory’s additional submissions, the Laboratory requests that
NMED withdraw the ISE Determination and discontinue any further agency action on the Draft
Order. Rather, the energies and resources of both NMED and the Laboratory are best spent in
focusing on implementing and accelerating the comprehensive environmental restoration

program that is now underway.

Thank you for this opportunity to provide written comments on the Draft Order. If you
have any questions regarding these comments or if you need any further information, please feel

free to contact Deborah Woitte or Elizabeth Osheim at the Laboratory.
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Attachment 1

July 30, 2002 Letter from Beverly Ramsey, Division Director,
Laboratory Risk Reduction and Environmental Stewardship Division (“RRES”), to Ralph
Erickson, Director, Office of Los Alamos Site Operations, National Nuclear Security
Administration
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» Los Alamos

NATIONAL LABORATORY

Risk Reduction & Environmental Stewardship Division

PO Box 1663, MS 1591

Los Alamos, New Mexico 87545 Date: July 30, 2002
(505) 667-2211/Fax: (505) 665-8190 . Refer to: RRES-DO:02-51

Mr. Ralph Erickson

Director

Office of Los Alamos Site Operations
Department of Energy

528 35" Street, MS A316

Los Alamos, NM 87544

Dear Mr. Erickson:

SUBJECT: NEW MEXICO ENVIRONMENT DEPARTMENT (NMED) DRAFT
ORDER '

After the May 2, 2002 release of the Draft Order issued by the New Mexico Environment
Department (NMED) to the Laboratory, the Senior Executive Team of the Laboratory requested
that we reiterate the Laboratory’s plan for the risk reduction and environmental stewardship of
the Laboratory in a single, concise and updated document. This letter sets forth that plan.

The Laboratory has a comprehensive, multi-media plan for addressing environmental protection
activities at the facility that is currently being implemented, including the remediation of legacy
sites, surface and groundwater protection and long-term monitoring. Principal components of
this plan are summarized below and include the Corrective Action Program (including legacy
transuranic and mixed waste disposition), the Groundwater Protection Program and the
Watershed Management Program. Meeting the objectives of these programs will be significantly
enhanced through implementation of the Laboratory’s “Performance Management Plan for
Accelerating Cleanup” (PMP). The PMP sets forth an accelerated plan for completing
environmental restoration and legacy transuranic (TRU) waste disposition at the Laboratory by
2015 -- fifteen years earlier than currently planned.

In addition, as discussed below, the Laboratory has been proactive in initiating several
environmental programs that address legacy contamination and surface water and groundwater
concerns. The Laboratory has also voluntarily agreed to include within its environmental
restoration efforts the investigation and cleanup of contaminants, such as radionuclides and
polychlorinated biphenyls (PCBs), that are outside the regulatory authority of NMED. Over the
years, DOE and the Laboratory have worked cooperatively with NMED, at the senior
management, mid-management and staff levels, to ensure that the agency has the information
that it needs to effectively oversee environmental restoration and waste management activities at
the Laboratory. '
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The Laboratory’s key cohccptual approaches to the investigation and remediation of its complex
facility have been conducted with NMED participation, input and approval and are laid out in the
programs and key documents discussed below.

Corrective Action Program

Background. In the 1990 Solid Waste Management Unit Report, the Laboratory initially
identified 2124 potentially contaminated sites at the facility. EPA Region 6 identified a subset of
these potentially contaminated sites for inclusion as solid waste management units (SWMUs) in
Module VIII of the Laboratory’s Hazardous Waste Facility (HWF) Permit. The remaining
potentially contaminated sites (i.e., those not subject to RCRA/HWSA regulation) were retained
within the ER Project for investigation as areas of concern (AOCs). AOC:s are investigated and,
if necessary, remediated under DOE authority or other applicable authorities, such as the Toxic
Substances Control Act. Collectively, SWMUs and AOCs are referred to as potential release
sites (PRSs). Originally, Module VIII of the HWF permit prescribed a three-step corrective
action process for the investigation and remediation of SWMUSs: RCRA Facility Investigation
(RFI), corrective measures study (CMS), corrective measures implementation (CMI).

In 1996, EPA reevaluated this three-step process through the Subpart S rulemaking initiative and
recommended improvements to increase the speed, efficiency and protectiveness of corrective
action. The Laboratory, in coordination with NMED, then undertook several initiatives to
improve and accelerate the investigation and cleanup of PRSs. These initiatives included the
consolidation of PRSs based on contaminant source, location and potential cumulative risk, and
the grouping of PRSs within watersheds.

In recognition of insufficient resources at NMED to provide timely review of lengthy reports, the
Laboratory has participated in regular meetings with NMED in order to improve communication
and progress in the corrective action program, including: (1) since 1996, monthly progress
meetings to facilitate reporting and discussion of issues in a shorter time frame than that afforded by
written reports and correspondence; (2) for the last several years, High Performance Teams that
make decisions in real time about the investigation and remediation for approximately six major
projects; and (3) regular progress meetings held by senior DOE, Laboratory and NMED managers.

As discussed below, the following major program approaches, approved by NMED, are the heart
of the Laboratory’s corrective action program: (1) the “Installation Work Plan,” a prioritization
and schedule of all corrective action activities projected for the next five years, submitted
annually for NMED approval; (2) the grouping of PRSs within watersheds; (3) the prioritization
and evaluation/remediation of PRSs based on cumulative risk; (4) the collection of data in
accordance with EPA’s Data Quality Objective (DQO) process; and (5) expedited corrective
actions, as “voluntary corrective actions” or “voluntary corrective measures.”

Installation Work Plan/Watershed Approach. The Laboratory’s proposed corrective actions are
documented in the Installation Work Plan (IWP) and implemented through work plans submitted
to NMED for approval, as required by HWF Permit. The IWP ensures that all permit
requirements are met and provides the Laboratory with clear guidance on the methods and
priorities for investigation and potential remediation of sites. NMED has been an active
participant in establishing priorities for addressing PRSs through monthly progress meetings and
High Performance Team meetings. Further, priorities for site activities are set in the annual IWP
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work schedule that establishes the specific corrective action work that the Laboratory will
perform each year.

The most recent IWP revision, Revision 8, which incorporates an integrated, watershed-based
approach, was provided to NMED for approval on March 30, 2000. Although NMED has not
yet approved Revision 8, it did approve a significant change in methodology, the watershed
approach, in a March 23, 1999 letter to the Laboratory. The watershed approach is a systematic,
integrated, risk-based process for characterizing PRSs that follows EPA guidance. The last IWP
approved by NMED was Revision 7 in 1999.

Risk-Based Approach. LANL’s corrective action decisions are based on degree of risk in
accordance with EPA’s risk assessment strategy and guidance, which recognizes a risk-based
approach in order to address and accelerate corrective actions. EPA’s risk-based approach was
initially adopted and supported by NMED policy and guidance. The Draft Order, however,
moves away from this agreed upon risk-based approach undertaken by the Laboratory at great
expense, and ignores and negates years of significant work and progress already made.

Data Quality Objectives (DQOs). The corrective action program follows EPA’s data quality
objectives (DQO) methodology, which builds on existing data in order to focus potential future

activities. Under this approach, the need for additional work is based on the outcome of an
iterative process to determine additional data needs for adequate characterization. Developing
DQOs prior to data collection provides a systematic procedure for deciding when and where to
collect samples and how many samples to collect. The DQO process has been used successfully
at LANL to locate wells, monitor surface water, collect sediment/soil and biota samples, and
collect other data to make and support remediation decisions. In contrast, the Draft Order
prescribes sample location, sample collection and monitoring without appropriate levels of
planning and awareness of objectives.

Voluntary Actions. Where the Laboratory believes that it is in the public interest to expedite
cleanup at sites, the Laboratory has proceeded with the cleanup as an “interim action,”
“voluntary corrective action” (VCA) or “voluntary corrective measure” (VCM), notwithstanding
the lack of official NMED approval. This approach has NMED’s concurrence and VCAs and
VCMs are performed with varying degrees of NMED involvement. For a VCA or VCM to be
performed, there must be both a clear and final remediation goal and an obvious method for
implementing that goal. VCAs/VCMs are performed with the understanding that the Laboratory
may be required to revisit remedial action taken at the site due to the limited involvement of
NMED at the time of remedy implementation. In all, since 1993, the Laboratory has undertaken
and completed approximately 110 voluntary cleanup actions or measures at 100 SWMUs.

Reports. Working with NMED, LANL modified the format and content of documents to
produce clear, readable reports that simplify regulatory review. For example, NMED and the
Laboratory agreed that the inclusion of the laboratory’s final chemical analytical data reports,
including QA/QC results, was excessive and voluminous, as the Laboratory is required to
maintain this information in its archives. Instead, summary tables of the information were jointly
developed with NMED, which are included in reports. In a January 15, 2002, letter to LANL,
NMED stated, “In order to streamline report submittal repetition should be avoided and only
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relevant sections of the annotated outline included...” Contrary to this recent letter, the Draft
Order requires the inclusion of the final chemical analytical data reports, including QA/QC
results. This approach is inconsistent with RCRA requirements and the industry standard, as
well as NMED’s “Document Requirement Guide” and the formats already agreed upon with
NMED.

The Laboratory's ongoing corréctive action program, which is continually being improved upon in
-coordination with NMED, incorporates the consolidation of PRSs, a watershed approach, use of risk
as a basis for remediation decisions, voluntary corrective actions, joint NMED and Laboratory
decision making and real-time review by NMED - all with the goal of improving and accelerating
investigations and cleanup of PRSs. In contrast, the Draft Order would prolong and delay cleanup
activities, including RFIs currently underway.

Legacy Transuranic/Mixed Waste Disposition. The Laboratory has developed a plan to
accelerate the treatment and off-site disposal of legacy mixed low level waste and for transuranic

(TRU) waste characterization and disposal at the Waste Isolation Pilot Plant (WIPP) for all New
Mexico legacy TRU waste. The proposal is projected to save over $500 million lifecycle waste
management costs. The plan will continue the acceleration of the Federal Facility Compliance
Order, Site Treatment Plan milestones and complete the shipment of all legacy TRU waste by
2010, instead of the 2030 date in the present baseline plan. The plan consists of a risk based
approach by performing early characterization and shipping of approximately 2,000 high activity
drums that account for about 60% of the risk of dispersible radioactivity in TRU waste in storage
at TA-54. Legacy TRU waste from Sandia National Laboratory and Lovelace Respiratory
Research Institute are also planned to be consolidated at LANL for characterization and
shipment to WIPP.

Groundwater Protection Program

The Laboratory’s groundwater protection strategy is a dynamic approach to protecting the
groundwater resource from unacceptable impacts by Laboratory activities. Fundamental to this
strategic approach are five critical elements of groundwater protection — characterization,
monitoring, environmental restoration, prevention, and communication. To accomplish
groundwater protection, these elements are fully interactive and interdependent.

Hydrogeologic Characterization. Characterization is needed to establish fate and transport rates
of contaminants in groundwater and to establish monitoring locations and requirements. This
characterization is currently being accomplished through the Hydrogeologic Work Plan (HWP),
which was approved by NMED in March 1998. The primary purpose of the HWP is to
characterize the hydrogeologic setting in order to design a monitoring network. This site-wide
hydrogeologic characterization program is being conducted on an aggregate basis, with optimum
sequencing of groups of the regional aquifer wells to meet data needs by reducing uncertainty
and risk. The potential sources of contaminants, direction of flow, velocity of flow, and
transport processes must be understood to ensure that monitoring wells are optimally located and
constructed to detect potential contamination. The scope of the HWP includes data collection in
up to 32 regional aquifer wells and 51 alluvial wells, data analysis using modeling tools, and data
management. To date, 12 regional aquifer wells and approximately 30 alluvial wells have been
completed and are providing the desired geochemical and water level data.
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The HWP was designed to be iterative, using analytical tools to learn from each new well. Thus,
the number and location of subsequent wells is based on a thorough review of existing data and
other relevant information. The Laboratory used EPA’s DQO process to develop the HWP and
to iterate on the data collection requirements for hydrogeologic characterization. These
characterization activities are intended to fulfill regulatory requirements under RCRA/JHWA and
to satisfy institutional objectives in the Laboratory’s Ground Water Protection Management
Program (GWPMP) Plan that was submitted to NMED in 1996.

Hydrogeologic characterization is critical to remediation and monitoring. Characterization is not
only crucial to identification of the need for remediating identified groundwater contamination,
but also for establishing the location and design of monitoring systems to demonstrate the
success of remediation.of groundwater contaminants. In contrast, the Draft Order requires
installation of a fixed set of wells at fixed locations without a technical basis or understanding of
the hydrogeologic setting that is needed to design a monitoring network.

Monitoring. Groundwater monitoring has been conducted on and around the Laboratory for
more than 50 years. Approximately 80 monitoring locations have included water supply wells,
springs, and a limited number of test wells and is described in the GWPMP. NMED and other
organizations, however, questioned the adequacy of this existing monitoring system, because the
hydrogeologic setting beneath the Laboratory was not adequately understood. The Laboratory
then developed the Hydrogeologic Workplan to address this concern. As stated above, the
primary purpose of the Hydrogeologic Workplan is to characterize the hydrogeologic setting in
order to design a monitoring network. As the characterization work is accomplished, the
adequacy of the existing monitoring network will be documented and necessary enhancements
will be implemented. The Laboratory will use the resulting monitoring network to
comprehensively evaluate groundwater quality. The collected groundwater quality data will be
used to verify the effectiveness of PRS remedial actions, potential groundwater remedial actions,
and pollution prevention activities in Laboratory operations.

Environmental Restoration. The corrective action program discussed above will assess PRSs
and, as necessary, remediate contamination from those PRSs. It will address all potential sources
of groundwater contamination by ensuring that the actions at PRSs meet the established
groundwater protection criteria. At that point, the focus will be on long-term monitoring to
document the effectiveness of the corrective action activities. The comprehensive monitoring
network described in the previous sections will be used not only to ensure that implemented
remedies remain effective, but also that ongoing operations are conducted in an environmentally
sound manner.

Pollution Prevention. The Laboratory has established a Prevention Program that promotes and
coordinates pollution prevention and waste minimization improvements. Prevention supports
and integrates the reduction of hazardous and radioactive materials in operational processes. It
also supports pollution prevention projects that upgrade specific Laboratory operations. This
reduces the risk of new environmental releases.
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Communication. Since 1998, the DOE and the Laboratory have held quarterly status meetings
with NMED, citizens’ groups and other interested parties to provide updated information and
solicit input on the status of the well drilling program under the HWP. The Northern New
Mexico Citizens Advisory Board is also provided regular updates on these programs and special
presentations, as needed. Additionally, an External Advisory Group of experts has been
established that meets with stakeholders on a semi-annual basis to elicit concerns and feedback
on the program. Minutes from the meetings and annual groundwater status reports are
distributed to all interested parties. In addition, LANL updates a publicly available web site on a
weekly basis (http://wgdbworld.lanl.gov). The database contains comprehensive information on
water supply well and monitoring well analytical chemistry data, groundwater levels, well
construction, geophysical logs, borehole videos, as well as extensive information on surface
water monitoring information.

Watershed Management Program

The Watershed Management Program is responsible for evaluating the Laboratory’s 1mpacts to
surface water, alluvial groundwater, soils, and sediments on and off the Lab. The program’s
objectives include full compliance with water quality standards, and evaluating and reducing risk
to human health and the environment. The Watershed Management Program is based on EPA
guidance on managing from a watershed perspective. For corrective action activities, NMED
has approved a watershed approach.

PRSs. Since 1992, the Laboratory has installed, inspected, and maintained erosion controls at
PRSs. In 1997, the Laboratory developed Standard Operating Procedure (SOP) 2.01 to identify
PRSs that may adversely impact surface water quality. PRSs were prioritized based on their
erosion potential using criteria such as proximity to watercourse, percentage of slope, percentage
of vegetative cover, and runoff and run-on factors. NMED's Surface Water Quality Bureau saw
this process as a model for other storm water permitted facilities in the state.

The Surface Water Assessment Team (SWAT) was established in 1997. The team includes the
Laboratory, DOE, NMED’s Hazardous Waste Bureau, NMED’s Surface Water Quality Bureau
and NMED’s DOE Oversight Bureau. Based on evaluations of erosion potential, SWAT
members recommended installation of Best Management Practices (BMPs) at PRSs with high
erosion potential. Erosion assessments have been completed at 1400 sites; 340 sites have
moderate to high erosion potential. BMPs have been placed at 220 sites, at a cost of over
$500,000. The SWAT determined that 80 sites did not require BMPs due to adequate
stabilization, minimal sediment migration potential or lack of contamination. The remaining 40
sites are awaiting SWAT review. This represents a 90% completion rate for evaluating the
moderate to high erosion potential SWMUSs/AQOC:s at the Laboratory. The controls include run-
on diversion, flow dissipation, sediment filtration, sediment retention, and soil stabilization.

The Laboratory inspects and maintains these erosion controls quarterly or after a half-inch rain
event. After the Cerro Grande Fire, the Laboratory coordinated with NMED to evaluate 65 PRSs
burned by the fire, and promptly replaced damaged erosion controls.

Site-Wide Monitoring. For more than 30 years, the Laboratory has operated its Environmental

Surveillance Program. This program has always included monitoring of surface water, alluvial

groundwaters, sediments, and soils. The Laboratory has voluntarily expanded the intensity of
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runoff monitoring over the past seven years to now include nearly 80 automated gauging stations
across the Laboratory. For storm water, the Laboratory is one of the most intensively monitored
facilities in the world.

The Laboratory NPDES Multi-Sector General Permit (MSGP) is administered by EPA and
covers point source discharges of storm water from industrial activities. About 40 of the 80
stations are used to collect samples to comply with the MSGP. However, voluntary monitoring
under the Watershed Management Program includes an exhaustive analytical suite at all 80
stations. The analytical requirements under the Watershed Management Program are much more
comprehensive than the analytical parameters required for compliance with the MSGP. In the
interest of responsible stewardship of the lands entrusted into the Laboratory’s care the sampling
frequency also exceeds what is required for compliance with the MSGP. Watershed monitoring
is designed to detect, for example, contamination coming from a Laboratory operation, or from a
discharge that has received inadequate treatment, or from an unreported spill, or resulting from
erosion of a PRS. The monitoring program is also designed to evaluate impacts from natural
sources. This information guides the Laboratory in controlling or remediating impacts from
current or historic operations. Watershed monitoring will also indicate whether efforts to
revegetate headwaters burned by the Cerro Grande Fire are successful.

An example of the Watershed Management Program’s watershed approach, and its commitment
to coordination among state, federal, and local agencies, is the PCB sampling and evaluation
program. In the past two years, an NMED representative sampled for PCBs in canyons draining
the Laboratory and the Los Alamos County townsite. PCBs are not detectable using the EPA
approved analytical method, but are detectable using a new, more sensitive method. In response,
the Laboratory invited the State, County, and Pueblos to participate in developing a study to
measure low-level PCBs in Los Alamos canyons, as well as in the Rio Grande above and below
the Laboratory. Water, sediments, soils, and fish in the watershed region above Cochiti
Reservoir will be sampled. While literature shows that PCBs are ubiquitous in the environment
due to widespread past use in electrical transmission and other industrial uses, as well as airbome
distribution, the study will attempt to determine if there is a background concentration of PCBs
in various media that is necessary to understand and interpret PCB measurements associated with
activities at LANL or Los Alamos County. This background may be useful in interpreting PCB
data from other parts of New Mexico.

Point Source Discharges. In addition to these monitoring and storm water programs, the
Laboratory has an NPDES permit, issued by EPA and certified by NMED, that contains
industrial wastewater discharge limits. The Laboratory has 19 MSGP Storm Water Pollution
Prevention Plans to control pollutants in storm water from its industrial activities.

Data. Data from these programs are freely available to regulatory agencies and to the public at a
Laboratory website: http://wgdbworld.lanl.gov. It is also available, with discussion and
interpretation, in the annual Environmental Surveillance Report published by the Laboratory.

In addition to ongoing monitoring programs the Laboratory is continuing to develop a model
predicting erosion from PRSs, uncontaminated areas, canyon sides and canyon bottoms. This
model will allow the Lab to implement cost effective mitigations with increased confidence. The
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Watershed Management Program will continue to improve understanding of natural processes at
work in the watersheds as they recover from the fire, and improve understanding of the nature
and movement of potential contaminants from PRSs and other sources.

Other Programs. In addition to the Laboratory’s Watershed Management Program, other
programs augment ongoing efforts. For example, the Laboratory has solicited bids to construct a
subsurface “reactive barrier” consisting of filtering materials that would cleanse alluvial
groundwaters of contaminants. Depending on the success of the reactive barrier, it may serve as
a cost-effective model for removing contaminants at other canyons and sites in New Mexico.

Central to the Laboratory’s Watershed Management Program is a commitment to improved
coordination among federal-and state agencies, Pueblos, municipalities and stakeholders. To that
end, DOE and the Laboratory formed and are currently active participants in the Pajarito Plateau
Watershed Partnership. The Partnership is made up of representatives from NMED, Pueblos,
citizen groups, U.S. Forest Service, Bandelier National Monument, and Los Alamos County. Its
purpose is to protect, improve and/or restore the quality of water in the Pajarito Plateau
Watershed with a focus on erosion control. The Partnership has high-level management support
as a working group of the multi-agency East Jemez Natural Resource Council. The Partnership
has been awarded a 319 Grant from the State for conducting outreach and demonstration
projects. The Partnership is developing another 319 Grant proposal for conducting watershed
activities to control erosion. '

Conclusion

Under DOE’s authority, the Los Alamos National Laboratory has demonstrated itself as a good
steward of natural and cultural resources within the 43 square mile federal reservation. LANL
has established meaningful risk reduction efforts addressing historical operations and
environmental contamination. I believe it is critical for LANL to implement the Accelerated
Environmental Management Program which focuses on completion of legacy transuranic waste
disposition at WIPP, protection of the regional aquifer, cleanup of watersheds which could have
the potential for off-site transport, and long-term stewardship of remediated areas as well as
operational areas of the Laboratory. With the implementation of this 13 year, intensive program,
the Laboratory can meet the expectations of its owner, regulators and the public while
maintaining its national security mission.

If you have any questions, or concems, please contact me at (505) 667-2211.

Sincerely,

=
Beverly A. Ramsey,

Acting Division Leader
Risk Reduction and Environmental
Stewardship Division
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Attachment 2

The ISE Determination Contains Numerous Inconsistencies And Factual Inaccuracies,
Is Not Supported By NMED’s Cited References, And Is Otherwise Contrary To Law.

1. ISE Determination, § 2 (p. 1). In the second sentence NMED incorrectly states
that, “[t]he canyons run roughly east to west or southwest.” Canyons typically ‘run’ from the
head of the canyon to the mouth of the canyon. Thus, the statement is factually inaccurate. At
the Laboratory facility, the heads of canyons are often in the west/southwest and canyon mouths
are in the east.

2. ISE Determination, § 3 (p.1). NMED inaccurately states that, “[h]ydrogeologic
investigations have identified four discrete hydrogeologic zones beneath the Pajarito Plateau on
which the Facility is located,” including “intermediate perched water in the volcanic rocks
(Tschicoma Formation and upper and lower members of the Tshirege Member of the Bandelier
Tuff).” Non-canyon-specific intermediate perched water is not known to exist in the Tshirege
Member of the Bandelier Tuff at the Facility and therefore should not be described as a separate
hydrogeological zone.

3. ISE Determination, § 6 (p. 2). NMED inaccurately states that, “[t]he Facility is
currently owned and operated by the United Sates Department of Energy and operated by the
University of California (the ‘Facility Operators’).” The owner of the Facility is the Department
of Energy (“DOE”); the Facility is operated by the Regents of the University of California.

4. ISE Determination, § 8 (p- 2). NMED inaccurately states that, “[t]he Omega West
Reactor is scheduled for decontamination and decommissioning in 2006.” Decontamination and
decommissioning of the Omega West Reactor is beginning this year (2002) and will likely be
completed prior to 2006.

5. ISE Determination, § 17 (p. 3). There is no explanation why the particular “16
year period from the early 1970’s to middle 1980°s” is relevant to description of solvent use.
Without any such explanation, the use of a particular 16-year period is arbitrary. Furthermore,
while this paragraph describes the quantity of solvents “used,” it does not convey important
information also contained in the referenced document, the February 2002 draft Center for
Disease Control and Prevention, “A Summary of Historical Operations at Los Alamos National
Laboratory and Associated Off-Site Releases of Radionuchdes and Other Toxic Metals-Draft
Report, Version 2G” (“draft CDCP 2002”). The draft CDCP 2002 states that the identified
quantities are “released or lost to the atmosphere.” One of the documents that provided these
quantities stated that “the amount of airborne solvents is taken from LASL stock issue records.”
In light of this, NMED’s citation of the CDCP 2002 fails to convey that use of solvents very
likely resulted in air emissions, and not “releases” of solid waste to the environment. If NMED
had data concerning the amounts that were land disposed, this would be more meamngful than
simply to state the amount used.

6. ISE Determination, § 25 (p. 4). NMED inaccurately states that, “[t]hroughout the
Facility, large quantities of solvents have been released at accelerator operations.” Rather, large
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quantities of solvents are not typically associated with the operation of an accelerator. Moreover,
this paragraph is not supported by the cited document, the February 2002 draft Center for
Disease Control and Prevention, “A Summary of Historical Operations at Los Alamos National
Laboratory and Associated Off-Site Releases of Radionuclides and Other Toxic Metals-Draft
Report, Version 2G” (“draft CDCP 2002”). Rather, the draft CDCP 2002—a draft document for
public comment—states that, “[a]cclerator complexes within DOE have been found to release
large quantities of solvents.” It further states that, with respect to releases of solvents from
LANL accelerator facilities, “[1]ittle operational data concerning the quantities and releases have
been found for 1970s and 1980s during systematic search of CRC records holdings.” Moreover,
as described in the above comment regarding paragraph 17 of the ISE Determinuiion, the draft
CDCEP report also says that the identified quantities are “released or lost to the atmosphere.” One
of the documents that provided these quantities stated that “the amount of airborne solvents is
taken from LASL stock issue records.” As such, it is misleading for NMED to cite the draft
CDCP 2002 report in the ISE Determination for the proposition that solvents were “released,” a
term-of-art that has a specific connotation under RCRA and the HWA, because it unfairly
suggests that such “releases” were to soil, groundwater or surface water, when, in fact, the
evidence supports that a large percentage, if not all, were emitted ta the air. In light of the
foregoing, the draft CDCP 2002 report does not support NMED’s allegation that large quantities -
of solvents have been released from accelerator operations at the Laboratory. Finally, NMED
incorrectly refers to the site name with the acronym “(LAMPF),” when, in fact, the site name has
been changed to Los Alamos Neuron Science Center, which is referred to by the acronym
“LANSCE.”

7. ISE Determination, § 27 (p. 5). NMED’s statement that iodide leaked from drums
in the 1950s is wholly irrelevant and does not support the existence of an endangerment
condition. The iodide was stable, in solution with sodium hydroxide, and was used to scrub the
ventilation exhaust air. It may have been commingled with plutonium and possibly uranium and
was not accelerator-produced radioactive material.

8. ISE Determination, § 33 (p. 6). NMED states that the four absorption beds at
MDA T received wastewater between 1945 and 1983. This is factually inaccurate. According to
the 1988 and the 1990 SWMU Reports, the four absorption beds at MDA T received waste only
until 1967.

9. ISE Determination, § 35 (p. 6). NMED states the dimensions of the shafts at
MDA T as 8 feet in diameter and 18 to 68 feet in depth, when in fact the 1988 and 1990 SWMU
Reports state diameters ranging from 4 to 8 feet, and depths ranging from 15 to 69 feet (the 1988
SWMU report quotes depths from 20 to 60 feet).

10.  ISE Determination, § 38 (pp. 6-7). This paragraph contains a number of factual
and legal errors. NMED incorrectly describes the location of nuclear device safety and related
testing as occurring only at Areas 2, 2A and 2B. Such tests were also performed at Areas 1, 3,
and 4. In addition, if NMED only intends to describe testing conducted at the referenced sites
(Areas 2, 2A, and 2B), then it has incorrectly stated the depth of such shafts as ranging from 50
feet to 120 feet below the ground surface. Depths of the shafts at the three referenced sites
extend, at most, to 78 feet below ground surface. Furthermore, NMED incorrectly asserts that
such testing “resulted in releases.” The materials remain effectively contained within the shafts;
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hence, placement of such materials in the shafts at MDA AB has not resulted in a “release” to the
environment. Finally, in this paragraph, NMED estimates the amount of beryllium placed in the

“subsurface at MDA AB as “11 to 13 kg,” which is inconsistent with the amount stated by NMED
in Section II.A.5.15 of the Draft Order.

11.  ISE Determination, § 42 (p. 7). NMED incorrectly states that, “MDA C
encompasses 11.8 acres and consists of seven disposal pits, a chemical disposal pit, and 108
shafts.” According to the 1988 and the 1990 SWMU Reports, there are a total of 7 pits,
including the chemical pit, at MDA C. Furthermore, NMED has mischaracterized existing
contarninant levels at MDA C by asserting that, “[hjigh activities of radionuclides, including
tritium,” and “high concentrations of volatile organic compounds [‘VOCs’]) have been released
from MDA C to the vadose zone.” In fact, the RCRA Facility Investigation’s (“RFI”) analytical
data demonstrate that only tritium was detected at levels exceeding the Screening Action Level
(“SAL”), and that high concentrations of VOCs have not been detected in pore gas at MDA C.

12.  ISE Determination, § 43 (pp. 7-8). NMED incorrectly states that, since 1957,
MDA G “has been the Facility’s primary radioactive and mixed waste disposal site.” While
three waste streams (asphalt, circuit boards, and soil from TA-3 SWMU cleanup) have been
placed in Pit 37 since then, NMED did not require that Pit 37 be managed as an active mixed
waste unit. In this paragraph, NMED incorrectly states that there are 47 disposal pits at MDA G,
when, in fact, there are only 34, which, incidentally, is correctly reported by the immediately
following paragraph.

13.  ISE Determination, § 44 (p. 8). NMED incorrectly states that, “MDA G
encompasses 100 acres.” While Area G is approximately 100 acres, MDA G occupies only a
portion of Area G and is only about 63 acres. In addition, NMED incorrectly states that solid
and mixed wastes were placed in pits, trenches and shafts since 1957, and further incorrectly
states that classified mixed waste was disposed at MDA G until 1985.

14.  ISE Determination, § 48 (p. 8). NMED incorrectly states that, “[t}he Facility
Operators disposed of hazardous and radioactive wastes, including HE, in nine shafts at MDA H
from 1960 to 1989.” Only one shaft, shaft #9, received hazardous waste after 1980. Finally, all
hazardous waste disposal at shaft #9 ceased in 1985, not 1989.

15.  ISE Determination, § 49 (p. 8). NMED inaccurately states that, “[t]he Facility
Operators disposed of liquid hazardous and radioactive wastes at MDA L from 1959 to 1986,”
when, in fact, MDA L did not receive any wastes after 1985. In the third sentence, NMED
inaccurately states that, “[t]he area is covered by an asphalt pad and is presently used for
permitted waste storage management,” which fails to reflect that the Laboratory also stores
mixed waste on the referenced asphalt pad pursuant to interim status authorization.

16.  ISE Determination, § 50 (p. 8). In the second sentence, NMED mischaracterizes
use of MDA L surface impoundments by stating that, “[tJhe impoundments were used at various
times from 1972 to 1986.” In fact, the impoundments were not used for storage and/or treatment
after 1985. In the fourth sentence, NMED inaccurately states that the impoundment was filled
“to 25% of its 2000 cubic foot capacity,” when, in fact, current information indicates-that the
impoundment was filled to within 3 feet of the surface. Furthermore, the dimensions described
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by NMED could not possibly yield a volume capacity of 2000 cubic feet. Additionally, in the
fifth sentence, NMED says that, “[t]his impoundment was used as secondary containment for oil
storage for an unknown duration,” when evidence indicates that it was used as such for about 3
years.

17.  ISE Determination, § 52 (p. 9). In the second sentence, NMED incorrectly states
that the referenced pit is “filled to an estimated 10%” of its 28,800 cubic foot capacity. “Table
5.3-5 of the May 1992 RFI Work Plan for OU-1148 indicates that the total specified volume of
waste disposed in Pit A is 300.84 cubic feet. Therefore, the referenced pit is filled to an
estimated 1.04% of its capacity. e

18.  ISE Determination, § 55 (p. 9). No evidence exists to support that
trichloroethylene, dichloroethylene and dichloroethane were released into, and detected in,
groundwater beneath the Facility.

"19.  ISE Determination, § 56 (p. 9). NMED incorrectly states that, “HE compounds
and metals have been detected in groundwater beneath the Facility at levels in excess of
maximum contaminant levels (‘MCLs’) set by the EPA under the federal Safe Drinking Water
Act...” USEPA has not established MCLs for HE compounds, but has only proposed health
advisory levels.: These do not constitute enforceable standards.

20.  ISE Determination, § 60 (p. 10). The 1990 SWMU Report does not support the
statement that solvents were released from the cooling towers at TA-2. Further, even if solvents
had been emitted from the towers in uncontained gaseous form, they would not have met the
definition of solid or hazardous waste. In addition, radionuclides associated with the reactors at
TA-02 are categorized as source, special nuclear, and/or by product material that is subject to the
Atomic Energy Act and exempt from RCRA. As such, there is no basis for NMED to allege that
contamination resulting from discharge of radionuclides or solvents at the cooling towers may
present an actionable endangerment condition.

21.  ISE Determination, § 67 (p. 10). NMED’s reference to “natural uranium” is
irrelevant to its endangerment determination, because such uranium is categorized as a source,
special nuclear, or by product material that is subject to the Atomic Energy Act and exempt from
RCRA. In addition, no information exists in the administrative record to support that uranium
was managed at Building 16-340. Also, as discussed in Section II.B of these comments,
materials were not “released” from Building 16-340, but rather were “discharged” pursuant an
outfall subject to the Federal Water Pollution Control Act.

22.  ISE Determination, § 69 (p. 10). NMED incorrectly states that wastewater from
Building 16-340 was discharged untreated to the 16-260 outfall. Wastewater from Building 16-
340 was not associated with the 16-260 outfall.

23.  ISE Determination, § 73 (p. 11). NMED misleadingly presents the NMED
residential soil screening level for RDX (44 ppm), when the preceding paragraph only reports
upon concentrations of the explosive compound in surface water (800 ppb below the 16-260
outfall). By suggesting a meaningless comparison between a soil screening level and surface
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water concentrations, NMED inappropriately exaggerates the nature of contamination related to
the 16-260 outfall.

24. ISE Determination, § 84 (p. 12). NMED presents a misleading juxtaposition by
stating that, “[c]admium, copper, lead, nickel, silver, and zinc exceed background concentrations
in shallow (<18 inches) samples while TCE, silver, chromium, cyanide and some radionuclides
have been detected to depths of 100 feet, the furthest extent of investigation thus far.” NMED
does not describe whether such constituents'may be naturally occurring, whether concentrations
or activity levels detected at such depths exceed either the relevant constituent’s background
level or the applicable analytical method’s level of significant uncertainty. Without such
information, there is no basis for juxtaposing and thereby attempting to establish a relationship
between shallow concentrations and concentrations at depths of up to 100 feet.

25. ISE Determination, § 90 (p. 13). NMED reports that both hazardous constituents
and radionuclides have been detected in Acid Canyon and, based upon this coincidence alone,
speculates, “that hazardous constituents were discharged concurrently with radionuclides.” The
fact that contamination was detected at the same location in the same media does not lend any
support to NMED’s assertion that hazardous constituents and radionuclides were concurrently
discharged.

26. ISE Determination, § 92 (p. 13). Because “residual treatment sludge” is not
released from the TA-50 wastewater facility, there is no basis for including any reference to such
sludge in Section III.G, “Releases of Contaminants from TA-50.”

27. ISE Determination, § 100 (p. 14). NMED misleadingly states that, “[p]lutonium,
a strongly sorbing element, was detected in shallow alluvial aquifer well MCO-7.5 (2844 meters
down gradient of the outfall) within a couple of years after operations at TA-50 began, and
plutonium continues to be detected.” The referenced 2000 Environmental Surveillance Report
does not support that plutonium “continues to be detected” in MCO-7.5. Rather, the same report
explains that reported values only qualify as detections if they exceed both the MDL and three
times the individual measurement uncertainty (2000 Environmental Surveillance Report, p. 222).
None of the values for plutonium at MCO-7.5 qualify as a detection. In addition, the first
document that NMED has referenced as supporting this statement, “Purtymun 1975,” was not
included by NMED on the ISE Determination’s list of “References” (pp. 20-22). The Laboratory
has, however, located a document by Purtymun, published in December 1975, which it believes
may be the referenced “Purtymun 1975.” This document, “Hydrogeology of the Pajarito Plateau
with Reference to Quality of Water, 1949-1972” (“Purtymun 1975”), does not support the
existence of an imminent and substantial endangerment related to discharge from the outfall at
TA-50. By stating that plutonium “was detected... within a couple of years after operations at
TA-50 began,” NMED attempts to suggest a causal relationship between commencement of
operations at TA-50 and the alleged detections of plutonium in MCO-7.5. While Purtymun 1975
confirms that the TA-50 treatment plant commenced operations in 1963 and that well MCO-7.5
is located 2844 meters downstream of TA-50’s outfall (Purtymun 1975, pp. 119, 150), this report
clearly demonstrates that concentrations of plutonium were higher at MCO-7.5 before the TA-50
treatment plant commenced operations. In 1961- 1962, before the treatment plant commenced
operations, plutonium was detected at MCO-7.5 at 3.1 pCi/L total plutonium (id., p. 156). In
contrast, detections of plutonium in the years immediately following commencement of the

73102 A2-5



treatment plant’s operations are notably lower: in 1963, they were less than 0.5 pCi/L; in 1964,
0.5 pCi/L; and in 1965, less than 0.5 pCi/L (id., p. 157). Therefore, the referenced report does
not demonstrate an increase in levels of plutonium i well MCO-7.5 following the
commencement of operations and discharge at the TA-50 treatment plant outfall. As such, it
does not support any inference that discharge from the TA-50 outfall has caused a condition
presenting an imminent and substantial endangerment. Moreover, for the reasons set forth in
section II(B) of these comments, NMED lacks authority under the HWA to regulate, or base an
endangerment determination upon, solid or dissolved materials originating in these outfall
discharges because of their regulation under the Federal Water Pollution Control Act.

PR 3

28.  ISE Determination, § 103 (p. 14). While the NMED here stated that “high
explosives (e.g., TNT)... have been disposed of at [MDA CJ},” the 1988 and 1990 SWMU
Reports state that no high explosives (“HE”) were disposed of at the site.

29.  ISE Determination, § 104 (p. 15). NMED inaccurately states that, “[a] variety of
chemicals...were disposed of at Pit 6, the chemical disposal pit at MDA C.” The chemical
disposal pit was located at Pit 7, not Pit 6.

30. ISE Determination, § 108 (p. 15). In the second sentence, NMED states that
monitoring of subsurface pore gas occurred in 1999; pore gas monitoring has detected these
solvents since the later part of the 1980s. In addition, in the first sentence, NMED says that a
plume of vapor gas has been identified, “although not fully characterized.” While additional
studies could always be performed at any site, it is inaccurate for NMED to suggest that the pore
gas plume at MDA L has been insufficiently characterized.

31.  ISE Determination, § 113 (p. 16). In this paragraph, which is situated in Section
IV, “Potential for Exposure to Contaminants,” NMED misleadingly states that a water supply
well for the Community of White Rock draws water from the regional aquifer. NMED provides
no evidence -that any contaminants have been detected in the referenced well or that such
contamination exceeded background concentrations for Northern New Mexico or applicable
Maximum Contaminant Levels (“MCLs”). In the absence of evidence that contaminant
concentrations exceed the applicable regulatory levels, it is inappropriate and scientifically
irresponsible for NMED to suggest that the mere existence of a water supply well near the
Laboratory presents a potential for exposure to harmful contamination and, hence, an imminent
and substantial endangerment.

32. ISE Determination, § 116 (p. 16). In this paragraph, which is situated in Section
IV, “Potential for Exposure to Contaminants,” NMED describes the presence of wildlife and
livestock “downgradient from the Facility,” and such wildlife’s and livestock’s use of surface
water flowing from the canyons, seeps and springs. However, there is no evidence from
sampling or analyses that would indicate that wildlife or livestock have been adversely affected
by exposure to contaminants. Screening and risk assessments have not found any adverse affects
on wildlife populations. In addition, there is no evidence that consumption of exposed wildlife
and livestock has or will cause any public health concerns. As such, there is no basis for NMED
to assert that such potential exposures present an endangerment condition.
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33.  ISE Determination, § 117 (p. 16). The detection of mercury, plutonium, and
trittum in rodents does not mean that the animals are being adversely affected by contaminants.
The Laboratory has conducted screening assessments using ecological screening levels and has
found no potential adverse impacts on ecological receptors. In addition, a separate Laboratory
analysis of the mercury levels in rodents from DP Canyon has demonstrated that the level of
mercury found in rodents does not affect the Mexican spotted owl, which preys on the rodents
and 1s a threatened and endangered species. [citation to study to be submitted.] As such, there is
simply no basis for NMED to suggest, as it intends to, the existence of an imminent and
substantial endangerment to threatened ecological receptors.

34. ISE Determination, SectionV (pp. 16-19). Section V, “Toxicity of
Contaminants,” contains a lengthy description of toxicological analyses for a number of
hazardous constituents and radionuclides. NMED’s parroting of such toxicology is ill-placed
within the ISE Determination; that is, the fact that the identified chemicals and radionuclides can
be toxic to animals, plants, and/or humans does not provide evidence of the existence of an
imminent and substantial endangerment at the Laboratory Facility. Furthermore, NMED’s
listing of such toxicology within the ISE Determination leaves out key information needed to
assess the toxicity of these substances as they are found at the Laboratory. Whether a substance
is toxic to a human being or a plant or animal depends on many factors. Most important is the
concentration of the substance received by the “receptor.” Toxicologists say, “The dose makes
the poison.” For example, the ISE Determination discusses health effects of selenium without
providing the dose level that produces these effects. But at some levels, selenium, like other
substances, is beneficial. The label of a common multivitamin (Centrum Performance) states that
each tablet contains 70 micrograms of selenium, 100% of the “daily value.” Each tablet also
contains zinc, magnesium, copper, manganese, chromium, and molybdenum. If selenium and
these other substances can be beneficial to human health at some levels, at what levels are they
harmful? The ISE Determination lacks the information to answer this question, as well as other
pertinent questions: is there a pathway by which the substance will reach a receptor (i.e., if the
substance is in the ground, but does not move or migrate, there is no pathway); what is the level
of sensitivity of the receptor, what is the duration of the receptor’s likely exposure to the
substance; if the substance migrates, is it changed by reactions with chemicals encountered as it
moves, or diluted with water or clean sediments? The Determination does not provide any of this
information. It therefore does not support a finding of imminent and substantial endangerment.
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Attachment 3

July 23, 2002 Letter from Los Alamos County
Deputy County Administrator Fred Brueggeman.
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Il LOS ALAMOS COUNTY  commrcomcs

*o" Los 2D Council Chairman

| m— Geoff Rodgers
ﬁ wmenss  P.O. Box 30 Los Alamos, New Mexico 87544 (505) 662-8080 FAX 662-8079  Council Vice-Chair
| sm— Frances M. Berting

¥ weiy Councilors
Diane Albert

| I Lawry Mann
Lewis Muir

Patricia (Patt) Rogers
Sharon Stover

COUNTY ADMINISTRATOR
July 23, 2002 Mary M. Mcinerny

To WHOM IT MAY CONCERN:

I am presently employed by the Incorporated County of Los Alamos, Los Alamos, New
Mexico (“County”), as the Deputy County Administrator. | have served in this capacity since
March 2001. | have been employed by the County for 12 years and have served in the County
Administrator’s Office for 6 years.

To the best of my knowledge, during my service in the County Administrator’s Office no
official of the County has received notice from the New Mexico Environment Department
(“Department”) pursuant to section 74-4-13.C NMSA, that the Department has received any
information or made any determination that hazardous waste presents an imminent and
substantial endangerment to human health or the environment at any location in the County. No
County official has received from the Department a copy of a Determination signed by Peter
Maggiore, Secretary of the Department, on May 2, 2002, or has received a copy of the
Department’s Draft Order.

The basis for my knowledge in this matter is that | have not personally received any
such notice or documents from the Department; and under the business practices of the
County, | would be informed if any other County official had received such notice or copies of
these documents from the Department. In addition, | made a reasonably diligent inquiry of the
key staff within the County Administrator’'s Office to learn if they had heard or seen of any such
notice regarding the potential endangerment determination by NMED, and was advised by them

“that they had not.

Sincerely,

FRED BRUEGGEMAN
DEPUTY COUNTY ADMINISTRATOR
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Attachment 4

The Specific Provisions Of The Draft Order Which Attempt To Regulate Radionuclides
Are Preempted By And Otherwise Contrary To Federal Law.

NMED does not have authority to regulate radionuclides at the Laboratory. As discussed
in Section II.A, Congress granted DOE exclusive authority at its facilities to regulate source,
special nuclear and byproduct materials, and broad authority to adopt regulations to govern
nuclear safety activities for the protection of huinan health and the environment. New Mexico
incorporated into the HWA the explicit exemption in RCRA for source, special nuclear and
byproduct materials, as well as RCRA’s provision that RCRA yields when it conflicts with AEA
regulations. NMED’s regulation of the hazardous component of mixed waste is limited: NMED
cannot regulate the radioactive portion of the mixed waste nor can its regulation of the hazardous
portion conflict with DOE regulation of the radioactive portion of the mixed waste.

DOE’s nuclear safety requirements, which regulate all radionuclides including naturally
occurring and accelerator-produced materials, occupy the field of nuclear safety, thereby
preempting any attempted state nuclear safety regulation at DOE facilities. In addition, since the
contradictory and intrusive requirements in the Determination and the Draft Order conflict with
DOE nuclear safety requirements by thwarting the full accomplishment of Congress’ objectives -
and by making it impossible for DOE to also comply with its nuclear safety requirements, they
must yield to DOE’s AEA authority.

Given the extent of the Draft Order’s regulation of radionuclides, if the Laboratory were
to highlight each and every indirect and direct radionuclide regulation, almost every paragraph of
the Draft Order would have to be discussed. Thus, the following comments offer a
representative selection of the Draft Order’s extensive, intrusive, conflicting and unlawful
regulation of radionuclides at the Laboratory:

1. Draft Order, Section IIL.B, § 6 (p. 13). In addition to specifically referring to
radionuclides, the Draft Order also unlawfully attempts to regulate radionuclides through broadly
defining “contaminant” to include “any radionuclide; perchlorate; and any other substance
present in soil, sediment, rock surface water, groundwater, or air for which the Department
determines that monitoring, other investigation, or a remedy is necessary to carry out the
purposes of this Order.” NMED does not have authority to regulate radionuclides. Accordingly,
all Draft Order provisions which refer to contaminants that include any radionuclides are
unlawful.

2. Draft Order, Section II.A.4, ¥ 3-8 (p. 3) (Item 8): The Draft Order unlawfully
regulates radionuclides by requiring the Laboratory to conduct an “investigation and, as
necessary, cleanup of contaminants” in the Laboratory’s Technical Areas. This sweeping and
unlawful regulation of radionuclides also ignores the limitations on the HWA regulation of
mixed waste: NMED cannot regulate the radioactive portion of the mixed waste nor can its
regulation of the hazardous portion conflict with DOE regulation of the radioactive portion of the
mixed waste. Accordingly, this provision is preempted by and otherwise contrary to federal law.
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3. Draft Order, Section [V.A.3,9 13 (p. 22) — 1 4 (p. 24): The Draft Order
unlawfully regulates radionuclides by imposing an evaluation of “‘radiochemical factors
influencing the transport of contaminants in groundwater.” The Draft Order imposes this
overbroad, intrusive and unlawful requirement on the Laboratory’s technical areas and canyon
watersheds. NMED does not have authority to regulate radionuclides. Accordingly, this
provision is preempted by and otherwise contrary to federal law.

4. Draft Order, Section IV.A.3.f, § 3 (p. 28) — § 2 (p. 29): By ordering the
monitoring, sampling, analysis and reporting of radionuclide constituents in groundwater from
springs, the Draft Order unlawfully regulates radionuclides including total uranium, “tritium, - -
strontium-90, technicium-99, cerium-137, isotopic americium, isotopic uranium, isotopic
plutonium and gamma spectroscopy” and “additional analytes not listed.” NMED does not have
authority to regulate radionuclides. Accordingly, this provision is preempted by and otherwise
contrary to federal law.

5. Draft Order, Section IV.A.4, § 3 (p. 29) — 1 3 (p. 30): By ordering “investigations
to fully characterize the current surface water hydrology, and the nature, extent, fate and
transport of sediments and contaminants in surface water at and downgradient to the Facility,”

* the Draft Order unlawfully regulates radionuclides. This intrusive provision imposes, among
other things, the monitoring, collecting and analyzing sediments for radionuclides. NMED does
not have authority to regulate radionuclides. Accordingly, this provision is preempted by and
otherwise contrary to federal law to the extent it applies to radionuclides.

6. Draft Order, Section IV.A.5, 1Y 4-9 (p. 30), Table IV.A.5-1 (pp. 31-34): The
Draft Order unlawfully regulates radionuclides by requiring the collection of surface water
samples and “laboratory analysis of the specific analytical suites” including “radionuclides.”
NMED does not have the authority to regulate these radionuclides. Accordingly, this provision
is preempted by and otherwise contrary to federal law.

7. Draft Order, Section IV.B, § 2 (p. 35) - § 2 (p. 64): The Draft Order’s provision
for extensive canyon watershed investigations unlawfully regulates radionuclides. For example,
the Draft Order unlawfully requires a “radionuclide survey of all bed and banks of the stream
course, sediment sampling and analysis for “radionuclides (including total uranium),” surface
water monitoring, sampling and analysis for “radionuclides (including total uranium)”
groundwater monitoring, sampling and analysis for “radionuclides (including total uranium)”
and an investigation report in Pueblo Canyon. This Section of the Draft Order imposes similarly
unlawful requirements on other canyons, including Los Alamos Canyon, Mortandad Canyon,
Water Canyon, Pajarito Canyon and Sandia Canyon. NMED does not have the authority to
regulate these radionuclides. Accordingly, this provision is preempted by and otherwise contrary
to federal law.

8. Draft Order, Section IV.C.5.c.iii, § 6 (p. 122) — 4 108 (p. 123): The Draft Order
unlawfully regulates radionuclides by requiring the Laboratory to characterize “types and
concentrations of contaminants” found through “drilling explorations” and the accompanying
“data acquired from samples, drill cuttings, cores and down-hole geophysical data.” This
provision is overly broad. NMED does not have authority to regulate radionuclides. -
Accordingly, this provision is preempted by and otherwise contrary to federal law.
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9. Draft Order, Section IV.C.5.iv, 9 (p. 123) — Y 1-8 (p. 124): The Draft Order
unlawfully regulates radionuclides by requiring rock and soil samples and prescribing sampling
and screening specifications. DOE’s nuclear safety requirements include operating procedures to
ensure the quality, consistency and safety necessary to successfully conduct drilling activities.
The Draft Order’s requirements not only conflict with DOE nuclear safety requirements but they
also burden DOE’s resources and create unsafe conditions making it impossible to comply with
DOE nuclear safety requirements. The unlawful regulation of radionuclides and imposition of a
conflicting analytical approach thwart the full purposes and objectives of Congress, by
threatening Congress’ objectives that DOE regulate nuclear safety, and make it impossible for
DOE to also comply with its nuclear safety requirements. Accordingly, this provision is
preempted by and otherwise contrary to federal law.

10.  Draft Order, Section VIII.A.2, § 4 (p. 154): The Draft Order unlawfully requires
the Laboratory to determine “the nature and extent of radionuclide contamination and implement
groundwater monitoring at sites where radionuclide contamination is suspected or has been
detected;” to “report to the Department all radionuclide concentrations in ground water
exceeding background, and, of those, all radionuclide concentrations exceeding the most current
version of the EPA preliminary remediation goals or the maximum contaminant level;” and to
“submit to the Department the results of all investigations and testing for the presence of
radionuclides.” Each provision constitutes an unlawful regulation of radionuclides and is
therefore invalid. Additionally, inappropriate diversion of DOE resources to comply with the
Draft Order’s extensive regulations would harm DOE’s ability to also comply with its nuclear
safety requirements. Accordingly, the unlawful attempted regulation of radionuclides and
imposition of extensive time-consuming, resource-draining requirements thwart the full purposes
and objectives of Congress, by threatening Congress’ objectives that DOE regulate nuclear
safety, and make it impossible for DOE to also comply with its nuclear safety requirements.
Accordingly, this provision is preempted by and otherwise contrary to federal law.

11. Draft Order, Section VIIL.B.1, § 2 (p. 155): By requiring soil cleanup levels to be
based on the total risk target of 107, the Draft Order unlawfully regulates radionuclides and
imposes conflicting regulatory requirements on the Laboratory. The different approaches under
AEA and RCRA to calculating acceptable levels of radioactive materials in the environment will
lead to conflicting regulatory cleanup methods, requirements and levels. Accordingly, the
unlawful regulation of radionuclides and imposition of a conflicting approach thwart the full
purposes and objectives of Congress, by threatening Congress’ objectives that DOE regulate
nuclear safety, and make it impossible for DOE to also comply with its nuclear safety
requirements. Accordingly, this provision is preempted by and otherwise contrary to federal law.

12. Draft Order, Section VIIL.B.2, § 5 (p. 155) -- § 2 (p. 156): The requirement that
the Laboratory “determine the nature and extent of radioactive contamination in soil or other
solid-phase media and implement monitoring programs at sites where radiological contamination
is suspected or has been detected” constitutes unlawful regulation of radionuclides. This
provision is invalid and unlawful. Accordingly, this provision is preempted by and otherwise
contrary to federal law.

13.  Draft Order, Section VIIL.B.2, 1 5 (p. 155) —§ 2 (p. 156): The provision that the
Laboratory “report all radionuclide concentrations in soil exceeding background and the most
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current EPA preliminary remediation goals for the residential and agricultural scenarios to the
Department” constitutes unlawful regulation of radionuclides. Accordingly, this provision is
preempted by and otherwise contrary to federal law.

14.  Draft Order, Section VIIL.B.2, § 1 (p. 156): By requiring the Laboratory to
“submit the results of all investigations and testing for the presence of radionuclides to the
Department,” the Draft Order unlawfully regulates radionuclides. Accordingly, this provision is
preempted by and otherwise contrary to fedetal law.

15.  Draft Order, Section VIIL.B.2, § 2 (p. 156): The impliedrsguirement that “the
total excess risk from radionuclides will not exceed the Department total excess risk goal of 10
3.” constitutes unlawful regulation of radionuclides. The DOE and RCRA’s different approaches
to calculating acceptable levels of radioactive materials in the environment will lead to
conflicting regulatory cleanup methods, requirements and levels. Accordingly, the unlawful
regulation of radionuclides and imposition of a conflicting approach thwart the full purposes and
objectives of Congress, by threatening Congress’ objectives that DOE regulate nuclear safety,
and make it impossible to also comply with DOE nuclear safety requirements. Accordingly, this
provision is preempted by and otherwise contrary to federal law.

16.  Draft Order, Section IX.C.1.a, § 1 (p. 175): The requirement that the Laboratory
“maintain internal quality assurance programs in accordance with EPA and industry-wide
accepted practices and procedures” constitutes unlawful regulation of radionuclides and conflicts
with DOE nuclear safety requirements under DOE Order 414.1. Additionally, the unlawful
regulation of radionuclides and imposition of a conflicting practices and procedures thwart the
full purposes and objectives of Congress, by threatening Congress’ objectives that DOE regulate
nuclear safety, and make it impossible for DOE to also comply with its nuclear safety
requirements. Accordingly, this provision, as applied to radionuclides, is preempted by and
otherwise contrary to federal law.

17. Draft Order, Section IX.C.3.c, § 3 (p. 180): The requirement that the Laboratory
establish method reporting limits for sample analyses for each media “at the lowest level
practicable for the method and analyte concentrations™ constitutes unlawful regulation of
radionuclides. This technically questionable requirement may well conflict with DOE’s
detection limits. Additionally, the unlawful regulation of radionuclides and imposition of this
conflicting reporting requirement thwart the full purposes and objectives of Congress, by
threatening Congress’ objectives that DOE regulate nuclear safety, and make it impossible for
DOE to also comply with its nuclear safety requirements. Accordingly, this provision, as applied
to radionuclides, is preempted by and otherwise contrary to federal law.
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Attachment 5

The Provisions Of The Draft Order Are Arbitrary and Capricious And Not Supported By
Substantial Evidence In The Administrative Record Because They Are Impracticable Or
Impossible To Perform, Are Unreasonably Burdensome Without Providing A
Corresponding Benefit, Or Are Extraordinarily Prescriptive Without Adequate
Justification In The Administrative Record.

1. Draft Order, Ssction IV.A.1., § 2 (p. 21): NMED’s conclusion in this section that
“. . . the wells [the Laboratory has] proposed to install in the HWP are not sufficient, in number
or location, to fully detect contamination or to conduct compliance monitoring in accordance
with the HWA,” is unsupported by evidence in the administrative record. The Draft Order
prescribes drilling in numerous specific locations without any evidence why the particular
location has been chosen, or any description of characterization goals. Without defined
performance measures, there is no reasonable basis for NMED’s determination of whether a
prescribed measure is necessary or effective. It is further unclear how NMED could make such a
determination while the Laboratory is still actively in the process of characterizing the
Hydrogeologic regime. The Laboratory utilizes a phased approach to characterization to ensure
that characterization activities are reasonably based on current data and appropriate goals.

2. Draft Order, Section IV.A.2, § 8 (p. 22): This provision requires the Laboratory
to map “flow direction data.” It is not possible to collect and present “flow direction data”
because “flow direction” cannot be directly measured, but only inferred indirectly, which we
have already done and will continue to do.

3. Draft Order, Section IV.A.3, {1 (pp. 22-23): The requirement to “. .. fully
characterize the nature, .vertical and lateral extent, fate, and transport of groundwater
contamination . . .,” is unreasonable and technically impracticable, because it is not linked to
any specific characterization goals. USEPA guidance stresses the importance of specificity in
the development of compliance orders, stating that “[s]pecificity regarding what will be
considered appropriate or adequate, can help avoid the wasted time and effort that results when a
respondent performs actions later deemed inadequate,” and also stating that *... there must
develop between the Agency and the respondent an express understanding as to what activities
will constitute compliance with the regulations.” See USEPA RCRA Ground-Water Monitoring
Order Compliance, at 6-2, August 1985. In the absence of characterization goals, the phrase
“fully characterize” is without meaningful definition, and thus could require the conduct of
characterization activities without reasonable limit.

4. Draft Order, Section IV.A.3.a, §3 (p. 23): The requirement to determine “the
horizontal and vertical extent of each zone of saturation” is impracticable, if not impossible, to
perform. Delineation of every saturated zone above the water table (many of which are quite
small) 1s highly impracticable, if not impossible, at any site. This is particularly true with a
vadose zone as large and thick as encountered at the Laboratory. Saturated zones within the
vadose zone at the Laboratory are highly variable, both in number of zones and thickness of
zones. In the Laboratory’s experience thus far, the number of saturated zones encountered has
ranged from five zones (in R-9 in Los Alamos Canyon) to no saturated zones (R-22 on the mesa
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above Pajarito Canyon). The thickness of the saturated zones is also highly variable, ranging
from 2.8 feet in R-9, to 385 feet in R-25. Some saturated zones are undoubtedly not recognized
because of their small size, or they are masked by the dnlling additives. On the other hand, in
some wells, apparent intermediate saturated zones were identified and the wells were constructed
to sample these intervals, only to find that the water was a small pocket that drained out and have
since remained dry (R-19, CDV-15-3). Even if possible, however, the value or necessity of
delineating saturated intervals within the vadose zone to assure groundwater resource protection,
has not been explained at all, much less justified by NMED in the administrative record.

5. Draft Order, Section IV.A.3.a, 16 (p.23): The requireiscit to determine
“migration of groundwater across hydrostratigraphic boundaries...” is unreasonably
burdensome without providing a commensurate benefit. There is no benefit because the
hydrostratigraphic boundaries do not serve as “dividers” between separate flow systems and
therefore there is no technical reason to calculate fluxes across these boundaries, or to calculate
the potential effects of these fluxes. However, in the regional aquifer, hydrostratigraphic
boundaries are important aspects of aquifer heterogeneity which may influence flow and
transport. The Data collection and modeling described in the Hydrogeologic Workplan is
designed to address aquifer heterogeneity.

6. Draft Order, Section IV.A.3.b, §2 (p. 24): The requirement that the Laboratory
annually revise and submit the “interim groundwater monitoring plan” and subsequently submit
to NMED for approval “... watershed specific groundwater monitoring plans...,” is
unreasonably burdensome without providing a commensurate benefit. Watershed-specific
monitoring will provide little or no benefit because the direction of groundwater movement
within the deep regional aquifer system is not controlled by watershed boundaries, and thus must
reasonably be viewed in a facility-scale context. Further, the monitoring network, that will be
designed and implemented based on information gained from conducting Hydrogeologic
Workplan activities, will not change on an annual basis. Therefore, the submission of an annual
monitoring plan is of little benefit. The Laboratory’s approach includes the incorporation of
canyon-specific monitoring into the facility-wide monitoring plan. Watershed-scale details can
be added for monitoring the shallow and intermediate-depth zones.

7. Draft Order, Section IV.A.3.d (p. 25): The requirement in this section, that the
Laboratory “. . . shall submit to the Department a background concentration investigation report
stating the background concentration for each metal. . .,” is impracticable. The Laboratory’s
approach would be to submit “background concentration ranges” in these reports for each metal.

8. Draft Order, Section IV.A3.e.ii, §§1 and 2 (p. 27): The requirement in
paragraphs one and two of this section, to submit separate well design and well construction
plans regarding regional well installation, appear duplicative and unreasonably burdensome.
Both provisions appear to require approval for similar activities. The Laboratory’s approach
would be to combine these activities into a single report.

9. Draft Order, Section IV.A.3.f, § 2 (p. 28): The requirement that the elevation of
each spring to be established by registered surveyor to accuracy within 0.01 foot is
impracticable, and unreasonably burdensome without providing a commensurate benefit.
Because many of the springs are located in deep White Rock Canyon, conventional line-of-sight
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surveying methods are not feasible. Spring elevations in remote locations are typically estimated
by hydrologists using topographic maps, and thus ultra-precise elevation determinations are not
needed. The Laboratory’s approach includes the use satellite and aerial imagery to establish
these elevations. Under this approach, the horizontal locations (latitude/longitude) of springs are
first established using Global Positioning System (GPS) technology, accurate to within about 20
feet. Second, the horizontal locations are matched with ground elevations established by laser
(LIDAR) aerial surveys of the Laboratory. The ground elevation accuracies of the springs will
likely be within 20 feet, and thus sufficiently accurate for large-scale hydrology studies.

- 10.  Draft Order, Section IV.A.3.f, §3 (p. 28): The requirement that “dissolved
oxygen. . . and oxidation-reduction potential . . . be measured at the sample location during each
sampling event” is impracticable and unreasonably burdensome without providing a
commensurate benefit. The Laboratory’s approach includes periodic measurements when such
measurements are relevant. Once groundwater discharges to the surface, and is in contact with
air, the measurements are very difficult to make and the analytical data is not representative of
groundwater. See Rainwater and Thatcher, 1960, “Methods for Collection and Analysis of
Water Samples,” U.S. Geological Survey Water-Supply Paper 1454.

11.  Draft Order Section IV.A.5 (p. 30): The requirement in this section, “. . . to fully
characterize the current surface water hydrology, and the nature, extent, fate and transport of
sediments and contaminants in surface water. . .,” is unreasonable and technically impracticable,
because this requirement is not linked to any specific characterization goals. In the absence
characterization goals, the phrase “fully characterize,” is without meaningful definition, and thus
could potentially require the conduct of characterization activities without limit. Finally, the
reference to “sediment investigation” in the last sentence of the first paragraph of this section,
appears to be in error. The phrase “sediment investigation” should be replaced with “surface
water.”

12.  Draft Order, Section IV.A.5, §1 (p. 30): The requirement that the Laboratory
“[c]onduct surface water monitoring at LANL Stations designated in Table IV.A.5-1 ...”
including Technical Area 46, is unreasonably burdensome without providing a commensurate
benefit. Most of the drainages below the SWMUss listed in this section do not receive water at a
frequency and/or volume sufficient to collect surface water samples. It is thus unreasonable to
require gauging stations at each individual SWMU. Many of the individual SWMUs located on
the mesa top drain to the same channel, and all drain to Cafiada del Buey. Thus the Laboratory’s
approach 1s to monitor for groups of Potential Release Sites (“PRSs”) at the Cafiada del Buey
station.

13.  Draft Order, Section IV.A.5, 991 and 4 (p. 30): The requirement that the
Laboratory shall “[c]Jonduct surface water monitoring at LANL Stations designated in
Table IV.A.5-1” in conjunction . . . with groundwater monitoring events and after seasonal and
precipitation events that produce flow in volumes large enough to allow for sample collection,”
is both impracticable and inconsistent with NMED practice. It is impracticable, if not
impossible, to collect samples at all designated the Laboratory stations after all precipitation
events. A reasonable and practical alternative would be the adoption of NMED’s rotating basin
system approach to water quality monitoring. See New Mexico Nonpoint Source Management
Program (December 1999, pp. 20-21). The NMED Surface Water Quality Bureau employs this
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approach for the State of New Mexico. Under this approach, a select number of watersheds are
intensively monitored each year with an established return frequency of five to seven years. This
approach was also proposed by Mr. John Young of the New Mexico Environment Department,
Hazardous Waste Bureau at a meeting held April 16 (meeting minutes dated May 28, 2002,
reference number ESH-18/WQ&H:02-048).

14.  Draft Order, Section IV.A.5, §4 (p. 30): The requirement that “[s]urface water
monitoring and sampling ... shall consist of... flow velocity measurements...,” is
impracticable, if not impossible, to fully perform. Surface water monitoring of storm event
runoff currently consists of stream level and flow veluie gauging. However, because samples
are usually collected by automated sampling devices, flow velocity measurements and field
measured parameters cannot currently be obtained during collection of runoff samples.
Collecting velocity measurements during all storm events, 1s highly impracticable as it would
require measuring velocities at multiple locations and depths in a channel at multiple times
during an event.

15.  Draft Order, Section IV.A.6 (p. 35): The requirement that “. .. reports shall be
submitted within 120 days after completion of the monitoring event. . .,” is impracticable to
perform in the time frame required. The time required between collecting samples, awaiting
analytical results, loading analytical results in the database, validating: analytical results, and
loading validation data will take up to 90 days. Semi-annual or annual reports would allow the
inclusion of more contextual information, and thus improved data analysis for both the
Laboratory and NMED. Note also that preliminary surface water data is currently available on
the website 60 days after the samples are submitted to the analytical lab.

16.  Draft Order, Section IV.B.1.d.iii, § 3 (p. 40): The requirement that the Laboratory
conduct a radionuclide survey in Pueblo Canyon and its tributaries “... in all areas not
previously surveyed during historical investigations. . .” is unreasonably burdensome without
providing a commensurate benefit, and inconsistent with NMED-approved work plans. NMED
has approved a reach sampling approach to address this issue. In addition, prior surveys have
demonstrated that levels of radionuclide contamination in Pueblo Canyon are rarely high enough
to make these surveys useful. See Evaluation of Sediment Contamination in Pueblo Canyon:
Reaches P-1, P-2, P-3, and P-4; LA-UR-98-3324, ER ID 59159, Laboratory Supp. AR, at 26.
Conducting such work would also delay completion of investigation reports and corrective action
decisions. Finally, this work is inconsistent with the technical strategy in the NMED-approved
Task/Site Work Plan for Los Alamos and Pueblo Canyons (LA-UR-95-2053, ER ID 50290), also
required to be performed under this Draft Order.

17.  Draft Order, Section IV.B.1.d.v, § 2 (p. 41): The requirement that “[a]t least three
piezometers shall be installed at locations PAO-2 and PAO-2.5. . .” is unreasonably burdensome,
premature, and possibly unnecessary in light of ongoing related work. Additional groundwater
characterization for Pueblo Canyon (e.g., determination of groundwater flow pathways) must be
based on a complete assessment of existing data and be driven by the presence or absence of
contaminants in groundwater at unacceptable levels. The Laboratory’s approach is to propose
additional piezometers in Pueblo Canyon, if needed, following the results and recommendations
presented in the Los Alamos/Pueblo Canyon Surface Aggregate Report (LAPSAR). Data
assessment for the LAPSAR is underway and involves significant participation of NMED.
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18. Draft Order, Section IV.B.1.d.v, Y 4-10 (pp. 41-42): The requirements described
in paragraphs four through ten of this section (i.e., requiring wells and sediment sampling at
Pueblo Canyon), are unreasonably burdensome, and possibly unnecessary, in light of ongoing
related work. The Laboratory’s approach is to use the Los Alamos/Pueblo Canyon Surface
Aggregate Report (LAPSAR) process/document to identify data gaps, and inform the decisions
and recommendations for any additional data collection or monitoring described in this section.
Data assessment for LAPSAR is underway and involves significant participation of NMED.

19. Draft Order, Section IV.B.1.d.vii (p. 42): The requirement to monitor most wells
and springs in the Pueblo Canyon at a quarterly frequency (as specified in Section XII,
Table X1I-1), is unreasonably burdensome without providing a commensurate benefit, and is
overly prescriptive and without support in the administrative record. Within the regional aquifer
beneath the Pajarito Plateau, groundwater moves very slowly (averaging only 50 to 250 feet per
year), and thus groundwater will show very little change in chemistry as a function of time.
Sampling results have demonstrated that sampling on a quarterly basis is not necessary, and will
provide very little, if any, meaningful data. NMED has provided no evidence in the
administrative record to support the need for such extensive monitoring. In addition, such
sampling would be very costly. The Laboratory’s approach is to determine monitoring
frequency on a case-by-case basis, and in accordance with the objectives of the monitoring

program.

20.  Draft Order, Section IV.B.1.d.vii, § 2 (p. 43): The requirement in paragraph two
of this section, for full suite analysis of alluvial groundwater samples on an ongoing basis, is
overly prescriptive, and unsupported by evidence in the administrative record. NMED provides
no evidence or justification in the record to support the required extensive analyte suites or the
frequency of sampling. Analytical suites for alluvial groundwater monitoring should reasonably
be determined following the identification of specific contaminants of concern (COCs) in the
watershed upstream of the monitoring locations. Alluvial groundwater monitoring (i.e., location
of wells, frequency of sampling, analyte suites) should reasonably be based on a thorough review
of existing data, and other relevant information, such as the location of contaminant sources and
groundwater occurrences. This iterative approach is also consistent with the Hydrogeologic
Workplan. There is no support in the administrative record for NMED’s “prescriptive”
approach. The Laboratory’s approach is to rely on the ongoing process of re-evaluating and
justifying the current alluvial well monitoring program following the Data Quality Objectives
process (Environmental Protection Agency, 1994, “Guidance for the Data Quality Objectives
Process” USEPA QA/G04).

21.  Draft Order, Section IV.B.1.d.vii, §3 (p. 43): The requirement to monitor
groundwater monitoring well TW-1a should be deleted because TW-1a is no longer considered a
well from which valid samples can be retrieved. Further, because POI-4 is located close to TW-
la, and taps the same groundwater zone, there is no need to monitor both wells. Samples taken

from well POI-4 are thus representative of samples that would have been taken from inoperable
well TW-1a.

22.  Draft Order, Section IV.B.1.d.vii, § 4 (p. 43): The requirement in paragraph four

that “. . . groundwater samples shall be analyzed for general chemistry parameters as described in
Section IX.B.2.i ... and for other analytes specified by the Department,” is overly prescriptive
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and unsupported by evidence in the administrative record. Analytical suites for intermediate
perched groundwater monitoring should reasonably be determined by reference to the specific
contaminants of concern (COCs) in the watershed upstream of the monitoring locations. There
is a large, existing body of historical analytical data available for the Canyon, and from these
wells, that should be used by NMED to focus analytical testing on the relevant COCs. However,
NMED makes no reference to this, or any other evidence in the administrative record, to support
the work specified. The requirement for analysis of general chemistry parameters should focus
on the specific parameters needed, and on the frequency of testing that is relevant.

23.  Draft Order, Section IV.B.l1.d.vii, §5 (p. 43): The requirement to collect
groundwater samples from regional monitoring well TW-2 should be deleted because well TW-2
is no longer considered a well from which valid samples can be retrieved. The Laboratory
agrees that monitoring should continue, however, the Laboratory’s Hydrogeologic Workplan
proposes regional aquifer characterization wells R-2 and R-4 in Pueblo Canyon as replacements
for the older wells listed in paragraph five of this section, including well TW-2.

24. Draft Order, Section IV.B.1.d.vii, § 6 (p. 43): The requirement in paragraph six
that “. . . groundwater samples shall be analyzed for general chemistry parameters as described in
Section IX.B.2.i ... and other analytes specified by the Department,” is overly prescriptive and
burdensome, and without support in the administrative record. The analytical suite for regional
aquifer groundwater monitoring should reasonably be determined by reference to the specific
contaminants of concern (COCs) in the watershed upstream of the monitoring locations. There
is a large, existing body, of historical analytical data available for the Canyon, and from these
wells, that should be used by NMED to focus analytical testing on the relevant COCs. However,
NMED makes no reference to this, or any other evidence in the administrative record, to support
the work specified. The requirement for analysis of general chemistry parameters should focus
on the specific parameters needed, and on the frequency of testing that is relevant.

25.  Draft Order, Section IV.B.1.e.iii, § 3 (p. 45): The requirement in this section that
the Laboratory conduct “. . . [a] radionuclide survey of area of sediment accumulation . . . in Los
Alamos Canyon ...,” is unreasonably burdensome without providing a corresponding and
commensurate benefit and inconsistent with prior, NMED-approved work. NMED is, in effect,
requesting a complete and continuous field radiation survey of areas of young sediment in Los
Alamos Canyon and its tributaries. Such a survey is unreasonable for several reasons. First,
previous work has demonstrated that levels of radionuclide contamination in many parts of Los
Alamos Canyon, including upstream from DP Canyon and downstream from Pueblo Canyon, are
not high enough to make the surveys required in this section useful. See Evaluation of Sediment
Contamination in Upper Los Alamos Canyon: Reaches LA-1, LA-2, and LA-3, LA-UR-98-3974
(Laboratory Supp. AR, at 25); and Evaluation of Sediment Contamination in Lower Los Alamos
Canyon: Reaches LA-4 and LA-5, LA-UR-98-3975 (Laboratory Supp. AR, at 24). Second,
conducting these surveys would delay completion of investigation reports and corrective action
decisions. Finally, the work required is inconsistent with the technical strategy approved by
NMED in the Task/Site Work Plan for Los Alamos and Pueblo Canyons (LA-UR-95-2053, ER
ID 50290) — and for which the Laboratory is required to implement under the Draft Order.

: 26.  Draft Order, Section IV.B.l.e.iii, 95 (p. 45): The requirement in this section that
sediment samples from the Los Alamos Canyon * .. be analyzed by a laboratory for...
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molybdenum, tungsten [and] ... perchlorate . ..,” is overly prescriptive, and inconsistent with
prior NMED-approved work. First, molybdenum, tungsten, and perchlorate are not included in
the analytical suite specified in a related NMED-approved work plan. See Task/Site Work Plan
for Los Alamos and Pueblo Canyons (LA-UR-95-2053, ER ID 50290). The Laboratory is
required to complete this Task/Site Work Plan under the Draft Order. At the request of NMED,
the Laboratory has previously analyzed samples for perchlorate in Acid Canyon, and failed to
detect this analyte. In addltlon perchlorate is an analyte expected to be found in water, but not
sediments.

27. Draft Order, Section IV.B.1.e.v (p. 46): The requirement to conduct-a'survey “. . .
to locate all existing wells in Los Alamos Canyon and ascertain the status of all existing and
former wells and borings,” is unreasonably burdensome without providing a corresponding and
commensurate benefit, because NMED is currently aware through prior Laboratory submissions
of all existing and former wells and bonngs in Los Alamos Canyon.

28.  Draft Order, Section IV.B.1.e.v, | 4 (p- 47): The requirement in paragraph four of
this section, to install at least five piezometers ... between LAO-1.2 and LAO-1.6(g) ... to
evaluate whether two zones of saturation exist in the alluvium and to determine the extent of
saturation west of LAO-1.8, if present,” is overly prescriptive without supporting evidence in the
administrative record, and inconsistent with ongoing, NMED-approved work. Additional
groundwater characterization activities, such as the evaluation of potentially separate zones of
separation, should be based on a complete assessment of existing data, and be driven by the
presence or absence of contaminants in groundwater at unacceptable levels. The Laboratory’s
approach is to propose additional piezometers in Los Alamos Canyon, if needed, following the
results and recommendations presented in the Los Alamos/Pueblo Canyon Surface Aggregate
Report (LAPSAR). Data Assessment for the LAPSAR is underway, and involves significant
participation of NMED.

29.  Draft Order, Section IV.B.l.e.vi (p. 48): The requirement to install “[o]ne
intermediate monitoring well . .. between LAO-4.5 and LAO-6" in Los Alamos Canyon, is
unreasonably burdensome, and potentially unnecessary prior to completion of the Hydrogeologic
Workplan and subsequent risk-based decision making analysis. It is not reasonably possible to
determine if additional characterization or monitoring is necessary at this location prior to
completion of the Workplan and subsequent risk analysis. Further, even if the outcome of the
risk-based decision process suggests the need for an additional intermediate well, the
Laboratory’s approach would be to use geophysical methods (to detect the presence of perched
water) and determine the most appropriate drilling location.

30.  Draft Order, Section IV.B.1.e.vii (p. 48): The requirement to construct a new
monitoring well in *. .. Los Alamos Canyon, north of the undesignated canyon located east of
TA-53,” is not supported by evidence in the administrative record. The regional aquifer in this
part of Los Alamos Canyon is already sufficiently characterized by two existing regional wells
that “bracket” the proposed NMED well. Well R-8/8a is located 0.45 miles west of the proposed’
NMED well, and R-9 is located 0.9 miles east of same. Both of these existing well locations
were selected with the concurrence of NMED. Further, geochemical data for regional
groundwater collected from R-8/8a (unpublished borehole analyses), and R-9 (Longmire, 2002),
do not support the need for an additional regional well at the proposed location, because no
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contaminants have been detected (i.e., tritium is present below 30 pCi/L, and thus orders of
magnitude below the standard of 20,000 pCi/L). Further, there are no potential contaminant
sources between wells R-8/R8a and R-9. Finally, this well is not included as part of the current
Hydrogeologic Workplan, or the Los Alamos/Pueblo Canyon Work Plan, and thus this
requirement is also inconsistent with existing NMED-approved workplans.

31. Draft Order, Section IV.B.1.e.viii, § 1 (p. 48): The requirement to monitor wells
in the Los Alamos Canyon, at a quarterly frequency (as specified in Section XII), is
unreasonably burdensome without providing a commensurate benefit. In addition, such frequent
momtonng is overly prescriptive and without adequate corresponding support in the
administrative record. Within the regional aquifer beneath the Pajarito Plateau, groundwater
moves very slowly (averaging only 50 to 250 feet per year), and thus groundwater will show
very little change in chemistry as a function of time. Sampling results have demonstrated that
sampling on a quarterly basis is not reasonably necessary and provides very little, if any,
meaningful information. NMED has provided no evidence in the administrative record to
support the need for such extensive monitoring. In addition, such sampling would be very
costly. The Laboratory’s approach is to determine monitoring frequency on a case-by-case basis,
and in accordance with the objectives of the monitoring program.

32.  Draft Order, Section IV.B.l.e.viii, §1 (p. 48): The requirement to monitor
alluvial groundwater at the 23 (or more) wells specified in paragraph one of this section, is
overly prescriptive and without adequate corresponding support in the administrative record.
Decisions regarding the location of alluvial groundwater monitoring wells must be based on a
thorough review of existing data, and other relevant information, such as the location of
contaminant sources and groundwater occurrences, See “Task/Site Work Plan for Los Alamos
and Pueblo Canyons” (LA-UR-95-2053), and “Los Alamos and Pueblo Canyons Work Plan
Addendum, Surface Water and Alluvial Groundwater Sampling and Analysis Plan” (LA-UR-02-
759) (Laboratory Supp. AR, at 66). NMED fails to provide evidence in the administrative record
to support the well locations specified in this section, and the number of locations specified
exceed the number reasonably required. The Laboratory’s approach is to re-evaluate the current
alluvial well monitoring program, using the DQO process prior to the designation of any
additional well locations in this area. The DQO process was developed by the Environmental
Protection Agency as a planning tool to ensure that data collected is adequate to resolve
decisions; see Environmental Protection Agency, 1994, “Guidance for the Data Quality
Objectives Process,” USEPA QA/G04.

33. Draft Order, Section IV.B.1.e.viii, § 1 (p. 48): The requirement in paragraph one
of this section, to collect groundwater samples from “... New Mexico Highway Department
wells MW-3, MW-5, MW-6 and MW-9. . .,” is impracticable and unreasonably burdensome
without providing a corresponding and commensurate benefit. First, there is no information in
the record indicating the location of these Highway Department wells. Even if located, these
third party wells are of unknown construction and integrity, and thus sampling from these wells
would provide unreliable data. Finally, the Laboratory has previously installed wells in the
general area of the wells specified. These Laboratory wells should be considered prior to
consideration of any third party well, and could provide the needed data, if appropriate.
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34.  Draft Order, Section IV.B.1l.e.viii, § 2 (p. 48): The requirement in paragraph two
of this section, that “[a]lluvial groundwater samples shall be analyzed by a laboratory for general
chemistry parameters . . .,” and requiring a full suite analysis of same, is overly prescriptive and
burdensome, and not supported by NMED with any evidence in the administrative record. The
analytical suite for alluvial groundwater monitoring should reasonably be determined by
reference to the specific contaminants of concern (COCs) in the watershed upstream of the
monitoring locations and, further, should be based on a thorough review of existing data and
other relevant information, such as the location of contaminant sources and groundwater
occurrences. However, NMED makes no reference to this, or any other evidence in the
administrative record, to support the work specified. The"Caboratory’s approach is to re-evaluate
the current alluvial well monitoring program, in accordance with the DQO process and with the
participation of the NMED. The DQO process was developed by the Environmental Protection
Agency as a planning tool to ensure that data collected is adequate to resolve decisions; see
Environmental Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,”
USEPA QA/G04.

35.  Draft Order, Section IV.B.1.e.viii, § 3 (p. 48): The requirement in this section to
collect groundwater samples “. . . from intermediate wells LADP-3, R-91, LAOI(A)-1.1, and all
wells installed in the future that intersect zone groundwater in Los Alamos Canyon,” is overly
prescriptive and burdensome, and unsupported by evidence in the administrative record. There
is no evidence in the record supporting the requirement to monitor all intermediate groundwater
- wells in Los Alamos Canyon. Intermediate groundwater monitoring must reasonably be
determined by the results of the hydrological investigations performed during installation and
sampling of intermediate groundwater monitoring wells, however, no such record evidence is
provided by NMED in this regard.

36.  Draft Order, Section IV.B.l.e.viii, §4 (pp. 48-49): The requirement in this
section that “[i]ntermediate groundwater samples shall be analyzed by a laboratory for general
chemistry parameters. . .,” and requiring a full suite analysis of same, is overly prescriptive and
unsupported by evidence in the administrative record. The analytical suite for intermediate
perched groundwater monitoring must reasonably be determined by reference to the specific
contaminants of concern (COCs) in the watershed upstream of the monitoring locations. See
“Task/Site Work Plan for Los Alamos and Pueblo Canyons” (LA-UR-95-2053), and “Los
Alamos and Pueblo Canyons Work Plan Addendum, Surface Water and Alluvial Groundwater
Sampling and Analysis Plan” (LA-UR-02-759). However, NMED makes no reference to this, or
any other evidence in the administrative record, to support the work specified.

37.  Draft Order, Section IV.B.1l.e.viii, §5 (p. 49): The requirement in this section
that “{glroundwater samples shall be obtained from regional wells R-5, R-7, R-9, TW-3 and all
regional wells installed in the future in Los Alamos Canyon,” is overly prescriptive and
burdensome and unsupported by NMED with any evidence, in the administrative record. In fact,
available evidence indicates to the contrary, as NMED’s hydrogeologic evaluation proposes two
regional monitoring wells in Los Alamos Canyon. See NMED-HRMB-96/1, T. Davis,
S. Hoines, and K. Hill. In addition, any decision regarding additional wells in this area must
reasonably depend on the outcome of hydrogeologic investigations and optimization of the
monitoring well network.
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38. Draft Order, Section IV.B.1.e.viii, § 6 (p. 49): The requirement in paragraph six
of this section, that “[r]egional groundwater samples shall be analyzed by a laboratory for
general chemistry parameters...,” and requiring a full suite analysis of same is overly
prescriptive and unsupported by evidence in the administrative record. The analytical suite for
groundwater monitoring should reasonably be determined by reference to the specific
contaminants of concern (COCs) in the watershed upstream of the monitoring locations and,
further, must be based on a thorough review of existing data and other relevant information, such
as the location of contaminant sources and groundwater occurrences. However, NMED makes
no reference to this, or any other evidence in the administrative record, to support the work

specified.

39.  Draft Order, Section IV.B.1.e.viii, § 7 (p. 49): The requirement to submit a long-
term groundwater monitoring and sampling work plan, prior to implementation of the
groundwater sampling program, is unreasonable and impracticable to perform in the sequence
required by NMED. The Hydrogeologic Work Plan (HWP), currently in process, provides for a
groundwater quality characterization phase. The Laboratory’s approach is to develop a long-
term groundwater monitoring plan over time, using the iterative process that builds from the
HWP and RFI actions, and is ‘consistent with USEPA guidance and conventional practices
nationwide.

40.  Draft Order, Section IV.B.2.b.1i, {4 (p. 51): The requirement in this section that
“[t]hree monitoring wells shall be installed in Cafiada del Buey...” is unreasonably
burdensome without providing a commensurate benefit, and unsupported by evidence in the
administrative record. In fact, available evidence indicates that these wells are not reasonably
required. Nine alluvial groundwater monitoring wells currently exist in Cafiada del Buey and,
only two of those wells (CDBO-6 and CDBO-7) typically yield groundwater. See annual
surveillance reports LA-13861-ENV (ESP 2002, 71301) and LA-13487-ENV (ESP 1998,
59904). The Laboratory concludes that no meaningful data would result from the prescribed
work. In addition, drilling to the vapor-phase notch in Cafiada del Buey would achieve depths
estimated at 70-100 feet. These depths are significantly below the alluvium/bedrock interface,
and therefore, the required work would not be useful for investigating the source of alluvial
saturation.

41.  Draft Order, Section IV.B.2.b.ii, §6 (p. 51): The requirement to install three
wells to “. .. be installed to the top of the Bandelier Tuff...,” is unreasonably burdensome
without providing a corresponding benefit, and unsupported by evidence in the administrative
record. In fact, available evidence indicates these wells are likely not required. First, two
comparable wells are proposed in the “Work Plan for Mortandad Canyon” (LA-UR-97-3291).
The Work Plan for Mortandad Canyon also includes installation of several alluvial groundwater
monitoring wells, including two wells that will form a transect across the Mortandad valley floor
in the vicinity of R-13. In addition, since the completion of the Mortandad Canyon work plan,
well R-13 has been drilled through canyon bottom alluvium and into the regional aquifer, and no
groundwater was found within the alluvium. Finally, alluvial groundwater monitoring wells
SIMO-1 and SIMO-2 are also located in the vicinity of well R-13, and are dry. The
administrative record contains no discussion of these facts, nor to any other evidence in support
of the wells required.
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42. Draft Order, Section IV.B.2.b.iii, § 1, bullet one (p. 51): The requirement to
install one intermediate well ... approximately 0.25 mile downgradient from the TA-50
outfall .. .” 1s impracticable to perform as required, because it is unlikely that transport of
contaminants from the discharge point could have recharged the perched horizon so close to the
source. The Laboratory’s approach is to install an intermediate well at a location sufficiently
downgradient, at a point where effluent discharges will have infiltrated and recharged the
perched intermediate zone. We note that locations up to 1,000 feet east of the TA-50 outfall are
accessible along the Bandelier Tuff unit two bench on the south side of Mortandad Canyon.
Further, any such location chosen should be based on field geophysical studies and modeling that
evaluate where recharge from fi6w along the canyon bottom is likely to reach any deeper
perched zone. Finally, standard industry practice typically calls for further field and modeling
evaluations in siting the location of an investigation well. See American Society for Testing and
Materials, ASTM International, 2002, “Standard Guide for Site Characterization for
Environmental Purposes With Emphasis on Soil, Rock, the Vadose Zone and Ground Water”
Standard D5730-98.

43.  Draft Order, Section -IV.B.2.b.iii, § 1, bullet two (p. 51): The requirement to
install an intermediate well in upper Ten Site Canyon, at the location of borehole 35-2028, is
impracticable at this time, and should reasonably be contingent on encountering perched water in
planned regional groundwater well R-14. The proposed well location is within only 600 feet of
well R-14. The required new intermediate well is justified only if perched water is found at well
R-14. We further note that existing drill hole 35-2028, was drilled to 300 feet and penetrated the
Cerro Toledo interval, without encountering any perched water.

: 44.  Draft Order, Section IV.B.2.b.iii, § 1, bullet four (p. 51): The requirement to
install an intermediate well, in the v1cm1ty of MCO-4, is impracticable, if not impossible, to
perform because the proposed location is in a very narrow canyon bottom, and this location is
not large enough for required drilling equipment. Further, this section of Mortandad Canyon was
extensively explored in prior attempts to site regional groundwater well R-14. At that time, it
was determined that this section of Mortandad Canyon is not accessible for drilling, either in the
canyon bottom or along the steeply sloping-to-vertical, canyon walls. In addition, field
assessment of the requested drilling site indicates that access by helicopter would be the only
feasible method for bringing drilling equipment to the site. The present location of well’s R-14
and TW-8 are the closest possible alternative sites to MCO-4 for deep drilling (>600 feet) at
reasonable cost. The area near TW-8 is a more appropriate location for this intermediate well.

45.  Draft Order, Section IV.B.2.b.iii, § 1, bullet six (p. 51): The requirement to install
an intermediate well, in the vicinity of well MCO-13, is unreasonably burdensome without any
corresponding benefit. Data from regional groundwater well R-13, located within 300 feet of
MCO-13, has detected no perched water. The absence of perched water along this section of
Mortandad Canyon is further corroborated by the experience in drilling unproductive well
MCOBT-8.5. It is reasonable to conclude that an intermediate well in this area will ericounter
only dry units.

46. Draft Order, Section IV.B.2.b.iii, § 1, bullet seven (p. 51): The requirement to
install an intermediate well “. . . in the vicinity of well GS-2 on the south side of the Mortandad
Canyon bench” is impracticable, if not impossible, to perform, because the proposed location is
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on a steeply-sloping canyon wall, and thus inaccessible to dnlling equipment. Further, this
section of Mortandad Canyon was extensively explored in prior attempts to site regional
groundwater well R-14. At that time, it was determined that no accessible drilling area exists
along the steeply sloping-to-vertical canyon walls (note that the Mortandad Canyon “bench”
does not exist along this stretch of the canyon). Existing well location R-14 is the closest
possible replacement site to GS-2.

47.  Draft Order, Section IV.B.2.b.iii, § 1, bullet eight (p. 51): The requirement to
install an intermediate well between gauging station GS-1 (note that this is not a “well” as stated
in the Draft Order), and well TW-8, is impracticable, if not impossible, to perform. -Ti stretch
of Mortandad Canyon between gauging station GS-1 and well TW-§, is a very narrow canyon
area. In addition, large and dense tree growth makes well installation even more impracticable.
The Mortandad Canyon wells proposed in the Hydrogeologic Workplan (R-13, R-14, and R-15)
are sufficient to characterize the regional aquifer in this canyon. Any new wells, if needed, must
reasonably be based on this and other available data, including data from new wells installed as
part of the Mortandad Canyon Workplan, and following the DQO’s established subsequent to
this work. - :

48.  Draft Order, Section IV.B.2.b.iii, § 1, bullet nine (p. 51): The requirement to
install one new well “. . . approximately 1,500 feet east of well PM-5 . . .,” is impracticable, and
unreasonably burdensome, in the absence of data that will soon be available from wells proposed
in the Draft Order, for lower Ten Site Canyon, and the mesa south of well R-15. See Section
IV.B.2.b.1ii, bullet items, three and nine, respectively. The Laboratory’s approach is to make this
requirement contingent on the discovery of perched water in these other two wells. If water is
not discovered here, it would be unlikely to encounter perched water even farther from the
canyon system, and an intermediate depth well at this location would be without benefit.

49.  Draft Order, Section IV.B.2.b.iv, §3 (p. 52): The requirement to install a new
well intersecting the top of the regional aquifer, in the vicinity of well R-13, is unsupported by
evidence in the administrative record. The existing R-13 well site was selected, in consultation
with NMED, to address concerns about the quality of groundwater where Mortandad Canyon
exits the Laboratory. However, preliminary water quality data from well R-13 does not indicate
evidence of the Laboratory-related contamination in the regional aquifer at this location. See
Nylander et al, 2002. “Groundwater Annual Status Report for Fiscal Year 2001” LA-13931-SR.
This conclusion is not contradicted by any evidence in the administrative record.

50.  Draft Order, Section IV.B.2.b.v (p. 52): The requirement in this section to
conduct groundwater monitoring in Mortandad Canyon at a quarterly frequency (as specified in
Section XII, Table XII-1), is unreasonably burdensome without providing a commensurate
benefit, and is overly prescriptive and without support in the administrative record. Within the
regional aquifer beneath the Pajarito Plateau, groundwater moves very slowly (averaging only 50
to 250 feet per year), and thus groundwater will show very little change in chemistry as a
function of time. Sampling results have demonstrated that sampling on a quarterly basis is not
reasonably necessary, and will provide very little, if any, meaningful data. NMED has provided
no evidence in the administrative record to support the need for such extensive monitoring. In
addition, such sampling would be very costly. The Laboratory’s approach is to determine
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monitoring frequency on a case-by-case basis, and in accordance with the objectives of the
monitoring program.

51. Draft Order, Section IV.B.2.b.v, § 1 (p. 52): The requirement in this section, to
monitor alluvial groundwater at the specified locations in Mortandad Canyon, and Cafiada del
Buey, is overly prescriptive and without adequate corresponding support in the administrative
record, and inconsistent with existing NMED-approved workplans. Nine alluvial groundwater
monitoring wells currently exist in Cafiada del Buey. However, only two of those wells,
CDBO-6 and CDBO-7, typically yield groundwater. See annual surveillance reports LA-13861-
ENV (ES#2002, 71301) and LLA-13487-ENV (ESP 1998, 59904). Additional monitoring is
unreasonable in the absence of any additional, or new, supporting data. Further, the Draft Order
states that the “Work Plan for Sandia Canyon and Cafiada del Buey” (LA-UR-99-3610) is
incorporated by reference and shall be implemented. This work plan proposes a sampling design
that will provide data to enable decisions regarding the need for any further monitoring. As
stated in the Draft Order, any additional work, if needed, would then require a supplemental
work plan, including a description of objectives and a sampling design to meet these objectives.
The specification of new monitoring locations in this section, is thus inconsistent with other
NMED-ordered action requiring the collection of data for the purposes of subsequently
informing monitoring location selection. Regarding Mortandad Canyon, the “Work Plan for
Mortandad Canyon” (LA-UR-97-3291) outlines the RFI for groundwater characterization in
Mortandad Canyon, and similarly proposes a sampling design that should be implemented prior
to making decisions regarding the need for groundwater monitoring. Thus, until the Mortandad
Canyon RFI is completed, and supporting data obtained, there is no reasonable basis for
implementing the monitoring prescribed in the Draft Order.

52.  Draft Order, Section IV.B.2.b.v, §2 (p. 52): The requirement in this section to
obtain groundwater samples from intermediate well MCOBT-8.5 is impracticable to perform,
and is inconsistent with previously completed work. The Work Plan for Mortandad Canyon
included installation of the MCOBT-4.4 and MCOBT-8.5 monitoring wells. Both wells have
been drilled through canyon bottom alluvium and into the suballuvial units. MCOBT-8.5 was
discovered to be dry, and was therefore plugged and abandoned. MCOBT-4.4 was completed as
an intermediate observation well, and intermediate groundwater samples were recently collected
and are now being analyzed.

53. Draft Order, Section IV.B.2.b.v, § 3 (p. 52): The requirement to monitor regional
groundwater at all locations in Mortandad Canyon, at the frequency described in Section XII, is
unreasonably burdensome, and unsupported by evidence in the administrative record. The
number and location of groundwater monitoring locations cannot be reasonably determined
without completion of the RFI, and in accordance with the results of the hydrogeological
characterization performed during installation and sampling of regional groundwater monitoring
wells. In the absence of this information and analysis, there is no evidence to support monitoring
all regional groundwater wells in the canyon at the frequency required by NMED.

54.  Draft Order, Section IV.B.2.b.v, § 4 (p. 53): The requirement in paragraph four of
this section, for full suite analysis of groundwater samples during the monitoring phase is overly
prescriptive and burdensome, and NMED has not, explained or justified the need for it in the
administrative record. The analytical suite for groundwater monitoring should reasonably be
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determined by reference to the specific contaminants of concern (COCs) in the watershed
upstream of the monitoring locations, and a thorough review of existing data, including the
location of contaminant sources and groundwater occurrences. However, NMED provides no
reference to this, or any other, information in the administrative record in support of this
requirement. The Laboratory’s approach to further groundwater monitoring is based upon the
Laboratory’s ongoing reevaluation of the current monitoring program in accordance with the
DQO process. The DQO process was developed by the Environmental Protection Agency as a
planning tool to ensure that data collected is adequate to resolve decisions; See Environmental
Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

55. Draft Order, Section IV.B.2.b.v, §5 (p. 53): The requirement in this section to
submit a long-term groundwater monitoring and sampling work plan prior to completion of
hydrogeologic characterization, is impracticable if NMED expects a fully comprehensive plan
prior to completion of the ongoing Hydrogeologic Workplan (HWP). The HWP provides for a
groundwater quality characterization phase. The information derived from this work is essential
to the preparation of a long-term groundwater monitoring work plan that is both effective and
resource-efficient. The Laboratory’s approach is to prepare the long-term groundwater
monitoring plan after completion of the HWP, and activities for individual RFI investigations.

56.  Draft Order, Section IV.B.3.b.ii (p. 54): This requirement in this section, to
install alluvial monitoring wells in Water Canyon and Cafion de Valle (paragraphs one through
seven) is overly prescriptive and unsupported by NMED in the administrative record. Recent
geophysical results from Cafion de Valle present a detailed view of the canyon subsurface, and
thus should be used to determine the location of any new monitoring holes. Similarly, on-going
activity to monitor stream flow in Cafion de Valle provides reference data that is essential for
reasonably and efficiently determining the location of boreholes and, possibly, piezometers.
Reference to similar data and methods are also applicable to the selection of monitoring locations
in Water Canyon. Reference to this data will likely reveal that alternative locations are more
appropriate than those summarily prescribed by NMED in this section. However, NMED
provides no reference to this, or any information in the administrative record, in support of this
prescriptive requirement.

57.  Draft Order, Section IV.B.3.b.iii (p. 52): There is no sound technical justification
for NMED’s direction to replace well R-25. Despite construction problems that affected two of
nine well screens, R-25 continues to provide valuable characterization data for the TA-16 area.
R-25 has achieved its primary characterization goals of determining hydrogeologic conditions in
the previously unstudied southwest part of the Laboratory and to determine if groundwater
contamination exists downgradient HE release sites at TA-16. Characterization of HE in
groundwater and determination of vertical gradients continues in the completed well. Continued
sampling at R-25 enables the Laboratory to determine temporal trends in HE concentrations and
to investigate whether pressure heads in groundwater are responding to seasonal fluctuations in
surface water availability. The R-25 casing is screened and packed with sand around the screens
to enable the representative collection of groundwater samples. The annular space between the
borehole and well casing between screens is sealed to prevent the cross contamination of samples
in the groundwater. The integrity of these seals between each of the well screens was confirmed
by a neutron log performed by Schlumberger, Inc.,, on April 21, 1999, and confirmed by
transducer data in the completed well. The stainless steel well was open for water to
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communicate from the upper screens to the lower screens for approximately 5 months while
awaiting the installation of the Westbay equipment. However, this period of cross-
communication was mitigated by the observation that the regional water level in the well rose
during this period, indicating the lower screens did not accept water at the same rate that was
supplied from above. In addition, the well was extensively developed, removing much of the
water that flowed into the lower part of the well. This characterization well has been sampled
four times for HE compounds (HECs), tritium, stable isotopes, anions, metals, volatile organic
compounds (VOCs), semivolatile organic compounds (SVOCs), radionuclides, total organic
carbon, and dissolved organic carbon fractionation. Contaminants of concern at well R-25
include HECs and VOCs associated with TA-16 operations, including production of high
explosives. Hexahydro-1,3,5-trinitro-1,3,5-triazine (RDX) and 2,4,6-trinitrotoluene (TNT) are
the contaminants of greatest concern found at well R-25 because of the low USEPA health
advisory limits for RDX (0.61 ug/L) and TNT (2.2 ug/L). Concentrations of HECs and tritium
have decreased in the regional aquifer during the four sampling events conducted at well R-25.
This suggests that the HECs introduced to the regional aquifer during drilling and well
construction at well R-25 are reequilibrating with regional groundwater. Concentrations of
HECs within the upper saturated zone at well R-25 remain elevated, which is consistent with the
past long-term discharge of these contaminants from the 260 outfall and other sources at TA-16.
The compounds RDX and TNT are mobile in groundwater at well R-25 because adsorption of
these two solutes onto the Bandelier Tuff and Puye Formation is minimal. These hydrogeologic
units contain very low amounts of solid organic matter, the dominant adsorbent for RDX, TNT,
and other organic compounds. Both RDX and TNT are recalcitrant, however, TNT does
biodegrade under anaerobic conditions in the presence of dissolved organic carbon and hydrogen
sulfide. Degradation of TNT to 2-amino-4,6-dinitrotoluene and 4-amino-2,6-dinitrotoluene is
observed at well R-25. Groundwater at R-25 is oxidizing (dissolved oxygen is present above 1
mg/L), which is consistent with the mobility of RDX, TNT, and other HECs observed at well R-
25. Groundwater samples collected from screen No. 3, however, are compromised because of
grout contamination, which results in alkaline pH (>10) conditions. Such conditions enhance
degradation of RDX through hydrolysis reactions. Overall, construction of well R-25 has not
influenced the fate and transport of HECs in groundwater at the well. Screens No. 1, No. 2,
No. 4, No. 5, No. 6, No. 7, and No. 8 are considered reliable for groundwater sampling. In
summary, well R-25 should not be plugged and abandoned because reasonable and technically
defensible groundwater samples and analytical results have been collected from the well
(excluding screen No. 3). Useful hydrologic and geochemical information and data is being
collected from well R-25 to evaluate trends in contaminant mobility and pressure gradients.

58.  Draft Order, Section IV.B.3.b.iii, § 1 (p. 55): The requirement in this section to
complete wells’ R-24, R-26, R-27 and R-28, is both unreasonably burdensome, and inconsistent
with prior understandings and agreements between the Laboratory and NMED. Well R-26 was
eliminated, and wells’ R-27 and R-28 were combined into a single well last fall, during the
Laboratory’s re-evaluation of data quality objectives for the Hydrogeologic Workplan. This
subject was discussed with NMED at the Quarterly Meeting of the Hydrogeologic
Characterization Program, on October 16, 2001, and also documented in the “Groundwater
Annual Status Report for Fiscal Year 2001.” See LA-13931-SR. Well R-26 was eliminated
because wells’ R-6 and R-24 are expected to provide sufficient information about the hydrology
across the Pajarito fault system, and background water quality upgradient of the Laboratory
operations. The original site for well R-27, at the confluence of Water Canyon and Cafion de
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Valle, is too small to support drilling operations, and the closest possible alternative site for well
R-27 is very near the planned location for well R-28. Visits to the area, by the Laboratory and
NMED staff, identified a single well site that would satisfy the requirements of the original R-27
and R-28 locations. This requirement should thus be modified to eliminate well R-26, and
combine wells R-27 and R-28 into a single well in the Hydrogeologic Workplan. The
Laboratory agrees with NMED that well R-24 should be installed as planned.

59.  Draft Order, Section IV.B.3.b.iv, §1 (p. 55): The requirement in paragraph one
of this section, to monitor most wells and springs in Water Canyon and Cafion de Valle at a
quarterly frequency (as specified in Section XII, Table XII-1), is overly prescriptive and without
justification in the administrative record. Within the regional aquifer beneath the Pajarito
Plateau, groundwater moves very slowly (averaging only 50 to 250 feet per year), and thus
groundwater will show very little change in chemistry as a function of time. Sampling results
have demonstrated that sampling on a quarterly basis is not reasonably necessary, and will -
provide very little, if any, meaningful data. @NMED has provided no evidence in the
administrative record to support the need for such extensive monitoring. In addition, such
sampling would be very costly. The Laboratory’s approach is to determine monitoring
frequency on a case-by-case basis, and in accordance with the objectives of the monitoring
program.

60.  Draft Order, Section IV.B.3.b.iv, §1 (p. 55): The requirement in paragraph one
of this section, to monitor groundwater at the nine existing alluvial groundwater locations in
Water Canyon/Cafion de Valle is impracticable at this time, and inconsistent with the ongoing
Corrective Measures study to assess remediation and monitoring needs in this area. Over the last
five years, several new shallow wells have been installed by the Laboratory for characterization
purposes, and data related to this work is currently being evaluated by the Laboratory to assess
the long-term monitoring needs for this area. The Laboratory’s approach is to follow this
process to completion, pursuant to existing NMED-approved work plans prior to the conduct of
monitoring at these locations.

61.  Draft Order, Section IV.B.3.b.iv, § 2 (p. 55): The requirement in paragraph two
of this section, to collect samples from intermediate wells in Water Canyon/Cafion de Valle is
impracticable at this time, and inconsistent with the ongoing Corrective Measures study to assess
remediation and monitoring needs in this area. Several new regional aquifer wells with screens
in the perched intermediate zones have been installed by the Laboratory in the past five years for
characterization purposes, and data related to this work is currently being evaluated by the
Laboratory to assess the long-term monitoring needs for this area. The Laboratory’s approach is
to follow this process to completion, pursuant to existing NMED-approved work plans, prior to
the conduct of monitoring at these locations.

62.  Draft Order, Section IV.B.3.b.iv, § 3 (p. 55): The requirement in paragraph three
of this section, to collect samples from regional wellsin Water Canyon/Cafion de Valle, is
impracticable at this time, and inconsistent with the ongoing Corrective Measures study to assess
remediation and monitoring needs in this area. Several new regional aquifer wells with screens
in the perched intermediate zones have been installed by the Laboratory in the past five years for
characterization purposes, and data related to this work is currently being evaluated by the
Laboratory to assess the long-term monitoring needs for this area. The Laboratory’s approach is
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to follow this process to completion, pursuant to existing NMED-approved work plans, prior to
the conduct of monitoring at these required locations.

63.  Draft Order, Section IV.B.3.b.iv, §4 (p. 55): The requirement in paragraph four
of this section, to conduct full suite analysis of intermediate groundwater samples in Water
Canyon/Cafion de Valle is overly prescriptive and unsupported by any evidence in the
administrative record. NMED provides no evidence in the record to support the required analyte
suites or the frequency of sampling. Analytical suites for groundwater monitoring should
reasonably be determined following the identification of specific contaminants of concern
(COCs) in the vicinity of the monitoring locations, and the results of historical data, sucii as the
location of contaminant sources and groundwater occurrences. A significant body of analytical
data is available for NMED review, and must reasonably be relied upon to determine the scope
of the analytical suite.

64.  Draft Order, Section IV.B.3.b.iv, §5 (p. 55): The requirement to submit “[a]
long-term groundwater monitoring and sampling work plan...” prior to completion of the
hydrogeologic characterization previously required by NMED, and implementation of the
groundwater sampling program, is unreasonably burdensome and is inconsistent with ongoing
NMED-approved work. The Hydrogeologic Workplan (HWP), and Corrective Measures Study
(CMS) are currently in progress, and provide for a groundwater quality characterization phase.
The Laboratory’s approach would be to prepare a long-term groundwater monitoring plan after
completion of the HWP and activities for individual RFI investigations.

65.  Draft Order, Section IV.B.4.b.ii, § 2 (p. 56): The requirement in paragraph two of
this section, that “... monitoring well 3MAO-2 be moved into reach TH1 East...” is
impracticable, if not impossible, because groundwater may not be present at this location in a
quantity sufficient for monitoring. The Laboratory agrees that an alluvial groundwater
monitoring well is needed in the general vicinity of Reach TH-1E. However, the Laboratory’s
approach would be to install well 3MAQO-2 in the general vicinity of the location proposed in the
Work Plan for Pajarito Canyon, where groundwater is present to accomplish monitoring. See
LA-UR-98-2550.

66.  Draft Order, Section IV.B.4.b.ii, § 5 (p. 57): The requirement in paragraph five of
this section, to install four alluvial aquifer systems piezometers, is overly prescriptive and
burdensome, and without support in the administrative record. Although it appears NMED’s
purpose in requiring these four piezometers is to evaluate loss of alluvial groundwater in the
vicinity of TA-54, it is unclear how such data relates to drainages associated with TA-54, or how
this data would be used in a monitoring or decision context. In the absence of any evidence in
the administrative record to support this requirement, it is not justified.

67.  Draft Order, Section IV.B.4.b.iii, § 1 (p. 57): The requirement in paragraph two
of this section, that “[t]wo nested piezometer sets shall be installed in the vicinity of well PCO-3
to assess the vertical gradients in the Guaje Pumice Bed and the Cerros del Rio Basalt,” is
impracticable at this time, and may be unnecessary. This requirement should reasonably be
contingent upon an evaluation of the need for an intermediate well in the vicinity of PCO-3. The
need for a well in the vicinity of PCO-3 is, itself, reasonably contingent upon the detection of a
perched horizon in regional well R-23 (work to be conducted during the Summer of 2002).
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However, only if a perched saturated zone is present in this portion of Pajarito Canyon, would
the proposed location provide useful information concerning background hydrogeology in the
Guaje Pumice Bed and in the Cerros del Rio lavas in lower Pajarito Canyon. The Laboratory’s
approach would be to make this requirement contingent on the results of the work and findings
discussed above.

68. Draft Order, Section IV.B.4.b.111, § 2 (p. 57): The requirement in paragraph two
of this section, that “[o]ne intermediate zoné monitoring well . . . be installed between the flood
retention structure and proposed well PCAO-6,” is impracticable, and may be unnecessary,
pending the-vuicome of observations made in well PCAO-6. The Laboratory’s approach is to
use geophysical methods to determine if perched water exists. If no evidence of perched water is
detected, then the proposed well would not encounter water, and thus would not be required.
The requirement for this well should be contingent on the presence of intermediate perched
water, which can be detected by means other than drilling a well.

69.  Draft Order, Section IV.B.4.b.v (pp. 57-58): The requirement in this section, to
monitor wells in Pajarito Canyon at a quarterly frequency (as specified in Section XII, Table XII-
1), is unreasonably burdensome without providing a commensurate benefit, and is overly
prescriptive and without support in the administrative record. Within the regional aquifer
beneath the Pajarito Plateau, groundwater moves very slowly (averaging only 50 to 250 feet per
year), and thus groundwater will show very little change in chemistry as a function of time.
Sampling results have demonstrated that sampling on a quarterly basis is not reasonably
necessary, and will provide very little, if any, meaningful data. NMED has provided no evidence
in the administrative record to support the need for such extensive monitoring. In addition, such
sampling would be very costly. The Laboratory’s approach is to determine monitoring
frequency on a case-by-case basis, and in accordance with the objectives of the monitoring
program.

70.  Draft Order, Section IV.B.4.b.v, §1 (pp. 57-58): The requirement in paragraph
one of this section, to sample groundwater from alluvial wells in Pajarito Canyon, is not justified
by any evidence in the administrative record, and inconsistent with current NMED-approved
work. Alluvial groundwater is currently being monitored at three of the specified wells in
Pajarito Canyon. Further, the “Work Plan for Pajarito Canyon” outlines the RFI for groundwater
characterization in Pajarito Canyon. See LA-UR-98-2550. This work plan proposes a sampling
design that should be implemented prior to making any decision regarding the need for
additional groundwater monitoring in this area. Until the Pajarito Canyon RFI and related work
1s completed, there is no basis, much less a reasonable basis, in the administrative record to
support the monitoring prescribed in the Draft Order.

71.  Draft Order, Section IV.B.4.b.v, § 2 (p. 58): The requirement in paragraph two of
this section, to conduct intermediate groundwater monitoring, is overly prescriptive and without
any justification in the administrative record, and is inconsistent with current NMED-approved
work. The RFI for Pajarito Canyon should be completed prior to determining any new
monitoring requirements.  Further, decisions regarding new intermediate groundwater
monitoring should reasonably await the results of the hydrogeological investigations performed
during installation and sampling of intermediate groundwater monitoring wells. Finally, NMED
provides no evidence for the requirement to monitor all intermediate groundwater wells in

-
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Pajarito Canyon. Until the Pajarito Canyon RFI, and related work, is completed, there is no
reasonable basis, or any evidence in the administrative record, to support the monitoring
prescribed in the Draft Order.

72.  Draft Order, Section IV.B.4.b.v, § 3 (p. 58): The requirement in paragraph three
of this section, to conduct regional groundwater monitoring, is overly prescriptive and without
justification in the administrative record, and is inconsistent with current NMED-approved work.
The RFI for Pajanito Canyon should be completed prior to determining any new monitoring
requirements.  Further, decisions regarding new regional groundwater monitoring should
reasonably await the results of the hydrogeological investigaticis—performed during installation
and sampling of regional groundwater monitoring wells. Finally, NMED provides no evidence
for the requirement to monitor all regional groundwater wells in Pajarito Canyon. Until the
Pajarito Canyon RFI, and related work, is completed, there is no reasonable basis, or any
evidence in the administrative record, to support the monitoring prescribed in the Draft Order.

73.  Draft Order, Section IV.B.4.b.v, § 4 (p. 58): The requirement in paragraph four of
this section, to conduct full suite analysis of all alluvial, intermediate and regional monitoring
well samples in Pajarito Canyon, is overly prescriptive and without justification in the
administrative record. Analytical suites for groundwater monitoring should reasonably be
determined following the identification of specific contaminants of concern (COCs) in the
vicinity of the monitoring locations, and the results of historical data, such as the location of
contaminant sources and groundwater occurrences. However, NMED provides no evidence in
the record to support the analyte suites or the frequency of sampling required in the Draft Order.
The Laboratory’s approach is to reach decisions regarding specific analyte suites through
ongoing reevaluation of the current monitoring program, and in accordance with DQO process,
thus resulting in sampling decisions that are supported by site-specific data. The DQO process
was developed by the Environmental Protection Agency as a planning tool to ensure that data
collected is adequate to resolve decisions; see Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

74.  Draft Order, Section IV.B.4.b.v, {5 (p. 58): The requirement to submit “[a] long-
term groundwater monitoring and sampling work plan...” prior to completion of the
hydrogeologic characterization previously required by NMED, and implementation of the
groundwater sampling program, is unreasonably burdensome and impracticable to perform, in
light of this ongoing NMED-approved work. The Hydrogeologic Work Plan (HWP), and
Corrective Measures Study (CMS) are currently in process, and provide for a groundwater
quality characterization phase. NMED has not explained why the current plans need to be
modified before the data is received. The Laboratory’s approach is to prepare a long term
groundwater monitoring plan following completion of the HWP, and activities for individual RFI
investigations.

75. Draft Order, Section IV.B.5.b.i1, § 2 (p. 59): The requirement in paragraph two of
this section, to install four piezometers in the vicinity of alluvial wells, is unreasonably
burdensome without providing a corresponding and commensurate benefit. Although the type of
information sought by NMED under this requirement (e.g., groundwater loss), can sometimes be
provided by piezometers, the need for this type of data should be determined only after data from
the proposed alluvial groundwater monitoring wells is available. In addition, consideration of
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alternative methods, such as a single, deeper well, with detailed hydraulic characterization and
tracer methods, or geophysical methods, should also be considered to meet this objective. These
alternative methods are often far more effective, and comprehensive in spatial coverage.

76.  Draft Order, Section IV.B.5.b.i1, § 3 (p. 59): The requirement in paragraph three
of this section, to install “[o]ne intermediate aquifer well . . . in the vicinity of regional aquifer
well R-12,” is unreasonably burdensome without providing a corresponding and commensurate
benefit. Completed regional well R-12 already has two screens above the level of regional
saturation. One of these screens is at a perched horizon, at the base of the Cerros del Rio lavas,
and the other is at a perched horizon in Puye gravels. Existing perched-zone screens in R-12
thus make the proposed intermediate well redundant, and not reasonably necessary.

77.  Draft Order, Section IV.B.5.b.ii, §4 (p. 59): The requirement to install regional
aquifer well R-10, in paragraph four of this section, should be removed under a previous
“understanding between the Laboratory and NMED. Well R-10 was eliminated during the
Laboratory re-evaluation of data quality objectives for the Hydrogeologic Workplan last fall,
because the planned well coverage is sufficient to characterize the hydrogeology for this area of
the Pajarito Plateau, and wells’ R-11 and R-12 are sufficient to characterize contaminants from
sources in Sandia Canyon. This issue was discussed with NMED at the Quarterly Meeting of the
Hydrogeologic Characterization Program in October 2001, and at a meeting in Santa Fe on
November 27, 2001. Removal of well R-10 from the scope of the Hydrogeologic Workplan was
also documented in the “Groundwater Annual Status Report for Fiscal Year 2001,” transmitted
to NMED on February 6, 2002. See LA-13931-SR. The Laboratory agrees, however, that well
R-11 should be installed as planned.

78.  Draft Order, Section IV.B.5.b.iii, § 1 (p. 59): The requirement in this section, to
monitor wells in Sandia Canyon at a quarterly frequency (as specified in Section XII, Table XII-
1), is unreasonably burdensome without providing a commensurate benefit, and overly
prescriptive without adequate corresponding support in the administrative record. Within the
regional aquifer beneath the Pajarito Plateau, groundwater moves very slowly (averaging only 50
to 250 feet per year), and thus groundwater will show very little change in chemistry as a
function of time. Sampling results have demonstrated that sampling on a quarterly basis is not
reasonably necessary, and will provide very little, if any, meaningful data. NMED has provided
no evidence in the administrative record to support the need for such extensive monitoring. In
addition, such sampling would be very costly. The Laboratory’s approach is to determine
monitoring on a case-by-case basis, in accordance with the objectives of the monitoring program.

79. Draft Order, Section IV.B.5.b.iii, § 2 (p. 60): The requirement in paragraph two
of this section, for full suite analysis of all monitoring wells in Sandia Canyon, is overly
prescriptive without adequate corresponding support in the administrative record. NMED
provides no evidence in the record to support the required analyte suites or the frequency of
sampling.  Analytical suites for alluvial groundwater monitoring should reasonably be
determined following the identification of specific contaminants of concern (COCs) in the
vicinity of the monitoring locations. Alluvial groundwater monitoring (i.e., location of wells,
frequency of sampling, analyte suites) should reasonably be based on a thorough review of
existing data, and other relevant information, such as the location of contaminant sources and
groundwater occurrences. However, there is no evidence in the: record to support NMED’s
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overly prescriptive approach. The Laboratory’s approach is to rely on its ongoing re-evaluation
of the current well monitoring program following the DQO process.

80. Draft Order, Section IV.B.5.b.iii, § 3 (p. 60): The requirement in paragraph three
of this section, to submit “[a] long-term groundwater monitoring and sampling work plan . . .,” is
unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization required by NMED. The Hydrogeologic Work Plan (HWP), currently in
process, provides for a groundwater quality characterization phase and thus will provide data
useful for the development of a ground water monitoring plan. The Laboratory’s approach is to
develop a long-term ' groundwater moniivring plan over time, using the iterative process that
builds from the HWP and RFI actions, and is consistent with USEPA guidance and conventional
practices nationwide.

81.  Draft Order, Section IV.B.6.b.ii (p. 63): The requirement in this section to install
“[o)ne alluvial monitoring well [in Ancho Canyon]. . . downgradient of MDA Y at TA-39,” is
premature and impracticable at this time, because needed data has not yet gathered and/or
analyzed. The Laboratory has not yet prepared a work plan for the “Other Canyons” (including
Ancho Canyon). The Laboratory’s process for evaluating and proposing alluvial groundwater
monitoring in each canyon, includes a review of existing archival information on PRSs,
consideration of available Environmental Surveillance Program data, and the incorporation of
other information, including input from the NMED. The Laboratory’s approach would to
describe the requirement for a new monitoring well in a work plan addressing the “Other
Canyons.”

82.  Draft Order, Section IV.B.6.b.iii, § 1 (p. 63): The requirement in paragraph one
of this section, to monitor all wells in the Ancho Canyon at a quarterly frequency (as specified in
Section XII, Table XII-1), is unreasonably burdensome without providing a commensurate
benefit, and overly prescriptive without adequate corresponding support in the administrative
record. Within the regional aquifer beneath the Pajarito Plateau, groundwater moves very slowly
(averaging only 50 to 250 feet per year), and thus groundwater will show very little change in
chemistry as a function of time. Sampling results have demonstrated that sampling on a
quarterly basis in not reasonably necessary, and will provide very little, if any, meaningful data.
NMED has provided no evidence in the administrative record to support the need for such
extensive monitoring. In addition, such sampling would be very costly. The Laboratory’s
approach is to determine monitoring frequency on a case-by-case basis, in accordance ‘with the
objectives of the monitoring program.

83. Draft Order, Section IV.C.1.c.ii (p. 67): This section, requiring the Laboratory to
conduct a survey of the MDA G Survey of Disposal Units, is unreasonably burdensome without
providing a corresponding or commensurate benefit. “As-built” information is currently
available for the pits and shafts specific to plan view and depth. However, information on base
profiles is not available. The use of ground-penetrating radar or magnetic surveys is
questionable for providing a base profile. The only information required to model the site is the
inventory and dimensions of each pit and shaft. A base profile does not provide information to
support modeling contaminant fate and transport.
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84. Draft Order, Section IV.C.1.c.iii, § 8 (p. 68): The requirement in paragraph eight
of this section, to conduct “[a] minimum of one boring... at MDA G to evaluate for the
presence of perched groundwater and vapor-phase contamination...” is unreasonably
burdensome without providing a corresponding and commensurate benefit. During the drilling
of two deep, angle borings beneath MDA L, wet cuttings were encountered at the contact
between the Bandelier Tuff and the Cerros del Rio basalts. A thin soil/sediment horizon was
reported to occur at the contact. The soil was reported to be moist-to-wet in the geologic logs.
After wet cuttings were encountered at 54-1016, the borehole was allowed to rest in order to
allow for water to accumulate for sampling. Water did not accumulate (i.e., did not make water)
and a sample could not be collected. Further drilling into the basalt encountered occasiofal
moist to wet vesicles within the basalt, but the borehole never made water. Both angle borings
were instrumented with Solinst monitoring ports for both pore gas and pore water. Pore water
sample collection was attempted from these ports after construction, and no water was recovered.
Subsequent quarterly pore gas monitoring at these wells has not recovered any pore water. Wet
cuttings, or wet vesicles, should not be interpreted as saturated conditions, and thus would not
reasonably be considered to be perched water or perched aquifers. Saturation is defined as the
volumetric moisture content being equal to the effective porosity of a material (i.e., all the
accessible voids are filled with water). In fact, a material can seem quite “wet,” without actually
being saturated. The borehole did not “make water” when it was allowed to rest, and this
strongly supports the conclusion that saturated conditions were not encountered. Consequently,
the wet cuttings returned from beneath MDA L should be referred to as “elevated moisture
levels” in the paleosol/sediment encountered between the Bandelier Tuff and Cerros del RlO
basalts. Thus, further borings in thls area should not be required.

85.  Draft Order, Section IV.C.1.c.iv, {4 (p. 68): The requirement in paragraph four
of this section, to sample for the presence of “HE compounds” at MDA G, is unsupported by
evidence in the administrative record. In fact, no entries in the Area G disposal logs indicate the
prior disposal of HE compounds, thus indicating evidence to the contrary. HE wastes were
routinely flashed at one of the Laboratory firing sites, and some classified HE-contaminated
classified shapes were disposed of at MDA H.

86.  Draft Order, Section IV.C.1.c.viii (p. 70): The requirement in this section, to “. . .
construct one intermediate depth well at MDA G to monitor for the presence of perched
groundwater and vapor-phase contamination at depths between 150 and 700 feet below the
ground surface,” is unreasonably burdensome without providing a corresponding and
commensurate benefit, because evidence from completed well R-22 indicates that no perched
water is present under the mesa. In addition, planned regional wells for fiscal year 2002,
including wells” R-20, R-21, R-23, and R-32, will provide additional information regarding the
existence of perched water, if any, in the vicinity of MDA G.

87.  Draft Order, Section IV.C.1.c.ix, §2 (p. 71): The requirement in paragraph two
of this section, to monitor well borings . . . for the presence of vapor-phase contaminants prior
to well construction,” is impracticable to perform as required, because regional aquifer well
locations are an inefficient method for the investigation of vapor transport from MDAs. Vapor
sampling, relative to disposal areas is, and continues to be, planned and performed by the
Material Disposal Area (MDA) activity of the Laboratory’s Environmental Restoration Project.
However, for technical and efficiency reasons, a more effective course is to conduct vapor phase
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investigation independent of the regional aquifer investigation, because the drilling methods for
regional aquifer wells are not amenable to collecting vapor samples. The collection of such
samples would require an expensive process of removing drilling equipment, cleaning out the
borehole, and inserting vapor sampling equipment. Even then, the quality and representativeness
of a vapor sample collected from this type of borehole would be questionable. In determining
the data needs for vapor sampling around TA-54, the DQO process must be applied to determine
what data is needed. The DQO process was developed by the Environmental Protection Agency
as a planning tool to ensure that data collected is adequate to resolve decisions; see
Environmental Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,”
USEPA QA/GU4."" Laboratory and NMED personnel should participate in DQO meetings
designed to determine data collection requirements for each borehole.

88.  Draft Order, Section IV.C.1.c.x, §1 (p.- 71): The requirement in this section, to
conduct intermediate and regional groundwater monitoring at all wells that intersect
groundwater, is unreasonably burdensome without providing a corresponding and commensurate
benefit. ' Rather than monitor every intermediate-depth saturated zone encountered, as required
by NMED here, monitoring should instead be focused on the larger saturated zones. By focusing
on these larger zones, monitoring resources are appropriately concentrated on bodies that are
likely to supply sufficient water and contaminants, and thus potentially impact underlying
regional groundwater. Thus, the requirement to monitor every intermediate-depth saturated
zone, fails to recognize that the larger saturated zones pose the greatest concern for water quality.
This particularly true, given that many intermediate-depth saturated zones encountered in the
drilling at Los Alamos were thin and not extensive, and thus contained minute volumes of water.
NMED fails to provide any explanation why monitoring all intermediate and regional
groundwater wells in the canyon is necessary or reasonable. Finally, the RFI for MDA G should
be completed prior to determining any monitoring requirements. Both intermediate and regional
groundwater monitoring should be determined by the results of the hydrological investigations
performed during installation and sampling of intermediate groundwater monitoring wells. Thus
all relevant information from the RFI should be considered prior to developing monitoring
requirements.

89.  Draft Order, Section IV.C.1.c.x, § 2 (p. 71): The requirement in paragraph two of
this section, for full suite analysis of groundwater samples during the monitoring phase, is overly
prescriptive, and without adequate corresponding support in the administrative record. The
analytical suite for groundwater monitoring should reasonably be determined by reference to the
specific contaminants of concern (COCs) in the vicinity of the monitoring locations, and a
thorough review of existing data, including the location of contaminant sources and groundwater
occurrences. However, NMED provides no reference to this, or any other such information, in
the administrative record in support of this requirement. The Laboratory’s approach is to
propose further groundwater monitoring, if needed, in accordance with the Laboratory’s ongoing
re-evaluation of the current monitoring program and following the DQO process. The DQO
process was developed by the Environmental Protection Agency as a planning tool to ensure that
data collected is adequate to resolve decisions; see Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

90.  Draft Order, Section IV.C.1.c.x, 4 (p. 71): The requirement in paragraph four of

this section, to submit *“[a] long-term groundwater monitoring and sampling work plan...,” is
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unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization required by NMED. The Hydrogeologic Workplan (HWP), currently in
progress, provides for a groundwater quality characterization phase and thus will provide data
useful for the development of a ground water monitoring plan. The Laboratory’s approach is to
prepare a long-term groundwater monitoring plan following completion of the HWP, and
activities for individual RFI investigations.

91.  Draft Order, Section IV.C.1.¢.ii (p.75): This section, requiring the Laboratory to
conduct a prescribed survey of the MDA L Disposal Units, is unreasonably burdensome without
providing a corresponding or commensurate benefit. The only inforrmation required to model the
site is the inventory and dimensions of each pit and shaft. A base profile does not provide
information to support modeling contaminant fate and transport. The Laboratory’s approach is
to use existing information and engineering drawings to determine the dimensions of the pits and
shafts at MDA L.

92.  Draft Order, Section IV.C.1.e.viii (p. 79): The requirement in this section to . . .
construct [at a minimum] one intermediate depth well at MDA L to evaluate for the presence of
perched groundwater and vapor-phase contamination at depths between 150 and 700 feet below
the ground surface . . .,” is overly prescriptive and unsupported by evidence in the administrative
record. The Laboratory has conducted quarterly pore-gas monitoring in 28 wells since 1985,
pursuant to an NMED compliance order. This data provides substantial evidence to conclude
that the organic vapor plume source is coincident with the disposal shafts in Area L, and that the
plume has not grown at a detectable rate over the past three years. Two of these wells indicate
no detectable organics, thus demonstrating, with a high degree of confidence, that the vertical
boundaries of the plume are known. Further, a revision to the 2000 draft RCRA Facility
Investigation report is currently in progress. This report will provide a description of nature and
extent of the vapor plume, and include the last two years of monitoring data. It will also include
recommendations for further data collection. The Laboratory expects that the lateral extent of
the vapor plume has been adequately defined, and the future data needs are expected to be in the
source area. Finally, evidence from completed well R-22 indicates an absence of perched water
under the mesa, and planned regional wells for fiscal year 2002, including wells’ R-20, R-21,
R-23, and R-32, will provide further data regarding the existence of perched water in the vicinity
of MDA L.

93. Draft Order, Section IV.C.1.e.ix, § 3 (p. 79): The requirement in paragraph three
of this section, to monitor well borings “. . . for the presence of vapor-phase contaminants prior
to well construction,” is impracticable to perform as required, because regional aquifer well
locations are an inefficient method for the investigation of vapor transport from MDAs. Vapor
sampling, relative to disposal areas is, and continues to be, planned and performed by the
Material Disposal Area (MDA) activity of the Laboratory’s Environmental Restoration Project.
However, a more effective course is to conduct vapor phase investigation independent of the
regional aquifer investigation because the drilling methods for regional aquifer wells are not
amenable to collecting vapor samples. To collect such samples would require an expensive
process of removing drilling equipment, cleaning out the borehole and inserting vapor sampling
equipment. Even then, the quality and representativeness of a vapor sample collected from this
type of borehole would be questionable. Shallow boreholes drilled for the express purpose of
collecting vapor samples are less costly and provide superior data quality. In determining the
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need for additional vapor data, the DQO process must be applied to determine what data is
needed. The DQO process was developed by the Environmental Protection Agency as a
planning tool to ensure that data collected is adequate to resolve decisions; see Environmental
Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04.
Laboratory and NMED personnel should participate in DQO meetings designed to determine
data collection requirements for each borehole.

94.  Draft Order, Section IV.C.1.e.x, §1 (p. 79): The requirement in this section, to
conduct intermediate and regional groundwater monitoring at all wells that intersect
groundwater, is unreasonably burdensome without providing a corresponding and commensurate
benefit. Rather than monitor every intermediate-depth saturated zone encountered, as required
by NMED here, monitoring should instead be focused on the larger saturated zones. By focusing
on these larger zones, monitoring resources are appropriately concentrated on bodies that may
are likely to supply sufficient water and contaminants to potentially impact underlying regional
groundwater. Thus, the requirement to monitor every intermediate-depth saturated zone, fails to
recognize that the larger saturated zones pose the greatest concern for water quality. This
particularly true, given that many intermediate-depth saturated zones encountered in the drilling
at Los Alamos were thin and not extensive, and thus containing minute volumes of water.
NMED fails to provide any explanation why monitoring all intermediate and regional
groundwater wells in the canyon is necessary or reasonable. Finally, the RFI for MDA L should
be completed prior to determining any monitoring requirements. Both intermediate and regional
groundwater monitoring-should be determined by the results of the hydrological investigations
performed during installation and sampling of intermediate groundwater monitoring wells. Thus
all relevant information from the RFI should be considered prior to developing monitoring
requirements.

95.  Draft Order, Section IV.C.1.e.x, { 1 (p. 79): The requirement in paragraph one of
this section, for full suite analysis of groundwater samples during the monitoring phase, is overly
prescriptive and without adequate corresponding support in the administrative record. The
analytical suite for groundwater monitoring should reasonably be determined by reference to the
specific contaminants of concern (COCs) in the vicinity of the monitoring locations, and a
thorough review of existing data, including the location of contaminant sources and groundwater
occurrences. However, NMED provides no reference to this, or any other such information, in
the administrative record in support of this requirement. The Laboratory’s approach is to
propose further groundwater monitoring, if needed, in accordance with the Laboratory’s ongoing
reevaluation of the current monitoring program, and following the DQO process. The DQO
process was developed by the Environmental Protection Agency as a planning tool to ensure that
data collected is adequate to resolve decisions; see Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

96. Draft Order, Section IV.C.1.e.x, §3 (p. 79): The requirement in paragraph three
of this section, to submit “[a] long-term groundwater monitoring and sampling work plan . . .,” is
unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization required by NMED. The Hydrogeologic Work Plan (HWP), currently in
progress, provides for a groundwater quality characterization phase and thus will provide data
useful for the development of a ground water monitoring plan. The Laboratory’s approach is to
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prepare a long-term groundwater monitoring plan following completion of the HWP, and
activities for individual MDA L RFTI investigations.

97.  Draft Order, Section IV.C.2.c.vii (p. 87): The requirement in this section, to
install intermediate groundwater well(s) “... if geophysical or other evidence suggests the
presence of intermediate perched groundwater...” during subsurface investigations for
MDA A, is not justified by any evidence in the administrative record. There is currently no
evidence of perched groundwater beneath MDA A. Further, there is sufficient existing data to
conclude that perched water would not be encountered in the suggested drilling location. First,
drill hole LADP-3 in Los Alamos Canyon, pruvides evidence of alluvial saturation and saturation
in the Guaje Pumice Bed — and regional well R-7, in Los Alamos Canyon, encountered
saturation in the upper Puye Formation below the Guaje Pumice Bed. In contrast, however, drill
hole LADP-4 in DP Canyon, encountered no perched groundwater down to a depth of 800 feet
(227 feet into the Puye Formation). Moreover, drill hole 21-2523 within MDA V was drilled to
a depth of 707 feet (320 feet into the Puye Formation), and did not encounter any perched
groundwater.  Collectively, this information indicates the presence of localized perched
groundwater, near the Guaje/Puye contact, only beneath the axis of Los Alamos Canyon.
Finally, numerous drill holes at TA-21, also provide no evidence of perched groundwater at any
higher stratigraphic horizon, including the Cerro Toledo interval. Draft Order, Section
IV.C2.c.ix, § 1 (p. 88): The requirement in paragraph one of this section, to obtain groundwater
* samples from numerous monitoring wells in Los Alamos Canyon regarding MDA A, is overly
prescriptive and without support in the administrative record. First, the monitoring requirements
in this section are duplicative of those specified for Los Alamos Canyon, because both require
monitoring in the same wells. This requirement is also inconsistent with prior NMED-approved
work. Specifically, NMED’s hydrogeologic evaluation of the Laboratory, proposes two regional
monitor wells in Los Alamos Canyon. See NMED-HRMB-96/1, T. Davis, S. Hoines, and
K. Hill. Inconsistently, however, the Draft Order requires monitoring from at least five regional
wells.  Finally, the Hydrogeologic Workplan (HWP) will provide essential data for the
development of a ground water monitoring requirements. The Laboratory’s approach is to
determine furthering monitoring requirements following completion of the HWP, and the RFI for
MDA A.

98.  Draft Order, Section IV.C.2.c.ix, § 3 (p. 88): The requirement in paragraph three
of this section, for full suite analysis of groundwater samples during the monitoring phase is
overly prescriptive and burdensome, and NMED has not, explained or justified the need for it in
the administrative record. The analytical suite for groundwater monitoring should reasonably be
determined by reference to the specific contaminants of concern (COCs) in the vicinity of the
monitoring locations, and a thorough review of existing data, including the location of
contaminant sources and groundwater occurrences. However, NMED provides no reference to
this, or any other such information, in the administrative record in support of this requirement.
The Laboratory’s approach is to propose further groundwater monitoring, if needed, in
accordance with the Laboratory’s ongoing reevaluation of the current monitoring program, and
following the DQO process. The DQO process was developed by the Environmental Protection
Agency as a planning tool to ensure that data collected is adequate to resolve decisions; See
Environmental Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,”
USEPA QA/G04.
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99. Draft Order, Section IV.C.2.c.ix, § 4 (p. 88): The requirement in paragraph four
of this section, to submit “[a] long-term groundwater monitoring and sampling work plan . . .., is
unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization required by NMED. The Hydrogeologic Work Plan (HWP), currently in
progress, provides for a groundwater quality characterization phase and thus will provide data
useful for the development of a ground water monitoring plan. The Laboratory’s approach is to
prepare a long-term groundwater monitoring plan following completion of the HWP, and
activities for individual MDA A RFI investigations.

100. Draft Order, Section IV.C.2.d.vii (p. 91): The requirement in this section, to—
install intermediate groundwater well(s) ... if geophysical or other evidence suggests the
presence of intermediate perched groundwater...” during subsurface investigations for
MDA B, is not justified by evidence in the administrative record. There is currently no evidence
of perched groundwater beneath MDA B. Further, there is sufficient existing data to conclude
that perched water would not be encountered in the suggested drilling location. First, drill hole
LADP-3, in Los Alamos Canyon, provided evidence of alluvial saturation and saturation in the
Guaje Pumice Bed, and regional well R-7, in Los Alamos Canyon, encountered saturation in the
upper Puye Formation below the Guaje Pumice Bed. In contrast, however, drill hole LADP-4 in
DP Canyon, encountered no perched groundwater down to a depth of 800 feet (227 feet into the
Puye Formation). Moreover, drill hole 21-2523 within MDA V was drilled to a depth of 707 feet
(320 feet into the Puye Formation), and did not encounter any perched groundwater.
Collectively, this information indicates the presence of localized perched groundwater, near the
Guaje/Puye contact, only beneath the axis of Los Alamos Canyon. Finally, numerous drill holes
at TA-21, also provide no evidence of perched groundwater at any higher stratigraphic horizon,
including the Cerro Toledo interval.

101. Draft Order, Section IV.C.2.d.ix, § 1 (pp- 91-92): The requirement in this section,
to obtain groundwater samples from numerous monitoring wells in Los Alamos Canyon
regarding MDA B, is overly prescriptive and without support in the administrative record. First,
the monitoring requirements in this section are duplicative of those specified for Los Alamos
Canyon, because the same wells are required to be monitored for both. Second, this requirement
is inconsistent with other NMED-approved action. NMED’s hydrogeologic evaluation of the
Laboratory proposes two regional monitor wells in Los Alamos Canyon. See NMED-HRMB-
96/1, T.Davis, S. Hoines, and K. Hill. Inconsistently, however, the Draft Order requires
monitoring from at least five regional wells. Finally, the Hydrogeologic Workplan (HWP) will
provide essential data for the development of a groundwater monitoring requirements. Thus, any
further monitoring requirements must reasonably be determined only after completion of the
HWP, and ihe RFI for MDA B.

102.  Draft Order, Section IV.C.2.d.ix, § 3 (p. 92): The requirement in paragraph three
of this section, for full suite analysis of groundwater samples during the monitoring phase, is
overly prescriptive and without adequate corresponding support in the administrative record.
The analytical suite for groundwater monitoring should reasonably be determined by reference to
the specific contaminants of concern (COCs) in the vicinity of the monitoring locations, and a
thorough review of existing data, including the location of contaminant sources and groundwater
occurrences. However, NMED provides no reference to this, or any other related information, in
the administrative record in support of this requirement. The Laboratory’s approach is to
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propose further groundwater monitoring, if needed, in accordance with the Laboratory’s ongoing
reevaluation of the current monitoring program, and following the DQO process. The DQO
process was developed by the Environmental Protection Agency as a planning tool to ensure that
data collected is adequate to resolve decisions; see Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

103.  Draft Order, Section IV.C.2.d.ix, §4 (p. 92): The requirement in paragraph four
of this section, to submit “[a] long-term groundwater monitoring and sampling work plan . . .,” is
unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization. Ttie Hydrogeologic Workplan (HWP), currently in progress, provides for a
groundwater quality characterization phase, and thus will provide data useful for the
development of a ground water monitoring plan. The Laboratory’s approach is to prepare a
long-term groundwater monitoring plan following completion of the HWP, and activities for
individual MDA B RFI investigations.

"104. Draft Order, Section IV.C.2.eiii (p. 93): The borehole characterization
requirements included in this section, are overly prescriptive, and inconsistent with prior,
NMED-approved work. The requirements in this section make no reference to the NMED-
approved RFI Work Plan for OU TA-21, implemented by the Laboratory in 1995. See
LA-UR-91-962. -NMED also makes no reference to a sampling and analysis plan to fill data
gaps identified during the RFI, which was included in a 1996 RFI Report for MDA T. See
LA-UR-96-4508. Laboratory Supp. AR, at 22. Finally, the RFI report for MDA T will present
the results of the RFI and, using the DQO process, the Laboratory will identify any potential data
gaps. The DQO process was developed by the Environmental Protection Agency as a planning
tool to ensure that data collected is adequate to resolve decisions; see Environmental Protection
Agency, 1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04. The
Laboratory’s approach is to determine future monitoring requirements following this process,
and the review of data described above.

105. Draft Order, Section IV.C.2.e.iv (p. 93): The requirement in the final paragraph
of this section, to analyze samples from MDA T for HE compounds, is overly prescriptive and
without support in the administrative record. In fact, while HE wastes were routinely flashed at
one of the Laboratory firing sites, and other, classified, HE-contaminated shapes, were disposed
of at MDA H, there is no historic information or other evidence indicating the disposal of HE
compounds at MDA T. Further, no sampling for HE compounds has been conducted to-date
pursuant to the DQO process contained in the approved RFI Work Plan for TA-21 (See
LA-UR-91-962), and the RFI report, with a supplemental sampling and analysis plan (See
LA-UR-96-4508). The DQO process was developed by the Environmental Protection Agency as
a planning tool to ensure that data collected is adequate to resolve decisions; /d. Environmental
Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

106. Draft Order, Section IV.C.2.e.vii (p. 95): The requirement in this section, to
install intermediate groundwater well(s) “... if geophysical or other evidence suggests the
presence of intermediate perched groundwater...” during subsurface investigations for
MDA T, is not justified in the administrative record. There is currently no evidence of perched
groundwater beneath MDA T. Further, there is sufficient existing data to conclude that perched
water would not be encountered in the suggested drilling location. First, drill hole LADP-3 in
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Los Alamos Canyon, provides evidence of alluvial saturation and saturation in the Guaje Pumice
Bed — and regional well R-7, in Los Alamos Canyon, encountered saturation in the upper Puye
Formation below the Guaje Pumice Bed. In contrast, however, drill hole LADP-4 in DP
Canyon, encountered no perched groundwater down to a depth of 800 feet (227 feet into the
Puye Formation). Moreover, drill hole 21-2523 within MDA V was drilled to a depth of 707 feet
(320 feet into the Puye Formation), and did not encounter any perched groundwater.
Collectively, this information indicates the presence of localized perched groundwater, near the
Guaje/Puye contact, only beneath the axis of Los Alamos Canyon. Finally, numerous drill holes
at TA-21, also provide no evidence of perched groundwater at any hlgher stratlgraphlc horizon,
" including the Cerro Toledo interval.

107. Draft Order, Section IV.C.2.e.ix, 1 (p. 95): The requirement in this section, to
obtain groundwater samples from numerous monitoring wells in Los Alamos Canyon, is overly
prescriptive and without support in the administrative record. The Hydrogeologic Workplan
(HWP), currently in progress, will provide data useful for the development of a ground water
monitoring requirements. Thus, any monitoring requirements should reasonably be determined
only after completion of the HWP, and the RFI for MDA T. The requirements in this section are
also inconsistent with prior NMED action. For example, NMED’s hydrogeologic evaluation of
the Laboratory proposes two regional monitor wells in Los Alamos Canyon. See NMED-
HRMB-96/1, T. Davis, S. Hoines, and K. Hill. Incon31stently, however, the Draft Order requires
momtormg from at least five regional wells.

108. Draft Order, Section IV.C.2.e.ix, § 3 (p. 95): The requirement in paragraph three
of this section, for full suite analysis of groundwater samples during the monitoring phase, is
overly prescriptive and without support in the administrative record. The analytical suite for
groundwater monitoring should reasonably be determined by reference to the specific
contaminants of concern (COCs) in the vicinity of the monitoring locations, and a thorough
review of existing data, including the location of contaminant sources and groundwater
occurrences. However, NMED provides no reference to this, or any other related information, in
the administrative record to support this requirement. The Laboratory’s approach is to propose
further groundwater monitoring, if needed, in accordance with the Laboratory’s ongoing
reevaluation of the current monitoring program, and following the DQO process. The DQO
process was developed by the Environmental Protection Agency as a planning tool to ensure that
data collected is adequate to resolve decisions; /d. Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

109. Draft Order, Section IV.C.2.e.ix, §4 (p. 95): The requirement in paragraph four
of this section, to submit “[a] long-term groundwater monitoring and sampling work plan. . .,” is
unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization required by NMED. The Hydrogeologic Work Plan (HWP), currently in
progress, provides for a groundwater quality characterization phase, and thus will provide data
useful for the development of a ground water monitoring plan. The Laboratory’s approach is to
prepare a long-term groundwater monitoring plan following completion of the HWP, and

activities for individual MDA T RFI investigations.

110. Draft Ordér, Section IV.C.2.f.vii (p. 99): The requirement in this section, to
install intermediate groundwater well(s) “. .. if geophysical or other evidence suggests the
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presence of intermediate perched groundwater...” during subsurface investigations for
MDA U, is not justified in the administrative record. There is currently no evidence of perched
groundwater beneath MDA U. Further, there is sufficient existing data to conclude that perched
water would not be encountered in the suggested drilling location. First, drill hole LADP-3 in
Los Alamos Canyon, provides evidence of alluvial saturation and saturation in the Guaje Pumice
Bed — and regional well R-7, in Los Alamos Canyon, encountered saturation in the upper Puye
Formation below the Guaje Pumice Bed. In contrast, however, drill hole LADP-4 in DP
Canyon, encountered no perched groundwater down to a depth of 800 feet (227 feet into the
Puye Formation). Moreover, drill hole 21-2523 within MDA V was drilled to a depth of 707 feet
(320 feet into the Puye Formation), and did not encounter any perched groundwater.
Collectively, this information indicates the presence of localized perched groundwater, near the
Guaje/Puye contact, only beneath the axis of Los Alamos Canyon. Finally, numerous drill holes
at TA-21, also provide no evidence of perched groundwater at any higher stratigraphic horizon,
including the Cerro Toledo interval.

111.  Draft Order, Section IV.C.2.fix, § 1 (p. 99): The requirement in paragraph one of
this section, to obtain groundwater samples from numerous monitoring wells in Los Alamos
Canyon regarding MDA U, is overly prescriptive and without support in the administrative
record. First, the monitoring requirements in this section are duplicative of those specified for
Los Alamos Canyon because both require monitoring in the same wells. This requirement is also
inconsistent with other NMED-approved action.  Specificallyy, NMED’s hydrogeologic
evaluation of the Laboratory proposes two regional monitoring wells in Los Alamos Canyon.
See NMED-HRMB-96/1, T. Davis, S. Hoines, and K. Hill. Inconsistently, however, the Draft
Order requires monitoring from at least five regional wells. - Finally, the Hydrogeologic
Workplan (HWP) will provide essential data for the development of a groundwater monitoring
requirements. Thus, any furthering monitoring requirements must reasonably be determined
only after completion of the HWP, and the RFI for MDA U.

112.  Draft Order, Section IV.C.2.fix, § 3 (p. 99): The requirement in paragraph three
of this section, for full suite analysis of groundwater samples during the monitoring phase, is
overly prescriptive and without support in the administrative record. The analytical suite for
groundwater monitoring should reasonably be determined by reference to the specific
contaminants of concern (COCs) in the vicinity of the monitoring locations, and a thorough
review of existing data, including the location of contaminant sources. and groundwater
occurrences. However, NMED provides no reference to this, or any other related information, in
the administrative record in support of this requirement. The Laboratory’s approach is to
propose further groundwater monitoring, if needed, in accordance with the Laboratory’s ongoing
reevaluation of the current monitoring program and following the DQO process. The DQO
process was developed by the Environmental Protection Agency as a planning tool to ensure that
data collected is adequate to resolve decisions; /d. Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

113, Draft Order, Section IV.C.2.fix, §4 (p. 99): The requirement in paragraph four
-of this section, to submit “[a] long-term groundwater monitoring and sampling work plan . . .,” is
unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization required by NMED. The Hydrogeologic Workplan (HWP), currently in process,
provides for a groundwater quality characterization phase, and thus will provide data useful for
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the development of a ground water monitoring plan. The Laboratory’s approach is to prepare a
long-term groundwater monitoring plan following completion of the HWP, and activities for
individual MDA U RFI investigations.

114. Draft Order, Section IV.C.2.g. (p. 100): The requirement in this section, to
provide a report to NMED by December 2002 “. . . for the ‘hot’ demonstration interim measure
for the Non-Traditional In-Situ Vitrification (NTISV) demonstration performed in November
2000,” is impracticable to perform in the time frame required. Although, the Laboratory ER
project has completed a draft report, summarizing the work completed to-date, the final work of
sampling the vitrified material is currently unde: way, and the analytical results must be received
before the report can be completed. Sample collection was completed in June 2002. However,
given the complexity of analysis, the complete results are not expected until the end of calendar
year 2002. Thus, the December 2002 due date does not provide sufficient time to complete data
assessment, report writing, and internal review prior to submittal.

‘ 115.  Draft Order, Section IV.C.2.g.ii (p. 101): The borehole characterization program

required for MDA V under this section, is overly prescriptive and unsupported by evidence in the
administrative record. It is also inconsistent with prior NMED-approved action. The Laboratory
has based prior investigations of MDA V on the DQO process detailed in the NMED-approved
RFI Work Plan for OU TA-21. The investigation work plan for MDA V was included in the
approved TA-21 OU RFI Work Plan (LA-UR-91-962), and was implemented in 1992 and 1993.
The investigation results were presented in the Phase Report 1C for OU 1106, TA-21: Facility
Investigation: Outfalls Investigation (LA-UR-94-028); the RFI Phase Report Addendum 1B and
1C, for OU 1106 (LA-UR-94-4360); and the RFI Report for PRS 21-018(a), submitted to NMED
in August 1996 (LA-UR-96-2735). Further DQO work was conducted in 1995-1996. A
supplemental sampling and analysis plan (to fill remaining data gaps) was also submitted to
NMED in 1996 (See LA-UR-96-0648, Laboratory Supp. AR, at 20). The RFI report for MDA V
will present all results and identify potential data gaps, as required by the DQO process. In
contrast, the prescriptive characterization program required in this section, does not utilize or
discuss the DQO process, as required by RCRA guidance, nor is it supported by any reference to
the RFI Work Plan for OU TA-21 (LA-UR-91-962) or the results of any investigation or work
previously conducted by the Laboratory.

116.  Draft Order, Section IV.C.2.g.iv, § 6 (p. 102): The requirement in paragraph six
of this section, to sample for the presence of high explosives (“HE”) at MDA V, is overly
prescriptive and unsupported by evidence in the administrative record. Although HE compounds
were routinely flashed at one the Laboratory firing site, and some classified HE-contaminated
shapes were disposed of at MDA H, there is no historic information of other documentation
indicating the disposal of HE compounds at MDA V. In addition, no sampling for HE
compounds has been required, or conducted, to date, in the NMED-approved RFI Work Plan for
TA-21 (LA-UR-91-962). HE is not a potential contaminant at MDA V, and thus should not be
included in the analytical suite for soil and rock samples.

117. Draft Order, Section IV.C.2.g.vii (p. 102): The requirement in this section, to
install intermediate groundwater well(s) “... if geophysical or other evidence suggests the
presence of intermediate perched groundwater. . .” during subsurface investigations for MDA V,
is not justified by evidence in the administrative record. There is currently no evidence of
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perched groundwater beneath MDA V. Further, there is sufficient existing data to conclude that
perched water would not be encountered in the suggested drilling location. First, drill hole
LADP-3 in Los Alamos Canyon, provides evidence of alluvial saturation and saturation in the
Guaje Pumice Bed — and regional well R-7, in Los Alamos Canyon, encountered saturation in
the upper Puye Formation below the Guaje Pumice Bed. In contrast, however, drill hole
LADP-4 in DP Canyon, encountered no perched groundwater down to a depth of 800 feet (227
feet into the Puye Formation). Moreover, drill hole 21-2523 within MDA V was drilled to a
depth of 707 feet (320 feet into the Puye Formation), and did not encounter any perched
groundwater.  Collectively, this information indicates the presence of localized perched
groundwater, near the Guaje/Puye contact, only beneath the axis of Los Alamos Canyon.
Finally, numerous drill holes at TA-21, also provide no evidence of perched groundwater at any
higher stratigraphic horizon, including the Cerro Toledo interval.

118.  Draft Order, Section IV .C.2.g.ix, 1 (p. 103): The requirement in paragraph one
of this section, to obtain groundwater samples from numerous monitoring wells in Los Alamos
Canyon regarding MDA V, is overly prescriptive and without adequate corresponding support in
the administrative record. This requirement is also inconsistent with prior NMED-approved
action. Specifically, NMED’s hydrogeologic evaluation of the Laboratory proposes two regional
monitor wells in Los Alamos Canyon. See NMED-HRMB-96/1, T. Davis, S. Hoines, and
K. Hill. Inconsistently, however, the Draft Order requires monitoring from at least five regional
wells. Finally, the Hydrogeologic Work Plan (HWP) will provide essential data for the
development of a ground water monitoring requirements. Thus, any monitoring requirements
must reasonably be determined only after completion of the HWP, and the RFI for MDA V.
NMED provides no reference to this, or any other information in the administrative record in
support of this requirement.

119. Draft Order, Section IV.C.2.g.ix, § 3 (p. 103): The requirement in paragraph three
of this section, for full suite analysis of groundwater samples during the monitoring phase, is
overly prescriptive and without explanation or support in the administrative record. The
analytical suite for groundwater monitoring should be determined by the specific contaminants
of concern (COCs) in the vicinity of the monitoring locations. Decisions regarding groundwater
monitoring (location of wells, frequency of sampling, analyte suite) should be based on a
thorough review of existing data, and other relevant information, such as the location of
contaminant sources and groundwater occurrences. NMED provides no basis for the analyte
suites or frequency of sampling. The Laboratory’s approach is to prepare further groundwater
monitoring, if needed, in accordance with the Laboratory’s ongoing reevaluation of the current
monitoring program following the DQO process. The DQO process was developed by the
Environmental Protection Agency as a planning tool to ensure that data collected is adequate to
resolve decisions; Id. Environmental Protection Agency, 1994, “Guidance for the Data Quality
Objectives Process,” USEPA QA/G04.

120.  Draft Order, Section IV.C.3.c.ii (pp. 106-107): The requirements in this section,
to conduct extensive subsurface investigations at MDA C, are overly prescriptive and without
adequate corresponding support in the administrative record. The requirements in this section
make no reference to required, known data quality objectives (DQOs), nor do they reference any
existing data to focus additional investigation requirements. Instead, this section includes a
random list of requirements, without regard to the size or layout of disposal units, or placement
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of existing boreholes. In FY2003, the Laboratory will submit the MDA C RFI report, which is
based on the DQO process, and detailed in the approved OU1147 Work Plan. The DQO process
was developed by the Environmental Protection Agency as a planning tool to ensure that data
collected is adequate to resolve decisions; /d. Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04. If data gaps are
identified in the RFI report, the Laboratory’s approach would be to submit a supplemental
sampling plan to NMED. Such a plan will follow the protocol established in the NMED position
paper on Determination of Extent of Contamination (March 2, 2000).

121.  Draft Orudci, Section IV.C.3.c.iv, §4 (p. 108): The requirement in paragraph four
of this section, to sample for the presence of “HE compounds” at MDA C, is unsupported by
evidence in the administrative record. Based on a review of all currently available disposal logs
for MDA C, there is no basis for the analysis of samples for the presence of HE compounds. In
addition, the approved RFI Work Plan for OU1147 (LA-UR-92-969) specifically states that no
HE disposal occurred in the chemical pit. Laboratory Supp. AR, at 13. High explosives
(HE) are not a potential contaminant at MDA C, and thus need not be included in the analytical
suite for soil and rock samples.

122. Draft Order, Section IV.C.3.c.vii (p. 109): The requirement in the first sentence
of this section, to construct a monitoring well intersecting the regional aquifer, is impracticable at
this time, in light of ongoing, related work. Existing MDA C data, including subsurface datato a
depth of 315 feet, is currently being evaluated as part of the MDA C RFI work, to determine if
the nature and extent of contamination MDA C are sufficiently characterized. A RFI report
summarizing the completed work is in preparation and will include recommendations regarding
additional characterization needs. The Laboratory’s approach is to propose construction of a
regional aquifer well at MDA C, if needed, following the evaluation of data collected for the RFI
work plan.

123.  Draft Order, Section IV.C.3.c.vii, § 1 (p. 109): The requirement in paragraph one
of this section, to monitor well borings “. . . for the presence of vapor-phase contaminants prior
to well construction,” is impracticable to perform as required, because regional aquifer well
locations are an inefficient method for investigation of vapor transport from MDAs. Vapor
sampling, relative to disposal areas is, and continues to be, planned and performed by the
Material Disposal Area (MDA) activity of the Laboratory’s Environmental Restoration Project.
However, for technical and efficiency reasons, a more effective course is to conduct vapor phase
investigation independent of the regional aquifer investigation, because the drilling methods for
regional aquifer wells are not amenable to collecting vapor samples. To collect such samples
would require an expensive process of removing drilling equipmert, cleaning out the borehole
and inserting vapor sampling equipment. Even then, the quality and representativeness of a
vapor sample collected from this type of borehole would be questionable. Shallow boreholes
drilled for the express purpose of collecting vapor samples are less costly and provide superior
data quality. In determining the need for additional vapor data, the DQO process must be
- applied to determine what data is needed. The DQO process was developed by the
Environmental Protection Agency as a planning tool to ensure that data collected is adequate to
resolve decisions; Id. Environmental Protection Agency, 1994, “Guidance for the Data Quality
Objectives Process,” USEPA QA/G04. Laboratory and NMED personnel should participate in
DQO meetings designed to determine data collection requirements for each borehole.
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124.  Draft Order, Section IV.C.3.c.viii, § 1 (p. 110): The requirement in paragraph one
of this section, to conduct sampling from each saturated zone, at all wells that intersect
groundwater, is unreasonably burdensome without providing a corresponding and commensurate
benefit. Rather than monitor every intermediate-depth saturated zone encountered, as required
by NMED, monitoring should instead be focused on the larger saturated zones. By focusing on
these larger zones, monitoring resources are appropriately concentrated on bodies that are likely
to supply sufficient water and contaminants, and thus potentially impact underlying regional
groundwater. Thus, the requirement to monitor every intermediate-depth saturated zone, fails to
recognize that the larger saturated zones pose the greatest concern for water quality. This
particularly true, given that many intermediate-depth saturated zones encouiii€Ted in the drilling
at Los Alamos were thin and not extensive, and thus contained minute volumes of water. NMED
fails to provide any explanation why monitoring all intermediate and regional groundwater wells
in the canyon is necessary or reasonable. Finally, the RFI for MDA C should be completed prior
to determining any monitoring requirements. Both intermediate and regional groundwater
‘monitoring should be determined by the results of the hydrological investigations performed
during installation and sampling of intermediate groundwater monitoring wells. - Thus all
relevant information from the RFI should be considered prior to developing monitoring
requirements. :

125. Draft Order, Section IV.C4.c.iii, §1 (p. 114): The requirements listed in this
section, to conduct subsurface explorations to characterize Technical Area 49 (“TA-49”), and
including subsurface explorations at MDA AB, and Areas 1, 3, 4, and 11, are overly prescriptive
and without justification in the administrative record. In addition, these requirements are
inconsistent with applicable NMED and USEPA RCRA guidance (Guidance for the Data Quality
Objective Process, USEPA QA/G4, USEPA Quality Assurance Management Staff, September
1994). Laboratory Supp. AR, at 17. Regarding DQO’s, NMED’s requirements in this section do
not follow the DQOs established in the approved RFI Work Plan for OU 1144 (LA-UR-92-900),
and implemented in 1995. Laboratory Supp. AR, at 14. See also: RFI Report for TA-49
(LA-UR-97-2786). In addition, these requirements are inconsistent with NMED’s guidance
entitled “Determination of Extent of Contamination” (March2, 2000). In place of the
prescriptive requirements in this section, the Laboratory’s approach is to complete and submit
the supplemental sampling and analysis plan for Areas 1, 2, 2A, 2B, 3, 4, 11 and 12. Each of-
these documents will be prepared in accordance with the DQO process in the approved OU1144
RFI Work Plan (LA-UR-92-900), and in accordance with the NMED position paper on
Determination of Extent of Contamination. In addition, the Laboratory’s approach would
include the submission of a hydrogeologic characterization report for the MDA AB area, based
on the existing 700-foot borehole. Such a report should resolve discrepancies in stratagraphic
unit technology that has changed over time. Construction of the 900-foot borehole (referenced in
paragraph one of this section) should occur only if data from the 700-foot borehole is
insufficient. Drilling proposed in the supplemental sampling would be based on a review of
information from existing drilling and sampling data in these areas. The depth and distance of
the boreholes would be based on a review of historical hydronuclear test information, and seek to
gather samples to determine nature and extent of contamination yet also avoid generating
transuranic waste,

126. Draft Order, Section IV.C.4.c.vi (p. 117): The requirement to ... install one
groundwater monitoring well that intersects perched groundwater, if such groundwater is present
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beneath the site. . .,” should be contingent on encountering perched water in regional aquifer
characterization well R-30. Notwithstanding, this is unlikely, because existing data indicates no
perched intervals to a depth of 700 feet at TA-49. Well 49-2-700-1 was previously drilled to 700
feet at TA-49, through the Cerro Toledo interval and into Otowi ash flows, and did not encounter
perched water. The best determination of potential perched water at TA-49 will occur with the
drilling of regional well R-30. Additional data will also be obtained with the drilling of regional
well R-27 in Water Canyon. However, if perched water is not found in either of these wells, an
intermediate well within the boundaries of TA-49 is unnecessary.

**** 127. Draft Order, Section IV.C.4.c.viii, §4 (p. 118): The requirement in paragraph
four of this section, for full suite analysis of groundwater samples during the monitoring phase,
is overly prescriptive and without justification in the administrative record. The analytical suite
for groundwater monitoring should reasonably be determined by reference to the specific
contaminants of concern (COCs) in the vicinity of the monitoring locations, and a thorough
review of existing data, including the location of contaminant sources and groundwater
occurrences. However, NMED provides no reference to this, or any other related information, in
the administrative record in support of this requirement. The Laboratory’s approach is to
propose further groundwater monitoring, if needed, in accordance with the Laboratory’s ongoing
reevaluation of the current monitoring program, and following the DQO process. The DQO
process was developed by the Environmental Protection Agency as a planning tool to ensure that
data collected is adequate to resolve decisions; Id. Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

128. Draft Order, Section IV.C.4.c.viii, §6 (p. 118): ' The requirement in paragraph
four of this section, to submit “[a] long-term groundwater monitoring and sampling work
plan.. .” is unreasonably burdensome, and impracticable, prior to the completion of the
hydrogeologic characterization required by NMED. The Hydrogeologic Work Plan (HWP),
currently in progress, provides for a groundwater quality characterization phase and thus will
provide data useful for the development of a ground water monitoring plan. The Laboratory’s
approach is to prepare a long-term groundwater monitoring plan following completion of the
HWP, and activities for individual RFI investigations at TA-49.

129. Draft Order, Section IV.C.5.c.iii (p. 123): The requirement in this section that
“[t}he methods and locations for collecting data shall be approved by NMED prior to data
collection,” is impracticable to perform, and unreasonably burdensome without providing a
corresponding or commensurate benefit. Field investigations do not lend themselves to
predetermined, pre-approved locations. For example, subsurface features may require slight
shifts in proposed locations in order to collect the desired data. Under the requirement here, such
changes would apparently require NMED pre-approval, presumably in writing. Such a
requirement would be costly, impracticable and, possibly, lead to delays in conducting needed
work.

130. Draft Order, Section IV.C.5.c.iii, § 1 (p. 123): The requirement in paragraph one
of this section, that “. . . a minimum of 10 borings shall be advanced to depths of 25 ft bgs in the
vicinity of the former disposal pit,” is overly prescriptive-and not supported with evidence in the
administrative record. NMED makes no reference to previously submitted Laboratory reports
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related to this work, but instead simply prescribes “a minimum of ten borings,” and the required
depth, with no apparent technical basis for this requirement.

131. Draft Order, Section IV.C.5.c.ii1, § 5 (p. 123): The requirement in paragraph five
of this section, that “[t]he boring locations shall be approved by the Department prior to the start
of drilling activities,” is impracticable to perform, and unreasonably burdensome without
providing a corresponding or commensurate benefit. Field investigations do not lend themselves
to predetermined, pre-approved, locations.” Subsurface features may require slight shifts in
proposed locations, to enable the collection of required data. Under the requirement here, such
changes would apparently require NMED pre-appioval, presumably in writing. Such a
requirement would be costly, impracticable and, possibly, lead to delays in conducting needed
work.

"132.  Draft Order, Section IV.C.5.c.iv, § 3 (p. 124): The requirement in paragraph three
of this section, that boring “...depths [must be] approved by the Department...,” is
impracticable to perform, and unreasonably burdensome .without providing a corresponding or
commensurate benefit. Field investigations do not lend themselves to predetermined, pre-
approved, locations. Subsurface features may require slight shifts in proposed locations, to
enable the collection of required data. Under the requirement here, such changes would
apparently require NMED pre-approval, presumably in writing. Such a requirement would be
costly, impracticable and, possibly, lead to delays in conducting needed work.

133. Draft Order, Section IV.C.5.c.iv, § 4 (p. 124): The requirement in paragraph four
of this section, for full suite analysis of soil samples, is overly prescriptive and without
justification in the administrative record. Consistent with current ER processes, and as mandated
in the Draft Order, the evaluation of existing data is integral to the plan development process
and, it is inappropriate to prescribe an analytical suite before this process is complete. NMED
provides no reference to previously submitted the Laboratory reports, or to any other information
in the administrative record, in support of this requirement. The Laboratory’s approach is to
complete the data review process prior the selection of an analytic suite.

134. Draft Order, Section IV.C.5.c.vi, § 1 (p. 125): The requirement in paragraph one
of this section, to conduct intermediate and regional groundwater monitoring at specific wells
that intersect groundwater is overly prescriptive and without any support in the administrative
record. NMED fails to provide any explanation at to why this monitoring is necessary or
reasonable. Instead, both intermediate and regional groundwater monitoring should be
determined by the results of the hydrological investigations performed during installation and
sampling of intermediate groundwater monitoring wells. The RFI for Bayo Canyon should alsc. -
be completed prior to determining any further monitoring requirements. All relevant information
should be reviewed and analyzed in support of any new monitoring requirements, and not simply
prescribed without a technical basis, as NMED does here.

135. Draft Order, Section IV.C.5.c.vi, § 2 (p. 125): The requirement in paragraph three
of this section, for full suite analysis of groundwater samples during the monitoring phase, is
overly prescriptive and without support in the administrative record. The analytical suite for
groundwater monitoring should be determined by the specific contaminants of concern (COCs)
in the vicinity of the monitoring locations. Decisions regarding groundwater monitoring
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(location of wells, frequency of sampling, analyte suite) should be based on a thorough review of
existing data, and other relevant information, such as the location of contaminant sources and
groundwater occurrences. NMED provides no basis for the analyte suites or frequency of
sampling. The Laboratory’s approach is to propose further groundwater monitoring, if needed,
in accordance with the Laboratory’s ongoing reevaluation of the current monitoring program and
following the DQO process. The DQO process was developed by the Environmental Protection
Agency as a planning tool to ensure that data collected is adequate to resolve decisions; Id.
Environmental Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,”
USEPA QA/G04.

136.  Draft Order, Section IV.C.5.c.vi, § 3 (p. 125): The requirement in paragraph three
of this section, to submit “[a] long-term groundwater monitoring and sampling work plan . . .,” is
unreasonably burdensome, and impracticable, prior to the completion of the hydrogeologic
characterization required by NMED. The Hydrogeologic Work Plan (HWP), currently in
progress, provides for a groundwater quality characterization phase, and thus will provide data
useful for the development of a ground water monitoring plan. The Laboratory’s approach is to
prepare a long-term groundwater monitoring plan following completion of the HWP, and
activities for individual RF]I investigations. '

137. Draft Order, Section VI.E.2, §2 (p. 133): The requirement in paragraph two of
this section, directing the submission of an “investigation work plan,” including a “storm water
and groundwater monitoring plan” for MDA P, is impracticable in the time frame required, and
may be unnecessary following NMED review of the Final MDA P Closure Report. The
deliverable date for the investigation work plan is 90 days after the current delivery date of the
Final MDA P Closure Report. However, until NMED has received and reviewed the Final
MDA P Closure Report, NMED will have no information on which to base the need for
additional monitoring. In fact, based on the results of the Final MDA P Closure Report, no
investigation work plan or monitoring plan may be needed. Current data suggests this is true.
All surface contamination was removed from the site during Phase I excavation and disposal.
Therefore, there is no contamination source for storm water. Preliminary data from Phase II
sampling also indicates that there is no groundwater contamination attributable to MDA-P/387
Burn Pad.

138.  Draft Order, Section VILE.6.a (p. 153): The requirement in this section to submit
a Remedy Completion Report, “[w]ithin ninety (90) days after completion of remedy .. .,” is
impracticable and overly prescriptive. A ninety-day period is inadequate to generate, review,
and submit a Remedy Completion Report.

139.  Draft Order, Section VILE.6.a, § 2 (p. 153): The requirement in paragraph two of
this section, to include, with every Remedy Completion Report, “[a] statement, signed by a
registered professional engineer, that the remedy has been completed...,” is unreasonably
burdensome and prescriptive. For many projects, the services of a registered professional
engineer are not reasonably needed because many remedies require no engineering analysis. The
Laboratory’s approach would be to apply this requirement only to those projects where
professional engineering services are reasonably necessary for a project.
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140.  Draft Order, Section VILE.6.a, § 3 (p. 153): The requirement in paragraph three
of this section, to include “as-built drawings” with every Remedy Completion Report, is
impracticable and overly prescriptive, because, in many cases, “as-built drawings” are simply not
needed. The Laboratory’s approach is to include “as-built” drawings only when required in the
performance of a particular project.

141. Draft Order, Section IX.A (p. 158): The requirement in this section for the
Laboratory to use the most current Standard Operating Procedure (“SOP”), only if the most
current version (i.e., revision number) is “listed” by NMED, is unreasonably burdensome and
impracticable. T

142. Draft Order, Section IX.B.2 (p. 159): This section regarding “Soil, Rock, and
Sediment Field Screening,” is overly prescriptive, and inconsistent with the practice of
conducting this activity under approved Sampling and Analysis Plans (SAPs). In this section,
NMED prescribes ad hoc sampling screening methodologies (for several types of sampling), and
also prescribes the collection of samples under certain conditions, but does not define a
quantitative sample selection. The Laboratory’s approach is to collect screening samples
according to an approved site-specific Sampling and Analysis Plan (SAP) and following a
prescribed process that ensures consistency, and adheres to the Laboratory’s Quality Assurance
Plan in Chapter three of the Laboratory’s Investigation Work Plan (IWP).

143.  Draft Order, Section IX.B.2.a (p. 159): The requirement in this section, to ...
conduct surveys to locate underground utilities, pipelines, structures, drums, debris, and other
buried features in the shallow subsurface prior to the start of field exploration activities,” and to
include these results in investigation reports submitted to NMED, is-unreasonably burdensome
without providing a corresponding and commensurate benefit. For example, if utility locations
are known, the conduct of a subsurface survey is simply not needed. Many sites at the
Laboratory are in remote locations away from utility lines. If there are no known or suspected
subsurface features in the area, it is not prudent to do such a survey. In addition, requiring
magnetometer, ground penetrating radar or other surveys for subsurface features, before any field
exploration can begin, is time consuming and costly. The Laboratory’s approach is to conduct
pre-exploration, subsurface surveys on a site-specific, as needed, basis.

144. Draft Order, Section [X.B.2.d (pp. 163-164): The requirement in paragraph one
of this section, that “[s]amples obtained from borings shall be screened in the field for the
evidence of the potential presence of contaminants,” is overly prescriptive and unreasonably
burdensome. This section of the Draft Order requires visual, gross radiation screening,
headspace VOC screening, and XRF screening, for all field soil, rock, and sediment samples.
Such requirements are, in many cases, simply not necessary. These prescriptive requirements
would also be time-consuming and costly in relation to any benefit gained. The Laboratory’s
approach 1s to base the selection of appropriate field screening methodologies on site-specific
conditions, expected contamination, and the reliability of available technologies.

145.  Draft Order, Section IX.B.2.d (pp. 163-164): The requirement in paragraph three
of this page, that radionuclide screening shall include “[a] minimum of three measurements,
obtained at a minimum of one-minute count rate, for each screening sample,” is unreasonably
burdensome without proving a corresponding and commensurate benefit. First, field screening
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results have very limited data uses—for example, they are not used for risk assessment. In
addition, repeating each measurement adds little, or no, data value, because a properly calibrated
instrument will perform well within the instrument operational specifications, and thus produce
reliable results. Finally, the repetition required by NMED is very costly (the Laboratory
estimates the total additional cost of repeating these measurements to be at least $120,000
annually, based on 2,000 annual soil/sediment samples taken).

146. Draft Order, Seéction IX.B.2.d (p. 164): The requirement in paragraph three of
this page, that radionuclide *. . . field screening results shall be considered acceptable if there is
not greater than a 20 percent variance between the measurements” is impiaciicable, if not
impossible, for certain types of field screen measurements. For example, field screening for
alpha at sites very near instrument background, will likely yield results that have more than 20
percent variance (e.g., observed counts of [0,2,2] would fail this test). In order to accomplish
this, the field team would have to repeat the test until the natural randomness of radioactive -
decay gave them the desired results.

147. Draft Order, Section IX.B.2.e (p. 165): The requirement in this section that
“[flield duplicates will be collected at a rate of ten percent” is both unreasonably burdensome,
and inconsistent with the Laboratory’s NMED-approved ER Project Procedure (See ER- SOP-
1.05, Field Quality Control Samples), Laboratory Supp. AR, at 108, Data Quality Objectives
Process, USEPA Guidance (SW-486), Laboratory Supp. AR, at 109, and general industry
practice. The Laboratory’s approach, to collect field duplicates at a rate of one in 20, is
consistent with USEPA guidance and general industry practice.

148. Draft Order, Section IX.B.2.e (p. 165): The requirement in this section that the
Laboratory “. .. shall collect field blanks at a frequency of one per day for each medium (with
the exception of air samples) . . .” is impracticable, if not, impossible, to perform in many cases.
For example, the Laboratory is not aware of appropriate field “blank” materials that can be used
for metals or tritium analyses of soil, rock, and sediment samples. The Laboratory’s approach is
to apply the data quality objectives process to determine the appropriate type and frequency of
field blank samples, if any, for each sampling campaign, on a case-by-case, basis. The DQO
process was developed by the Environmental Protection Agency as a planning tool to ensure that
data collected is adequate to resolve decisions; Id. Environmental Protection Agency, 1994,
“Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

149. Draft Order, Section IX.B.2.f (p. 165): The requirement in this section, for
“registered New Mexico professional land surveyors™ to participate in sample point and structure
location surveying, is unreasonably burdensome without providing a corresponding and
commensurate benefit. To require that all land surveys for locations, structures, and other
features, must be performed by professional land surveyors is neither cost effective, nor
beneficial. The Laboratory’s approach is to prepare maps using hand-held GPS surveys, and
sophisticated Geographical Information System (GIS) software applications. The spatial data
used for preparing maps, are contained in file structures that include meta-data pertaining to the
origin and quality of the spatial data. The Laboratory prepares hundreds of maps each year for
submittal with reports using an institutional set of electronic spatial data files. Requiring
certification of each map by a professional surveyor is unnecessary and will greatly increase the
length of the schedule and the cost of reporting.
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150. Draft Order, Section IX.B.2.g (p. 166): The requirements in this section, to . . .
collect vapor samples for field measurement . . .” of a number of factors, is impracticable, if not
impossible, to perform for a number of the required measurements. Regarding the field
measurement of “percent moisture,” vapor is not measured for percent moisture, because gas in
soil is in equilibrium with available moisture and remains constant at approximately 98% relative
humidity. Regarding radionuclides, the Laboratory is unaware of the existence of an instrument
capable of conducting field measurements of radionuclides in vapor. Regarding “static
subsurface pressure,” this factor has been previously characterized by the MDA L Pilot
extraction Study Plan, and is easily interpreted by barometric pressure. See LA-UR-00-6024.
Fin@ily, the laboratory analysis of vapor sample for “percent moisture,” is highly impracticable.

151. Draft Order, Section IX.B.2.h.i (p. 167): The requirement in this section, to
obtain groundwater level measurements “. .. at intervals required by the Department and after
significant seasonal and weather events . . .,” is unreasonably burdensome without providing a
corresponding and commensurate benefit, because such measurements are of limited value in
leaming about the hydrologic system in relation to groundwater contamination. In addition,
these requirements are overly prescriptive and without justification in the administrative record.
The Laboratory’s approach is to conduct groundwater level measurements on a case-by-case
basis, where a specific data need exists. The Laboratory has decades of data documenting water
levels and behavior regarding water level collection after seasonal weather events, and impact on
alluvial groundwater. Additional water level data collection, on the scale proposed by NMED,
will not reasonably resolve questions about the hydrological system at the Laboratory, or shed
additional light on contaminant movement. The regional aquifer beneath the Laboratory is
isolated from the surface by over 900 feet of unsaturated rock and sediments. The Laboratory
also has decades of water level data from the regional aquifer. This data indicates that the
regional aquifer has never been shown to be influenced, on a scale of weeks or months, by
seasonal events at the land surface. Instead, evidence indicates that minimum travel times for
water from the surface to the regional aquifer are about 10 to 20 years. Since 1992, the
Laboratory has operated an extensive automated water level measurement system. The
Laboratory’s approach is to rely upon this existing data, plus additional future data to be
collected when a specific data need exists.

152.  Draft Order, Section IX.B.2.i (p. 167): The requirement in paragraph two of this
section, that “[s]urface water samples shall be obtained in conjunction with routine groundwater
sampling, where present . . .,” is impracticable, if not impossible, to perform, except at stations
that have base flow or snowmelt present. Sampling surface water with ground water will not
work in most canyons at the Laboratory, because only short-lived storm runoff is usually present.
However, most surface water sampling at the Laboratory is transient storm water runoff rather
than persistent surface water. Thus sampling of surface water in conjunction with groundwater,
can only be done in those sections of canyons where persistent surface water is present.

153.  Draft Order, Section IX.B.2.i.iv (p. 169): The requirement in paragraph two of
this section, that “[f]ield duplicate surface water and groundwater samples shall be obtained at a
frequency of ten percent,” is both unreasonably burdensome, and inconsistent with USEPA
guidance. USEPA guidance (SW-846) recommends collection of one field duplicate and one
equipment rinsate blank quality control sample per 20 samples, or per day. The Laboratory’s
current procedure-conforms to USEPA guidance.

7/31/02 AS5-40



154.  Draft Order, Section IX.B.2.) (pp. 170-171): The detailed requirements in this
section, regarding sample collection and handling are overly prescriptive without a
corresponding and commensurate benefit. The Laboratory’s approach is to follow the
Laboratory’s existing Quality Assurance Program Plan, previously been submitted to NMED as
part of the Installation Work Plan and every Sampling and Analysis Plan.

155.  Draft Order, Section IX.B.2j (pp. 170-171): The requirement in paragraph three
of this section, that “. .. all samples shall be submitted to the laboratory within 48 hours after
their collection,” is unreasonably burdensome and often impracticable. For example, samples
received after 3 p.m. on Friday cannot usually be shipped-until the following Monday. Holidays
may also create instances where shipping cannot be accomplished within 48 hours. Some
samples are also not shipment “time” sensitive. For example, surface waters and metals, usually
do not have critical hold times, and thus shipment after 48 hours will have no influence on the
quality of the data. In sample collection, holding and shipment, the Laboratory’s approach is to
follow all applicable USEPA guidance and regulations.

156. Draft Order, Section IX.C (p. 174): The requirement in this section, that the
Laboratory use the “most recent USEPA and industry-accepted” standards and methods,
inappropriately implies that the release date of a given procedure is the sole determinant in
selecting an analytical method. First, the Laboratory notes that the “most recent” release date is
not always the best method available. For example, the accelerated solvent extraction
(ASE) procedure in SW-846 for semi-volatiles was.released after than the Soxhlet extraction
method; but the Soxhlet extraction method is recognized to be superior to ASE. Similarly, the
solid phase extraction (SPE) method for high explosives, in SW-846 Update IVa, is more recent
than the 8330 chemical extraction procedures in Update III, and is used at several laboratories
outside Department of Energy/Albuquerque Operations system. However, Update IVa was
never promulgated, and the Laboratory has continued to use the chemical extraction methods.
Second, the Laboratory notes that there are very few USEPA procedures for radionuclide
determinations, and those that exist apply only to drinking water. Other industry-standard
methods (such as Health and Safety Laboratory [“HASL”] of the Atomic Energy Commission)
have, to some degree, been overtaken by more recent technological advances. Thus, while
elements of these USEPA and HASL methods are often incorporated, the vast majority of
radiochemistry performed in America today uses performance based methodology. Third, the
Laboratory believes that this stated requirement does, in fact, permit the use of non-promulgated
methods/technologies, as required by data quality objectives and/or recommended by current
technological advances, and requests NMED to confirm this assertion. This will ensure that use
of performance-based approaches, for example, are not considered to be in violation of this
order. Finally, the Laboratory currently selects analytical methods (in all three areas discussed
above), from a list approved by DOE, that is reviewed and updated on an annual basis.

157. Draft Order, Section IX.C.1 (p. 174): This section, regarding “‘laboratory QA/QC
requirements,” is unreasonably burdensome and impracticable. The Laboratory’s approach is to
require laboratory detection limits based on a method detection level (MDL) study, using water
collected from the Laboratory. It is impractical to perform MDL studies for every possible
parameter and matrix combination. The analytical laboratories should be allowed to accomplish
this using DI water according to 40 CFR 136, Appendix B, unless there is a specific reason to
suspect a problem, and thus do otherwise. The chemistry of water from any site has a
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fundamental effect on the detection limits that can be attained. This is because native
groundwater contains naturally-occurring constituents that interfere with the analysis, and affect
the quantification level for which the analyte of interest can be measured.

158. Draft Order, Section IX.C.1, § 1 (p. 174): The requirement in the second sentence
of this paragraph, for the Laboratory to “provide” laboratory quality assurance (“QA”) manuals
to NMED *“. .. within forty-five (45) days of awarding a contract for analytical services to any
contract laboratory,” is unreasonably burdensome without providing a corresponding and
commensurate benefit. The Laboratory follows USEPA analytical protocols that are already in
NMED’s possession. Therefore, providing laboratory QA manuals for every analytical
laboratory under contract to the Laboratory is unnecessary, unreasonably burdensome, and
duplicative.

‘159. Draft Order, Section IX.C.1.a (p. 175): This section, regarding laboratory quality
assurance procedures, is unreasonably burdensome. Quality Control (QC) techniques that are
appropriate to the analytical methods should be used. Not all of the QC techniques listed in this
requirement are applicable to all analyses. For example, in general inorganic chemistry, many of
the methods require replicate analyses, as opposed to Matrix Spike Duplicates (MSDs). Further,
laboratory control samples (LCSs) (interpreted as “blank spikes” in this section), are only
duplicated when insufficient sample exists for replicating a field sample or a spiked field sample.
In addition, surrogates are used only in gas chromatography (GC), gas chromatography/mass
spectrometry (GC/MS), high performance liquid chromatography (HPLC), "and liquid
chromatography/mass spectrometry (LC/MS) analyses — they do not apply to radiochemistry,
atomic spectroscopy, or wet chemistry.

160. Draft Order, Section IX.C.l.a (p. 175): This section, requiring that contract
analytical laboratories shall “... establish internal QA/QC that meets EPA’s laboratory
certification requirements,” is unreasonably burdensome, and should allow for fixed control
criteria when required by the USEPA methods and, in some cases, apply those criteria to
methods when no applicable industry standards exist. Statistical process control is specific in
USEPA methods for many quality control analyses in organic chemistry. However, many
organic methods have rigid acceptance criteria from some quality control (QC) types, e.g.,
continuing calibration and verification analysis (CCVs), and the spectroscopy and wet chemistry.
Those methods give rigid performance criteria that must be met. The Department of
Energy/Albuquerque Operations Office Model Statement of Work for Analytical Laboratories
specifies fixed control criteria when required by the USEPA methods and, in some cases,
extrapolates to apply those criteria to methods for which no industry standards exist. This
approach has been accepted and used by all Department of Energy/Albuquerque Operations
Office facilities for the past several years.

161. Draft Order, Section IX.C.1.b (p. 175): This section, requiring that laboratory
“... equipment calibration procedures . . . be documented in the laboratories’ quality assurance
and SOP manuals,” is unreasonably burdensome without a corresponding and commensurate
benefit. Both quality assurance and SOP manuals are acceptable for documenting calibration.
Calibration requirements are generally described in the analytical laboratory Quality Assurance
(QA) plans, whereas the procedures for performing and documenting calibration, are often in the
standard operating procedures (SOPs).
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162. Draft Order, Section IX.C.1.b (p. 175): This section, requiring that “[a]il
instruments and equipment used by the laboratory shall be operated, calibrated and maintained
according to manufacturers’ guidelines and recommendations,” 1s unreasonably restrictive. Each
analytical laboratory’s Quality Assurance (QA) plan and SOPs, specifies the operation,
calibration, and maintenance of the instruments and equipment. These analytical laboratory
documents have evaluated and selected the most appropriate procedures with respect to USEPA
method requirements, or the Department of Energy/Albuquerque Operations Office Model
Statement of Work for Analytical Laboratories. Finally, the manufacturer’s specifications are
often less rigorous than those specified by USEPA and the Department of Energy/Albuquerque
Operations Office Model Stateiriefit-of Work for Analytical Laboratories.

163. Draft Order, Section IX.C.1l.c. (p.175): The section, requiring that laboratory
“[a]nalytical procedures shall be evaluated by analyzing radiogenic National Institute of
Standards and Technology (NIST) . . .” standards, is unreasonably restrictive, and should permit
analytical laboratories to conduct quality control in routine analysis in accordance with either
NIST, or the Department of Energy/Albuquerque Operations Office Model Statement of Work
for Analytical Laboratories. The Quality Control types listed. by NMED in this section include
many that are not typically analyzed (e.g., BSDs), and omit many other types that are typically
analyzed (e.g., CCVs, interference check samples (ICS), etc.) Analytical laboratories used by
the Laboratory are currently required to conduct quality control in accordance with the
Department of Energy/Albuquerque Operations Office Model Statement of Work for Analytical
Laboratories.

164. Draft Order, Section IX.C.l.c. (p.175): This section, requiring that each
laboratory “. . . analyze at a frequency of one in twenty for all batch runs requiring USEPA test
methods and at a frequency of one in ten for non-USEPA test methods,” is unreasonably
burdensome, and inconsistent with applicable guidance and industry practice. This requirement
should be in accordance with the applicable method or the Department of Energy/Albuquerque
Operations Office Model Statement of Work for Analytical Laboratories. Industry standard
practice is to meet the Quality Control (QC) frequency criteria in applicable methods. The
majority of applicable methods have five percent QC frequency, with the exception of calibration
verification, which are typically done at 10 percent in general organic chemistry. Batch size is
clearly specified at a maximum of 20 samples in most USEPA methods. SW-846 is a good
reference for both these issues. The requirement for analyzing one-in-ten quality control
samples, for non-USEPA methods, represents a doubling of current USEPA requirements. The
industry standard for the frequency of analyzing preparation blanks is one per batch, or one in
twenty, whichever is more frequent.

165. Draft Order, Section IX.C.1.d. (p. 175): The requirement in the first sentence of
this section, that laboratory analytical data packages shall be prepared in accordance with *. ..
USEPA-established Level III analytical support protocol,” is unreasonably restrictive, and should
indicate that the required analytical support protocol is Level III, or higher. The Level III
analytical support protocol package cannot be validated completely under USEPA Functional
Guidelines for Data Validation, and the Laboratory’s accepted data validation procedures. The
USEPA Level III package typically includes only analytical results, quality control results, and
chain-of-custody documents. However, the Laboratory requires the Level IV analytical support

7/31/02 A5:43



package, which also includes raw data, and other laboratory documents, necessary for
comprehensive data validation.

166. Draft Order, Section IX.C.1.d (pp. 175-179): The laboratory deliverables
required to be delivered by the Laboratory to NMED under this section, are unreasonably
burdensome, without providing a corresponding and commensurate benefit. It would be
extremely burdensome, time consuming and costly, for the Laboratory to provide all analytical
laboratory reports and data specified in this section to NMED. This requirement would result in
more costly deliverables, and result in no increase in protectiveness to human health and the
environment. The Laboratory’s approach would be to maintain these files at the Laburatory, and
make them available to NMED upon request. The last paragraph of the ‘“Laboratory
Deliverables™ section of the Draft Order permits the Laboratory to provide summary tables, but
suggests that the tables have to include every item listed in the deliverable section. The

- Laboratory’s approach would be to offer the Form I’s (the results), and the data validation
memoranda, in lieu of this requirement. Under this approach, complete data packages would be
provided relatively infrequently, when a demonstrable need is identified.

167. Draft Order, Section IX.C.1.d., § 1 (p. 175): The requirement in paragraph one of
this section, regarding “transmittal letter” contents, is unreasonably burdensome. The required
“[i]nformation about the receipt of samples, the testing methodology performed, any deviations
from the required procedures, any problems encountered in the analysis of the samples, any data
quality exceptions, and any corrective actions taken by the laboratory . . .,” is found elsewhere in
data packages, and thus the requirement to include this same information in the transmittal letter
is duplicative and unnecessary.

168. Draft Order, Section IX.C.1.d., § 5 (p. 176): The requirement in paragraph five of
this section is unreasonably restrictive. It is inappropriate to restrict the reported Quality Control
analyses reported, to the list in paragraph five. For example, Matrix Spike (MS)/Matrix Spike
Duplicate (MSD) analyses do not always apply. Often, MS and replicate analyses are specified
in the applicable USEPA methods, or in the Department of Energy/Albuquerque Operations
Office Model Statement of Work for Analytical Laboratories In addition, “blank spikes,”
generally referred to as “laboratory control samples,” are rarely replicated.

-169.  Draft Order, Section IX.C.1.d., § 11 (p. 176): The requirement in paragraph 11 of
this section, regarding instrument calibration, is unreasonably restrictive, and should not include
radiochemistry calibration data. Calibration data are present in the Level IV packages that the
Laboratory routinely requires for atomic spectroscopy, wet chemistry, and organic chemistry.
However, radiochemistry counting instrument calibration data remain unchanged for long
periods of time, and are voluminous. Therefore, radiochemistry calibration data are referenced
in the Laboratory data packages and maintained as records by the laboratories.

170.  Draft Order, Section IX.C.1.d., § 14 (p. 176): The requirement in paragraph 14 of
this section, regarding “[r]ecoveries of surrogates and or matrix spikes MS/MDSs),” is
unreasonably burdensome, and should be deleted, because it duplicates items’ four and five in
this section of the Draft Order.
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171.  Draft Order, Sectiox; IX.C.1.d., § 15 (p. 176): The requirement in paragraph 15 of
this section, regarding “[v]ariability for duplicate analyses,” is unreasonably restrictive. The
requirement, as written, does not adequately address all variability indicators in duplicate
samples.

172.  Draft Order, Section IX.C.1.d., 1Y 18, 19 and 20 (pp. 176-177): The requirements
in paragraphs 18, 19, and 20 of this section, regarding data deliverables for organic compounds,
inorganic compounds, and radionuclides, are overly prescriptive, and should be revised to follow
the data deliverables in the Department of Energy/Albuquerque Operations Office Model
Statemeni-of Work for Analytical Laboratories. The data deliverables specified in paragraphs
18, 19, and 20 are redundant with respect to paragraph 17, are incomplete (e.g., missing
discussion of CCVs and LCSs in the organic. section), and are incorrect (e.g., reference to
surrogates that is not applicable to radiochemistry, and reference to surrogate RPDs that is not
applicable to surrogates). Further, the data qualification included in paragraphs 18, 19, and 20,
require USEPA Contract Laboratory Program (CLP) program documents. The Quality Control
(QC) forms required under the Department of Energy/Albuquerque Operations Office Model
Statement of Work for Analytical Laboratories, currently used by the Laboratory, are not
necessarily identical to USEPA Contract Library Program (CLP) documents, however, often
provide additional information compared to the CLP.

173.  Draft Order, Section IX.C.2 (p. 179): The requirement in this section, requiring
the Laboratory to notify the facility project manager of all “data quality exceptions,” is
unreasonably burdensome, because the phrase “data quality exceptions,” is undefined by NMED,
and thus potentially overbroad in scope. In the performance of broad-spectrum analytical
chemistry on diverse, and often difficult, matrices, excursions of various kinds are routinely
encountered and identified in data validation. Only rarely does no flaw of any kind exist in a
data package. Validation memoranda are prepared for each data package, but only after delivery
of the data package and completion of the validation work. Because the phrase “data quality
exceptions” is not defined, it would apparently require the preparation of numerous separate
memoranda and nearly constant communication. The phase “data quality exceptions,” should
thus be clearly defined, to make its application clear and reasonable in scope.

174.  Draft Order, Section IX.C.3.b (p. 180): This section, regarding “field duplicate”
collection, is both unreasonably burdensome and inconsistent with existing guidance. The
Laboratory’s approach is to follow the field duplicate requirements in the Department of Energy,
Albuquerque Operations Office Model Statement of Work for Analytical Laboratories. The
reason for collecting field duplicates is to assess the homogeneity of the media being sampled.
Because of this, by definition a pass/fail criterion for field duplicates should not be set. The
Model Department of Energy/Albuquerque Operations Office Model Statement of Work does
not provide field duplicate frequency or acceptance criteria; the criteria there apply to laboratory
replicates, which are splits of single samples. Data validation processes do, of course, take both
field duplicates and laboratory replicates into account. This section should also clarify whether it
is intended to be 20 percent relative percent differences (RPD). The data validation procedures
currently used by the Laboratory, provide for examination of the field duplicate results and, if
necessary, for the qualification of the associated sample data. '
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175.  Draft Order, Section IX.C.3.b (p. 180): The requirement in this section that “[a]
precision of not less than 80 percent for duplicates shall be considered acceptable...” is
unreasonably burdensome, without providing a corresponding and commensurate benefit. It is
unreasonable to require a precision of 80 percent for all contaminants. For example,
contaminants such as high explosives, are typically very heterogeneous on a hand sample scale —
even a homogenized sample. Thus field duplicates are typically not useful for these
contaminants. As noted in a prior comment above, the reason for collecting field duplicates is to
assess the homogeneity of the media being sampled. Because of that, by definition a set a
pass/fail criterion for field duplicates should not be set. This is a data validation matter, and not
a question of the acceptance of analytical data. See, e.g., USEPA 1996, USEPA/540/S-97/501

and USEPA/540/R-97/501.

176. Draft Order, Section IX.C.3.c (p. 180): The requirement in this section, to
establish method reporting limits *. . . at the lowest level practicable for the method and analyte
concentrations . . .,” is unreasonably burdensome without providing a corresponding. and
commensurate benefit, and also inconsistent with existing guidance. Establishing method
detection limits (MDLs) “at the lowest level practicable level for the method and analyte
concentrations” is overly prescriptive without a corresponding and commensurate benefit. For
example, sulfate-can be detected at ten ppb. Sodium can also be measured at low ppb levels. In
fact, these analytes are so common, that setting MDLs at the limits of the techniques’ sensitivity
would result in routine method blank failures. This section should incorporate the Department of
Energy, Albuquerque Operations Office Model Statement of Work Attachments 1, 2 and 3, as
adapted for Laboratory programs. See Department of Energy, Albuquerque Operations Office
Model Statement of Work for Analytical Services. The MDL sections of these documents
provide appropriate, industry standard reporting limits.

177. Draft Order, Section IX.C.4b (p. 180): This section regarding data
“comparability,” and requiring the Laboratory to ... report analytical results in appropriate
units for comparison with other data...,” is unreasonably restrictive. The requirement for
common “units” of measure does not provide a complete description of data comparability.
Analytical laboratories currently retained by the Laboratory are required to report in specified
units of measure, as described in the Department of Energy, Albuquerque Operations Office
Model Statement of Work for Analytical Services. These laboratories use common sample
preparation methods, analytical methods, and quality control criteria to the greatest extent
possible.  Further, these analytical laboratories are required to participate in the same
performance evaluation programs, as appropriate to the chemistry being performed.

178.  Draft Order, Section IX.C.5 (p. 181): The requirement in this section, to submit
“[a] full review and discussion of analytical QA/QC and all data qualifiers . . .,” is unreasonably
burdensome without providing a corresponding and commensurate benefit. It is unreasonable to
require “a full review and discussion” of every analytical result obtained, in all investigation and
monitoring reports. The preparation of such a document would be extremely onerous. The
industry-standard approach is to associate well-defined qualifiers with the data. The Laboratory
currently provides industry-standard data qualifiers with every report.

179. Draft Order, Section IX.C.5 (p. 181): The requirement in paragraph 13 of this
section, to require data validation procedures to include “[l]aboratory blank spike duplicates,”
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when appropriate, is unreasonably burdensome without providing a corresponding and
commensurate benefit. Further, this requirement is not a common practice in the industry, or the
Laboratory work. The practice of running LCS/LCS duplicates is appropriate only in the cases
where there is insufficient sample for a laboratory replicate or matrix spike duplicate. Even then,
the information obtained is minimally useful, since it does not reflect the effects of the specific
matrix being tested.

180. Draft Order, Section X.C.3 {p. 189): The requirement in the last sentence of
paragraph one of this section, that “[a]ll well screens shall be factory machine slotted,” is
impracticable as applied. The Laboratory switched to pipe-based screens because of the failure
of standard wire screens to withstand the forces encountered during installation and construction
of the deep regional wells. The rationale for use of pipe-based screen was provided to NMED in
a letter dated March 29, 2002 (See “Los Alamos National Laboratory Response to March 1, 2002
New Mexico Environment Department Letter Regarding Hydrogeologic Workplan and Drilling
Schedule”). Laboratory Supp. AR, at 80. Pipe-based well screens were designed to provide
maximum strength, while maintaining reasonable open area for hydraulic performance. The
Johnson Well Screen Company fabricates the pipe-based screens presently in use by the
Laboratory, per specifications recommended by the External Advisory Group (EAG), a group
that provides independent peer review of Hydrogeologic Workplan activities. The base pipe in
use is the blank casing used in the well completion. The perforated section of the base pipe is
manufactured by drilling 84 half-inch holes per linear foot. This design provides an open area of
8.75% of the pipe surface area. The screen jacket is a continuous, slot V-shaped, non-clogging,
wire-wound design which conforms to industry standards. The slot size of the screen jacket is
.010 inches, and provides an open area of 14.29%. The total area of holes (percent open area) in
the pipe, is less than the area of the slot openings of the outer screen jacket. Therefore hydraulic
performance of the screen is dependent on the percentage open area of the pipe base. The
advantage of the screen lies in its increased strength, allowing for safer installation and for more
vigorous and sustained well development, and thereby allowing for removal of EZ Mud and
fines present in, and adjacent to, the filter pack. Review of well development and quarterly
sampling data indicates turbidity values of less than five NTUs, which would indicate that the
fines are not being trapped in the screen, but are being developed and removed from the well.

181. Draft Order, Section XI (pp. 195-225): In general, the reporting requirements in
this section, are unreasonably burdensome without corresponding and commensurate benefit, and
will result in reports that are more voluminous and repetitive than reports following the current
outlines in use by the project. In addition, the outline makes no distinction between RFI and
VCA/VCM reports. The Laboratory believes that the new reporting requirements will result in
longer reports, bogged down in details, that may actually confuse the reviewer and the public.
Additionally, VCA/VCM reports document a series of events that vary from RFI events. To use
the same outline for both will result in reports that document events out of sequence, and thus
confusing. The current outlines are not without fault, and could benefit from revision. However,
complete revision is unnecessary, and will likely result in additional costs to the
Laboratory/DOE.

182. Draft Order, Section XI.A (p. 195): This section, prescribing general “...

reporting requirements and report formats for corrective action activities . . . under this Order,” is
unreasonably burdensome, overly prescriptive, and inconsistent with the USEPA RCRA
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reporting format currently required for all the Laboratory NMED-regulated RCRA activities.
Requiring an entirely new reporting format, when an alternative and acceptable format currently
exists, provides no additional, or commensurate, benefit and needlessly increases the workload
and cost of report writing.

183. Draft Order, Section XI.A (p. 195): This section, although providing for the
inclusion of “. .. additional sections [that] may be needed to address additional site-specific
issues or information . . .,” is unreasonably burdensome, because it makes no provision for the
deletion of sections that are not relevant or reasonably required for a given report.

184. Draft Order, Section XI.A (p. 195): The section, providing that the Laboratory
*“. .. must submit variations of the general report format and the formats for reports not listed in
this section (Section XI) in outline form to the department for approval prior to submittal of the
reports,” is unreasonably burdensome, because it does not indicate how ongoing projects (i.e.,
those projects not listed in Section XI), and those which may not be completed prior to final
Order issuance, are to comply with the reporting requirements. Existing, and ongoing project
work was designed such that the collected data would most directly fit the existing, approved,
reporting formats. Further, additional costs and significant delays will result while additional
data is collected, or recovered, to fit the new requirements.

185. Draft Order, Section XL.B (p. 195): The requirements in this section, regarding
format of the Investigation Work Plan, are unreasonably burdensome, without providing a
corresponding and commensurate benefit. These requirements will result in documents that are
overly detailed, very costly, and thus result in unnecessary delays in conducting needed work. In
particular, the requirements outlined in the “Tables” and “Figures” sections, are far too extensive
for many plans, including, for example, IM Plans, and VCA/VCM plans, where the goal is to get
out to the field and complete cleanup activities in a timely and cost-effective manner. In
addition, for example, historical groundwater data and surface water data are not germane for an
IM or a VCM. Similarly groundwater and surface water data figures would add significant cost,
yet result in no added protection to a VCA/VCM or IM plan.

186. Draft Order, Section XI.B.2 (p. 196): The requirement in this section, that the
title page of all reporting documents include “[a] signature block providing spaces for the name,
title, and organization of the preparer, and the responsible... University of California
representative . . .,” is unreasonable and inappropriate, because report documents are submittals
from the Laboratory organization, and not from individual members of the Laboratory staff. It is
unreasonable and inappropriate to attribute these submittals as the work of any individual
employee.

187. Draft Order, Section XIL.B.5 (p. 196): The requirement in this section, to
summarize historical site uses by the U.S. Government “ ... and any other entity since 1940,
including the locations of current and former site structures and features,” is unreasonably
burdensome without a corresponding and commensurate benefit. Because of multiple transfers
of ownership, variable use, and uncontrolled and undocumented installation and removal of
features, the preparation of figures with totally accurate and complete features is impracticable, if
not impossible. There are potential release sites on property transferred by DOE decades ago,
such as the town site. For formerly DOE-owned property, the land use post-transfer to private
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ownership may not be complete, and thus this information would not be readily obtainable.
Finally, most of this information is not reasonably relevant to the investigation and/or
remediation of the Laboratory site.

188.  Draft Order, Section XI.B.8 (p. 197): The requirement in this section, that “[a]
section on investigation methods. . .” be included in every report, is unreasonably burdensome
without providing a corresponding and commensurate benefit. This section requires that a
lengthy list of items be included in all reports, many of which are inapplicable to a number of
activities. For example, for most SWMU Investigation Reports, sections on well construction
methods, drilling methods, geophysical survey methods, aquifer testing, etc., are not appuceable.

189. Draft Order, Section XI.B.9 (pp. 197-198): The requirement in this section, to
.. describe the anticipated monitoring and sampling program to be implemented after the initial
investigation activities are completed,” is impracticable, if not impossible, to perform in the
sequence required. At this point in an investigation, many of the site hazards have not yet been
identified, nor have any controls been developed. Thus, the requirement to present a description
of a monitoring and sampling program prior to implementation of the Work Plan is completely
impracticable, premature, and inconsistent with the DQO process. It is simply not possible to
‘know, in advance of these activities, what the anticipated groundwater, ambient air, subsurface
vapor, remediation system, engineering controls, and other sampling programs are going to
require for a given site.

190. Draft Order, Section XI1.C (p. 200): - The requirements in this section, regarding
preparation of “investigation reports,” are unreasonably burdensome, because the format
imposed by this section does not adequately distinguish between characterization and corrective
action activities at a site. Characterization activities do not echo corrective action activities, and
vice versa. Using the same format for reporting these diverse activities will result in duplication
and inefficiency in reporting.

191.  Draft Order, Section XI.C (p. 200): This section regarding investigation reports,
which, in effect, requires the preparation of an investigation report and risk assessment report for
each site and investigation, is both unreasonably burdensome without a corresponding and
commensurate benefit, and inconsistent with USEPA RCRA guidance. Preparation of an
Investigation Report, and a Risk Assessment Report, for each site and investigation conducted, is
inefficient and duplicative. Under relevant guidelines the investigation should be risk-based, and
yet the report on risk is required to be contained in a separate document. The preparation of two
separate reports will impose additional costs, consume additional time, and will prolong the
timeframe required for completing remedial work at each site. USEPA’s Interim Final RCRA
Facility Investigation (RFI) Guidance, Volume I - Development of and RFI Work Plan and
General Considerations for RCRA Facility Investigations, provides an overview of the RFI
process: RFI work plan, general strategy, QA/QC, data management, health and safety, waste
management, health and environment (OSWER Directive 9502.00-6D, USEPA 530/SW-89-031,
May 1989). Based on this document, the risk assessment is an integral part of the investigation
and should be part of the presentation, and not provided in a separate document.

192.  Draft Order, Section XI.C.7.b (p. 202): This section, requiring that “[bJoring, test
pit and excavation logs for all exploratory borings and excavations shall be presented in an
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appendix or attachment to the report,” is unreasonably burdensome without providing a
corresponding or commensurate benefit. This section provides no definition (or clarification) for
how deep an excavation or boring must be for logs to be required, and thus, inappropriately
requires that all excavations and borings, no matter how shallow, be logged.

193.  Draft Order, Section XI.C.7.c (p. 202): This section, which requires that
“exploratory and monitoring well boring geophysical logging” be included in every report, is
unreasonably burdensome without providing a corresponding or commensurate benefit. Many
field campaigns do not require, and will not benefit from, the installation of monitoring wells.
This sectiosr sifould not be applicable or required for all activities.

194.  Draft Order, Section XI.C.7.i (p. 203): This section, requiring “material testing
results” be included in every report, is unreasonably burdensome without providing a
corresponding or commensurate benefit. Under the corrective actions process, material testing
data is not generally collected unless there is a specific need for the data to achieve the desired
outcome of the project. Consequently, such data should not be required for all activities.

195. Draft Order, Section XI.C.10 (p. 206): Other than this “conclusions™ section,
there appears to be no other section in which to discuss the “Nature and Extent of
Contamination,” “Conceptual Model Development,” and “Uncertainty Analysis.” The apparent
conglomeration of these topics in the “conclusions,” will result in reports that are difficult to
read.

196. Draft Order, Section XI.C.10 (p. 206): The requirement in this section, that
“[r]eferences to the risk analysis shall be presented only in the summary and conclusions sections
of the investigations report,” is arbitrary and unreasonable, given that the goal of an investigation
is to determine whether a risk, in fact, exists. Because the main goal of an investigation is to
determine whether a potential risk exists, it is illogical and unsound to preclude discussion of risk
in the body of the report, or only permit a summary of risk “conclusions” at the end of the report,
without any discussion of risk in the body of the report. Risk analysis related to the Investigation
Report should be included in the main part of the report.

197. Draft Order, Section XILC.11 (p. 206): - This section, regarding
“recommendations,” is unreasonably restrictive, because “no further action” is not listed as an
alternative recommendation here. In addition, including a schedule for “further action” is often
impractical, and unnecessary. Further, even if additional action is required, it may not be
imminent, and therefore a schedule is not applicable. The baseline may include action several
years into the future and thus a schedule is not possible..

198. Draft Order, Section X1.C.14 (p. 208): This section, requiring that each
investigation report “shall include” numerous specific appendices, is unreasonably burdensome
without providing a corresponding or commensurate benefit. For many activities, many of the
appendices are simply not relevant or necessary. For example, for SWMU Investigation Reports,
sections on boring/test pit logs, or well construction diagrams, are not applicable.

199. Draft Order, Section XI.C.14.d (p. 209): This section, requiring that “chemical
analytical reports” (including chain-of-custody records) be prepared and included as an appendix
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to each report submitted, is unreasonably burdensome without providing a corresponding or
commensurate benefit. The volume of information contained in a single report can be enormous.
For example, a single report, containing results for one analytical suite, for four samples, is
approximately 300 pages in length. And, for a typical Investigation Report, 100 or more samples
are not unusual. This would equal approximately 7,000 thousand pages for just one suite. It is
unreasonable, and impracticable, to require the submission of this amount of documentation for
all analytical data reported. The Laboratory’s approach is to prepare summary level tables to
provide the information needed. )

200. Draft Order, Section XI.D (p. 207): This section, requiring that “pilot testing
results” be included in every report, is unreasonably burdensome without providing a
-.corresponding or commensurate benefit. Pilot testing is not a routine step in the ER process, and
should be reserved for specific instances where it can add value to the remediation.

201. Draft Order, Section XL.D (pp. 209-214): The requirement in this section, for
periodic monitoring reports, is unreasonably burdensome without providing a corresponding or
commensurate benefit. The reporting requirements in this section are configured for the
reporting of RCRA monitoring data at specific SWMU, or remediation, sites. However, much of
the surface water monitoring at the Laboratory is NPDES and MSGP, rather than RCRA.
Currently, monitoring data is incorporated into the Water Quality Database when received, and
NMED is provided access to this data.

202. Draft Order, Section XI1.D.11 and D.12 (pp. 211-213):  The requirement in this
section, to place all “tables” in a section of the report separate from the text, and all the “figures”
in a section of the report separate from the text, is unreasonably burdensome, because it makes it
difficult for a reader/reviewer to follow the report. During the early 1990s, ER prepared its
reports by placing all tables in a separate “Tables Section,” and all figures in a separate “Figures
Section.” However, this practice was discontinued when the regulatory reviewer, USEPA
Region 6, pointed out that this practice actually encumbered the review process. USEPA
reviewers were distracted, because they were continually interrupting their review of a site to
hunt down a table or figure required to understand the text discussion. Once the table or figure
had been found, often the reviewer had lost his or her train of thought and had to reread the text.
The ultimate audience for these reports is the public. Reports should thus be relatively easy to
follow, and not cumbersome.

203. Draft Order, Section XI.E. (pp. 214-217): The requirement in this section, to
prepare individual “... risk assessment reports for sites requiring corrective action,” is
unreasonably burdensome without providing a corresponding or commensurate benefit. First, it
1s unreasonable to require the reporting of the assessment of risks to human heath and to the
environment, in a document separate from one reporting the corrective action. For analytical
purposes, the information should reasonably be combined in a single document. However, in
cases where risk assessment is more appropriately conducted at an earlier phase, requiring a
separate risk assessment report at the later, “corrective action” phase, is impracticable, and
duplicative. For example, a risk assessment is often conducted at a phase preceding the
“corrective action” phase, and thus risk assessment reporting is more appropriately included in

an Investigation Report or an Interim Measures Work Plan (See Section VIL.B3). The
- requirement to prepare another, separate, report at the corrective action phase is unreasonably
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duplicative. The Laboratory’s approach would include flexibility to permit the inclusion of the
nisk assessment in the appropriate document, whether it i1s an Investigation Report, Interim
Measures Work Plan, or other document, and at the appropriate phase.

204. Draft Order, Section XIL.E.5 (p. 215): The requirement in this section, to
summarize historical site uses by the U.S. Government “. .. and any other entity since 1940,
including the locations of current and former site structures and features,” is unreasonably
burdensome without a corresponding and commensurate benefit. Because of multiple transfers
of ownership, variable use, and uncontrolled and undocumented installation and removal of

- features, the preparation of figures with totally accurate and complete features is impracticable, if

not impossible. There are potential release sites on property transferred by DOE decades ago,
such as the townsite. For non-DOE-owned property, the land use post-transfer to private
ownership may not be complete, and thus this information would not be readily obtainable.
Finally, most of this information is not reasonably relevant to a risk assessment at the Laboratory
site.

205. Draft Order, Section XI.LE.6 (p. 216): The requirement in this section, to include
in each Investigation Report, a discussion of the “... anticipated cost of implementing the
corrective measure[s),” is inappropriate and unreasonably burdensome. The costs associated
with a corrective action are not relevant to NMED’s assessment and comment on the validity of a
recommended remedy. ‘

206. Draft Order, Section XI.LE.7 (p. 216) It is unclear whether site-specific scenarios
are applicable to risk screening or a baseline risk assessment. Risk screening should be based on
one scenario that is considered protective of human health (i.e., residential), whether or not it
represents an actual land use for the site. If the site passes the risk screen based on the protective
scenario, then no further assessments are needed. Site-specific scenarios should be used if the
site fails the initial screen based on a protective, but not representative scenario, and should
depict the actual exposure scenario/land use of the site (current and future). If this section of the
Risk Assessment Report regarding site-specific scenarios refers to a baseline risk assessment, it
should not be included in a section entitled Risk Screening Levels, since the baseline risk
assessment is the step following the risk screen. On the other hand, if the site-specific scenario is
referring to the screening level assessment, then this requirement should permit the use of
USEPA Region 6 values from the Human Health Medium Specific Screening Level document
for industrial exposure, where applicable. The use of industrial or other site-specific,
representative scenarios other than residential, is currently not permitted by NMED in the
assessment of risk at any site.

207. Draft Order, Section XI.E.7 (p. 216): The baseline risk assessment format in the
“risk screen levels” section, fails to reference all sections of the relevant USEPA guidance,
which include: exposure assessment; toxicity assessment; and risk characterization.

208. Draft Order, Section XI.E.8 (p. 217): The requirement in this section to
“...present all risk values... and HIs for human health under projected future residential
scenario . . .,”” is overly prescriptive, and unsupported by substantial evidence in the record.
There is no need to include a residential scenario when it is not applicable to the site being
assessed. Instead, a risk assessment should be conducted using the reasonable maximum
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exposure and applicable scenario for each site. Use of the residential scenario -as a default is
inappropriate and technically deficient. USEPA risk assessment guidelines state that an
assumption of future residential land use may not be justifiable if the probability that the site will
support residential land use in the future is exceedingly small. This is the case for most the
Laboratory sites, as well as some other areas used for recreational purposes. These areas will
remain under the Laboratory control indefinitely, and/or are inappropriate for residential use.

209. Draft Order, Section XI.E.8.a'(p. 217): The requirement in this section, to include
“quantitative uncertainty analysis” in all risk assessments, is overly prescriptive, and
unreasonably burdensome without a curresponding and commensurate benefit. USEPA
guidance states that only rarely should a quantitative uncertainty analysis be undertaken. The
requirement of quantitative uncertainty analysis in all risk assessments is unreasonable and
unnecessary. USEPA guidance states that “[h]ighly quantitative” statistical uncertainty analysis
is usually not practical or necessary for risk assessments. See Risk Assessment Guidance for
Superfund, Volume I, Human Health Evaluation (Part A), USEPA 540/1-89/002, December
1989, pages 8-17 through 8-20. Such analysis is not practical because of the resource
requirements needed to collect and analyze data in such a way that the results can be presented as
valid probability distributions. It is already known that uncertainty about the numerical results of
a risk assessment are large. Consequently, it is more important to identify the key variables and
assumptions that contribute most to the uncertainty, rather than to precisely quantify the degree
of uncertainty. Further, if such a risk assessment were to be performed at all sites, it would also
be necessary to involve a statistician in the design and interpretation of that analysis. In addition,
quantitative techniques require definition of the distribution of all input parameters and
knowledge of the degree of dependence (covariance) among parameters. The value of the
analyses diminishes sharply if one or more parameter value distributions are poorly defined, or
must be assumed. These techniques become difficult to document and to review as the number
of model parameters increases. Also, estimating a probability distribution can lead to a false
sense of certainty about the analysis — even in the most comprehensive analysis not all the
sources of uncertainty can be accounted for or all of the co-dependencies recognized.

210. Draft Order, Section XLE.9 (p. 217): In this section, regarding conclusions and
recommendations, is it unclear whether NMED’s purpose is to require the “risk characterization”
section of the risk assessment. A key part of any risk assessment is the “risk characterization,”
which integrates all of the information into quantitative and qualitative expressions of risk. Risk
characterization also serves as a bridge between risk assessment and risk management, and is the
key step in the site decision-making process. If the nisk assessment has to be presented
separately, then the format should conform to the sections outlined in USEPA’s risk assessment
guidance, rather then an arbitrary format that serves a limited purpose.

211.  Draft Order, Section XL.E.10 (p. 217): The requirement in this section, to include
“background values” (paragraph one), and “screening values” (paragraph three), in the required
tables, is unreasonably burdensome without corresponding benefit. The text of the report should
specify the sources of values used in the comparison. Thus, inclusion of origin of background
values and screening values in tables is duplicative and unnecessary.

212. Draft Order, Section XI.E.11, § 1. (p. 218): The requirement in paragraph one of
this section, to provide “[a] vicinity map showing topography and ... general location,” is
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unreasonably burdensome, because the vicinity map is also included as part of the investigation
report section, and would be duplicative, if also required in this section.

213. Draft Order, Section XL.E.11, § 2 (p. 218): The requirement in paragraph two of
this section, to provide information regarding human health nisk assessments, including
“. .. underground utilities, well locations, and remediation system location(s) and its details,” is
unreasonably burdensome without corresponding and commensurate benefit. This information is
not relevant to the human health risk assessmient, and thus should be deleted from this section.

214. Draft Order, Section XI.E.11, § 3 (p. 218): The requirement in paragraph thrcc-of
this section, to provide information regarding ecological risk assessment, including “...a
topographical map of the site and vicinity of the site showing habitat types, [and] boundaries of
- each habitat . . .,” is unreasonably burdensome without corresponding and commensurate benefit.
The requirement for topographical maps is duplicative because habitat types and boundaries are
often “artificial” lines on a map, and thus are more useful and reasonably explained in textual
form. In addition, habitats may overlap, or be within other boundaries. Finally, boundaries are
not relevant to the risk assessment, whereas the presence of receptors is the key relevant factor.

215. Draft Order, Section XL.F (pp. 218-225): The requirements in this section,
regarding corrective measures evaluation, is overly prescriptive, and inconsistent with prior
NMED-approved action, and USEPA RCRA guidance documents. First, these requirements are
inconsistent with the CMS Report outline that NMED has previously approved, and included as
an Appendix to the 1998 CMS Plan for the 260 outfall site. The Draft Order outline includes
substantial site data and pathways information not required in the previously approved NMED
outline. For example, virtually all data specified in “Tables” and “Figures’ will already have
been presented in previous investigation reports and risk assessment reports and, thus should be
cited by reference. In addition, the outline does not require discussion of points of compliance,
O&M requirements, performance standards and expectations, or a public-involvement plan.
Other requirements are inconsistent with RCRA guidance. See 1994 RCRA Corrective Action
Plan (OSWER Directive 9902.3-2a). Laboratory Supp. AR, at 16. In contrast, the outline for the
260 CMS Report (approved by NMED) is appropriately based on this guidance.

216. Draft Order, Section XI1.F.14 (pp. 223-224): The requirement in this section, to
present eleven categories of information in “table” form, is inconsistent with prior NMED-
requested action, and unreasonably burdensome without corresponding and commensurate
benefit. The information requested here in “table” form, is already required to be presented in
the RFI work plans, RFI reports, and CMS plans. In addition, NMED has previously requested
that report submittals be short, concise documents, and that information presented in previous
plans and reports, be limited to “references” in subsequent document submittals. Thus the Draft
Order requirement is inconsistent with prior NMED practice in this regard.

217. Draft Order, Section XI.F.15 (pp. 224-225): The requirement in this section, to
present thirteen categories of information in “figure” form, is inconsistent with prior NMED
action, and unreasonably burdensome without corresponding and commensurate benefit. The
information requested here in “figure” form, is already required to be presented in RFI work
plans, RFI reports, and CMS plans. In addition, NMED has previously requested that report
submittals be short, concise documents, and that information presented in previous plans and
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reports, be limited to “references” in subsequent document submittals. Thus the Draft Order
requirement is also inconsistent with a prior NMED practice in this regard.

218. Draft Order, Section XII, Table 1 (p. 229): The requirement in this table, to
require quarterly sampling of springs in the Pajarito Watershed, is overly prescriptive, and
unsupported by evidence in the administrative record. Only two or three of the springs listed in
this section of the table (Kieling, Bulldog and, perhaps, TA-18) have shown any contamination,
and that has been sporadic (for HE). These springs should be sampled annually, with no
resulting decrease in protection of human health or the environment.

——-
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Attachment 6

Specific Provisions Of The Draft Order Are Arbitrary And Capricious And Not Supported
By Substantial Evidence In The Administrative Record Because They Are Internally
Inconsistent, Inconsistent With Prior NMED Statements Or Commitments, Contrary To
The Laboratory’s RCRA Permit, Or Duplicate Without Justification Prior Or Current
Data-Gathering Or Remediation By The Laboratory.

1. Draft Order, Section I1.A.4, § 8 (p. 3): The statement in paragraph eight-&f this
section, that “[t]his Order requires investigation and, as necessary, cleanup of contaminants in
the following current and former TAs [technical areas]. . .,” is inconsistent with the “Compliance
Schedule Tables” in Section XII. For example, in Section II.A.4, only five TAs are listed (TAs
10, 21, 49, 50 and 54), however, in the section XII compliance schedule (pp. 226-253),
additional TAs are referenced, that are not referenced in Section I1.A.4. See e.g., TA-57 (p. 236,
241, and 253); and TA-35 (p. 244, 246, and 248). It is inconsistent and contradictory to state in
Section II.A.4, that five TA’s require investigation and potential remediation yet, under the
compliance schedule (Section VII), list additional TAs that also require document submission.

2. Draft Order, Section IIL.I (p. 18): The requirement in this section, regarding
NMED “entry and inspection” of the Laboratory, exceeds NMED authority under HWA Section
74-4-4.3. This section asserts that NMED may “... interview Respondents’ personnel and
contractors performing work required by this Order.” This provision exceeds the authority
granted to NMED by Section 74-4-4.3 of the HWA. NMED has not provided a rationale or legal
justification for this overly intrusive provision.

3. Draft Order, Section IV.A.2, 9§ 2-8 (p. 22): The requirement in this section for
the Laboratory to submit specific “General Facility Information” to NMED, is inconsistent and
contradictory, because it requires the submission of information previously submitted to NMED,
or addresses work that is currently ongoing or planned under the Hydrogeologic Workplan, and
thus not available for submission until the relevant work is completed. The following relevant
documents have previously been submitted to NMED: (1) Documentation for the Los Alamos
National Laboratory Expanded Hydrogeologic Atlas. LA-UR-01-70, February 2001 (addresses
requirements under paragraphs 1, 2, 8, 9 and 10); (2) Keating, E., Kwicklis, E., Vesselinov, V.,
Idar, A., Lu, Z., Zyvoloski, G. and Witkowski, M. (2000), A Regional Flow and Transport
Model for Groundwater at Los Alamos National Laboratory. Los Alamos National Laboratory A
progress report submitted to the Hydrogeologic Characterization Program, LA-UR-01-2199,
http://lib-www.lanl.gov/la-pubs/00818241.pdf (Laboratory Supp. AR, at 43) (addresses
requirements under paragraph 2); (3) McLin, S.G., Purtymun, W.D. and Maes, M.N. (1998)
Water Supply at Los Alamos during 1997, Los Alamos National Laboratory, LA-13548-PR.50;
(4) Environmental Surveillance reports (addresses requirements under paragraphs 4, 6, and 9);
(5) Purtymun (1995) (addresses requirements under paragraphs 4 and 6); (6) Blake, W.D., Goff,
F., Adams, A.L. and Counce, D. (1995) Environmental Geochemistry for surface and subsurface
waters in the Pajarito Plateau and outlying areas, New Mexico. Los Alamos National Laboratory
Los Alamos National Laboratory Report, LA-12912-MS (addresses requirements under
paragraph 6); (7) Well completion reports (R-wells) (addresses requirements under paragraph 8);
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and (8) Annual Status Reports, Hydrogeologic Characterization Program (addresses
requirements under paragraph 9).

4. Draft Order, Section IV.A.2, §10 (p. 22): The requirement in paragraph ten of
this section, to submit a Hydrogeologic Atlas including a water-level contour map of the regional
aquifer, which includes “. . . known radii-of-effects from pumping of municipal supply wells,” is
impossible to perform, because “radii-of-effects” is not a standard hydrogeological term.
Instead, “capture zone” is the accepted nomienclature. Further, capture zones are not “known,”
they can only be estimated. The standard method for estimation of capture zones is numerical
flow moditing. However, an exception to this methodology exists, for example, where a single
water supply well is surrounded by many observation wells, such that a clear cone of depression
is apparent in water level data. On the Pajarito Plateau, however, there are numerous water
supply wells with interfering zones of influence. These details can only be estimated using
numerical models. The language “known radii-of-effects from pumping of municipal supply
wells,” should thus be replaced with “estimated capture zones of municipal supply wells.”

5. Draft Order, Section IV.A.3 (pp. 22-23): This section is both intemnally
inconsistent and contradicts prior NMED-approved action. This section requires that “[t]he
[Hydrogeologic Workplan] HWP is incorporated into this Order, and its requirements are made -
an enforceable part of this Order.” However, the Draft Order inconsistently circumvents
planning based on results from the HWP, by separately prescribing specific and contradictory
requirements in the Draft Order. For example, the HWP provides that, “[i]f it is determined, as a
result of this characterization effort [i.e., the HWP], that enhanced groundwater monitoring is
necessary, an inter-disciplinary Laboratory group will develop a proposed amendment to the
Groundwater Monitoring Plan that will be reviewed and endorsed by the Technical Review
Committee prior to submittal to the appropriate regulatory agency(ies).” See HWP at p. ES-2.
Thus, the approach to characterization required under the HWP is to collect data according to the
HWP protocol, then decide how groundwater monitoring is best implemented. However, the
Draft Order states that additional monitoring and characterization (beyond the scope of the
HWP) should be implemented before the HWP effort has been completed. Thus, there is
inconsistency between the characterization approach in the HWP (required under the terms of the
Draft Order) and the required approach to this same issue in other provisions of the Draft Order.

6. Draft Order, Section IV.A.3.a, §5 (p. 23): The requirement in paragraph five of
this section, to implement groundwater investigations and sampling and analysis, to
determine “groundwater flow direction and velocities,” is duplicative of work previously
required, and approved by NMED in March 1998, as part of the of the Hydrogeologic Workplan
(HWP). See HWP at pp. 4-35. This work is ongoing under the HWP, and thus need not be
prescribed in the Draft Order.

7. Draft Order, Section IV.A.3.a, § 7 (p. 23): The requirement in paragraph seven of
this section, to implement groundwater investigations and sampling and analysis, to determine
“watershed and regional water balance information. . ..,” is duplicative of work previously
required, and approved by NMED in March 1998, as part of the of the Hydrogeologic Workplan
(HWP). See HWP at pp. 4-37. This work is ongoing under the HWP, and thus need not be
prescribed in the Draft Order.
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8. Draft Order, Section IV.A.3.a, § 8 (p. 23): The requirement in paragraph eight of
this section, to implement groundwater investigations and sampling and analysis, to determine
“water supply well pumping influences, seasonal monthly pumping rates, and annual amount of
water withdrawn,” is duplicative of work previously required, and approved by NMED in March
1998, as part of the of the Hydrogeologic Workplan (HWP). See HWP at pp. 3-9. This work is
ongoing under the HWP, and thus need not be prescribed in the Draft Order.

9. Draft Order, Section IV.A.3.4, §9 (p. 23): The requirement in paragraph nine of
this section, to implement groundwater investigations and sampling and analysis, to determine
“saturated and unsaturated hydraulic-conductivity ...” and céier hydrologic property data, is
duplicative of work previously required, and approved by NMED in March 1998, as part of the
of the Hydrogeologic Workplan (HWP). See HWP at pp. 3-7. This work is ongoing under the
HWP, and thus should not duplicated in the Draft Order. In addition, the guidelines for data
collection established in the HWP, rest on a stronger scientific foundation, and thus are more
appropriate than the elements listed in this paragraph.

10.  Draft Order, Section IV.A.3.a, § 10 (p. 23): The requirement in paragraph ten of
this section, to implement groundwater investigations and sampling and analysis, to determine
“contaminant concentrations and activities from soil, rock, sediment, and vapor sample analyses
and absorption coefficient (Kd) from each hydrostratigraphic unit .. .,” is duplicative of work
previously required, and approved by NMED in March 1998, as part of the of the Hydrogeologic
Workplan (HWP). See HWP at pp. 3-6. Concentrations or activities of metals, anions, and
radionuclides and stable isotope ratios, are determined on selected solid samples collected during
drilling. Core samples collected at appropriate depths provide the most suitable medium for
determining distribution of these analytes. Selection of Kd values and other geochemical
parameters are needed for quantifying contaminant transport, through empirical observation,
experimental results, and computations. This is required to produce a technically defensible
database for evaluating contaminant transport based on geochemistry. Sorption constants (Kd
values) are available for americium, plutonium, technetium, and uranium for unit IV of the
Bandelier Tuff at TA-54. Sorption constants for strontiunr and other metals are not available for
the Bandelier Tuff, Puye Formation, and Cerros del Rio basalt. The work activity for evaluating
Kd values has started in FY2002, and an initial Kd database for the Laboratory should be
assembled by the end of calendar year 2002.

11.  Draft Order, Section IV.A.3.b (p. 24): The requirement in this section, to:
(1) submit to NMED for approval an *. .. interim Facility-wide groundwater monitoring plan”
within 90 days of the effective date of the Order; (2) to revise and update the plan annually; and
(3) to submit to NMED for approval a “long-term, watershed specific groundwater monitoring
plan...” to replace the interim plan, is impracticable and inconsistent with ongoing work, and
contradicts prior commitments made by NMED. The Laboratory currently conducts facility-
wide monitoring under the Groundwater Monitoring Plan, which was originally provided to
NMED in 1995. The existing Groundwater Monitoring Plan is also a component of the
Laboratory’s Environmental Monitoring Program, and is a requirement of DOE Order 5400.1.
Laboratory Supp. AR, at 11. The Groundwater Monitoring Plan is currently revised every three
years, and was last updated in 1999. See LA-UR-1117. The Groundwater Monitoring Plan
includes facility-wide monitoring of production wells, springs, shallow wells, intermediate-depth
wells, and regional test wells. After characterization activities are complete for each newly-
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installed well, they are evaluated for initial inclusion in the monitoring network. The Laboratory
continually updates the facility-wide monitoring program and regularly discusses these proposed
changes with NMED. The Laboratory regularly updates the monitoring plan and has plans to
incorporate newly-installed wells in the next revision. The design of the long-term monitoring
well network can reasonably be completed only after analysis of well placement and contaminant
history. Thus the ultimate design of the long-term program must wait until characterization is
complete, in keeping with written comments of the NMED. See correspondence from Ed Kelly,
NMED, to Larry Kirkman, DOE, dated August 17, 1995.

12.  Draft Order, Section IV.A.3.c (p. 24): The requirement in this section to
“. . collect core and open-hole geophysical measurements from each boring as specified by the
Department,” is unreasonably burdensome, and inconsistent with the Data Quality Objectives
(DQOs) process established in the Hydrogeologic Work Plan, and approved by NMED in March
1998. The DQO process was developed by the Environmental Protection Agency as a planning
tool to ensure that data collected is adequate to resolve decisions; see Environmental Protection
Agency, 1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04. The
collection of data and samples in a borehole should reasonably be based on well-specific DQOs.
Core and geophysical measurements from each boring in Sampling and Analysis Plans (Field
Implementation Plans) are to be prepared pursuant to the Hydrogeologic Work Plan.

13.  Draft Order, Section IV.A.3.d (p. 24): The requirement in this section, for the
Laboratory to prepare a work plan and submit an investigation report regarding a “background”
geochemical investigation, is inconsistent with work currently being conducted, and previously
performed, pursuant to discussions between the Laboratory and NMED. A proposal for this
work was previously prepared and approved by the ER Project in 1996. Discussions were held
with both NMED and DOE Oversight Bureau (DOEOB), regarding sampling locations, analytes,
duration of sampling, analytical methods, and analytical laboratories. Groundwater samples
were subsequently collected from fifteen background-baseline sampling stations within the
Jemez Mountains, Sierra de los Valles, Pajarito Plateau, and White Rock Canyon. Alluvial
groundwater, perched-intermediate groundwater, and the regional aquifer were also sampled to
determine background-baseline concentrations of analytes. Analytes included TAL metals,
radionuclides, major ions, trace elements and trace metals, naturally-occurring - organic
compounds, and stable isotopes of hydrogen, nitrogen, and oxygen. To-date, six sampling
rounds have been conducted at each sampling station from 1997 through the spring of 2000.
Replicate samples (full suite analyses) have been collected at a frequency of one per five
sampling sites. Sample splits have been collected and analyzed by the NMED at the sampling
stations. A draft report has been prepared by the Laboratory and is currently awaiting revision
following review and commert. The revisions and release of the report are estimated to take six
months to complete, and a final report will be transmitted to NMED by May 2, 2003. The
requirement to submit a work plan for a background geochemical investigation should be
allowed to proceed to conclusion under the prior understanding between NMED and the
Laboratory.

14. Draft Order, Section IV.A.4 (p. 29): . The requirement in this section, for the
Laboratory to conduct “Sediment Investigation[s]” in accordance with detailed requirements in
this section, is inconsistent with, and contradicts the requirement for Data Quality Objectives
(DQO:s) in Section IX.C.2 of the Draft Order. Section IX.C.2 of the Draft Order, entitled

731102 AG-4



“Review of Field and Laboratory QA/QC Data,” requires the use of DQOs pursuant to USEPA
guidance. See “Draft Risk Management Strategy,” Multimedia Planning and Permitting
-Division, USEPA Region 6. (EPA 1998, ER ID 63140). The overly prescriptive requirements
for Sediment Investigation activities in this section are in direct conflict with the establishment of
DQOs. The DQO process was developed by the Environmental Protection Agency as a planning
tool to ensure that data collected is adequate to resolve decisions; see Environmental Protection
Agency, 1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04.

15. Draft Order, Section IV.A.5 (p. 30): The requirement in this section, for the
Laboratory to conduct “Surface Water-Investigation[s]” in accordance with the prescriptive
requirements established in this section, is inconsistent with, and contradicts the requirement for
Data Quality Objectives (DQOs) in Section IX.C.2 of the Draft Order. Section IX.C.2, entitled
“Review of Field and Laboratory QA/QC Data,” requires the use of DQOs pursuant to USEPA
guidance. See “Draft Risk Management Strategy,” Multimedia Planning and Permitting
Division, USEPA Region 6. (EPA 1998, ER ID 63140). The DQO process was developed by
the Environmental Protection Agency as a planning tool to ensure that data collected is adequate
to resolve decisions; see Environmental Protection Agency, 1994, “Guidance for the Data
Quality Objectives Process,” USEPA QA/G04. The appropriate amount and type of information
needed to satisfy DQOs, is determined on an individualized, site-specific basis, and is not
amenable to a predetermined set of prescriptive requirements.

16.  Draft Order, Section IV.A.5, Table IV.A.5-1 (pp. 31-32): The requirement in
Table IV.A.5-1 of this section, requiring that radionuclides be included in the Analytical Suite
for Sandia Canyon Watershed Stations, is contrary to prior agreements and approvals by NMED.
NMED previously approved the removal of radionuclides from the analytical suite at all but two
of the base surface water flow sampling locations in Upper Sandia Canyon. See NMED
correspondence dated January 27, 1999 (ER ID 63054). In this correspondence, NMED stated
that “the two sampling locations that should continue to have full suite analysis are the south
tributary below the outfall and the sampling location below the toe of the wetlands.” NMED
also stated that three more quarters of (base flow) sampling at these locations, would provide
sufficient data to better understand the wetland system. The Laboratory has subsequently
completed this additional base flow sampling and thus the requirement to monitor surface water
in Upper Sandia Canyon appears complete.

17.  Draft Order, Section IV.A.5, f 1 and 4 (p. 30): The requirement that the
Laboratory shall “[c}onduct surface water monitoring at the Laboratory Stations designated in
Table IV.A.5-1” in conjunction “. . . with groundwater monitoring events and after seasonal and
precipitation events that produce flow in volumes large enough to allow for sample collection,”
is unreasonably burdensome, does not conform to NMED practice, and is inconsistent with prior
statements made by NMED. First, it is highly impracticable, if not impossible, to collect
samples at all designated Laboratory stations after all precipitation events. A reasonable
alternative would be the adoption of NMED’s rotating basin system approach to water quality
monitoring. See New Mexico Nonpoint Source Management Program (December 1999, pp. 20-
21). The NMED, Surface Water Quality Bureau employs this approach for the State of New
Mexico. Under this approach, a select number of watersheds are intensively monitored each year
with an established return frequency of every five to seven years. Mr. John Young, of the New
Mexico Environmental Department’s Hazardous Waste Bureau, also proposed this approach at a
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meeting on April 16, 2002 (meeting minutes dated May 28, 2002, reference number ESH-
18/WQ&H:02-048). In the April 16 meeting, Mr. Young proposed monitoring in canyons
downstream from Solid Waste Management Units (SWMUSs), and monitoring specific prioritized
SWMUs on a rotating basis. The purpose of this proposal was to identify the migration of
contaminants from SWMUSs, and to evaluate Best Management Practice (BMP) effectiveness.
The actual watershed rotation schedule will be included in the monitoring section of the
Laboratory Watershed Management Plan, a draft document that would be jointly finalized by the
Laboratory and NMED, and approved by NMED. The Draft Order also fails to include a
provision for cessation of monitoring. Although continued, future surface water monitoring will
be required, future monitoring should not be inextricably linked to the location of SWMUS Tfiat
have been remediated and/or stabilized, and thus will not release contaminants. At such time
surface water monitoring is no longer linked to specific SWMUs, the Laboratory’s approach
would be to establish a surface water monitoring program that is designed to meet the objectives
of environmental stewardship. Thus the final Order should include a provision for the
termination of surface water monitoring requirements, based on criteria jointly developed by the
Laboratory and NMED, and included in the Laboratory’s Watershed Management Plan. Such
criteria would include, for example, the absence of contaminants, trends of increased water
quality, biological indicators, and watershed health. Under the Laboratory’s approach, the
schedule for surface water monitoring, as described in Section IV.A.5, paragraphs one and four,
and Table IV.A.5-1, would be revised to include rotating monitoring requirements, and criteria
for determining when such monitoring is no longer necessary, and thus can be eliminated.

18.  Draft Order, Section IV.B (pp. 35-64): The Draft Order is internally inconsistent,
because it requires action in Section IV.B, that directly contradicts other provisions of the Draft
Order. For example, regarding “Canyon Watershed Investigations,” Section IV.B provides that
“[1]f the Department determines that the Work Plan is inadequate to fully investigate [a site],”
then “the Department will require the Respondents to submit a supplemental work plan that
meets the requirements of this Section. . ..” See also Section’s IV.B.1.d.i (p. 39); IV.B.1.e. (p.
44); IV.B.2.b.i (p. 50); IV.B.3.b.i (pp. 53-54); IV.B.4.b.i (p. 56); and IV.B.5.b.i (p. 59).
However, in numerous sections of the Draft Order, NMED specifically prescribeés detailed
action, that is not included in any current Laboratory work plan. This is contradictory and
confusing.

19. Draft Order, Section IV.B.1.c (pp. 36-38): The requirement in this section that
the Laboratory conduct an “historical investigation” regarding the Los Alamos/Pueblo Canyon
Watershed is duplicative of a prior submission to NMED. Historical investigations for the Los
Alamos and Pueblo Canyon watersheds have previously been submitted by the Laboratory
pursuant to NMED-approved work plans. See Task/Site Work Plan for Los Alamos and Pueblo
Canyons (LA-UR-95-2053, ER ID 50290) and several Operable Unit RFI Work Plans. This
section unreasonably requires the Laboratory to duplicate archival searches and summaries of
data previously collected and submitted.

20. Draft Order, Section IV.B.1.d.ii (p. 39): The requirement in this section, that the
Laboratory ... investigate the sources and extent of contamination in Pueblo Canyon...,” is
duplicative of work that has already been completed by the Laboratory, and submitted to USEPA
and/or NMED in numerous USEPA and NMED-approved work plans and reports. See e.g., LA-
UR-92-810, ER ID 7667; LA-UR-92-850, ER ID 7668; LA-UR-92-838, ER ID 43454; LA-UR-
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95-1542, ER ID 57050; LA-UR-95-2053, ER ID 50290; LA-UR-95-3263, ER ID 51983; LA-
UR-95-3692, ER ID 54468; LA-UR-97-3167, ER ID 56606; LA-UR-97-3392, ER ID 56614;
LA-UR-98-3324, ER ID 65406; LA-UR-00-1903, ER ID 66867; LA-UR-00-5378, ER ID 70273;
and LA-UR-01-4140, 71417.

21.  Draft Order, Section IV.B.1.d.i1 (pp. 39-40): This section, which requires the
Laboratory to “... investigate sediments in the Pueblo Canyon,” is duplicative of work
previously submitted to NMED under the NMED-approved Task/Site Work Plan for Los Alamos
and Pueblo Canyons See LA-UR-95-2053, ER ID 50290.

ey

22.  Draft Order, Section IV.B.1.d.iii, § 3 (p. 40): The requirement in paragraph three
of this section, to conduct “[a] radionuclide survey . . . in areas not previously surveyed during
historical investigations in Pueblo Canyon...,” is duplicative of, and inconsistent with, the
technical strategy in the Laboratory’s NMED-approved Task/Site Work Plan for Los Alamos and
" Pueblo Canyons (LA-UR-95-2053, ER ID 50290), which this Draft Order also requires the
Laboratory to implement. Previous work has demonstrated that levels of radionuclide
contamination in Pueblo Canyon are very rarely high enough to make such surveys useful. See
Evaluation of Sediment Contamination in Pueblo Canyon: Reaches P-1, P-2, P-3, and P-4; LA-
‘UR-98-3324, ER ID 59159. ‘

23.  Draft Order, Section IV.B.1.d.ii1, § 5 (p. 40): The requirement in paragraph five
of this section, to conduct laboratory analysis of sediment samples for “... . molybdenum [and]
tungsten. . .,” is inconsistent with the Laboratory’s NMED-approved Task/Site Work Plan for
Los Alamos and Pueblo Canyons (LA-UR-95-2053, ER ID 50290), which this Draft Order also
requires the Laboratory to implement. Molybdenum and tungsten are not included in the
analytical suite in the existing NMED-approved Task/Site Work Plan. Further, there is no
evidence in the administrative record in support of adding molybdenum and tungsten to this
analytical suite.

24.  Draft Order, Section IV.B.1.d.iv, §2 (pp. 40-41): The requirement in paragraph
two of this section, to install new gauging stations in the Pueblo Canyon Watershed, is
inconsistent with the surface monitoring requirements listed in Table IV.A.5-1 of the Draft
Order. First, Table IV.A.5-1 specifies a new gauging station in the south fork of Acid Canyon.
However, section IV.B.1.d.iv specifies a new gauging station in Acid Canyon below the
confluence with the south fork of Acid Canyon. Further, a gauging station (E056) currently
exists in lower Acid Canyon above the confluence with Pueblo Canyon, and is considered
adequate for monitoring surface water in Acid Canyon. In addition, section IV.B.1.d.iv also
requires new gauging stations at (1) Pueblo Canyon below the confluence with Acid Canyon;
(2) Pueblo Canyon below the confluence with Graduation Canyon; and (3) Pueblo Canyon
midway between Graduation Canyon and Los Alamos Canyon. Inconsistently, however, none of
these locations are included in Table IV.5.A-1. In addition to these inconsistencies, the
requirement to install these new gauging stations is overly prescriptive, and the need for them is
not supported by NMED with evidence in the administrative record.

25.  Draft Order, Section IV.B.1.d.v, § 1 (p. 41): The requirement that “[a]t least three
monitoring wells shall be installed in Pueblo Canyon” is inconsistent with work previously
conducted under NMED-approved work plans. Wells now being sampled under the “Task/Site
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Work Plan for Los Alamos and Pueblo Canyons” (LA-UR-95-2053), and “Los Alamos and
Pueblo Canyons Work Plan Addendum, Surface Water and Alluvial Groundwater Sampling and
Analysis Plan” (LA-UR-02-759) were agreed to by the Laboratory and NMED Laboratory Supp.
AR, at 66. The SAP specifies that four rounds of sampling will be conducted at a large number
of alluvial groundwater monitoring wells located throughout the watershed. The Laboratory’s
approach is to propose additional alluvial groundwater monitoring, if needed, following the
results and recommendations to be presented in the Los Alamos/Pueblo Canyon Surface
Aggregate Report (LAPSAR). Data assessment for the LAPSAR is underway and involves
significant participation of NMED.

26.  Draft Order, Section IV.B.1.d.vi, {4 (p. 42): The requirement in paragraph four
of this section, to construct regional wells “... to monitor and sample intermediate/perched
groundwater, if present,” is inconsistent with the NMED-approved Hydrogeologic Workplan,
and the technical approach presented by the Laboratory to NMED at the annual Hydrogeologic
Characterization Program Meeting at Bishop’s Lodge on April 10, 2002. The Laboratory’s
technical approach calls for greater reliance on mud-rotary drilling in the regional aquifer after
sealing off the vadose zone with permanent casing. Well screens are to be installed only in the
regional aquifer. Thus, dedicated intermediate wells could be installed for perched systems
identified during the drilling of the regional wells. This approach was also addressed in e-mail
correspondence from C. Nylander of the Laboratory, to J. Young of NMED, on April 25, 2002
(Subject: DQO meeting for FY2002 wells).

27.  Draft Order, Section IV.B.1.d.vii (p. 42): The requirement in this section, to
monitor most wells and springs in the Pueblo Canyon at a quarterly frequency (as specified in
Section XII, Table XII-1), is inconsistent with the Laboratory’s NMED-approved “Task/Site
Work Plan for Los Alamos and Pueblo Canyons” (LA-UR-95-2053), and the “Los Alamos and
Pueblo Canyons Work Plan Addendum, Surface Water and Alluvial Groundwater Sampling and
Analysis Plan” (SAP) (LA-UR-02-759). The SAP requires four rounds of sampling. The
Laboratory’s approach is to base decisions regarding long-term monitoring on this data. Further,
any additional alluvial groundwater monitoring for Pueblo Canyon should be based on the
decisions and recommendations to be presented in the Los Alamos/Pueblo Canyon Surface
Aggregate Report (LAPSAR). Data assessment for the LAPSAR is currently underway and
involves the participation of the NMED. The completion date of this report is estimated to be the
end of FY2003.

28.  Draft Order, Section IV.B.1.d.vii, §7 (p. 43): The requirement to submit “[a]
long-term groundwater monitoring and sampling work plan. ..,” prior to completion of the
hydrogeologic characterization previously required by NMED, and implementation of the
groundwater sampling program, is inconsistent with ongoing NMED-approved work. The
Hydrogeologic Work Plan (HWP), currently in process, provides for a groundwater quality
characterization phase. The long term groundwater monitoring plan required by NMED in this
section should be developed only after completion of the HWP and activities for individual RFI
investigations. Additional alluvial groundwater monitoring requirements for Pueblo Canyon
should similarly await the decisions and recommendations pending in the Los Alamos/Pueblo
Canyon Surface Aggregate Report (LAPSAR). The Laboratory’s approach is to use the
LAPSAR to identify relevant data gaps, and inform the decisions regarding any additional data
collection or monitoring described in this section. Data assessment for the LAPSAR is
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underway and involves significant participation of the NMED. In the meantime, the Laboratory
will also continue monitoring under the existing Groundwater Monitoring Plan (LA-UR-99-
1117).

29. Draft Order, Section IV.B.1.e.ii (pp. 44-45): The requirement in this section, to
. investigate the sources and of extent of contamination in Los Alamos Canyon,” is
inconsistent with, and duplicative of, work previously submitted to NMED in numerous work
plans and reports. See e.g., LA-UR-95-2053, ER ID 50290; LA-UR-98-3974, and LA-UR-98-
397s.

[13

30.  Draft Order, Section IV.B.1.e.iii (p. 45): The requirement in this section, to *. ..
investigate sediments in Los Alamos Canyon,” is inconsistent with, and duplicative of, work
previously submitted to NMED under the NMED-approved Task/Site Work Plan for Los Alamos
and Pueblo Canyons. See LA-UR-95-2053, ER ID 50290.

31.  Draft Order, Section IV.B.1.e.lv, §2 (p. 46): The requirement in paragraph two
of this section, to install four new gauging stations in Los Alamos Canyon, is overly prescriptive
and unsupported by evidence in the administrative record, and inconsistent with the surface
monitoring requirements listed in Table IV.A.5-1 of the Draft Order. Section IV.B.l.e.iv
requires new gauging stations at (1) Los Alamos Canyon below TA-2; (2) Los Alamos Canyon
above DP Canyon; (3) Los Alamos Canyon mid-way between DP Canyon and the south fork of
Los Alamos Canyon (The TA-53 canyon); and (4) Los Alamos Canyon below the south fork of
Los Alamos Canyon (the TA-53 canyon). Inconsistently, however, none of these locations are
included in Table IV.A.5-1. This requirement is also overly prescriptive, and unsupported by
evidence in the administrative record. Six gauging stations, located above each major
confluence, already exist in Los Alamos Canyon. However, NMED provides no evidence or
explanation why these, or any, additional gauging stations are required in this area. Finally, one
gauging station (E030) is currently located in Los Alamos Canyon upstream of DP Canyon, and
would likely satisfy the requirement for a new station at that location.

32. Draft Order, Section IV.B.1.e.v, {1 (p. 46): The requirement in this section, to
conduct additional groundwater characterization activities in Los Alamos Canyon, is inconsistent
with ongoing work proposed under the NMED-approved “Task/Site Work Plan for Los Alamos
and Pueblo Canyons” (LA-UR-95-2053). The scope of work currently underway has been
discussed with the NMED, with the understanding that there is agreement in scope. The
Laboratory’s approach is to conduct additional groundwater characterization activities, beyond
the current scope, such as determination of extent of alluvial aquifers and recharge areas for Los
Alamos Canyon, following a complete assessment of existing data, and following the decisions
and recommendations to be presented in the Los Alamos/Pueblo Canyon Surface Aggregate
Report (“LAPSAR”). Data assessment for the LAPSAR is underway and involves significant
participation of the NMED. The completion date of this report is estimated to be the end of
FY2003.

33. Draft Order, Section IV.B.2.b.ii, §1 (p. 50): This section addresses the
installation of alluvial monitoring wells in Mortandad Canyon. First, the Laboratory agrees that
an alluvial monitoring well should be installed directly upstream from the Mortandad-Effluent
Canyon confluence. Alluvial groundwater monitoring well MCO-0.6 is located approximately
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2,600 feet up-canyon from the Mortandad-Effluent Canyon confluence, and 1s dry. Thus, the
prescribed well is needed to support monitoring ailuvial groundwater and characterization of
water quality, if groundwater is present. Second, although the need and location of proposed
well MCO-6 is appropriate, this well has previously been proposed in the “Work Plan for
Mortandad Canyon” (LA-UR-97-3291), and thus the Laboratory’s approach is to install this well
as proposed in this Work Plan. Finally, in regard to the piezometers prescribed listed in this
paragraph, the Laboratory’s approach is to further discuss and clarify with NMED questions
regarding the determination of groundwater flow direction and gradient. There are numerous
potential approaches for acquiring the requested information, and well-formulated objectives
must be prepared to ensure optimal data cofiection. A number of options should be considered
for how necessary data are collected, and decisions regarding the timing and location of
groundwater-loss data, should be based on a phased approach that allows consideration of
available data.

34.  Draft Order, Section IV.B.2.b.ii, § 3 (p. 50): The requirement in paragraph three
of this section, to install one alluvial well in Ten Site Canyon, and a nested piezometer “. . . in
the vicinity of the well, if groundwater is present in the newly installed well,” is duplicative of a
work in previously submitted to NMED. Monitoring well MCO-6 is already proposed in the
“Work Plan for Mortandad Canyon” (LA-UR-97-3291). Thus, the Laboratory’s approach would
be to install this well as proposed in the Work Plan.

35.  Draft Order, Section IV.B.2.b.iv (p. 52): The requirements in this section, to
install three new regional aquifer wells, and two new intermediate depth wells, is inconsistent
with ongoing NMED-approved work. This work should be deferred until an integrated work
plan, identifying the remaining Mortandad Canyon groundwater issues, is completed. Deep
groundwater investigations, as set forth in the existing Mortandad Canyon Workplan, will be
completed following completion of ongoing drilling activities at well R-14. The Laboratory’s
approach is to determine the need for any new wells based on this and other available data,
including data from new wells installed as part of the Mortandad Canyon Workplan, and
following the DQQ’s established subsequent to this work. The DQO process was developed by
the Environmental Protection Agency as a planning tool to ensure that data collected is adequate
to resolve decisions; see Environmental Protection Agency, 1994, “Guidance for the Data
Quality Objectives Process,” USEPA QA/G04.

36.  Draft Order, Section IV.C (pp. 64-125): The requirements in this section are
generally inconsistent with and disregard, work previously conducted by the Laboratory under
approved work plans, and NMED and USEPA guidance. First, the program prescribed in this
section, does not adhere to the data quality objectives (DQO) process required under USEPA
RCRA Guidance. The DQO process was developed by the Environmental Protection Agency as
a planning tool to ensure that data collected is adequate to resolve decisions; see Environmental
Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04.
The requirements in this section also make no reference to NMED’s position paper on
Determination of Extent of Contamination (March 2, 2000). The collection and analysis of data,
in conformance with relevant NMED and USEPA guidance, is essential to support decisions
regarding further investigations. These requirements are also inconsistent with, and make no
reference to work previously conducted under USEPA or NMED-approved work plans. In
general, NMED’s overly prescriptive approach to investigations in this Draft Order, disregards
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NMED and USEPA guidance, and work previously conducted by the Laboratory under USEPA
or NMED-approved work plans.

37.  Draft Order, Section IV.C.1 (pp. 64-80): The requirements in this section,
regarding MDAs G, H, and L, are in conflict with existing RCRA permits. The Draft Order
requirements in this section for MDAs G, H, and L, conflict with NMED’s Notice of Deficiency
(NOD) General Part A, April 1998, Revision 0.0, General Part B, October 1998, Revision 1.0
RCRA Permit Applications, dated May 16, 2002. Attachment A, Paragraph 29, requires that
MDAs G, H, and L, be addressed under the operating permit through the submittal of Closure
and Post-Closure Care Plans for each MDA. This contradicts the Draft Order requirement thai—~
each MDA be investigated as a corrective action unit.

38.  Draft Order, Section IV.C.1.b (pp. 65-66): The requirements in this section,
regarding “Historical Investigation” information for MDAs G and L, is duplicative of work
previously submitted to NMED. The historical information for MDAs G, H, and L was
previously submitted to NMED pursuant to the NMED-approved RFI Work Plan for OU 1148
(LA-UR-92-855); the March 2000 RFI Report for MDAs G, H and L at Technical Area 54, (LA-
UR-00-1140); and the TA-54 reference set. NMED requested that the Laboratory divide this
report into three separate RFI reports, and update the vapor phase plume information for MDAs
G and L. The RFI report for MDA H was submitted in April 2001. The Laboratory’s current
approach is to submit an updated RFI report for MDA L in late FY2002, and the report for MDA
G in the second quarter of FY2003.

39.  Draft Order, Section IV.C.l.c.i (p. 66): The requirements in this section,
regarding the submission of a “MDA G Investigation Work Plan,” are inconsistent with, and/or
duplicative of, work previously requested by NMED. In December 1993, USEPA approved the
RFI Work Plan for QU 1148, including the investigation plan for MDA G. The RFI Work Plan
was implemented in 1995 (LA-UR-92-855). The RFI Report for MDA G was submitted to
NMED in March 2000 (See RFI Report for MDAs G, H and L at TA-54, LA-UR-00-1140).
NMED subsequently requested the separate submission of RFI reports for each of the three
MDAs. The Laboratory’s current approach is to submit an updated RFI report for MDA G in the
second quarter of FY2003. This report will identify any potential data gaps, and a supplemental
investigation work plan (sampling and analysis plan) will be submitted to address these gaps.
The multi-agency MDA High Performing Team, which includes NMED as member, has agreed
to this approach.

40. Draft Order, Section IV.C.1.c.iii (pp. 67-68): The requirements in this section,
regarding “MDA G Dirilling Explorations” activities, are inconsistent with ongoing work under
USEPA-approved work plans, and are contrary to USEPA RCRA Guidance. The borehole
characterization program prescribed in this section for MDA G is not technically justified
because 1t does not present scientific data quality objectives (DQO’s) required by RCRA
guidance, nor does it take into account the results of the investigations already conducted by the
Laboratory. The approach in this section is also inconsistent with NMED’s position paper on
Determination of Extent of Contamination (March 2, 2000). The Laboratory has conducted the
investigation of MDA G using the DQO process included in the USEPA-approved RFI Work
Plan for OU 1148. The DQO process was developed by the Environmental Protection Agency as
a planning tool to ensure that data collected is adequate to resolve decisions; see Environmental
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Protection Agency, 1994, “Guidance for the Data Quality Objectives Process,” EPA QA/G04.
The Laboratory submitted the RFI report for MDA G to NMED 1n March 2000. At the request
of NMED, the Laboratory is updating this report, and plans to submit the revised report to
NMED in the second quarter of FY2003. Any potential data gaps will be identified in this
report, following the DQO process. The Laboratory’s approach is to use the results of this report
to plan additional work prior to finalization of the RFI for MDA G. The multi-agency MDA
High Performing Team, which includes NMED as member, has agreed to this approach.

41.  Draft Order, Section IV.C.1.c.v (p. 69): The requirements in this section,
regarding “MDA ‘S~€anyon Alluvial Sediment Sampling,” are inconsistent with USEPA RCRA
Guidance, and work previously conducted and submitted to NMED under a USEPA-approved
plan. The RFI Report for Channel Sediment Pathways from MDAs G, H, J, and L, and TA-54,
was completed in 1996 (LA-UR-96-110). The results of this work were included in the RFI
Report- for MDAs G, H, and L submitted to NMED in March 2000. The Laboratory’s
investigation followed the data quality objectives (DQO) process pursuant to RCRA guidance.
The DQO process was developed by the Environmental Protection Agency as a planning tool to
ensure that data collected is adequate to resolve decisions; see Environmental Protection Agency,
1994, “Guidance for the Data Quality Objectives Process,” USEPA QA/G04. USEPA approved
this work in the OU 1148 RFI Work Plan (LA-UR-92-0855). The requirements in this section
are overly prescriptive and unsupported by any evidence, including the absence of any reference
to the DQO process, or to how existing data in the 1996 and 2000 RFI reports was used to
identify the need for this additional work.

42.  Draft Order, Section IV.C.1.cxi (p. 71): The requirements in this section,
regarding the submission of an “MDA G Investigation Report,” are inconsistent with work -
previously conducted under USEPA-approved work plans. The RFI Report for MDA G was
submitted to NMED in March 2000. See RFI Report for MDAs G, H and L at TA-54, LA-UR-
00-1140. Investigation activities completed to-date follow the Data Quality Objectives (DQOs)
established for MDA G and described in the approved OU 1148 RFI Work Plan (LA-UR-92-
855). The DQO process was developed by the Environmental Protection Agency as a planning
tool to ensure that data collected is adequate to resolve decisions; see Environmental Protection
Agency, 1994, “Guidance for the Data Quality Objectives Process,” EPA QA/G04. NMED
subsequently requested that the Laboratory submit separate RFI reports for each of the three
MDAs. See HWB-LANL-00-005, December 27, 2000. The Laboratory’s approach is to submit
an updated RFI report for MDA G in the second quarter of FY2003. This report will identify
potential data gaps. A supplemental investigation work plan (sampling and analysis plan) will
subsequently be submitted to address the data gaps identified.

43.  Draft Order, Section IV.C.1.d (pp. 71-72): The requirement in this section, to
“. .. complete the investigation at MDA H,” and to “. . . confirm that no additional areas at MDA
H were used for disposal purposes other than the nine currently known disposal shafts,” is
inconsistent with work previously conducted under the USEPA-approved OU 1148 FRI Work
Plan (LA-UR-92-0855). At the request of NMED, supplemental sampling was completed at
MDA H in 2001. The MDA H RFI Report Addendum, documenting the supplemental sampling
results, was submitted in draft to the MDA High Performing Team, in June 2002 (LA-UR-02-
3397). An Appendix to the MDA H CMS Report, submitted to NMED in September 2002,
includes all disposal records for the site, and confirms the existence of only nine disposal shafts.
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44, Draft Order, Section IV.C.1.d.1i (pp. 72-73): The requirement in this section, to
conduct “MDA H Drilling Explorations,” is inconsistent with work previously conducted under
an NMED-approved plan and submitted to NMED. Drilling and sample collection was
completed in December 2001, based on the NMED-approved “Plan for Supplemental Sampling
for the RCRA Facility Investigation at Material Disposal Area H,” (LA-UR-01-2516), and
NMED correspondence regarding “Additional Fieldwork at MDA H, 54-004,” and dated
December 3, 2001 (HWB-LANL-01-001). The MDA H RFI Report Addendum, documenting
the supplemental sampling results, was submitted in draft to the MDA High Performing Team, in
June 2002 (LA-UR-02-3397).

45.  Draft Order, Section IV.C.1.d.iii (pp. 73-74): The requirement in this section, to
conduct “MDA H Soil and Rock Sampling,” is inconsistent with work previously conducted
under an NMED-approved plan and submitted to NMED. Soil and rock sampling was
completed in December 2001, based on the NMED-approved “Plan for Supplemental Sampling
for the RCRA Facility Investigation at Material Disposal Area H,” (LA-UR-01-2516), and
NMED cormrespondence regarding “Additional Fieldwork at MDA H, 54-004,” and dated
December 3, 2001 (HWB-LANL-01-001). Results of the supplemental sampling were reported
in the MDA H RFI Addendum submitted to NMED in June 2002.

46.  Draft Order, Section IV.C.1.d.iv (p. 74): The requirement in this section, to
conduct “MDA H Sediment Sampling,” is inconsistent with work previously conducted under an
NMED-approved plan and submitted to NMED. Sediment sampling was completed in June
2001, based on the NMED-approved “Plan for Supplemental Sampling for the RCRA Facility
Investigation at Material Disposal Area H,” (LA-UR-01-2516), and NMED correspondence
regarding “Additional Fieldwork at MDA H, 54-004,” dated December 3, 2001 (HWB-LANL-
01-001). The MDA H RFI Report Addendum, documenting the supplemental sampling results,
was submitted in draft to the MDA High Performing Team, in June 2002 (LA-UR-02-3397).

47.  Draft Order, Section IV.C.1.d.v (p. 74): The requirement in this section, to *.. .
collect subsurface vapor samples at MDA H for field and laboratory analyses in accordance with
Section IX.B of this Order,” is inconsistent with an agreement with NMED for the Laboratory to
propose a long-term subsurface vapor monitoring and sampling program as part of the MDA H
CMS report. The Laboratory expects to submit this report to NMED in September 2002. The
MDA High Performing Team, which includes NMED as member, has agreed to this approach.

48. Draft Order, Section IV.C.1.d.vi (p. 74): The requirement in this section, to
construct new groundwater monitoring wells at MDA H, 1s inconsistent with a prior agreement
between the Laboratory and NMED. This agreement, contained in NMED correspondence dated
December 21, 2001 and March 20, 2002, 1s in accordance with section 20.4.1.500 of the New
Mexico Administrative Code (incorporating 40 CFR § 264.95(b)(2)). The Laboratory’s
approach is to accomplish groundwater monitoring requirements for MDAs G, H and L by
monitoring TA-54 as a whole. Consistent with establishing a point of compliance by
circumscribing an imaginary line around more than one unit, a groundwater monitoring system
capable of detecting and measuring hazardous constituents at the TA-54 aggregate boundary will
meet the intent of 40 CFR §§ 264.91-264.100. :
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49.  Draft Order, Section IV.C.1.d.vii (p. 75): The requirement in this section, to
submit an “MDA H Investigation Report,” is inconsistent with work previously conducted under
an NMED-approved plan and submitted to NMED. The MDA H RFI Addendum was submitted
to NMED in June 2002. This report documented site investigation activities completed in
accordance with the NMED-approved “Plan for Supplemental Sampling for the RCRA Facility
Investigation at Material Disposal Area H,” (LA-UR-01-2516), and NMED correspondence
regarding “Additional Fieldwork at MDA H, 54-004,” and dated December 3, 2001 (HWB-
LANL-01-001). '

50.  Draft Order, Section IV.C.1.e.iii, §§ 1-4 (p. 76): The requirements in paragraphs
one through four of this section, regarding “. . . subsurface explorations in the pit and shaft areas
at MDA L,” if conducted by the Laboratory, would result in the violation of the Laboratory’s
current RCRA permits. The paved surface of MDA L is a permitted hazardous and radioactive
waste “storage area. Thus, drilling through the sealed asphalt would compromise the
Laboratory’s Hazardous Waste Facility Permit.

51.  Draft Order, Section IV.C.1.e.v (p. 77): The requirement in this section, to submit
an “MDA L Canyon Alluvium and Sediment Sampling,” is inconsistent with USEPA RCRA
guidance, and work conducted under NMED-approved work plans. The RFI Report for Channel
Sediment Pathways from MDAs G, H, J, and L, TA-54, was completed in 1996 (LA-UR-96-
110). The results of this work were included in the RFI Report for MDAs G, H, and L submitted
to NMED in March 2000. The Laboratory’s sediment investigation followed the Data Quality
Objectives (DQO) process pursuant to RCRA guidance. The DQO process was developed by
the Environmental Protection Agency as a planning tool to ensure that data collected is adequate
to resolve decisions; See Environmental Protection Agency, 1994, “Guidance for the Data
Quality Objectives Process,” EPA QA/G04. USEPA approved this work in the OU 1148 RFI
Work Plan (LA-UR-92-0855). The requirements in this section are overly prescriptive and
unsupported by any evidence, including the absence of any reference to the DQO process, or to
how existing data in the 1996 and 2000 RFI reports was used to identify the need for this
additional work.

'52.  Draft Order, Section IV.C.2.d.i (pp. 88-89): The requirement in this section, to
submit an “MDA B Investigation Work Plan,” is inconsistent with work previously conducted
under USEPA and NMED-approved work plans. The investigation work plan for MDA B was
included in the USEPA-approved OU 1106 RFI Work Plan (LA-UR-91-962). The investigation
work plan presented data from previous investigations conducted at MDA B in 1966, early 1972,
1977, 1982, 1983, and 1990. The surface investigation of MDA B was implemented in 1994,
and these results were reported in the “RFI Report for PRS 21-015 at TA-21,” (LA-UR-96-
4444). A supplemental Sam