K . /\ ‘(\\/ /\7,; (w’;(.‘.\ .

- MONTGOMERY & ANDREWS

- OF COUNSEL - PROFESSIONAL ASSOCIATION Post Office Box 2307

William R. Federici .
‘ ‘ ATTORNEYS AND COUNSELORS AT LAW Santa Fe, New Mexico 87504-2307
J.0. Seth (1883 1863) October 1 5 2002 www.montand.com
I .

A.K. Montgomery (1903-1987)
Frank Andrews (1914-1981)
Seth D. Montgomery (1937-1998)

glctok*? Ortega ('—:OUISI WAROVT-‘” » 325 Paseo de Peralta
ary Kilpatric arolyn o ;
Thomas W. Olson Andrew S. Montgomery . Santa Fe, New Mexico 87501 %

L.
Jonn B braper T Parl R Guaneed HAND DELIVERY Telephone (505) 982-3873
Nancy M. King Jeffery L. Martin ~ Fax (505) 982-4289
Sarah M, Smgleton Emma Rodriguez Brittain e
Stephen S. Hamilton ~ Germaine R. Chappelle .
Galen M. Buller Tonia Ouellette Klausner ) )
Edmund H. Kendrick ) . :
Randy B Bartell O S
. rt - e
ey e | S
% R,

Mr. Paul R. Ritzma

Attorney at Law

Office of General Counsel

New Mexico Environment Department
1190 South St. Francis Drive, Fourth Floor
Santa Fe, New Mexico 87505

Re: The Regents of the University of California v. John R. D’'Antonio,
USDC, New Mexico, Cause No. CIV-02-637-MV-DJS

Dear Mr. Ritzma:

Enclosed please find the following documents for your signature:

(1) Stipulation and Agreement,

(2) Joint Motion for Entry of Second Stipulation and Order, Ct. App No. 23,172,
(3) Stipulation and Order, Ct. App. No. 23,172,

(4) Joint Motion for Entry of Stipulation and Order, Ct. App. No. 23,496,

(5) Stipulation and Order, Ct. App. No. 23,496,

(6) Joint Motion for Entry of Second Stipulation and Order, Ct. App. No. 23,173,
(7) Stipulation and Order, Ct. App. No. 23,173, '

(8) Joint Motion for Entry of Stipulation and Order, Ct. App. No. 23,348,

(9) Stipulation and Order, Ct. App. No. 23,348.

Please sign where indicated. Once you have signed these documents, please call my
secretary Jackie Roberson at 986-2652 and she will make arrangements to have the
documents picked up. Documents (2) through (9) will be filed with the court, and we
will send conformed copies to all parties. We will also distribute executed copies of

document (1) to all parties.
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Mr. Paul R. Ritzma
October 15, 2002
Page 2

If you have any questions, please do not hesitate to contact me or, in my
absence, Lou Rose.

Sincerely,

A"‘LZ G L hn

Sarah M. Single

Enclosure

cc (w/o enc.): Wendy Blake
Paul P. Spaulding, Il



| STIPULATION AND AGREEMENT

This Stipulation is made, as of thé effective date of this Agreement, among the State of
New Mexico Environment Department and John R. D’ Antonio, Cabinet Secretary of NMED
(collectively “NMED?), the United States of Arherica, acting on behalf of the United States
Department of Energy and its National Nuclear Security Administration (collectively “DOE”),
and The Regents of the University of California (“The Regents”), collectively referred to herein -
as the “Parties.” o

RECITALS

WHEREAS, DOE owns the Los Alamos National Laboratory (“LANL”) and The
Regents operates LANL pursuant to a contract with DOE;

WHEREAS, on May 2, 2002, NMED released a Determination of an Imminent and
Substantial Endangerment to Health and the Environment (“Detérmination”) concerning certain
alleged environmental conditions at LANL;

WHEREAS, on May 2, 2002, NMED also sent DOE and The Regents a Draft Order
based on the Determination (“Draft Order”);

WHEREAS, the Draft Order contains a set of proposed investigative, monitoring and
corrective action tasks for LANL;

WHEREAS, The Regents and DOE have submitted comments on the Draft Order to
NMED, and the comment period on that Draft Order is now closed; -

WHEREAS, on June 3, 2002, The Regents filed a Complaint for Declaratory and
Injunctive Relief and for Review of Agency Action with the United States District Court for the

District of New Mexico, Civil No. CIV 02-637-MV-DIJS, regarding the Determination (“The

Regents’ Federal Lawsuit”);



WHEREAS, later on June 3, 2002, The Regents and DOE each filed a Notice of Appeal
with the New Mexico Court of Appeals regarding the Determination (collectively “State Court

Appeals Nos. 23,172 and 23,173”);

WHEREAS, on September 9, 2002, NMED issued the 2002 Installation Work Plan

Schedule ("TWP Work Schedule") for LANL; ‘

| WHEREAS, on September 30, 2002, The Regents filed an Arﬁended Complaint in The
Regents’ Federal Lawsuit, which added legal challenges to the 2002 IWP Work Schedule and
other related regulatory actions;

WHEREAS, later on September 30, 2002, The Regents filed a Notice of Appeal with the
New Mexico Court of Appeals regarding the 2002 TWP Work Schedule (“State Court Appeals
No. 23,348”);

WHEREAS, on October 9, 2002, the United States filed a Complaint with the United .
States District Couit for-the District of New Mexico, Civil No. 02-1273 LH/WWD, and later that
day ab Notice of Appeal with the New Mexico Court of Appeals (“State Court Appeals No.
23,496f’), both of which challengé the 2002 TWP Work Schedule;

WHEREAS, the Parties agree that many of the requirements in the 2002 IWP Work
Schedule»are contained in the Draft Order issued by NMED on May 2, 2002; ‘

WHEREAS, NMED currently plans to issue a revised imminent and substantial
endangerment determination and final order on or about October 31, 2002;

WHEREAS, in light of NMED’s intent to issue a revised imminent and substantiall
endangerment determination and final order, the Parties believe it is appropriate to stay State
Court Appeals Nos. 23,172 and 23,173, and any enforcement, administrative or judicial actions
by NMED or the State of New Mexico based on the Determination, except the administrative
action of issuing the revised imminent substantial endangerment determination and final order,

until such time as NMED issues the revised determination and final order;



WHEREAS, the Parties further believe that in light of NMED?’s intent to issue a final
order, it is appropriate to stay State Court Appeals Nos. 23',348 and 23,496, and any
enforcemeﬁt, administrati% or judicial action by NMED ér the State of New Mexico based on
the 2002 TWP Work Schedule until such time as NMED issues the final order; and

WHEREAS, in recognition of the foregoing, the Parties éntér into this .Stipulation on the
terms set forth below.

STIPULATION
Based on these Recitals, each of whjch is incorporated herein by reference, NMED, DOE
and The Regents agree as follows: v |
1. There shall be a stay through October 31, 2002, on any litigation in State Court
" Appeals Nos. 23,172, 23,173, 23.,‘348, and 23,496 (collectively “the Four State Court Appeals”),
and ény enforcement, administrative or judicial action by NMED or the State of New Mexico
based on the Determination or 2002 IWP Work Schedule, except the administrative action of
issuing the revised imminent and substantial endangerment determination and final order.
The stay of the Four State Court Appeals shall expire on October 31, 2002, unless one of
the following events occurs earlier, in which case the stay would expire automatically upon the
date of the triggering event:
(A) NMED issues arevised imminent» and substantial endangerment determination to
DOE or The Regents relating to LANL;

(B) NMED issues any final order to DOE or The Regents relating to LANL;

(C) NMED or any other state agency or office takes any enforcement or other
administrative or judicial action based on the Determination or the 2002 IWP
Work Schedule;

(D)  DOE or The Regents receives notice of a citizen suit under the Resource
Conservation and Recovery Act or any other legal action by any person allegedly
based on endangerment to, or adverse impacts on, public health 6r the

environment at LANL, or on the 2002 IWP Work Schedule for LANL; or



(E)  The New Mexico Court of Appeals declines to enter the proposed Stipulation and
Order in aﬁy one of the Four State Court Appeals.

2. The Parties shall negotiate separatelyistipulations and orders staying the Four
State Court Appeals for the period identified in Paragraph 1, and shall file such stipulations in‘
the New Mexico Court of Appealsno later than October 16, 2002.

3. NMED shall not require DOE or The Regents to post any notice of imminent and
substantial endangerment at LANL pursuant to the Determination until after the stéy in the Four
State Court Appeals expires.

4. NMED shall not require DOE or the Regents to meet the schedule for deliverables
in the 2002 IWP Work Schedule until after the stay in the Four State Court Appeals expires.

Any deliverables due under the 2002 IWP Work Schedule from September 30, 2002, through the
end of the ‘stay, shall be due within thiﬁy (30) days of the date the stay expires in the Four State
Court Appeals, unless otherwise agreéd to by the Parties.

5. NMED and the State shall not take any other enforcement, administrative or
judicial action based on the Determination, except the administrative actions of issuing the
revised imminent and substantial endangerment determination and final order, until after the stay
in the Four State Court Appeals expires: |

6. | NMED and the State shall not take any enforcement, administrative or judicial
action based on the 2002 IWP Work Schedule until after the stay in the State Court Appeals
expires and the thirty-day period described in Paragraph 4 above has run. |

7. If NMED anticipates that it will bé unable to issue the revised imminent and
substantial endangerment determination and final order by October 31, 2002, it shall so notify
DOE and The Regénts of this fact by October 21, 2002. The Parties shall meet and confer
immediately thereafter to determine if they can agree on the terms of a further stay of the Four
Stgte Court Appeals. NMED shall also provide DOE and the Regents with at least ten (10) days

advance written notice if NMED anticipates issuing the final order before October 31, 2002.



8. The _Parties shall jointly take the position that the Determination is not eﬁtitled to
collateral estoppel effect in any other administrative or judicial proceeding durihg the period of
the stay of the Four State Court Appeals. |

9. By entering into this Stipulation, the United States has not waived or, in any way,
affected its right to file a separate action in federal court concerning the Determination and the
United States expressly reserves its right to file such an action in federal court and to seek a stay
of its State Court Appeal pending disposition of such federal court action.

10. The stays embodied in this Stipulation shall in no way affect the right of The

Regents to pursue, in any manner it deems appropriate, the Regents’ Federal Lawsuit, styled The

Regents of the University of California v. John R. D’ Antonio, Civil No. 02-637 MV/DJS

(DN.M.).

11. NMED expressly reserves the right to take any enforcement action it deems
,appropriate against DOE, The Regents, or both prior to the expiration of the stay in the State
Court Appeals, provided such action is not based in any way on thé Determination or the revised
determination, or on the 2002 IWP Work Schedule.

12.  The United States shall not serve the complaint in United States v. John R.

D’ Antonio et al., Civil No. 02-1273 LH/WWD (D.N.M.), during the period of the stay in the

State Court Appeals.
13. The Regents offered, and agreed to grant, NMED a thirty-day extension of time in

which to answer the Regents’ Amended Complaint in The Regents of the University of

California v. John R. D’ Antonio, Civil No. 02-637 MV/DJS (D.N.M.). This extension will make

Defendant’s answer due on November 19, 2002. Counsel for The Regents will memorialize this

time extension in a letter to NMED.



SO STIPULATED:

FOR THE STATE OF NEW MEXICO, THE NEW MEXICO
ENVIRONMENT DEPARTMENT, AND
JOHN R. D’ANTONIO in his official capacity as Secretary of the

New Mexico Environment D%

PAUL RITZMA
General Counsel
Special Assistant Attorney General

New Mexico Environment Department
P.O.Box 26110

1190 St. Francis Drive

Santa Fe, NM 87502



FOR THE UNITED STATES DEPARTMENT OF ENERGY (“DOE”) AND THE
NATIONAL NUCLEAR SECURITY ADMINISTRATION OF DOE

THOMAS L. SANSONETTI

Assistant Attorney General

Environmental & Natural Resources Division
WENDY “BLAKE, Attorney
Environnjental Defense Section

U.S. Department of Justice

P.O. Box 23986
Washington, DC 20026-3986

Overnight Mail Address

Room 8000 - Patrick Henry Building
601 D Street, NW

Washington, DC 20004

Voice: (202) 305-0851

Telecopier: (202) 514-8865

DAVID C. IGLESIAS

United States Attorney

JAN ELIZABETH MITCHELL
Assistant United States Attorney
District of New Mexico

P.O. Box 607

Albuquerque, NM 87103



FOR THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

MONTGOMERY & ANDREWS, P.A.

/)mLZOm/W

Sarah M. Smg@

Louis W. Ros

Post Office Box 2307
Santa Fe, NM 87504-2307

(505) 982-3873

FARELLA BRAUN & MARTEL, LLP
Paul P. Spaulding, IIT

Deborah J. Schmall

David. J. Lazerwitz

Russ Building, 30th Floor

235 Montgomery Street

San Francisco, CA 94104



IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

U.S. DEPARTMENT OF ENERGY,
NATIONAL NUCLEAR SECURITY
ADMINISTRATION,

Appellant,

V. | Ct. App. No. 23,172

JOHN R. D’ANTONIO, JR.,Y Cabinet Secretary of
the New Mexico Environment Department,

and the NEW MEXICO ENVIRONMENT
DEPARTMENT,

Appellees.

APPELLANT’S AND APPELLEES’ JOINT MOTION
FOR ENTRY OF SECOND STIPULATION AND ORDER
STAYING ALL PROCEEDINGS IN THIS CASE

Pursuant to Rule 12-309 of the New Mexico Rules of Appellate Procedure, Appellant the
United States of America, acting on behalf of the United States Department of Energy (“DOE”)
and the National Nuclear Security Administration of DOE (collectively “DOE”), and Appellees
the New Mexico Environment Department (“NMED”) and John D’ Antonio, Cabinet Secretary of
NMED, hereby move this Court to enter the enclosed S>tipulation and Order, which haé been
signed by all paﬁies to this appeal. The Stipulation and Order seeks to stay all proceédings n
this case for a short period of time to allow NMED the opportunity to complete certain ongoing ,

-administrative proceedings concerning the Los Alamos National Laboratory (“LANL”), which is

Y Pursuant to NMRA 12-301(C), current Cabinet Secretary of the New Mexico
Environment Department -- John R. D’ Antonio -- is hereby substltuted for the former secretary,
Peter Magglore



a facility in Los Alamos, New Mexico, owned by DOE and operated by DOE’s contractor —- the
Regents of the University of California (“Thé Regents”).

| The Parties previously filed a virtually identical Stipulation and Order in this case on July
16, 2002, which this Court entered on Jul}./ 22,2002. That Order, as the Parties requested, stayed
all proceedings in this litigation through September 30, 2002, and called for the Parties to file a
procedural motion to govern further proceedings by October 15, 2002. |

In lieu of filing a motion to govern further proceedings, the Parties hereby request that the
Coutt enter the enclosed Stipulation and Order, which is similar to the one previously entered in
July, 2002. Specifically, the enclosed Stipulation provides that all proceedings in this case shall
be stayed through October 31, 2002, unless one of the following events occurs earlier, in which
case the stay would expire automatically upon tﬁe date of the triggering event: (1) NMED issues
a fevised Determination of an Imminent and Substantial Endangerment to Health and the
Environment to DOE or the Regents relating to LANL;? (2) NMED issues any ﬁnal
administrative order to DOE or the Regents relating to LANL; (3) DOE or The Regents receives
notice of a citizen suit under the Resqurce.Con.servation and Recovery Act or any other l-egal ‘
authority allegedly based on endangerment to, or adverse impacts on, public health or the
_environment at LANL, or on the 2002 Installation Work Plan Work Séhedule (the “TWP Work

Schedule”) for LANL; (4) this Court declines to enter the proposed Sﬁpulations and Orders

staying Case Nos. 23,173, 23,348 and 23,496, which are similar to the enclosed agreement; or (5)

¥ This litigation concerns NMED’s May 2, 2002, “Determination of an Imminent and
Substantial Endangerment to Health and the Environment,” which makes certain allegations
regarding conditions at LANL. NMED has indicated that it eurrently intends to issue a revised
determination on or about October 31, 2002.

2.
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NMED or any other state agency or office takes any enforcement or other administrative or
judicial action agaihst DOE or the Regents relating to NMED’s May 2, 2002 Determination of an
Imminent and Substantial Endangerment to Health and the Environment concerning LANL or the
2002 TWP Work Schedule, the former of which is at issue in this lawsuit.

WHEREFORE, Appellant and Appellees respectfully request that the Court enter the
attached Stipulatbn and Order Staying All Proceedings through October 31, 2002, subject to the

specific exceptions noted in the enclosed Stipulation and Order.

PAUL RITZMA J

General Counsel
Special Assistant Attorney General

New Mexico Environment Department
P.O. Box 1190

St. Francis Drive

Santa Fe, NM 87502

ATTORNEY FOR APPELLEES



Dated: October ﬁ , 2002

THOMAS L. SANSONETTI
Assistant Attorney General
Environmental & Natural Resources Division

e Do D Al h

WENDY/L/BLAKE, Attorney
Envuonmental Defense Section
U.S. Department of Justice
P.O. Box 23986

Washington, DC 20026-3986

Overnight Mail Address
Room 8000 - Patrick Henry Bmldmg

601 D Street, NW
Washington, DC 20004
Voice: (202) 305-0851
Telecopier: (202) 514-8865

DAVID C. IGLESIAS
United States Attorney

JAN ELIZABETH MITCHELL -
Assistant United States Attorney
District of New Mexico

P.O. Box 607

Albuquerque, NM 87103

ATTORNEY FOR APPELLANT



" CERTIFICATE OF SERVICE

I hereby certify that on this l_{_"c/iay of October, 2002, I caused a true and correct copy of
the foregoing Joint Motion and Stipulation and Order to be served by first class mail, postage

pre-paid, on the following:

JOHN R. D’ANTONIO, JR.

Cabinet Secretary of the New Mexico
Environment Department

1190 St. Francis Drive

Santa Fe, NM 87501

The NEW MEXICO ENVIRONMENT
DEPARTMENT

c/o Paul Ritzma, General Counsel, NMED
1190 St. Francis Drive

Santa Fe, NM 87501




IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

U.S. DEPARTMENT OF ENERGY,
NATIONAL NUCLEAR SECURITY
ADMINISTRATION,

Appellant,

v. Ct. App. No. 23,172

JOHN R. D’ANTONIQO, JR., Cabinet Secretary of

the New Mexico Environment Department,

and the NEW MEXICO ENVIRONMENT
'DEPARTMENT,Y

Appellees.

STIPULATION AND ORDER STAYING ALL PROCEEDINGS -

" This Stipulation and Order is made, as of the effective date of this Agreement, between
Appellees the New Mexico Environment Department (“NMZED”) and John R. D’ Antonio,
Secretary of NMED, and Appellant the United States of America, acting on behalf of the United

| Sfates Department of Energy (“DOE”) and its National Nuclear Security Administration
(collectively “DOE”).

WHEREAS, on June 3 ,v 2002, the United States of America, acting on behalf of DOE,
filed an appeal in this Court secking review of a Determinatidn of an Tmminent and Substantial
Endangerment to Health and the Environment (* ‘Determination”) released by the Secretary of
NMED on May 2, 2002, concerning certain alleged environmental conditions at the Los Alamos

National Laboratory (“LANL”) in Los Alamos, New Mexico;

¥ Pursuant to NMRA 12-301(C), current Cabinet Secretary of the New Mexico
Environment Department -- John R. D’ Antonio -- is hereby substituted for the former secretary,
Peter Maggiore. ‘ :



WHEREAS, DOE owns LANL and the Regents of California (“The Regents”) operates
LANL pursuant to a contract with DOE,;

“WHEREAS, on June 3, 2002, The Regents filed a Complaint in the United States District
Court for the District of New Mexico, Civil No. CIV 02-637-MV-DJS, and a Notice of Appeal n
this Court (Ct. App. No. 23,173), challenging the Determination;

WHEREAS, in addition to issuing the Detennina;cion'on May 2, 2002, NMED also sent
DOE and The Regents a Draft Order based on the Determination pursuant to New Mexico
Hazardous Waste Act sections 74-4-10.1 and 74-4-13 (the “Draft Order”);

WHEREAS, the Draft» Order contains a set of proposed investigative, monitoring and
corrective action tasks relating to LANL;

WHEREAS, The Regents and DOE have submitted comments on the Draft Order to
NMED, and the comment period on that Order is now closed;

WHEREAS, NMED, DOE and The Regents agree that there is a close connection
between the Determination and the Draft Order;

WHEREAS, DOE understands that NMED intends to issue shortly a revised imminent
and substantial endangerment determination and a final orde_r;

WHEREAS, in light of NMED’s stated intent to issue a revised imminent and substantial
endangerment determination and final order, the Parties believe that judicial economy would be
besf served if this litigation were stayed until such actions are taken by NMED;

WHEREAS, DOE enters into this Stipulation based on the commitment from NMED that
no enforcement or other administrative or judicial action based on the Determination, except the

administrative action of issuing a revised imminent and substantial endangerment determination

2-



and final order, shall be taken against DOE or The Regents by the State until after the stay of this
litigation expires, and that DOE and The Regents have no obligation to post any notice Qf
imminent and substantial endangerment at LANL pursuant to the Determination, until after the
stay expires;

WHEREAS, in recognition of the foregoing,‘the Parties enter into this stipulation, which
stays all proceedings relating to this appeal for a finite period of time, as described below;

WHEREAS, The Regents are filing today in this Court a similar stipulation seeking to
stay the proceedings in Ct. App. No. 23,173, on the sameferms; and

WHEREAS, the Parties agree that by entering into the Stipulation, -'the United States has
not waived or, in any way, affected its right to file a separate action in federal court concerning
the Determination and that the United States expressly reserves its right to file such an action in
federal court and to seek a stay of this action pending disposition of such federal court action.

NOW, THEREFORE, the Parties agree and the Court orders as follows:

1. All proceedings in this app¢a1 shall be stayed through October 31, 2002, subject to
the provisions of Paragréph 2.

2. The stay shall expire automatically on October 31, 2002, unless one of the
following events occurs earlief, in which case the stay would expire automatically upon the date
of the triggering eveﬁt:

(A) NMED issues a revised imminent and substantial endangerment determination to

DOE or The Regents relating to LANL;

(B) NMED issues any final order to DOE or The Regents relating to LANL;



(C)  NMED or any other state agency or office takes any enforcement or other

administrative or judicial action based on the Determination or the 2002 Installation

Work Slchedule for LANL (“the IWP Work Schedule™);

(D) DOE or The Regents receives notice of a citizen suit under the Resource

Conservation and’ReccSvery Act or any other legal action by any pérson allegedly based

on endangerment to, or adverse impacts on, public health or the en;/ironment at LANL, or

on the 2002 TWP Work Schedule; or

(E)  The New Mexico Court of Appeals declines to enter any of the proposed

Stipulations and Orders filed on October 15, 2002, in State Court Appeals Nos. 23,173,

23,348, and 23,496 N

3. The Parties shall jointly, if possible, file a motion to govern further proceedings
thirty (30) days after the stay of proceedings expires or is lifted by court order, and no docketing

statement will be due prior to sixty (60) days after expiration of the stay.



SO STIPULATED:

FOR THE APPELLEES THE STATE OF NEW MEXICO,

THE NEW MEXICO ENVIRONMENT DEPARTMENT, AND

JOHN R. D’ANTONIO, in his official capacity as Cabinet Secretary of the
New Mexico Environment Department

1615200 ,
Date PAUL RITZMA *

General Counsel

Special Assistant Attorney General

New Mexico Environment Department
P.O. Box 26110

1190 St. Francis Drive

Santa Fe, NM 87502



FOR APPELLANTS THE UNITED STATES DEPARTMENT OF ENERGY (“DOE”) AND
THE NATIONAL NUCLEAR SECURITY ADMINISTRATION OF DOE

THOMAS L. SANSONETTI
Assistant Attorney General
Environmental & Natural Resources
Division

(0 Bl

. BLAKE, Attorney
Env1ro ental Defense Section
U.S. Department of Justice
P.O. Box 23986
Washington, DC 20026-3986

Overnight Mail Address

Room 8000 - Patrick Henry Bulldmg
601 D Street, NW

Washington, DC 20004

Voice: (202) 305-0851

Telecopier: (202) 514-8865

DAVID C. IGLESIAS
United States Attorney

JAN ELIZABETH MITCHELL
Assistant United States Attorney
District of New Mexico

P.O. Box 607

Albuquerque, NM §7103



SO ORDERED:

Dated: This _day of October, 2002




IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

U.S. DEPARTMENT OF ENERGY,
NATIONAL NUCLEAR SECURITY
ADMINISTRATION,

Appellant,

V. Ct. App. No. 23,496

JOHN R. D’ANTONIO, JR., Cabinet Secretary of
the New Mexico Environment Department,

and the NEW MEXICO ENVIRONMENT
DEPARTMENT, ‘

Appellees.

APPELLANT’S AND APPELLEES’ JOINT MOTION
FOR ENTRY OF STIPULATION AND ORDER
STAYING ALL PROCEEDINGS IN THIS CASE

Pursuant to Rule 12-309 of the New Mexico Rules of Appéllate Procedure, Appellént the
United States of America, aéting on behalf of the United YStates Department of Energy (“DOE”)
and the National Nuclear Security Admﬁﬁsﬁation of DOE (coilectively ‘;DOE”), and Appellees
the New Mexico Environment Department (“NMED”) and John D’ Antonio, Cabinet Secretary of
NN[EDV, hereby move this Court to enter the enclosed Stipulation and Order, which has been
signed by all parties to this appeal. The Stipulation and Order seeks to stay all proceedings in
this case for a short period of time to allow NMED the opportunity fo éomplete certain ongoing
administrative proceedings concerning the Los Alamos National Laboratory (“LANL”), which is
a facility in Los Alamos, N‘eW Mexico, owhed by DOE and operated by DOE’s contractor -- the

Regents of the University of California (“The Regents™).



Specifically, the enciosed Stipulation provides that all proceedings in this case shall be
stayed through October 31, 2002, unless one of the following events occurs earlier, in which case
the stay would expire automatically upon the date of the triggering event: (1) NMED issues a
revised ﬁetermination of an Immineﬁt and Substantial Endangerment to Health and the
Environment to DOE or the Regents relating to LANL; (2) NMED issués any final administrative
order to DOE or the Regents relating to LANL;Y (3) DOE or The Regents receives notice of a
citizen suit under the Resource Consgrvation and.R;:covery Act or any other legal authorityi
allegedly based on endangerment to, or adverse impacts on, public health or the environment at
LANL, or on the 2002 IWP Work Schedule; (4) this Court declines to enter the proposed
Stipulations and Orders staying Case Nos. 23,172, 23,173, gnd 23,348, which are similar to the
enclosed agreement; or (5) NMED or any other state agency or office takes ahy enforcement or
other administrative or judicial action against DOE or the Regents relating to NMED’s May 2,
2002 Determination of an Imminent and Substantial Endangerment to Health and the
Environment concerning LANL or the 2002 IWP Work Schedule, the latter of which is at issue
in this Iawsuit.'

On July 22,2002, this Court entered a virtually identical Stipulatibn and Order in United

States v. D’ Antonio, Court of Appeals No. 23,172. This Court also entered a similar stipulation

about two years ago in United States v. New Mexico, Court of Appeals No. 20,877. In both

cases, the United States and the State of New Mexico, including NMED, agreed to stay all

¥ This litigation concerns NMED’s September 9, 2002 Installation Work Plan Schedule
(the “TWP Work Schedule”), which contains many of the requirements in NMED’s May 2, 2002
draft administrative order. NMED anticipates finalizing the administrative order on or about
October 31, 2002. ' ,

2-



proceedings in this Court for a period of time to allow NMED to undertake certain administrative

proceedings.
WHEREFORE, Appellant and Appellees respectfully request that the Court enter the

attached Stipulation and Order Staying All Proceedings through October 31, 2002, subject to the

specific exceptions noted in the enclosed Stipulation and Order.

¥

AUL RITZMA
General Counsel
Special Assistant Attormey General

New Mexico Environment Department
P.O.Box 1190

St. Francis Drive

Santa Fe, NM 87502

ATTORNEY FOR APPELLEES



Dated: October /_{_) 2002

THOMAS L. SANSONETTI
Assistant Attorney General

Eﬁl)@nmental & Natura @sources Division

WENDY L.BLLAKE, Attorney
Environmental Defense Section
U.S. Department of Justice
P.O. Box 23986

Washington, DC 20026-3986

Overnight Mail Address

Room 8000 - Patrick Henry Building
601 D Street, NW

Washington, DC 20004

Voice: (202) 305-0851

Telecopier: (202) 514-8865

DAVID C. IGLESIAS
United States Attorney

JAN ELIZABETH MITCHELL
Assistant United States Attorney
District of New Mexico

P.O. Box 607

Albuquerque, NM 87103

ATTORNEY FOR APPELLANT



CERTIFICATE OF SERVICE

I hereby certify that on this _/i" day of October, 2002, I caused a true and correct copy of
“the foregoing J oint Motion and Stipulation and Order to be served by first class mail, postage

pre-paid, on the following:

JOHN R. D’ANTONIO, JR. v
Cabinet Secretary of the New Mexico
Environment Department

1190 St. Francis Drive

Santa Fe, NM 87501

The NEW MEXICO ENVIRONMENT
DEPARTMENT o
c/o Paul Ritzma, General Counsel, NMED -
1190 St. Francis Drive

Santa Fe, NM 87501

U4

Wendy L. ake




IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

U.S. DEPARTMENT OF ENERGY,
NATIONAL NUCLEAR SECURITY
ADMINISTRATION,

Appellant,

V. Ct. App- No. 23,496

JOHN R. D’ ANTONIO, JR., Cabinet Secretary of
the New Mexico Environment Department,

and the NEW MEXICO ENVIRONMENT
DEPARTMENT,

Appellees.

STIPﬁLATION AND ORDER STAYING ALL PROCEEDINGS

This Stipulation and Order is made, as of the effective date of this Agreement, between
Appellees the Ne§v Mexicc; Environment Depa.ftmeht (“NMED”) and John R. D’Antonio,
Secretary of NMED, and Appellant the United States of America, acting on behalf of the United
States Department of Energy (“DOE”) and its Nationél Nuclear Security Administration
(colléctively “DOE”);

WHEREAS, on September 9, 2002, NMED issued the 2002 Installation Work Plan
(“TWP”) Work Schedule for the Los Alamos National Laboratory (“LANL”), which is a federal
facility; |

WHEREAS, on October 9, 2002, the United States of America filed a Complaint with the
United States District Court for the District of New Mexico, Civil No. 02-1273 LH/WWD, and
later that déy a Notice of Appeal with the New Mexico Court of Appeals (“State Court Appeals

No. 23,496”), both of which challenge the 2002 TWP Work Schedule for LANL;



W'HEREAS, DOE owns LANL and the Regents of California (“The Regents”) operates
- LANL pursuant to a contract with DOE;

WHEREAS, on Séptembér 30, 2002, the Regents ﬁled an Amended Complaint in the
federal lawsuit that it filed on June 3, 2002, and such Amended Complaint ‘challenges NMED’s
May 2, 2002 imminent and substantial endangerment determination (“the Determination™)
concerning LANL, the 2002 TWP Work Schedule for LANL and other related regulatory actions;

WHERE_AS,Elater on September 30, 2002, The Regents filed a Notice of Appeal with the
New Mexico Court of Appeals regarding the 2002 TWP Work Schedule (“State Court Appeals
No. 23,348”); | |

WHEREAS, NMED has also issued to DOE and The Regents a Draft Order based on the
Determination pursuant to New Mexico Hazardous Waste Act sections 74-4-10.1 and 74-4-13
(the “Draft Order”), and that Draft Order contains a set of proposed investigative, monitoring and
corrective action tasks relating to LANL;

WHEREAS, the Parties agree that many of the requirements in the 2002 TWP Work
Schedule are contained in the Draft Order;

WHEREAS, DOE understands that NMED intends to issue shortly a revised imminent
and substantial endangement determination and a final order;

WHEREAS, NMED, DOE and i‘he Regents agree that there is a close connection
between the Draft Order and the 2002 IWP Work Schedule;

WHEREAS, in light of NMED’s expressed intent to issue a final orcier, the Parties
believe that judicial economy would be best served if this litigation were stayed until such

actions are taken by NMED;



WHEREAS, DOE enters into this Stipulation based on the cémmitment from NMED that
no enforcement, administrative or judicial action based on the 2002 WP Work Schedule shall be
taken against D.OE or The Regents by NMED or the State of New Mexico until after the stay of
this litigation expires, and that DOE and The Regents have no obligation to make any
deliverables under the IWP Work Schedule from September 30, 2002, through the e_kpiratién of
the stay, and that any deliverables due between Septefnber 30, 2002, and the end date of the stay
shall be due within thirty (30) days-of th¢ expiration of the stay;

| WHEREAS, in recognition of the foregoing, the Parties enter into this stipulation, which
stays all proceedings relating to this appeal for a finite period of time, as described below; and

WHEREAS, The Regents are filing today in this Court a similar stipulatbﬁ‘ seeking to
stay the proceedings in Ct. App. No. 23,348 on the same terms.

NOW, THEREFORE, the Paﬁies.agree and the Court orders as follows:

1. All proceedings in this appeal shall be stayed through October 31, 2002, subject to
the provisions of Paragraph 2. |

2. The stay shall expire automatically on October 31, 2002, unless one of the
following events occurs earlier, in which case the stay would expire automatically upon the date
of the triggering event:

| (A) NMED issues a revised imminent and substantial endangerment determination to

DOE or The Regents relating to LANL;

(B). NMED issues any final order to DOE or The Regents relating to LANL;

(C)  NMED or any other state agency or office takes any enforcement or other _

administrative or judicial action based on the Determination or the 2002 TWP Work Schedule;

3-



(D)  DOE or The Regents receives notice of a citizen suit under the Resource

Conservation and Recovery Act or any-other legal action by any person aliegedly based

on endangerment to, or adverse impacts on, public health or the environment at LANL, or

on the 2002 TWP Work Schedule; or

(E)  The New Mexico Court of Appeals declines to enter any of the proposed

Stipulations and Orders filed on Octobe/r. 15, 2002, in State Court Appeals Nos. 23,172,

23,173, and 23,348.

3. The Paﬁies shall jointly, if possible, file a motion to govern further proceedings
thirty (30) days after the stay of proceedings expires or is lifted by court order, and no dockgting

statement will be due prior to sixty (60) days after expiration of the stay.

SO STIPULATED: |

FOR THE APPELLEES THE STATE OF NEW MEXICO,

THE NEW MEXICO ENVIRONMENT DEPARTMENT, AND

JOHN R. D’ANTONIO, in his official capacity as Cabinet Secretary of the
New Mexico Environment Department -

- 1ofs§]2005-
Date PAUL RITZMA / é
: General Counsel
Special Assistant Attorney General

New Mexico Environment Department
P.0.Box 26110

1190 St. Francis Drive

Santa Fe, NM 87502



FOR APPELLANTS THE UNITED STATES DEPARTMENT OF ENERGY (“DOE”) AND
THE NATIONAL NUCLEAR SECURITY ADMINISTRATION OF DOE

THOMAS L. SANSONETTI
Assistant Attorney General
Environmental & Natural Resources
Division

WENDY L BL Attorney
FEnvironmental Defense Section
U.S. Department of Justice
P.O. Box 23986

Washington, DC 20026-3986

Overnight Mail Address

Room 8000 - Patrick Henry Building
601 D Street, NW

Washington, DC 20004

Voice: (202) 305-0851

Telecopier: (202) 514-8865

DAVID C. IGLESIAS
United States Attorney

JAN ELIZABETH MITCHELL
Assistant United States Attorney
District of New Mexico

P.O. Box 607

Albuquerque, NM 87103



- SO ORDERED:

Dated: This day of October, 2002




IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

U.S. DEPARTMENT OF ENERGY,
NATIONAL NUCLEAR SECURITY
ADMINISTRATION,

-Appellant,
v. ~ Ct. App. No. 23,173

JOHN R. D’ANTONIO, JR.,' Cabinet Secretary of
the New Mexico Environment Department,

and the NEW MEXICO ENVIRONMENT
DEPARTMENT,

Appellees.

APPELLANT’S AND APPELLEES’ JOINT MOTION
FOR ENTRY OF SECOND STIPULATION AND ORDER
STAYING ALL PROCEEDINGS IN THIS CASE

Pursuant to Rule 12-309 of the New Mexico Rules of Appellate Procedure,
Appellant The Regents of the University of California (“The Regents”), and Appellees
- the New Mexico Environment Department (“NMED”) and John D’ Antonio, Cabinet
Secretary of NMED, hereby move this Court to enter the attached Stipulation and Order,
which has been signed by all parties to this appeal. The Stipulation and Order seeks to
stay all proceedings in this case for a short period of time to allow NMED the opportunity
to complete certain ongoing administrative proceedings concerningvthe Los Alamos
National Laboratory (“LANL”), which is a facility in Los Alamos, New Mexico, owned
by the United States Department of Energy (“DOE”) and operated by The Regents

pursuant to a contract with DOE.

! Pursuant to NMRA 12-301(C), current Cabinet Secretary of the New Mexico Environment Department — -
Jobn R. D’ Antonio -- is hereby substituted for the former secretary, Peter Maggiore.



The Parties previously filed a virtually identical Stipulation and Order in this case.
on July 16, 200%, which this Court entered on July 22, 2002. That Order, as the Parties
requested, stayed all proceedings in this litigation through September 30, 2002, and
called for the Parties to file a procedural motion to govern further’ proceedings by October
15, 2002, | |

In lieu of filing a motion to govern further proceedings, the Parties hereby request
that the Court enter the enclosed Stipulation and Order, which is similar to the one
previously entered on July 22, 2002. Specifically, the enclosed Stipulation provides that
all proceedings in this case shall be stayed through October 31, 2002, unless one of the
following events occurs earlier, in which case the stay would expire automatically upon

‘the date of the triggering event: (1) NMED issues a revised Determination of an
Imminent and Substantial Endangerment to Health and the Environment to DOE or the
Regents relating to LANL;? (2) NMED issues any final administrative order to DOE or
the Regents relating to LANL; (3) DOE or The Regents receives notice of a citizen suit
under the Resource Conservation and Recovery Act or any other legal authority allegedly
based on endangerment to, or adverse impacts on, public health or the environment at
LANL, or on the 2002 Installation Work Plan Schedule (the “IWP Work Schedule”) for
LANL; (4) this Court declines to enter the proposed Stipulation and Order staying Case
Nos. 23,172, 23,348, or 23,496,-which are similar to the enclosed agreement; or (5)
NMED or any other state agenéy or office takes any enforcement or other administrative
ér Jjudicial action against DOE or the Regents relating to NMED’s May 2, 2002

- Determination of an Imminent and Substantial Ehdangerment to Health and the
Environment concerning LANL or the 2002 TWP Work Schedule, the former of which 1s

at issue in this lawsuit.

2 This litigation concerns NMED’s May 2, 2002 “Determination of an Imminent and Substantial
Endangerment to Health and the Environment” concerning LANL. NMED has indicated that it currently intends to
issue a revised determination on or about October 31, 2002.



WHEREFORE, Appellant and Appellees respectfully request that the Court enter
the attached Stipulation and Order Staying All Proceedings through October 31, 2002,

subject to the specific exceptions noted in the attached Stipulation and Order.

PAUL RITZMA 6
General Counsel

Special Assistant Attorney General

New Mexico Environment Department
P.O. Box 1190

St. Francis Drive

Santa Fe, NM 87502

ATTORNEY F OR APPELLEES

MONTGOMERY & ANDREWS P.A.

Sarah M. Sm@
Louis W. Rosé
Post Office Box 2307

Santa Fe, New Mexico 87504-2307
(505) 982-3873

FARELLA BRAUN & MARTEL, L.L.P.
Paul P. Spaulding, III

Deborah J. Schmall

David Lazerwitz

Russ Building, 30" Floor

235 Montgomery Street

San Francisco, California 94104

ATTORNEYS FOR APPELLANT



CERTIFICATE OF SERVICE

I hereby certify that on October i , 2002, I caused a true and correct copy of the
foregoing Joint Motion and Stipulation and Order to be served by first class mail, postage
_pre-paid, on the following:

JOHN R. D’ANTONIO, JR.

Cabinet Secretary of the New Mexico
Environment Department

1190 St. Francis Drive

Santa Fe, NM 87501

The NEW MEXICO ENVIRONMENT
DEPARTMENT

c/o Paul Ritzma, General Counsel, NMED
1190 St. Francis Drive '

Santa Fe, NM 87501

Sarah M. Singletoni ,




IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA, |

Appellant,
V. : Ct. App. No. 23,173

JOHN R. D’ANTONIO, JR., Cabinet Secretary of
the New Mexico Environment Department,

and the NEW MEXICO ENVIRONMENT
DEPARTMENT,'

Appellees.

STIPULATION AND ORDER STAYING ALL PROCEEDINGS

This Stipulation and Order is made, as of the effective date of this Agreement,
between'Appellees the New Mexico Environment Department (“NMED”) and John R.
D’ Antonio, Secretary of NMED, and Appellant The Regents of the University of |
California (“The Regents”).

WHEREAS, on June 3, 2002, The Regents filed a Notice of Appeal in this Court
(Ct. App. No. 23,173), and Complaint in the United States District Court for the District
of New Mexico., Civil No. CIV 02-637-MV-DJS, challenging a Determination of an
Imminent and Substantial Endangerment to Health and the Environment
("Determinat@on") released by the Secretary of NMED on May 2, 2002, concerning
certain alleged environmental conditions at the Los Alamos National Laboratory
(“LANL”) in Los Alamos, New Mexico; |

WHEREAS, the Department of Energy (“DOE”) owns LANL and The Regents

operates LANL pursuant to a contract with DOE;

! Pursuant to NMRA 12-301(C), current Cabinet Secretary of the New Mexico Environment
Department -- John R. D’ Antonio - is hereby substituted for the former secretary, Peter Maggiore.



WHEREAS, on June 3, 2002, the United States of America, acting on behalf of
DOE, filed an appeal in this Court (Ct. App. No. 23,172) challenging the Determination.;

WHEREAS, in addition to issuing the Determination on May 2, 2002, NMED
also sent DOE and The Regents a Draft Order based on the Determination pursuant to
New Mexico Hazardous Waste Act sections 74-4-1.0.1 and 74-4-13 (the “Draft Order”);

WHEREAS, the Draft Order contains a set of proposed investigative, monitoring
and corrective action tasks relating to LANL; ’

WHEREAS, The Regents and DOE have submitted comments on the Draft Order
to NMED, and the comment period on that Order is now closed,

WHEREAS, NMED, DOE and The Regents agree that there is a close connection
between the Determination and the Draft Order; 7

WHEREAS, The Regents understands that NMED intends to issue a revised
imminent and substantial endangerment determination _and a final order on or about
October 31, 2002;

WHEREAS, in light of NMED’s stated intent to issue érevised imminent and
substantial endangerment determination and final order, the Parties believe that judicial
economy would be best served if this litigation were stayed until such actions are taken
by NMED;

WHEREAS, The Regents enters into this Stipulation based on the commitment
from NMED that no enforcement or other administrative or judicial action based on the
Determination, except the administrative action of issuing a revised imminent and
substantial endangerment determination and final order, shall be taken against DOE or
The Regents by the State until after the stay of this litigation expires, and that DOE and
The Regents have no obligation to post any notice of imminent and substantial

. endangerment at LANL pursuant to the Determination until after the stay expires;



WHEREAS, in recognition of the foregoing, the Parties enter into this stipulation,
which stays all proceedings relating to this appeal for a finite period of time, as described
below;

WHEREAS, DOE is filing today in this Court a similar stipulation seeking to stay
the proceedings in Ct. App. No. 23,172, on the same terms; and ’

WHEREAS, the Parties agree that by entering into the Stipulation, The Regents is |

not waiving its right to pursue, in any manner it deems appropriate, its federal court

action challenging the Determination in The Regents of the University of California v.

John R. D'Antonio, No. 02-637-MV-DJS (D.N.M.).

NOW, THEREFORE, the Parties agree and the Court orders as follows:

1. All proceedings in this appeal shall be stayed through October 31, 2002,
subject to the provisions of Paragraph 2.

2. The stay shall expire automatically on October 31, 2002, unless one of the
following eventé occurs earlier, in which case the stay would expire automatically upon
the date of the triggering event:

(A) NMED issues a revised imminent and substantial endangerment
determination to DOE or The Regents relating to LANL; o~

(B) NMED issues any final order to DOE or The Regents relating to LANL;

(C)  NMED or any other state agency or office takes any enforcement or other
administrative or judicial action based on the Determination or the 2002 Installation
Work Schedule for LANL (“the IWP Work Schedule”);

(D)  DOE or The Regents receives notice of a citizen suit under the Resource
Conservation and Recovery Act or any other legal action by any person allegedly based

on endangerment to, or adverse impacts on, public health or the environment at LANL, or

on the 2002 IWP Work Schedule; or



(E)  The New Mexico Court of Appéals declines to enter any of the proposed

Stipulations and Orders filed on October 15, 2002, in Stéte Court Appeals Nos. 23,172,

23,348, and 23,496.
3. The Parties shall jointly, if possible, file a motion to govern further

proceedings thirty (30) days after the stay of proceedings expires or is lifted by court

order, and no docketing statement will be due pridr to sixty (60) days after expiration of

the stay.



SO STIPULATED:

FOR THE APPELLEES THE STATE OF NEW MEXICO,

THE NEW MEXICO ENVIRONMENT DEPARTMENT, AND

JOHN R. D’ANTONIO, in his official capacity as Cabinet Secretary of the -

New Mexico Environment Department

Date PAUL RITZMA’
General Counsel
Special Assistant Attorney General

New Mexico Environment Department
P.O. Box 26110

1190 St. Francis Drive

Santa Fe, NM 87502



FOR APPELLANTS THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

Date: @4}. 15 2002 | MONTGOMERY & ANDREWS, P.A.

Louis W. Rose
Post Office Box 2307

Santa Fe, New Mexico 87504-2307 . -

(505) 982-3873

FARELLA BRAUN & MARTEL, L.L.P.
Paul P. Spaulding, Il

Deborah J. Schmall

David J. Lazerwitz

Russ Building, 30" Floor

235 Montgomery Street

San Francisco, California 94104

Attomeys for Appellants



SO ORDERED:

Dated: This day of October 2002




IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA,

Appellant,

V. Ct. App. No. 23,348

JOHN R. D’ANTONIO, JR., Cabinet Secretary of
the New Mexico Environment Department,

-and the NEW MEXICO ENVIRONMENT
DEPARTMENT,

Appellees.

STIPULATION AND ORDER STAYING ALL PROCEEDINGS

This Stipulation and Order is made, as of the effective date of this Agreement,
between Appellees the New Mexico Environment Department (“NME ) and John R.
D’Antonio, Secretary of NMED, and Appellant The Regents of the University of
California (“The Regents”).

WHEREAS, on September 9, 2002, NMED issued the 2002 Installation Work
Plan Schedule ("TWP Work Schedule") for the Los Alamos National Laboratory
(“LANL”), which is a federal facility owned by the Department of Enérgy ("DOE") and
operated by The Regents pursuant to a contract with DOE;

WHEREAS, on September 30, 2002, the Regents filed a Notice of Appeal in this
Court (Ct. App. No. 23,348), and an Amended Complaint in its federal lawsuit which
originally challenged NMED's May 2, 2002 imminent and substantial endangerment
determination ("Determination"), both of which éhallenge the 2002 IWP Wofk Schedule
for LANL and other related regulatory actions; |

WHEREAS, on October 9, 2002, the United States of America filed a Complaint

with the United States District Court for the District of New Mexico, Civil No. 02-1273



LH/WWD, and later that day a Notice of Appeal with the New Mexico Court of Appeals
(Ct. App. No. ‘23,496), both of which challenge the 2002 TWP Work Schedule for LANL;
- WHEREAS, NMED has also issued to DOE and The Regents a Draft Order

based on the Determination pursuant to New Mexico Hazardous Waste Act sections -
* 74-4-10.1 and 74-4-13 (the “Draft Order”), and that Draft Order contains a set of
proposed investigative, nﬁonitoring and corrective action tasks relating to LANL;

WHEREAS, the Parties agree that many of the requirements in the 2002 TWP
Work ASchedule are contained in the Draft Order; |

WHEREAS, The Regents understands that NMED intends to issue a revised
imminent and substantial endangerment determination and a final order on or about
Octobef 31, 2002;

WHEREAS, NMED, DOE and The Regenfs agree that there is a close connection
between the Draft Order and the 2002 TWP Work Schedule;

WHEREAS, in light of NMED’s expressed intent to issue a final order, the
Parties believe that judicial economy would be best served if this litigation were stayed

until such actions are taken by NMED;

WHEREAS, The Regents enters into this Stipulation based on the commitment
from NMED that no enforcement, administrative or judicial action based on the 2002
IWP Work Schedule shall be taken against DOE or The Regents by NMED or the State
of New Mexico until after the stay of this litigation expires, and that DOE and The
Regents have no obligation to make any deliverables under the IWP Work Schedule from
September 30, 2002, thréugh the expiration of the stay, and that any deliverlébleé due
between September 30, 2002, and the end date of the stay shall be due within thirty (30)
days of the expiration of the stay;

WHEREAS, in recognition of the foregoing, the Parties enter into this stipulation,
which stays all proceedings relating to this appeal for a finite period of time, as described

below;



WHEREAS, DOE is filing today in this Court a similar stipulation seeking to stay
the proceedings in Ct. App. No. 23,496 on the same terms;

WHEREAS, the Parties agree that by entering into the Stipulation, The Regents is
not waiving its right to pursue, in any manner it deems appropriate, its federal court -

- action challenging the 2002 IWP Work Schedule in The Regents of the University of

California v. John R. D'Antonio, No. 02-637-MV-DJS (D.N.M.).

NOW, THEREFORE, the Parties agree and the Court orders as follows:

1. All proceedings in this appeal shall be stayed through October 31, 2002,
subject to the provisions of Paragraph 2. -

2. The stay shall expire automatically on October 31, 2002, 1inless one of the
following events occurs earlier, in which case the stay would expire automatically upon
the date of the triggering event:

(A) NMED issues a revised imminent and substantial endangerment
determination to DOE or The Regents relating to LANL;

(B) NMED issues any final order to DOE or The Regents relating to LANL;

© | NMED or any other state agency or office takes any enforcement or other
administrative or judicial action based on the Determination or the 2002 TWP Work
Schedule; »

D) DOE or The Regents receives notice of a citizen suit under the Resource
Conservation and Recox}ery Act or any other legal aétion by any person allegedly’baséd
on endangerment to, or adverse impacts on, public health or the environment at LANL, or
on the 2002 IWP Work Schedule; or

(E)  The New Mexico Court df Appeals dec}ihes to enter any of the proposed
Stipulations and Orders filed on October 15, 2002, in State Court Appeals Nos. 23,172,
23,173, and 23,496.

3. The Parties shall jointly, if possible, file a motion to govern further

proceedings thirty (30) days after the stay of proceedings expires or is lifted by court



order, and no docketing statement will be due prior to sixty (60) days after expiration of

the stay.



SO STIPULATED:

FOR THE APPELLEES THE STATE OF NEW MEXICO,

THE NEW MEXICO ENVIRONMENT DEPARTMENT, AND

JOHN R: D’ANTONIO, in his official capacity as Cabinet Secretary of the
New Mexico Environment Department

pd

¥

Date | PAUL RITZ
General Counse
Special Assistant Attorney General

New Mexico Environment Department
P.O. Box 26110

1190 St. Francis Drive

Santa Fe, NM 87502



FOR APPELLANTS THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

Date: {ek. 15 2000 MONTGOMERY & ANDREWS, P.A.

AMZM

Sarah M. Smgk@

Louis W. Rose

Post Office Box 2307

Santa Fe, New Mexico 87504-2307

(505) 982-3873

FARELLA BRAUN & MARTEL, L.L.P.
Paul P. Spaulding, I
Deborah J. Schmall
- David Lazerwitz
Russ Building, 30" Floor
235 Montgomery Street
San Francisco, California 94104

Attorneys for Appellants



SO ORDERED:

Dated: This day of October 2002




IN THE COURT OF APPEALS
OF THE STATE OF NEW MEXICO

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA,

Appellant,

v. ' ~ Ct. App. No. 23,348

JOHN R. D’ANTONIO, JR., Cabinet Secretary of
the New Mexico Environment Department,

and the NEW MEXICO ENVIRONMENT
DEPARTMENT,

Appellees.

APPELLANT’S AND APPELLEES’ JOINT MOTION
FOR ENTRY OF STIPULATION AND ORDER
STAYING ALL, PROCEEDINGS IN THIS CASE

Pursuant to Rﬁle_ 12-309 of the New Mexico Rules of Appellate Procedure,
Appellant The Regents of the University of California (“The Regents”), and Appellees
the New Mexico Environmeént Department (“NMED”) and John D’ Antonio, Cabinet
Secretary of NMED, héreby move this Court to enter the enclosed Stipulation and Order,
which has been signed by all parties to this appeal. The Stipulation and Order seeks to
stay all proceedings in this case for a short period of time to allow NMED the opportunity
to complete certain ongoing administrative procéedings concerning the Los Alamos
National Laboratory (“LANL”), which is a facility in Los Alamos, New Mexico, owned

by the Department of Energy (“DOE”) and operated by The Regents pursuant .to a
contract with DOE.

Specifically, the enclosed Stipulation provides that all proceedings in this case
shall be stayed through October 31, 2002, unless one of the following events occurs
earlier, in which case the stay would expire automatically upon the date of the triggering

event: (1) NMED issues a revised Determination of an Imminent and Substantial



Endangerment to Health and the Environment to DOE or the Regents relating to LANL;
(2) NMED issues any final administrative order to DOE or the Regents relating to
LANL;' (3) DOE or The Regents receives notice of a citizen suit under the Resource
~ Conservation and Recovery Act or any other legal authority allegedly based on
endangerment to, or adverse impacts on, public health or the énvironment at LANL, or on
the 2002 ITWP Work Schedule; (4) this Court declines to enter the proposed Stipulﬁtions
and Orders staying Case Nos. 23,172, 23,173, and 23,4}96, which are similar to the
enclosed agreement; or (5) NMED or any other state agency or office takes any
enforcement or other administrative or judicial action against DOE or the Regents
relating to NMED’s May 2, 2002 Determination of an Imminent and Substantial
Endangerment to Health and the Eﬁvironment concerning LANL or the 2002 IWP Work
Schedule, the latter of WMch is at issue in this lawsuit.

On July 22, 2002, this Court entered a virtually identical Stipulation and Order in

The Regents v. D’ Antonio, Ct. App. No. 23,173. This Court also entered a similar

stipulation about two years ago in United States v. New Mexico, Ct. App. No. 20,877, in

which the United States and the State of New Mexico, including NMED, agreed to stay
all proceedings in this Court for a period of time to allow NMED to undertake certain
administrative proceedings.

WHEREFORE, Appellant and Appellees respectfully fequest that the Court enter
the attached Stipulation and Order Staying All Proceedings through October 31, 2002,

subject to the specific exceptions noted in the enclosed Stipulation and Order.

! This litigation concerns NMED’s September 9, 2002 Installation Work Plan Schedule {the “IWP Work
Schedule™), which contains many of the requirements in NMED’s May 2, 2002 draft administrative order. NMED
anticipates finalizing the administrative order on or about October 31, 2002.



S 7

PAULRITZMA ©~_/—

General Counsel
Special Assistant Attorney General

New Mexico Environment Department
P.O. Box 1190

St. Francis Drive

Santa Fe, NM 87502

ATTORNEY FOR APPELLEES



MONTGOMERY & ANDREWS, P.A.

#@'42 ,Om//m/

arah M. Singleton
Louis W. Rose
Post Office Box 2307
Santa Fe, New Mexico 87504-2307
(505) 982-3873

FARELLA BRAUN & MARTEL, L.L.P.
‘Paul P. Spaulding, III

Deborah J. Schmall

David Lazerwitz

Russ Building, 30™ Floor

235 Montgomery Street

San Francisco, California 94104

| ATTORNEYS FOR APPELLANT



CERTIFICATE OF SERVICE

I hereby certify that on October 15, 2002, I caused a true and correct copy of the
foregoing Joint Motion and Stipulation and Order to be served by first class mail, postage
pre-paid, on the following:

JOHN R. D’ANTONIO, JR. .
Cabinet Secretary of the New Mexico
Environment Department
1190 St. Francis Drive

- Santa Fe, NM 87501

The NEW MEXICO ENVIRONMENT
DEPARTMENT

¢/o Paul Ritzma, General Counsel, NMED
1190 St. Francis Drive

Santa Fe, NM 87501 .

b k. M pre
/ Sarah M. Singleton O




