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Office of Inspector General

After we finished reading sections of the documents that had been kept
secret for up to 10 years, we prepared sections for people to read of a
hotline report from the EPA's Office of Inspector General, titled “Region 6
Needs to Improve Oversight Practices” dated April 14, 2010, which we
obviously received after this hearing had begun.

In antilcipation that some of these pages would be read, | gave the court
recorder a copy of the entire document, and also a copy to you, Your Honor,
for your convenience as pages were read, because it had not vet been
introduced into the record.

ft turned out that citizens who came for public cormment since then had
prepared their own statements and thus these pages were not read into the
record. So | highlighted in a copy of the full document those parts that we
had intended to read, and | would like to submit this copy with the pertinent
parts highlighted. We respectfully request that Your Honor take
administrative notice of this serious report from the Office of inspector
General.

And in closing, | thank you, Judge Alarid, for your patient listening to citizens’
comments during this long hearing. | pray that the Holy Spirit guide you as
you review the mountain of documents and make your recommendations.
Thank you for your service.
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Abbreviations

CANM Citizen Action New Mexico

EPA U.S. Environmental Protection Agency

FOIA Freedom of Information Act

MWL Mixed Waste Landfill

NMED New Mexico Environment Department

oIG Office of Inspector General

RCRA Resource Conservation and Recovery Act
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At a Glance

Catalyst for Improving the Environment

Region 6 Needs to Improve Oversight Practices

- What We Found 7 ‘ .

Region 6's documentation of its oversight was not sufficient to determine whether
CANM s allegations had merit or whether NMED’s actions and decisions with
regard to the MWL monitoring wells were technically sound. Specifically,
Region 6 staff (1) took inappropriate steps to keep the details of the MWL
monitoring wells assessment from the public, (2) decided not to provide
docurmentation or sometimes not to document their concerns about the MWL
monitoring wells, (3) provided a letter to CANM that did not note the specific
details of the assessment, or (4) improperly placed a national security marking
{Confidential} on the assessment. The Region’s actions are a violation of EPA’s
Public Involvement Policy and EPA’s Records Management Policy.

What We Recommend

We recommend that the Regional Administrator, Region 6, comply with EPA’s
national security, public involvement, and records management policies, including
removing the national security marking from the December 2007 Oversight
Review. As part of this recommendation, the Regional Administrator should
ensure that the opinions of technical and nontechnical staff are documented to
support EPA’s oversight decisions, and develop or update oversight standard
operating procedures to ensure compliance with these policies. We also
recommend that the Regional Administrator evaluate the extent to which the
Region has not recorded oversight information, or misclassified information, to
determine the scope of administrative action or training necessary to remedy the
situation.

Region 6 comments were not responsive. Region 6 disagreed with the report’s
conclusion and recommendations, stating that information was not withheld from
the public. However, the Region also stated that the information was exempt from
release under the Freedom of Information Act. Region 6 also denied violating
national security, public involvement, and records management policies. Region 6
stated that marking documents “confidential” is a common practice “throughout
the agency” for many (unclassified) documents. The recommendations are
unresolved. Region 6 requested resolution be elevated in accordance with EPA’s
Audit Management Process.
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Office of Program Evaluation
TO: Robert Perciasepe

Deputy Administrator

The Office of Inspector General (OIG) of the U.S. Environmental Protection Agency (EPA)
conducted this subject audit. This report contains findings that describe problems we identified
and corrective actions we recommend. This report represents our opinion and does not
necessarily represent the final EPA position. EPA managers will make final determinations on
matters in this report in accordance with established audit resolution procedures. Region 6 did
not agree with the conclusions and recommendations in the draft report and requested that the
matter be elevated in accordance with EPA's Audit Management Process.

The estimated cost of this report -- calculated by multiplying the project’s staff days by the
applicable daily full cost billing rates in effect at the time - is $272,846.

Action Required

As part of the audit resolution process, we are requesting you provide a written response to this
report within 90 calendar days. You should include a corrective actions plan for agreed-upon
actions, including milestone dates. We have no objections to the further release of this report to
the public. This report will be available at http://www.epa.gov/oig.

If you or your staff have any questions regarding this report, please contact me at 202-566-0827
or najjum.wade@epa.gov, or Eric Lewis at 202-566-2664 or lewis.eric@epa.gov.
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Purpose

In May 2007, the Office of Inspector General (OIG) of the U.S. Environmental Protection
Agency (EPA) received allegations from Citizen Action New Mexico (CANM) alleging that the
New Mexico Environment Department (NMED) mismanaged the Sandia National Laboratory’s
Mixed Waste Landfill (MWL) monitoring wells. We sought to determine if EPA Region 6
carried out its oversight responsibilities regarding Sandia National Laboratory’s MWL
monitoring wells,

Background

The Sandia MWL is a Solid Waste Management Unit site; the monitoring wells are managed by
NMED. EPA Region 6 provides oversight to NMED according to a memorandum of agreement
with the State of New Mexico, The site is a fenced, 2.6-acre compound that includes several
monitoring wells and a background well.

In March 2007, CAMN requested that Region 6 review NMED decisions regarding the
monitoring wells at Sandia MWL. The Project Engineer for Sandia stated that the Region
became involved with the MWL monitoring wells only after the Region received a request from
U.S. Senator Bingaman of New Mexico in April 2007. In response to the Senator’s request,
Region 6 replied that it was conducting an internal review of all well monitoring information,
and that it would provide a response to CANM as soon as possible, Region 6 responded to the
Senator and CANM in June and December 2007, respectively.

In December 2007, a team of three Region 6 technical staff and a project manager developed a
detailed assessment of CANM’s concerns. The team included two hydrologists and a geologist.
The project manager was an engineer. The Region 6 team reviewed the overall MWL
groundwater monitoring system in order to determine its efficacy in detecting contamination.
The team reviewed well locations, depth of wells and well screens, purging and sampling
methods, videos, and analytical results.

The Region 6 team’s findings were summarized in a draft document titled “Sandia Mixed Waste
Landfill Groundwater Monitoring Well System and Program Oversight Review” (Oversight
Review). This document included comparisons of Region 6 findings and recommendations,
NMED recommendations, and CANM issues of concern as stated in its letter of March 2007.

The EPA Public Involvement Policy, May 2003, supplements existing EPA regulations that
prescribe specific public participation requirements. The policy applies to all EPA programs and
activities. One of EPA’s goals for this policy is to ensure that the public has timely, accessible,
and accurate information about EPA programs. According to the policy, under the overall
direction of the Administrator, Regional Administrators are responsible for ensuring that their
managers and staff encourage and facilitate public involvement in programs and activities.

The EPA Records Management Policy, June 2009, established requirements for managing EPA’s
records. The policy promotes access to information by EPA staff, EPA partuers, and the public,
as appropriate.
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The EPA National Security Information Handbook, December 2006, sets forth the official
policies, standards, and procedures for EPA employees and nonfederal personnel who have
access to classified national security information. Based on Executive Order 12958, the
authority to classify original information at the Secret or Confidential level may be exercised
only by the Administrator, EPA, and officials to whom such authority has been directly
delegated by the Administrator, in writing. Information may not be classified unless its
disclosure could reasonably be expected to cause damage to national security.

OMB Circular A-123, Management’s Responsibility for Intemal Control, December 21, 2004,
states that management is responsible for establishing and maintaining internal control to achieve
the objectives of effective and efficient operations, reliable financial reporting, and compliance
with applicable laws and regulations, Management shall consistently apply the internal control
standards to meet each of the internal control objectives and to assess internal control
effectiveness. Internal control standards include control activities, Control activities include
policies, procedures, and mechanisms in place to help ensure that agency objectives are met,
These procedures include appropriate documentation and access to that documentation. The
absence of effective control activities could lead to internal control deficiencies.

Scope and Methodology

We conducted field work from December 2008 to September 2009 in accordance with generally
accepted government auditing standards. Those standards require that based on our objectives,
we plan and perform the audit to obtain sufficient and appropriate evidence to provide a
reasonable basis for our findings and conclusions. We reviewed documents, regulations, the New
Mexico/EPA memorandum of agreement govemning NMED’s Resource Conservation and
Recovery Act (RCRA) program, and annual and semiannual reviews. We interviewed EPA
Region 6 RCRA program managers and technical experts who work with New Mexico. We also
interviewed members of CANM.

We believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives. EPA has granted the State of New Mexico primary
responsibility for enforcing the RCRA program within its boundaries. We limited our review to
EPA'’s oversight responsibilities as defined in applicable regulations and the memorandum of
agreement with the State

Results of Review: Lack of Transparency Obscures Assessing
Whether NMED Was Effectively Managing the MWL Monitoring Wells

Region 6's lack of documentation of its oversight prevented the OIG from determining whether
CANM’s allegations had merit. The Region’s lack of documentation also prevented the OIG
from assessing whether NMED’s actions and decisions with regard to the MWL monitoring
wells were technically sound. Specifically, the Region did not provide the OIG with
documentation to support the Region 6 response to CANM that the Region found NMED’s
overall actions and decisions to be technically sound and consistent with requirements. We
found that some Region 6 staff members intentionally did not document their oversight of the
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Sandia MWL monitoring wells. The Chief of the Federal Facilities Section and Project Engineer
for Sandia also limited public involvement by withholding information regarding the MWL
monitoring wells and dismissing the Region’s concerns about the site without documenting their
decisions.

Region 6 Actions Limit Public Involvement
Region 6 withheld information from the public regarding the MWL momtoring wells through:

¢ discontinuation of record keeping,
¢ misleading communications, and
e inappropriate classification.

Discontinuation of Record Keeping. The Region 6 Project Engineer for Sandia stated that her
section discontinued record keeping in favor of undocuinented phone calls and conversations
with NMED to prevent the production of documents. During an interview with the OIG, the
Project Engineer for Sandia informed us that her section had discontinued record keeping of
phone calls and discussions between the Region and NMED because of CANM’s requests for
documentation regarding the MWL, including extensive requests for information under the
Freedom of Information Act. According to EPA’s Records Management Policy, the Federal
Records Act of 1950, as amended, requires all federal agencies to make and preserve records
containing adequate and proper documentation of their organization, function, policies,
decisions, procedures, and essential transactions. The policy requires EPA offices to create,
receive, and maintain official records providing adequate and proper documentation and
evidence of EPA’s activities.

The Region 6 Chief of the Federal Facilities Section further noted that NMED “has become
reluctant to engage in open discussions with Region 6 in order to avoid CA[NM]’s distortion of
facts, repetitive Freedom of Information Act (FOIA) requests, and threats of lawsuits.”
Consequently, the Region does not have documentation of its oversight of NMED’s management
of the MWL monitoring wells. For example, EPA conveyed its Oversight Review concerns
regarding the MWL monitoring wells to NMED orally, and NMED was not required to formally
respond to the technical team’s concems regarding the MWL monitoring wells. Consequently,
any resolution of the concerns is undocumented.

Misleading Commuaications. Region 6’s communications with CANM did not adequately
convey relevant and available information regarding CANM’s stated concerns. Early drafts of a
letter from Region 6 to CANM initially indicated that the Oversight Review would be provided
to CANM. However, when a letter was sent from Region 6 to CANM, the document was not
included, and the letter itself gave limited information regarding Region 6 findings and
recommendations. The Chief of the Federal Facilities Section informed the OIG that she chose
to simplify the Region’s response to CANM because including overly technical information
when corresponding with the public sometimes creates confusion. In an e-mail to the OIG, the
Region explained, “We did not include a big ‘report’ analyzing all the things [CANM
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representative] says NMED is doing wrong, as he had requested. [CANM representative] has
already indicated he will be FOIAing all of our drafts, notes, etc. regarding the report, so we will
see where that all turns out.”

EPA’s Public Invelvement Policy instructs EPA managers and staff to “work to ensure that
decision-making processes are open and accessible to all interested groups.” This policy also
instructs EPA to approach all decision making with a bias in favor of significant and meaningful
public involvement. The Region’s actions do not do that.

The Region’s response was misleading as it did not inform CANM that it found some of
CANM’s concerns valid. The Chief of the Federal Facilities Section stated her response was not
intended to mislead CANM.

Inappropriate Classification. The Project Engineer withheld the Oversight Review from the
public by marking it Confidential, a security classification category. Regional counsel stated to
the OIG that the marking was intended to show that the document was a deliberated draft.
Classified information is not releasable to the public. On April 27, 2009, the regional counsel
confirmed that the document contained no classified information. As such, the Regional
Administrator should have the national security marking removed from this document.

Region 6 Accepted NMED’s Recommendations and Dismissed lts Own Concerns
without Supporting Documentation

In 2007, the Region’s technical review team found several areas of disagreement with NMED
decisions regarding the monitoring wells at the MWL. Despite disagreement between the
Region and NMED on s¢veral recommendations, the EPA Region 6 Director of the Multimedia
Planning and Permitting Division found that NMED’s overall action and decisions for
administration of the authorized program were technically sound. However, the Region did not
record evidence to support this finding.

The Region accepted NMED’s recommendations and dismissed its own concerns regarding
NMED’s management of the MWL monitoring wells. The Region claimed to have no
documentation to support these actions and provided none to the OIG. The Chief of the Federal
Facilities Section stated that her organization must use experience and judgment in making
oversight decisions. The Chief of the Federal Facilities Section also stated the Region adopted
NMED'’s position on the MWL monitoring wells as long as NMED meets “applicable technical
and administrative requirements.” The OIG does not take issue over the use of experience and
judgment in oversight roles or the acceptance of NMED’s positions, assuming those issues are
within the limits of NMED’s discretion under the delegation of authority. However, the Project
Engineer for Sandia intentionally did not document concerns with NMED’s management of the
MWL monitoring wells specifically to withhold the information from the public. Therefore, the
Chief of Federal Facilities Branch has no documentation to support the Region’s acceptance of
the NMED’s recommendations.
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The Chief of the Federal Facilities Branch’s failure to document concerns with NMED’s
management of the MWL monitoring wells or the basis for the concerns resolution is an internal
control deficiency that deprives management and the public of the ability to make informed
decisions. The Project Engineer for Sandia and the Chief of the Federal Facilities Branch
provided no documentation to support its judgment to accept NMED’s position despite its
concerns. In five cases, EPA rescinded its recommendations with regard to the MWL
monitoring wells in favor of NMED’s proposed plan. Although the Region told us the issues
were resolved orally {(meetings, conference calls, and individual phone calls), the Region was
unable to provide any documentation to support or document the rationale for these
compromises. We found that one Oversight Review team member felt the team was pushed to
agree with NMED’s position regarding the MWL monitoring wells.

The Chief of the Federal Facilities Section informed the OIG that most of the concerns detailed
in the Oversight Review have been addressed by actions taken. One e-mail from the Project
Engineer for Sandia to the OIG noted, “Yes, we have some differences of opinion, but NMED
has delegated authority and the latitude to do what they deem is appropriate (as long as it
protects the environment and meets our rules, of course).”

Deferring to NMED based on its delegated authority would be acceptable if EPA had the
documentation to support the determination that NMED had acted within the scope of its
authority. However, as stated previously, some Region staff members did not document
concerns with NMED's management of the MWL monitoring wells or the basis for the
resolution of these concemns.

Recommendations

We recommend that the Regional Administrator, Region 6:

1. Comply with EPA’s national security, public involvement, and records management
policies, including removing the national security marking from the December 2007
Oversight Review.

a. Ensure that the opinions of technical and nontechnical staff are documented to
support EPA’s oversight decisions.

b. Develop or update oversight standard operating procedures to ensure compliance
with these policies.

2. Evaluate the extent to which the Region has not recorded oversight information, or
misclassified information, to deterrnine the scope of disciplinary action or fraining
necessary to remedy the situation.
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Agency Comments and OIG Evaluation

The OIG made changes to the report based on the Agency’s comments where appropriate.
Appendix A provides the full text of the Agency comments and the OIG response to those
comments.

EPA does not agree with the recommendations in this report. The Region 6 Regional
Administrator has requested that the matter be elevated in accordance with EPA’s Audit
Management Process. Region 6 believes it maintained information sufficient to respond to
CANM'’s inquiry about the wells. The Region believes it complied with public involvement and
records management policies to the extent they apply.

The report concluded that Region 6 oversight was not sufficiently documented because it did not
show how the Agency concerns regarding the mixed waste landfill were resolved. The report
states, “Specifically, the Region did not provide the OIG with documentation to support the
Region 6 response to CANM that the Region found NMED’s overall actions and decisions to be
techmically sound and consistent with requirements.” EPA policy is that agency records must
contain documentation that is “adequate and proper.” That is, the documentation must show a
clear picture of how the Agency conducts its business and makes its decisions.

The Region 6 response is that it prefers to imtially discuss these matters informally to gather
information without unnecessary confrontation. The Region believes that its informal approach
provides clarification and resolves concerns. The Region says that the informality is not an
attempt to defer to the State without documentation; rather, that is the nature of its “oversight.”
Region 6 did not explain why it believes its actions and information collected should not be
documented as required by EPA policy. OIG cannot assess the adequacy of oversight based on
undocumented informal conversations and information. In our opinion, oversight and
transparency require documentation that shows a clear picture of how the Agency conducts its
business and makes its decisions. The existing documentation does not show how Region 6
resolved its specific concerns to reach a conclusion that the overall actions and decisions for
administration of the authorized program were technically sound and consistent with applicable
RCRA requirements.

Region 6 denied its staff took inappropriate steps to withhold information from the public. The
report addressed the Region staff’s failure to document the discussions and resolutions with
NMED of EPA’s concerns, Region 6 comments focused on a single document (the oversight
review inappropriately marked “confidential”). Those comments did not address evidence
presented in the report that Region 6 staff intentionally stopped documenting discussions to
avoid responding to the public’s FOIA requests. It does not matter if a government agency
collects information informally or otherwise, an agency is required to maintain documentation to
clearly show how it does business.

Region 6 also stated that it was puzzled about the documentation issue, because it had no final
action or permitting decision to make with regard to the wells. The region’s role, according to
Region 6, was to provide oversight of the State’s implementation of the program and make
appropriate responses to inquires from the public concemning the State’s implementation. Later
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Region 6 states that the Oversight Review was not released to the public because it was one of
many draft versions, withheld under Exemption 5 of FOIA, 5 U.S.C. § 552(b)(5). Apparently
the resolution of concerns with NMED did not involve decisions requiring documentation of
Region 6’s actions, but did imvolve decisions that allowed the Region to exempt some documents
from public disclosure.

Access to information is crucial for informed public involvement. EPA’s policies say public
involvement begins when individuals and organizations seek information from EPA about a
topic or issue, or when they receive information from EPA because the Agency identifies them
as a potentially affected party. EPA’s outreach activities are supposed to serve and engage these
individuals and organizations. As individuals and groups become more involved, they seck more
detailed information, increased access to decision makers, and more influence on the ultimate
decisions. The failure to maintain adequate and preper records also negatively impacts on public
involvement,

Lastly, with regard to compliance with other EPA policies, Region 6’s admission that it
commonly marks non-classified information confidential puts it in violation of EPA security
policies. The EPA National Security Handbook, February 1, 20085, sets forth the procedures for
the proper handling of national security information. Paragraph 4-500 - 3 (Marking
Prohibitions) specifically states, “The terms "Top Secret,” "Secret," and "Confidential” should
not be used to identify non-classified information.” Using unique markings for classified
information allows personnel to recognize it and ensure it is properly safeguarded.

In summary, the Region 6 Administrator’s comments substantiate the necessity for both
Recommendations 1 and 2. The Region’s rationale for mismarking information is that other
people do it. The Region’s rationale for the lack of documentation is that regional oversight is
informal and not confrontational, so it does not need to be documented. As a result transparency
and public involvement are adversely affected.
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Status of Recommendations and
Potential Monetary Benefits

RECOMMENDATIONS

POTENTIAL MONETARY
BENEFITS (in $000s)

Rec. Page
No. No.

Subject Status'

Planned
Completion
Action Official Date

Claimed Agreed To
Amount Amount

Comply with EPA's national security. public U
involvement, and records management policies,
inchuding removing the national security marking
from the Decernber 2007 Oversight Review
a Ensure that the opinions of lechnical and
nontechnical staff are documented 1o support
EPA’s oversight decisions.
b. Develop of update oversight standard
operating procedures 10 ensure compliance
with these policies.

Evatuate the extent to which the Reglon has not U
recorded oversight information, or misclassified
information, fo detenmine the scope of

administrative action or training necessary fo

femedy the situatioss.

t O = recommendation is open with agreed-1o corrective actions pending
C = recommendation is closed with all agreed-fo actions completed
U = recommendation is undecided with resolubion efforts in progress

Regional Administrator,
Region §

Regional Administrator,
Region 6



10-P-0100

Appendix A

Agency Response to Draft Report

March 3, 2010
MEMORANDUM
SUBJECT: Draft Hotline Report Project No. FY08-00025
Sandia Mixed Waste Landfill
FROM: Al Armendariz /s/
Regional Administrator
Region 6
TO: Bill A. Roderick

Acting Inspector General
Office of Inspector General

This memo is in response to the OIG’s Draft Hotline Report entitled ‘Region 6 Needs to
Improve Management of Oversight at Sandia Landfill’ dated January 28, 2010. The draft OIG
report charges that a Region 6 manager and project officer ‘took inappropriate steps to keep
details’ of a draft technical evaluation from the public and violated EPA’s national security,
public involvement, and records management policies, including inappropriate use of national
security markings. As explained in more detail in the attached summary, these charges are
simply not true. Documents were not misclassified and details of EPA’s evaluation were not
withheld from the public. The draft, pre-decisional, technical review that the OIG auditors
referenced was subject to review in the Regional Office and EPA headquarters under the
Freedom of Information Act and was exempt from release under FOIA because it does not
reflect the Agency’s final position. Region 6 is therefore unable to concur on the
recommendations included in this draft report and respectfully requests that the matter be
elevated in accordance with EPA’s Audit Management Process.

Should you have any questions regarding the attached response please contact
Carl Edlund, Director of the Multimedia Planning and Permitting Division,
at 214-665-7200, or Susan Spalding, Associate Director for RCRA, at 214-665-8022.
Attachments (see next page)

cc: See next page
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Corrected Attachment with Comments from OGC, [name of OGC personnel redacted
herel

Attachment 1 - Region 6 Comments on Draft OIG Hotline Report — Sandia MWL

General Comments

1. A key concern in the draft Hotline Report (HR) is the national security marking on a
document referred to as the Oversight Review. The word “confidential” was used on the
document to indicate that the document was draft and pre-decisional.

OIG Response, It is a fact that the decument was inappropriately labeled
“confidential.” Confidential is a national security marking. The EPA National Security
Handbook states that, “The terms "Top Secret," "Secret,” and "Confidential” should not
be used to identify non-classified information.” It appears Region 6 leadership is
unfamiliar with EPA’s National Security Information Handbook.

As indicated in the HR, only the Administrator of EPA has the authonity to classify information
as “confidential” for national security purposes. There was no intention or authority on the part
of Region 6 staff to classify the Oversight Review as confidential national security information.
The term “confidential” is commonly used throughout the Agency for many documents, such as
personnel-related documents and other internal correspondence. Further, markingsona
document, such as “confidential” or “deliberative” have no impact on whether or not the
document is released o the public.

OIG Response. OIG cannot verify the intent of Region 6 staff in marking the
document “confidential.” A Region 6 staff member provided OIG with an email that the
document was marked “confidential” to remind the writer and others not to file it with
other RCRA paperwork since “it was a draft with some unanswered questions.” There
was nothing in the document to justify marking the document “confidential” under agency
information security policy. Other agency personnel handling the document would have to
assume that the document was classified. Further, no document with a classified marking
can or should be turned over to the public until the document is declassified and the
marking is removed.

The Region 6 RCRA Program and Office of Regional Counsel! worked closely with EPA’s
Assistant General Counsel for Information Law to comply with EPA’s FOIA procedures and
public involvement policies as they related to release of Sandia documents. Because of this
coordination with EPA Headquarters, a copy of this response is provided to the OGC to ensure
that any issues regarding the FOIA and public involvement processes are effectively
communicated and resolved at the appropriate level within the Agency. OGC has also expressed
an interest in your concems related to the use of the term “confidential” on internal deliberative
documents.

1
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OIG Response. The findings in the report are based upon the actions of Region 6
personnel. Prior FOIA releases are not addressed in this report nor has OGC contacted
OIG on this subject or national security classification markings.

2. The HR alleges that Region 6 oversight was not sufficient to determine whether Citizen
Action New Mexico’s (CANM) allegations had merit or whether the New Mexico Environment
Department’s (NMED) actions and decisions were technically sound. Region 6 oversight of the
Sandia Mixed Waste Landfill (MWL) was extensive, particularly for an authorized program, and
was documented in the EPA Region 6 RCRA State Hazardous Waste Program Oversight
Process. In addition, several supporting documents including the response letters to CANM
dated December 13, 2007, and February 8, 2008, demonstrate the degree to which Region 6
documented its oversight and communication with CANM. It is not clear what additional
documentation the OIG believes Region 6 should have created to document oversight of the
Sandia MWL. Documents referenced above are provided as attachments 2, 3 and 4.

OIG Response. Region 6 misstates the report. The issue in the report is
documentation of the Region’s oversight. Specifically that documentation was insufficient.
Since the agency did not document how it resolved its concerns. OIG cannot determine if
the Region’s actions were adequate. The Region does not address the specific
documentation issues in the report. The Region 6 Project Engineer stated that
documentation of discussions with NMED concerning the monitoring wells at the MWL,
were no longer kept in an effort to prevent CANM from issuing FOIA requests. The Chief
of the Federal Facilities Section added that NMIED was reluctant to engage in open
discussions with EPA because of frequent CANM FOIA requests. In contrast to the
Region’s actions, the EPA recoerds management policy states at a minimum the Agency
must, “Create, receive, and maintain official records providing adequate and proper
documentation and evidence of EPA’s activities.”

3. As discussed on the February 17, 2010, call between Region 6 and the OIG, the Oversight
Review document was subject to two FOIA appeals determinations made by EPA Assistant
General Counsel for Informational Law. This appeals process and the resulting decisions are an
important point that should be included in the draft Report. Copies of the appeal determinations
are provided as attachments 5 and 6.

OIG Response. The OIG did not make any recommendations regarding the release
of the Oversight Review.

4. The OIG Hotline closeout letter for the Sandia MWL dated June 20, 2007, (provided as
attachment 7), refuses to examine CANM’s complaint dated June 2006 because it was
superseded by a pending lawsuit; two other ongoing investigations; and a notice of intent to sue
EPA, NMED, and others; all filed by CANM concerning the same allegations. Those matters
were pending in May 2007, when CANM’s second QIG hotline complaint initiated this HR.
However, the HR does not include any information regarding the outcomes of those matters, nor
does it discuss their impact, if any, on OIG’s investigation for the HR. We believe that the
hotline complaint CANM filed in June 2006 was substantively similar to CANM’s complaint
filed in May 2007, which initiated the HR. Therefore, we believe the status and outcome of the
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matters referenced above is relevant and should be discussed in the HR.

OIG Response. This report addresses internal regional practices that violated EPA
policies and guidance for marking national security information, public involvement and
records management. The outcome or status of other allegations are not material to these
issues.

Sandia MWL Factual Background and Draft OIG Report Errors

The HR is erroneous and misleading because it does not provide any context for Regional
oversight activities. It focuses on the Sandia MWL groundwater monitoring wells and,
specifically, Region 6’s 2007 review of the wells in response to complaints from CANM but fails
to provide any technical details. Based on this single narrow aspect, the MWL monitoring wells,
the report mistakenly concludes there are flaws in our overall oversight program relating to
national security, public involvement, and record keeping.

01G Response. That is incorrect. OIG did not conclude there were flaws in the
oversight program. The purpose of the review was the Region’s oversight of the MWL
monitoring wells. OIG concluded that there was not sufficient documentation for OIG to
make a determination regarding the Region’s oversight. However, the Regional
Administrator comments that not decumenting “informal” communications is how Region
6 oversight is practiced and mislabeling of documents is an acceptable practice if it is
widely done is an indication of poor oversight practices. OIG believes that if these
practices were widespread they would constitute a serious material internal control
weakness. Consequently, we recommended that the Regional Administrator, “Evaluate the
extent to which the Region has kept information from the public, not recorded oversight
information, or mislabeled information as classified, fo determine the extent of
admigistrative action or training necessary to remedy the situation.” The Regional
Administrator denied there was a need to do that.

The MWL is a 2.6 acre solid waste management unit (SWMU) located on the 8600 acre Sandia
National Laboratories, New Mexico facility. Region 6’s oversight of the New Mexico program
involves a great deal more that just the Sandia facility, this small closed landfill, and its
individual monitoring wells. Extensive information regarding the details of our oversight
activity as well as specific actions related to the 2007 monitoring well review were previously
provided to the OIG, verbally and in writing,.

OlIG Response. The specific allegations pertain to the Region’s oversight of
NMED’s management of the MWL monitoring wells. As noted above we found insufficient
documentation and noncompliance with EPA pelicies which we consider to be a material
internal control weakness. If the weakness proves to be pervasive throughout the Region,
then the effectiveness of all programs managed by the Region could be questioned. To that
end, we recommended that the Regional Administrator determine whether those practices
were widespread; however, he declined.

13



10-P-0100

National Security Claim

The HR alleges that Region 6 violated national security policies and intentionally withheld
information from the public by marking one document “confidential.” Because the document
was a draft, and still pre-decisional, that allegation is overreaching and distorts the facts.

OIG Response. The Region avoids addressing the fact that Region 6 staff
intentionally did not document discussions with NMED to avoid releasing them to the
public under FOIA. Region 6 also mislabeled a document as “confidential™ and, the
national security marking should be removed. OIG does not know what the intent was, but
Regional personnel equated the term confidential to deliberative draft and said the purpose
of the marking was to keep the docnment from CANM. Regional personnel provided OIG
with emails indicating that the document was originally prepared for release but later
decided to withhold the document. Regional personnel stated that they did not present the
document to CANM because they did not want to burden the public with overly technical
information. Regional personnel added that the document was a deliberative draft.

The December 12, 2007, docurent marked “confidential” and described as the “oversight
review” in the HR was the last draft summary of Region 6’s staff review of the old groundwater
monitoring system at the MWL. This particular document was marked “confidential” and
“draft” because it was an internal deliberative working draft, not because the authors intended to
make a national security classification. Several members of our staff with geology, engineering,
and groundwater monitoring experience reviewed available information for the MWL and
provided their opinions and perspective, which were documented in various draft summary
documents. In fact, the draft document has never been finalized. Accordingly, as the 1G
investigators are well aware, this document went through the Regional FOIA review process and
was withheld as deliberative under Exemption 5 of FOIA, 5 U.S.C. § 552(b)(5) by the Deputy
Regional Administrator, Management Division. After the Freedom of Information Act (FOIA)
requestor filed two administrative FOIA appeals, EPA’s Office of General Counsel upheld the
Region’s application of Exemption 5 and denied both appeals. These facts do not appear in the
HR, thus making the report misleading by omission. Moreover, a marking on the document does
not control whether the document will be released under the FOIA. As happened here, the
Region (or appropriate program office) will still review the record to determine whether it is
exempt or releasable notwithstanding a designation.

OIG Response. We have previously addressed the markings on the document. We
made no recommendation to release the oversight review to the public.

Public Involvement

Since New Mexico's RCRA authorization, NMED has been the permitting authority for this site
and Region 6’s role is oversight of the entire authorized RCRA program for New Mexico. The
NMED regulatory permitting process includes appropriate public notice and comment
opportunity. Historically, opportunities for public participation have been plentiful. The Final
Order issued by the NMED Secretary of the Environment in 2005 for MWL remedy selection
provides for additional, greater opportunity for public participation than required by the
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regulations. The Department of Energy (DOE) commissioned a Citizen’s Advisory Board
(CAB), which met at least quarterly from the late 1990s until September 2000 to discuss issues at
the MWL. This forum allowed the public, regulators, and local experts to openly discuss and
debate technical issues and solutions for the MWL. EPA was an ex officio member and CANM,
as a full CAB member, was an active participant in these discussions. The DOE has continued to

hold quarterly and semi-annual public meetings to discuss environmental issues at Sandia. At
the MWL, Region 6 has participated in site activities far beyond that which is normally done in
overseeing an authorized State’s implementation of the RCRA program.

OIG Response. The above comments are not relevant to Region 6 internal
management control weaknesses.

Region 6 has been actively invoived with the MWL site for many years; therefore, the HR
statement that the Region only became involved with the MWL after we received a request from
Senator Bingaman is incorrect. CANM asked Region 6 to assess the monitoning wells in March
2007 and apparently contacted the Senator at nearly the same time, preempting our response to
CANM. Further, Region 6 had already been in contact with CANM and provided them with
more than 500 pages of documents under FOIA in February 2007. The extent of our prior
involvement at the MWL is not reflected in the HR, probably because the OIG investigators only
requested Region 6 records dating back to March 2007 (10/02/2008 email, names of OIG and
Region personnel redacted here).

O1G Response. The report attributes the statement to the Region’s Project
Engineer for Sandia. The extent of her statement was that the Region became involved
with the MWL monitoring wells after a request from Senator Bingaman, Although that
should be discernable from the text, we will add “monitoring wells* after the MWL
statement.

As stated above, the 5o called “oversight review” document was not provided to CANM because
it was one of many draft versions, withheld under Exemption 5 of FOIA, 5 U.S.C. § 552(b)5).
Our response regarding the well was provided to CANM in the December 13, 2007, letter, which
informed CANM that NMED’s overall actions and decisions for administration of the authorized
program were consistent with applicable RCRA requirements. We found no evidence to indicate
that the MWL posed an imminent or substantial danger to citizens or the groundwater supply.
Because NMED had already directed the DOE and Sandia to install a vegetated cover and
replace several wells, we believed these concerns were already being properly addressed by the
State.

O1G Response. The conclusion provided to CANM was that overall actions and
decisions for administration of the authorized program were consistent with applicable
RCRA requirements. That conclusion left unanswered some specific concerns Region 6
expressed in the Oversight Review with NMED’s management of the MWL monitoring
wells. However, the Region has no documentation to show what steps taken, if any, to
resolve their specific concerns or how the overall conclusion was reached in spite of their
concerns.
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While the Region believes it was important to respond to CANM’s letter regarding the
monitoring wells, it must be given proper significance as a State oversight matter and reflect to
what extent this narrow issue should receive the Region’s limited oversight resources. While the
Public Involvement Policy encourages outreach and technical support to the public they also
recognize that the Agency’s limited resources should be spent on the highest priority issues.

OIG Response. Region resources had already been consumed to develop the
Oversight Review. Despite its concerns expressed in the Oversight Review, Region 6
provided assurances to the public. The above comment implies that the concerns were left
unresolved due to resource issues.

To further put this investigation and Regions 6’s oversight activities into proper prospective, the
HR focused on a single SWMU, the 2.6 acre MWL, which operated from 1959 to 1988. The
MWL has a total of seven monitoring wells. There was no known release of contamination to
the groundwater, the landfill contents were well-documented, the depth to the regional aquifer
was nearly 500 feet, the distance to the nearest drinking water well was 4.6 miles, fate and
transport modeling showed a low risk of contaminant release, there were no surface water
features in the area, and there was little mechanism for contaminant transport due to the desert
climate. Elevated levels of chromium and nickel, found in some older wells in the past few
years, were investigated with down-hole video cameras but considered anomalous because the
videos showed substantial corrosion of the well screens and there was no other known source for
chromium or nickel in the landfill. This conclusion was supported by documentation of this
problem at other sites and similar experience at Sandia where chromium and nickel exceedences
stopped when wells with stainless steel screens were replaced with PVC. Conditions found at
the MWL would normally dictate this SWMU be a low priority for oversight review, but
nonetheless it has received direct review due to CANM’s multiple requests. All of this
information was available to the investigators but does not appear in the HR.

OIG Response. The above statement is not relevant to noncompliance with EPA
record management and public invelvement policies.

Records Management

The HR report raises concerns about our recordkeeping practices. The Region believes it
maintained mformation sufficient to respond to CANM’s inquiry about the wells. In 2007, when
the Region was developing a reply to CANM concern regarding the monitoring wells, the project
engineer retained all internal documents such as the staff notes and draft review summary
documents generated throughout the time we were attempting to put together a response to
CANM. These drafts were shared with supervisors and management, and many deliberative
discussions occurred verbally and in writing. As the staff continued to research the issues, the
drafts were updated and the format evolved. The decision to provide our conclusions to CANM
in a letter was made by Region 6 management. The fact that the Region subsequently responded
to CANM in a letter format does not alter the predecisional character of the draft documents or
justify the HR claim that Region 6 intentionally misled or hid information from the public.
Release of predecisional material would discourage open, frank discussions on matters of policy
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between subordinates and superiors prematurely disclose proposed policies before they are
finally adopted, and cause public confusion by disclosing reasons and rationales that were not in
fact ultimately the grounds for EPA’s action. Our December 13, 2007, letter to CANM indicated
that NMED acted reasonably within its discretion as the permitting authority for the MWL.
Further, the issues CANM raised either were previously settled or would become moot upon the
imminent installation of new monitoring wells and the vegetated cover. Therefore, we saw no
public benefit to rehashing past issues when there was no apparent environmental threat or harm.
Instead, we chose to focus on data from the new wells when it became available i order to
resolve any ambiguities.

OIG Response. The report criteria is the EPA records management policy. The
Region’s assertion that it maintained sufficient records does not demonstrate compliance
with this policy. Intentionally not recording information to avoid FOIA is not recognized as
an agency records management tool.

The HR claims that Region 6 intentionally discontinued recordkeeping are without ment. The
claim that we did not document our decisions on the monitoring wells is also puzzling because
we had no final action or permitting decision to make with regard to the wells. That decision
was the responsibility of NMED because NMED now has the responsibility to issue RCRA
permits within New Mexico. The Region’s role was to provide oversight of the State’s
implementation of the program and to make appropriate responses to inquiries from the public
concerning the State's implementation, The need for Region 6 to conduct ongoing
documentation of this specific MWL was negligible because the corrective action plan was
already in place and being implemented. Our mid and end of year program oversight reviews
have demonstrated and documented that NMED has met the Region’s oversight expectations for
Sandia and its other RCRA facilities. All of this information, along with the technical review
drafts, notes, and other documents, was provided to the investigators.

OIG Response, The Region ignores that its staff told OIG that they did not
document communications with NMED to deliberately keep CANM from information
through the FOIA process. The Records Management Policy requires the Region to
document its oversight activities regarding the MWL monitoring wells, which it did not do.

The Region attempts to work with its States in a collaborative manner to address issues that
might arise at a particular facility. We prefer to initially discuss these matters informally to
gather information without unnecessary confrontation, as we did with the MWL wells. Often,
that provides clarification and resolves the concerns. This is not an attempt to defer to the State
without documentation, as the HR alleges, but rather that’s the nature of “oversight.” The
interactions between EPA and NMED occur as a back and forth dialogue because, when doing
environmental or groundwater monitoring, differences of opinion sometimes arise on the “best
way” to proceed. We must use experience and judgment in our dealings with authorized States,
and the Region believes it’s appropriate to defer to the authorized entity as long as they act
reasonably within their discretion and follow the appropriate administrative requirements. Once
again, this was explained to the investigators, but it does not appear in the HR. It is unclear how
the HR can conclude that we failed to generate adequate documentation for the OIG to make a
determination if CANM’s claims had merit but the OIG was able to determine that we deferred

17



16-P-0100

to NMED on our disagreements. The OIG appears to misunderstand the difference between
responding to a citizen inquiry and the oversight of a state’s entire authorized RCRA program.
The HR factually only discussed our response to CANM’s inquiry about the wells, while its
recommendation directs that we “develop or update our oversight,” presumably for all the
Regional state programs.

OIG Response. The Region ignores that its staff teld OIG that they did not
document communications with NMED to deliberately keep CANM from information
through the FOIA process. Further, the Region did not have sufficient documentation to
show that it determined deferring to NMED was an appropriate decision.

The fact that the HR focuses exclusively on our response to a citizen inquiry also does not
correspond to what it stated in the Scope section of the HR on page 2. The HR states that “We
[OIG] limited our review to EPA's oversight responsibilities as defined in applicable regulations
and the memorandum of agreement (MOA) with the State;” however, there was no discussion in
the HR concerning EPA’s oversight responsibilities as defined in those applicable regulations
and the MOA. In fact, the Region’s mid year and end of the year oversight reviews are required
by the MOA. This information concerning our oversight of the New Mexico program was
shared with the investigators but was not discussed in the HR, and thus it is misleading by
omission. We believe that this information was left out because it demonstrates that the Region
does a very good job in overseeing the New Mexico program. Even the title of the HR
demonstrates a lack of understanding of the nature of state oversight, 1.e., “Region 6 needs to
Improve Management of Oversight at Sandia Landfill.” The State manages oversight of the
Sandia Facility and, even more narrowly, this one particular Landfill. The Region oversees the
State’s program.

OIG Response. The Region is again incorrect. The purpose of the review as stated
in the notification letter to Region 6 and the draft report was to ...”determine if EPA
Region 6 carried out its oversight responsibilities regarding the Sandia National
Laboratory’s mixed waste landfill.” The sentence from the Scope and Methodolegy section
of the report is taken out of context, The full context says ...”We conducted audit work
from December 2008 to September 2009 in accordance with generally accepted government
auditing standards. Those standards require that based on our objectives, we plan and
perform the audit to obtain sufficient and appropriate evidence to provide a reasonable
basis for our findings and conclusions, We reviewed documents, regulations, the New
Mexico/EPA memorandum of agreement governing NMED’s Resource Conservation and
Recovery Act (RCRA) program, and annual and semiannual reviews, We interviewed
EPA Region 6 RCRA program managers and technical experts who work with New
Mexico. We also interviewed members of CANM.”

“We believe that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives. EPA has granted the State of New Mexico
primary respounsibility for enforcing the RCRA program within its boundaries. We limited
our review to EPA’s oversight responsibilities as defined in applicable regulations and the
memorandum of agreement with the State.”
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The HR states that we mislead CANM because one of our earlier, internal “draft letters” initially
said we would send an Oversight Review report but then we did not include the Review in our
final letter. How a draft letter we never sent to CANM could mislead them is not clear. Instead
of finalizing this version of the draft review document, we chose to provide a response in a letter
to CANM on December 13, 2007. We were not attempting to mislead CAMN but rather
circumstances were such that the State had decided to order Sandia to put in new wells, which
we believed made the report irrelevant and finalizing it a waste of resources.

OIG Response. The report says that we found the Region’s actions to be
misleading, but not because the oversight review was not sent. As we state in the report,
the Region’s actions were misleading when the EPA concerns were consistent with
CAMN?’s but that information was not disclosed nor was the basis for any resolution of
those concerns documented.

Current Conditions at Sandia MWL

Four groundwater monitoring wells at the MWL have been plugged and abandoned. One new
background well and three new downgradient monitoring wells were installed in 2008. New
monitoring results for constituents of concern show no indication of contamination to
groundwater from the MWL. There is also no indication of chromium or nickel beyond
background levels, which supports the previous conclusion that elevated levels of chromium and
nickel were due to stainless steel well screen corrosion. This information was provided to the
investigators in June 2009 but is not discussed in the HR. Since then, the vegetated cover was
completed in September 2009 and monitoring results continue to be below actionable levels, as
expected.

O1IG Response. The above statement is not relevant to the report issues.

Response to Recommendations

1. Comply with EPA’s national security, public involvement and records management
policies, including removing the national security marking from the December 2007
Oversight Review,

a. Ensure that the opinions of technical staff and nontechnical staff are documented
to support EPA’s oversight decisions.

b. Develop or update oversight standard operating procedures to ensure compliance
with these policies.

Region 6 Response: Region 6 feels that we did comply with public involvement and records
management policies to the extent they apply. As stated above, the term “confidential” was used
on the Oversight Review document to indicate that the document was draft and pre-decisional.

OIG Response. Region 6 comments are nonresponsive to the recommendations.
EPA policies regarding records management, public involvement, and national security
information apply to all EPA Headquarters Programs, Regions, Laboratories and other
Offices. Region 6 failed to document its fact gathering and resolution of the differences
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between its technical opinions and that of NMED. Region 6 staff intentionally did not
produce documentation of their official activities so that could not be obtained through
FOIA. Region 6 continues to defend marking unclassified documents “confidential”
despite EPA policy that prohibits it.

Region 6 believes that the technical, nontechnical, and management oversight documentation for
the Sandia MWL was sufficient to support EPA’s oversight role, and we do not concur that
additional measures are required. The Public Involvement Policy applies to EPA decisions. In
this instance, our role was limited to oversight of NMED’s authorized program; therefore, we did
not have the authority to make a permutting decision. In a similar vein, the OIG’s discussions
about Regional actions {or inaction) “not to provide documentation” appear to be based on the
OIG’s belief that EPA ~ in its oversight role - had a duty to create more, unspecified original
documents or records. The OIG does not ¢ite any policy or guidance to support its conclusion
that the Region did not meet the required threshold for creating documentation in the
performance of overseeing a program authorized to the state. Given the very extensive oversight
and resources the Region has provided related to this singular landfill, the OIG’s hurdle seems
excessively high and not sensitive to good stewardship of limited resources. The Region 6 State
Hazardous Waste Program Oversight Process document completed at mid and end of year grant
reviews as well as site specific documentation related to the Sandia MWL meet the requirements
for this documentation (see attached EPA Region 6 RCRA State Hazardous Waste Program
Oversight Process, Attachment 2).

OIG Response. Region 6 detailed comments stated that when issues arise the
Region prefers to discuss them informally to gather information without unnecessary
confrontation to provide clarification and resolve concerns. The Region states that is not
an attempt to defer to the state without documentation, but rather that’s the nature of
“oversight.,” EPA Policy 2155.1 states that each office within EPA is required to establish
and maintain a records management program with that will create, receive, and maintain
official records providing adequate and proper documentation and evidence of EPA’s
activities. Region 6’s preference to perform its official responsibilities informally does not
relieve it of the requirement to document the activities it performs in accomplishing its
duties. Proper documentation requires the creation and maintenance of records that
document the persons, places, things, or matters dealt with by the agency; make possible a
proper scrutiny by the Congress or other duly authorized agencies of the Government; and
document the taking of necessary actions, including all substantive decisions and
commitments reached orally (person-to-person, by telecommunications, or in conference)
or electronically.

Because Region 6 complied with public involvement and records management policies, we do
not concur with recommendation 1b. If the Agency determines that the use of the term
“confidential” should no longer be used as a common practice, Region 6 will update standard
operating procedures to make this decision clear to staff and management.

OIG Response. Agency policy is that “Confidential,” “Secret,” and “Top Secret”
should only be used on classified documents. The violation of controls established to
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safeguard classified information is not excused by past common practice and the comments
document a Region-wide control failure. The Region’s comments also indicate a serious
deficiency in management control environment when management ignores agency controls
in favor of ease of past common practice with the explanation that everyone does it.

2. Evaluate the extent to which the Region has not recorded oversight information, or
misclassified information, to determine the extent of administrative action or training
necessary to remedy the situation.

Region 6 Response: The scope of this recommendation extends far beyond the Sandia MWL
and the RCRA program. However, Region 6 did comply with public involvement and
records management policies in the Sandia MWL case and believe our Regional public
involvement and oversight processes are effective and in compliance with applicable laws,
regulation, and policy. We do not believe a new evaluation is needed and do not concur.

OIG Response. The report found that the Region had internal control deficiencies
regarding public involvement, record keeping, and marking documents in the work
performed. The Region’s comments, particularly those regarding the widespread
mislabeling of information as “confidential” and undocumented “informal” oversight
demonstrate systemic material control weaknesses in these areas. The Region’s
comments, such as the refusal to address misuse of confidential markings with the
explanation, in effect, that everyone does it, also indicates a deficient control
environment.

The control environment is the organizational structure and culture created by
management and employees to sustain organizational support for effective internal
control. The organizational culture is also crucial within this standard. The culture
should be defined by management’s leadership in setting values of integrity and ethical
behavior but is also affected by the relationship between the organization and central
oversight agencies and Congress. Management’s philosophy and operational style will
set the tone within the organization. Management’s commitment to establishing and
maintainiog effective internal control should cascade down and permeate the
organization’s control environment which will aid in the successful implementation of
internal control system,
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Appendix B

Attachments to Agency Response to Draft Report

For this appendix, go to the following:

wWww.epa.fov/oi orts/2010/20100414-10-P-0100 appB.
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Distribution

Office of the Administrator

Deputy Administrator

Regional Administrator, Region 6

Agency Follow-up Official (the CFO)

Agency Follow-up Coordinator

General Counsel

Associate Administrator for Congressional and Intergovernmental Relations
Associate Administrator for Public Affairs

Audit Follow-up Coordinator, Region 6

Acting Inspector General
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Appendix B

Attachments to Agency Response to Draft Report,
“Region 6 Needs to Improve Oversight Practices”

Report No. 10-P-0100
April 14, 2010

Scanned-in versions of the attachments are provided. If you have accessibility issues,
contact our Office of Congressional, Public Affairs and Management at (202) 566-2391.

Note: We have redacted information in this appendix. Exemption (b)(6) of the Freedom of
Information Act permits the government to withhold names of individuals when disclosure
of such information “would constitute a clearly unwarranted invasion of personal privacy.”
[5U.S.C. § 552 (b)(6)]
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INTRODUCTION

States that have been authorized under Section 3006 of the Solid Waste Disposal
Act, as amended, administer most of the hazardous waste programs under the Resource
Conservation and Recovery Act (RCRA) in Region 6. State programs are administered
in Arkansas, Louisiana, New Mexico, Oklahoma, and Texas. The Environmentat
Protection Agency (EPA), however, retains significant responsibilities with Congress for
ensuring that the States are administering programs that comply with the federal RCRA
statutes and regulations. This document outlines the Region 6 process for conducting
oversight of the State RCRA programs. This is a “living document” that will be
continually improved and updated according to the national Annual Commitment System
goals and measures.

Purpose

The purpose of this document is to provide clear goals and an outline of measures
to use in State oversight of the Resource Conservation and Recovery Act program in
Region 6. Overall, it provides a clarification of our current policy for state oversight and
a venue for documenting our oversight activities.

Policy Statement

Our oversight policy is to work with the Region & states to achieve results toward
our common goal of protection of human health and the environment. The Memorandum
of Understanding {MOU) and the Memorandum of Agreement (MOA) that we have with

“each state clearly define the roles and responsibilities of the state and EPA. As each state

has attained more authority for implementing the RCRA program, we feel it is our job to
identify opportunities for enhancement and work with the states through partnerships to
improve how we carry out our common mission of protecting human health and the
environment,




OVERSIGHT ACTIVITIES

The RCRA Hazardous Waste Program is made up of a number of components:
Permitting, Corrective Action, Compliance Assurance and Enforcement, Information
Management, and Authorization. This decument addresses permitting, corrective action,
authorization, and information management through the Multimedia Planning and
Permitting Division. The Compliance Assurance and Enforcement Division has an
aversight process for their respective program, known as the State Review Framework.
The RCRA Project Officers work closely with members of each program area to ensure
effective implementation of the state-delegated program. The oversight and monitoring
of state cooperative agreements {the type of assistance apreement used in our program) is
an ongoing process that includes making sure that all programmatic terms and conditions
in the award agreement are satisfied.

, Our oversight activities are centered on four components — 1) the cooperative
agreement process, 2) the authorization process, and 3) the technical assistance and
permit review process, and 4) data management. An area that adds to the overall
effectiveness of the RCRA program through forward-moving initiatives handed down
~ from EPA headquarters is captured in the Progress of Voluntary Programs Section.

Section 1: Cooperative Agreement Process

* Review of the State’s application for Section 3011 funding, including a thorough
review of the costs associated with the activities 1o be accomplished;

« “Negotiation of a work plan that reflects both Statc and EPA goals and
responsibilities for the authorized RCRA program;

+ Approval of a Quality Assurance Project Plan and Quality Management Plan
before work begins;

e Communication with the State, through monthly conference calls if appropriate,
to identify problems and successes as early as possible; and,

o Formal review of the State’s performance at mid and end-of-the-program year,
with at least one of these reviews being conducted on site and each followed by a
report to the State.

Monitoring and Measuring Cooperative Agreement Commitments:

Monitoring commitments consists of tracking the State’s progress with
implementation of the RCRA program as well as conducting a joint analysis with each
state. The joint analysis includes evaluating the project outputs, identifying success,
identifying opportunities for enhancement, identifying appropriate solutions, and tracking
progress of action items. Follow-up on these items is essential ta monitoring progress.




The purposes for monitoring program progress are to:
o Identify project outputs, successes, and opportunities for enhancement;

» Provide recommendations and associated time frames for addressing -
opportunities for improvement;

¢ Identify action items and follow-up on previously identified action items;
+ Follow-up and document the status of EPA recommendations; and,

¢ Provide a communication mechanism to management on the successes and
opportunities for enhancement.

In the case of RCRA Tribal Grants, no Midyear Repori is scheduled, but
Quarterly Progress Reports are due to the Project Officer 30 days after the end of each
quarter, and at the End-of-Year.

Thirty calendar days following the mid-point and the end-of-the-project period,
the States submit progress reports containing a summary of activities conducted and
issucs faced during the project period. The evaluation reports contain an assessment of
the State’s progress to date, and the probability of reaching the end goals. If the State’s
objectives or goals have changed or if they foresee problems in meeting the end goals, the
~ evaluation report must discuss the situation, and provide a plan of action with an

assoeiated-time-frame-for-addressing-the-problem: The final- End-of-Year progress report - --—— -

should contain a self-evaluation of program activities, reflecting on the aspects of the
program that were successful, and those that were unsuccessful. Each state must submit a
final Financial Status Report no later than 90 calendar days after the end of the project

period.
Section 2: Authorization Process

The workload for each Region 6 State’s RCRA Program has increased steadily
over (ime due to increased authorization of RCRA rules to the States. Over 302 rules
have been promulgated under RCRA since the statute was signed into law in 1976.
Consistent with the national policy that RCRA is designed to be implemented by the
States, Region 6 States have sought and been authorized to implement most of the
Federal program, including the RCRA “base program” (authorized in 1984). A summary
of the major rules for which Region 6 States have sought and/or obtained authorization is

presented in Table 1.
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TABLE 1: KEY AUTHORIZATION RULE STATUS

(X) denotes Region will authorize State for this rule in FY 2007;
{O) denotes State has adopted the rule, but authorization has not yet been granted;
(Y) Authorized.

Monitering and Measuring Authorization Progress:

Region 6 uses the framework provided in the Capability Assessment guidance
document issued by the Office of Solid Waste and Emergency Response, dated January
28, 1992, for the component of this oversight.

e Seetion-3: Technical-Assistance and-Permit ReviewProeess—— —— — - - ——— — oo o

Region 6 has historically provided technical assistance to states in a wide variety
of program areas; including program and information management, regulatory
interpretations, technical assistance in areas such as ground water modeling, and other
corrective action areas such as characterization of contamination, risk characterization,
and remedy selection/design. As part of our oversight role, EPA will monitor permit
issuance, permit modifications, as well as review issued permits for technical and .
programmatic consistency. »

The criteria for selecting permits/applications will consist of coordinating with
each state on which applications will receive the most benefit of an oversight review, the
types of permits and the availability of documentation. The Region will request all
permit information required for the review from the state agency authorized to implement
the RCRA program. If the state is not able to provide the needed information then the
Region will coordinate with the State on contacting the facility directly to obtain the
information. '

o A o ot




The foilowing table identifies the reviews to be conducted for each state:

State AR OK LA NM X
Annual 1 1 2 1 2
Reviews

For Louisiana and Texas, two reviews are included to account for Hazardous
Waste Combustors. This arrangement may be changed to address future permitting
activities. The types of permits to be reviewed may be based on the priority of permitting
activities with reference to issuance of permits for interim status or new facilities and
permit renewals. This may include: post-closure permits, closure permits, hazardous
solid waste amendment (HSWA Only) permits, or any other hazardous waste permitting
mechanism deemed appropriate. ‘

Monitoring and Measuring Permit Progress:

Our GPRA permitting goal for FY 2008 under Goal 3: Land Preservation and
Restoration, Sub-objective 1.2 is to have approved controls in place at permitting baseline
facilities in order to prevent releases from RCRA hazardous waste management units.
Our second goal is to update controls by reaching our percent permit renewal goal. These
goals will be one way by which a State’s permitting program will be measured, Another
way 1o monitor the State’s permitting program is by reviewing issued permits for
technical and programmatic consistency with the Federal requirements. The number of
permits that will be reviewed in New Mexico is as follows:

e+ —New Mexico Environment Department (NMED) Permit Assistance and Review: ... .

EPA will review one permit each year issued by NMED. The task will include
review of a facility’s permit application, the supporting documents, and the final permit.

Section 4: Data Management Process

The States must maintain the RCRAInfo database in order to provide a complete
and accurate picture of program accomplishments and to support RCRA program goals
developed for the Government Performance and Results Act (GPRA). The reporting of
the nationally required RCRAInfo core elements is necessary to review and uact RCRA
program progress. A complete list of the nationally defined ad required values for both
Permit Event Codes and Corrective Action Event Codes can be found on the RCRAInfo
website under the “Help” screens.

Monitering and Measuring Data Management

Data management reviews are part of the midyear and end-of-year review
process, as covered by the Cooperative Agreement.




Section 5: Progress of Voluntary Programs

'EPA and the States work together to promote several national initiatives. Two
prominent programs in Region 6 are the Ready for Rense Program and the National
Partnership for Environmental Priorities (NPEP). These programs are voluntary for the

States and participating corpani¢s. EPA appreciates the States’ participation, and all
effort by the states will be viewed as enhancements to the overall RCRA program.

Monitoring and Measuring the progress of Voluntary Programs

Voluntary programs will be viewed as enhancements to the overall RCRA
program.




ATTACHMENT A

6PD RCRA PROGRAM REVIEW CHECKLIST

Date of Evaluation: End of Year 2008

Program: RCRA Section 3011 Hazardous Waste Management Program

Delegated State:  New Mexico

EPA Contacts:
Program Manager: _ Paul Sieminski

Grants/Project Officer: __ Lynn Prince

Technical Assistance Coordinator: _ Nick Stone

State Contacts:
Program Manager: __James Bearzi
Grants/Project Officer: Brian Holton
Staff Contacts: " __John Kieling_-.

Summary of Review:

—




PROGRAM REVIEW
INDICATOR _

EVALUATION'

COMMENTS

TR —

T E:
A2LTES . 0

1a) Annual grant
commitments have been met.

 Section. 1: Cooperative Agreement Process Review

v

The state has completed 1 CA999
and 1 closure verification from its
two-year work plan (08-09). In
addition, of the annual goal of 77
hazardous waste inspections, a total
of 101 were accomplished,
exceeding the annual goal.

ib} On Track to Meet GPRA
CA goals:

At the end of grant year 2008, the
State had 86% Human Exposures
controlled; 59% Groundwater
controlled. The 08 goals are 95%
and 80% respectively. NM has
already exceeded the 08 goals for
site-wide remedy selected and
construction completed,

1¢) On Track to Meet GPRA
permitting goals

‘JZ

At the end of grant year 2008, the’
State had 77% facilities permitted
and 14% renewals completed. The
08 goals are 95% and 35%
respectively. The 2608 renewal
godl was 35% and the Staté had

permitted 29% of the baselne

facilities.

1d) Grant funds used
appropriately.

¢

| 1e) Alignment of State/EPA

strategies and long-term
planning tools

¥

Sertion 2: Authorization Process Review

2a) .Timeliness and
completeness of authorization
packages

v

Revision application for RCRA
Clusters XTIl through XV is
overdue. Recognize that John
Kieling met with Alima Patterson
while in the Regional Office on

tKey:

W~ Meets Federal Requirements

v = Needs enhancement

¥ EPA continues to recognize the level of effort that the State of New Mexico faces with its work on federal
facilities, especially at the Los Alamos National Laboratory.

10
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PROGRAM REVIEW
INDICATOR

EVALUATION'

COMMENTS

2/6-7/08 to discuss the
authorization package and RCRA
Cluster XV1. The checklist for this
cluster is now available on the
Internet.

2b) Meets Authorization
requirements

EPA has been working with the
State on authorization activities,
especially adopting the used oil
provisions.

NM submitted an authorization
application for Used Oil to EPA on
February 22, 2008. This
application was due to EPA on
December 31, 2007 asprovided for
in the 3011 Work Plan.

The authorization application for

| Clusters XIII through X V1 is due 1o

EPA in 2009 according to the 3011
Work Plan. ,

T delegatéd program.

2¢) Maintenance of tegal
authority necessary 1o carry out

PRV UPEERRSS———

resources to carry out the
program

-2d) Evaluation-of State’s | .

Section 3: Technical Assig{aﬂce?ermit Review

3a) Permits reviewed as part
of our permit review process is
(are) technically defensible.

Rinchem permit was reviewed in
grant year 2008 and that permit is
technically defensible.

3b) Permits reviewed as part
of our permit review process is
(are) consistent with federal
requirements.

In progress

3¢} Performance standards
have been established and
implemented for permits/post-
closure permits

In progress

Ré6 conducted a review of certain
technical and regulatory aspects of
Sandia’s MWL and provided
written response to Citizen action
in December 2007. We found
State’s overall actions technically
sound and consistent with the
regulations.

il




PROGRAM REVIEW
INDICATOR

EVALUATION'

COMMENTS

3d) Public participation
requirements met/State agency
records are comprehensive,
organized, maintained and
accessible to the public.

In progress

3e) Corrective Action progress

In progress

R6 provided technical comments
on Sparton’s 2003 — 2006 Annuat
Reports which require joint EPA,
NMED approval per the 2000
Consent Decree.The state has a
plan to make progress in the area of
Human Exposures. Large complex
federal facilities make this more
problematic than in other states.

Section 4 RCRAData Management Review

da) Updates databases in a
timely way

4b) Conducts Staff Training

Yr

Section 5. Developmem of Narwnal In mattves Revtéw

'|"5a) Evaluation of voluntary * “National Parinership for
~programs-advancing natienal FWMMMWEP}—

initiatives The EPA's R6 Priority Chemical
Reduction Team, in coordination
with Michelle Vattano (NMED),
will be conducting a joint (Green
Zia and NPEP). outreach workshop
in 2008.

5b) Progress for meeting new e Land Revitalization

GPRA goals aligned with new In the first half of the fiscal year,

initiatives. NMED supported EPA Region 6’s

efforts to evaluate facilities with
(site-wide) CA999 determinations
for land reuse measures/indicators.
In the second half of the year, EPA
will be seeking NMED’s assistance
to evaluate the remaining 2008
GPRA facilities.

In the second half of the year,
Region 6 added Phillips




o PROGRAM REVIEW EVALUATION'
L) INDICATOR

COMMENTS

Semiconductors to the list of sites
For Ready for Anticipated Use
(RAU). InFY 09, EPA will be
working closely with NMED to
evaluate additional GPRA 2008
and RCRA 2020 sites for RAU,
and collect the Universe (acres) for
the remainder of the facilities on

the RCRA 2020 bageline.

1Key: Y¢=Meets Federal Requirements

4 = Needs enhancement
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) UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

‘é - REGION 6
1445 ROSS AVENUE, SUITE 1200
DALLAS, TX 75202-2733
S
DEC 1y 2007,

Executive Director
Citizen Action New Mexico

Dear IR

This letter is the U.S. Environmental Protection Agency Region 6’s (EPA) response to
your various written, e-mail, and voicemail correspondence to our office, including: Letter of
March 1, 2007; e-mail of September 18, 2007; and e-mail of November 16, 2007. The thoughts
and concerns you have raised in your correspondence about the Sandia National Laboratories,
New Mexico, (SNL) Mixed Waste Landfill (MWL) pertain primarily to public participation and
ground water monitoring.

The New Mexico Environment Departtment (NMED), like all other State environmental
agencies in Region 6 of the EPA, has been authorized to administer the Resource Conservation
and Recovery Act (RCRA) program, and received that authority after having met the
requirements for an authorized State program under RCRA. The BPA’s role in these federally
authorized States is programmatic oversight. In contrast, the authorized State program, which
includes relevant State administrative and judicial processes, is in place to address the type of
facility-specific concerns you have raised.

However, because of your high level of interest in the MWL, EPA has reviewed certain
aspects of the regulatory activities involving the MWL and has addressed several of your
comunents below,

Regulatory Status of the MWL

You have frequently raised concems about whether the MWL should be considered a
Solid Waste Management Unit (SWMU) or a regulated unit for regulatory purposes. As a result
of the appeal Citizen Action filed in October, 2006, the New Mexico State Court of Appeals is
currently considering this matter. The EPA considers this an issue that must be allowed an
opportunity for resolution through the State administrative and judicial processes and, therefore,
dechnes to comment on this matter. .

Pubhc Participation
You have repeatcdly cxpressed concerns about NMED’s offering of opportunities for

public participation in its regulatory activities related to the MWL. In general, EPA believes that
NMED has provided adequate public notice and opportunity for participation in activities related
to the MWL. More specifically, NMED has routinely placed MWL documents on its website
and numerous opportunities have been provided for formal public comment on MWL proposals
and plans. For example, the decision to place a cover over the MWL while maintaining long
term monitoring was made after several years of public mectings, study, and discussion.
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Partmpams included a formal szeu s Advisory Board (CAB), NMED, Department of Energy,
‘SNL, various mdcpendent technical experts, as well as local interested citizens. The EPA was an
-ex officio participant in the CAB. Several possible scenarios were discussed before the cover
and monitoring plan were selected. Please keep in mind that the purpose of placing a cover on
the MWL is to decrease the impact of erosion, water infiltration, and animal intrusion in order-to
reduce the potential for ground water contamination.

. Additionally, you have claimed that decisions regarding monitoring and well installation
have been approved without the opportunity for public participation; however, the Long Term
Monitoring and Maintenance Plan (LTMMP) for the MWL is currently open for public

"comment. Your concerns about this issue should be raised during the public corament period
and addressed through the appropriate channels of NMED’s federally authorized RCRA
program. Therefore, we encourage you to utilize the proper State administrative and judicial
processes to address any concerns you have regarding public participation and the LTMMP.

You havc‘élso made requests that EPA direct NMED to release the “Tech Law report.”
Because Citizen Action is a party to the lawsuit concerning NMED’s release of that document,
this matter is also currently being addressed through the New Mexico state court system. The
FEPA considers this an issue of State law and we are confident that this matter willbe
appropriately resoived through the State judicial process.

Ground Water Monitoring Network .
. In your fetter dated March 1, 2007, you requested that we forward information regarding

the MWL monitoring well network and sampling to the EPA National Risk Management
Research Laboratory (NRMRL) for review. You also requested that NRMRL review the
November, 2006, NMED report by Mr. William Moats, et al., entitled, “Evaluation of the
Representativeness and Reliability of Ground Water Monitoring Well Data.”

The EPA believes that ensuring the effectiveness of the fundamental aspects of the
ground water monitoring well system is the most important element in detecting releases and
protecting ground water resources. Therefore, EPA reviewed the overall MWL ground water
monitoring system in order to determine its efficacy in detecting contamination. We reviewed
well locations, depth of wells and well screens, purging and sampling methods, downhole
videos, and analytical results. We also consulted with the NRML on various technical ground
* water issues. We did not conduct a rigorous technical review of the November, 2006, NMED
report because NMED has already directed SNL to replace a number of MWL monitoring wells
due to factors such as well screen corrosion and dropping water levels.

Based on our review, we have determined that NMED’s overall actions and decisions for
administration of the authorized program have been technically sound and consistent with
applicable RCRA requirements. We have also found no evidence to indicate that the MWL
poses an imminent or substantial danger to citizens or ground water supply.

As part of our oversight responsibility, EPA maintains an open dialogue with our States,
routinely dlsoussmg program matters and raising any concerns we may have, and we have
discussed these matters with NMED.
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Citizen Action New Mexico

Dear N

This letter is in response to both your fanuary |4 and January (8, 2008, letters to the U.S.
Environmental Protection Agency Region 6 (EPA) regarding the Sandia National Laboratory
(SNL}), New Mexico, Mixed Waste Landfill (MWL). Your January 14, 2008, letter was in
response to our December 13, 2007, letter to you regarding the MWL groundwater monitoring
system. Your January 18, 2008, letter requested that we forward the November, 2006, New
Mexico Environment Department (NMED) report entitled, “Evaluation of the Representativeness
and Reliability of Ground Water Monitoring Well Data” (i.e., the “Moats Report”) to the EPA
National Risk Management Research Laboratory (NRMRL) for review.

The NMED, like all other State environmental agencies in EPA’s Region 6, has been
authorized to administer the Resource Conservation and Recovery Act (RCRA) program and
received that authority afler having met the requirements for an authortzed State program under

. RCRA. The EPA’s role in these federally authorized States is programmatic oversight. Because
of this, EPA’s review of the technical aspects of any particular site in an authorized State is
discretionary.

As we stated in our December 13, 2007, letter, our review of the MWL groundwater

* monitoring system found no evidence to indicate that the MWL poses a current threat to citizens
or the groundwater supply. Further, we believe long term monitoring, along with installation of a
landfifl cover to reduce erosion and animal intrusion, will provide both improved safeguards and
early indication of any contamination. New monitoring wells, scheduled for installation this
spring, will provide additional data.

Because NMED had alceady directed SNL to replace a number of MWL monitoring wells
due to factors such as well screen corrosion and dropping water levels, we did not coasider the
“Maats Report” relevant and, therefore, did not conduct a technical review of that report. We
requested that NRMRL review the Los Alamos National Laboratory (LANL) document entitled
“Well Screen Analysis Report™ and its subsequent revisions because of uncertainty in the
groundwater geochemistry data. In that case, we recognized that a review by NRMRL was
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appropriate and would provide technical assistance to both the State and LANL. In effect, we
determined that a technical review of the “Moats Report” was not an appropriate use of our
Tesopurces, however.

Our review of the MWL groundwater monitoring system found NMED's administration
of its corrective action program to be adequate and appropriate. Further, we believe that the
concerns you raised should be addressed within the context of NMED’s authorized state
hazardous waste program, which includes opportunities for public participation (such as public .
meetings, public comment periods, and public and administrative hearings) and opportunities for
administrative appeals and judicial review. Because New Mexico implements the hazatdous
waste program in lieu of EPA, concerned citizens should avail themselves of these state-level
opportunities. The EPA may review state-level dcclswns if they are adverse to or in conflict with
the requirements for state program approval.

‘Thank you for your concem in this matter; we recognize that groundwater is a critical
resource for New Mexico and the Albuquerque area. We again encourage you to work with
NMED through the approved State program mechanisins to appropriately resolve your coticerns
regarding the MWL. If you have additional questions, please contact Ashley Phillips of our
Office of Regional Counsel at (214) 665-7121.

Sincerely,

-Director .
‘Multimedia Planning -
and Pemuttmg Division

¥
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OFFICE OF
 GENERAL COUNSH,

Executive Director

Citizen Action New Mexico

_ Re: Freedom of Information Act Appesl 06-RIN-00123-08-A
Deax-~
‘ I am respondingto your February 15, 2008 Freedom of InfonnauonAct(“FOlA"}
appual. You sppealed the January 24, 2008, decision of Lynds F, Carroll, Assistant Regional-
' Administrator, Regxon 6 (“decision™) of the U.S. Environments! Protection Agency ("EPA” or

“Agency*), to deny in part the request you subrnitied to EPA on December 7, 2007. Your request
sought documents periaining to the Ageacy’s internal review of ground water monitoring af the
Sandia National Laboratory, New Mexico, Mixed Waste Landfill (“Landfill”). The decision

stated that your request was denied in part because the withheld documents were exemptﬁ'om
- disclosure under Exemption 5 of the FOIA, 5 U.S. C § S52(bX3)-

 Ihave carefully considered yourmqueat EPA’s decision, and yourappeel Fonhe
msonsmfortbhelow,[havedamnedthatymappeal shouldhe, ami:s, deniadmpartand

‘graatedmpmt

Exempnon 5 of the FOIA, 5 U.5.C. § 552(b)(3), protects "mtem-agency or mta-agmoy
msmomxdummtlette:swhickwould not be available by law t0-a party other thdn an sgencyin
-litigation with the ageacy.” The documents or portions of documerits that were withheld under
Exemption 5 of the FOIA are exempt from disclosure-because they contain information that is
protected under the attomey-client privilege and because they are intra-agency or inter-agency

. memoranda generated by EPA or other federal employées pmtected by the deliberame process

, pnvﬂeeru

ExempﬁonSuftheFOL%. prawsﬁumdmhmarm¢orpwﬂmofam&mw

subject to the sttorney-client privilege. . The attorney-client privilege protects confidential + U

comumunications between an attorney and his/her client rc!aungtoalegﬂmatwforwhwhthc
c&mhassou,ﬂnpm&esxomladwce, Ihomivﬁegeapphestommmbyaclmwthe
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‘ _DVDs Awoxdmgly I ﬁnd that this pcrnon ofyout request has been sauaﬁed.

k“hm&mutennates.

! .

§ ZT:; .
M "

FO&M,WIWA ;;;g -_
sz LA A ;:' . RS I F1

attomey, wwmwmwwucmmmmmandm
communications between attornsys which reflect client-supplied information. Seventeen of me
21 intemal draft summary documents also contain attached emails or portions of emails protected
by the attorney-client privilege because they coastitute communications between an stjorney and .
her client.. Release of this withheld matarial would allow serutiny of sensitive, confidential - -
commiunication between the attorney and the client. Therefoxe,lhave@mﬁnedthattm
m&beldmatemlisexemptﬁ’amdmclommﬂxemphmﬁofdmmm | } .

Bxempaon 5of'the FOIA also protects from disclosure a mord, or portion of a record,
that is subject to the deliberative process privilege. The deliberative process privilege protects
documents that are both predecisional and delibeative. Region 6 withheld 21 internal draft .

" . documents, 17 emails attached to those 21 draft documents, apptoxxmatoly%pagesofomer ,
mtemalemaﬁsoxporﬁonsofmﬂs,Gspmsofmhmdwduenbymyamployees and9

pages of handwritten notes made by an EPA employee during two.telephons conversations. All -

' dﬁmwﬁhbﬂdhfomaﬁonmm&c&dbythedehbuﬁvemmpnm{egebewmkmﬂm‘
- the internal discussions, agdvice, aalysis, and recommendations that were being considered
" during BPA's decision-making process related to the Landfill. Release of this miaterial would

discourage open, frank discussions on matiers of policy between subordinates and supsziors,
prematurely disclose proposed policies before they are Snslly adopted, and cause public |
confusion by disclosing reasons and rationales that were not in fact ultimately the grounds for
EPA'saction? Therefore, 1 have dewmmodtbamwmthheldmammlismmptﬁom g
disclosmunﬂerﬁx«npuonsofmemm i RS S

B8 : : iL.’lIl 1zi

Thedmonaho mfoxmedyouthatkegionéwouldmtpmwdayouwnhwpm'of T

‘Land§ill DVDs. You were told that Region 6 understood that you bad lso made 8 requestto ths

Sandia National Laboratories and the U.S, Department of Energy for coples of these sams DVDs
and that those two entities would respond to your request. As shown in the attached July 25,
2008, emaﬂﬁomtheDepmmzmoanergy.ﬂmtagancy provided you with copies ofthelandﬁll

,"\

; SRS

= "Ihedecxsmnsmedthauppmxxmmlyéapa@sofpetsdnalmm‘.vemwithhctd; 'l‘hesc
noteswm‘emxstakenlydmbedas pcrsonal" leyshouldhavebemducﬂbedam{ !

Sk A
'"'e“i A t! .

’Thcpmdemaundcbaacmrofadocumntmmtakmdbythe&ntthatmwh
wmmawmomwmmwsm Suppi 2d 100,

112-13 (D.D.C. 2005)(rejecting specious assertion that deliberative’ process prmlege fexpires™

aﬁcxdeﬁbemﬁonshavemdedmdrelcvantdeammhasbeennﬁade),ammdemgedmmt

‘make a final decision, sep NLRE v, Sears, Roebick & Co, 421 U8, 132,151 0. 18. ;;
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’ Psgc3 L3 : .
Youmﬁuﬁminﬁmnodmthedwmthat&gmnémﬂdmtmﬂdeyoumﬂtﬁm
mphsnfmfomﬂionwumquwmdthatmakudymthembﬁcdommhadbmuowdedm
pmsmtowhermqummﬁmaﬁmorﬁmyouymlforcmmNm
Mexico had provided to EPA. Also included in this “gencral reference” information were
personal documents belonginig to an EPA employee and which were neither maintained by nor
under the control of EPA. With the exception of the personally-owned reference matetials,
which are not Agency records, and any documents Region 6 provided earlier to you in response
to your requests, I find that you are entitled to receive copies of other responsive general
reference materials as well as copies of those documents you or Citizen Action New Mexico
 provided to the Agency. To make certain that you actually went this publicly available
" information aid the documents you have provided to EPA, please contact Kathryn Thomas,
Region 6, (214) 665-2229 to confirm and to preclude any unnecessary copying. Ifymdodme
this material Ms. Thomasuﬂlmuwmatwpiesmmademdsmtwyou.
Ihwﬁmdatamimdmmmewuhhzmmmwanmmablymyhb
information that may be releaséd. _ P

« YoualsomgmthatEPA’smponsewmadeqmbmeithasmtpvaainmdex
mwwmmmmmmszomcm 1973), cart. denied sub pom. Rosen v,
Vaughn, 415 U.S. 977 (1974). 1 find this argument to be without mesit. Vaughn held that in.
litigation, the Agency must providé information for-each withheld document about the author, the
date of the document, a'description of the subject matter ofﬁxedommeﬂ,andane:x.plamﬁonas
~tmwhythsadocumentfs}lsmtbmthescapeoftheexempﬁonﬂntmclaimedandthehaxmﬂmt
would arise from its disclosure,' EPA is not required to provide the same documentation in*
admmimnvempomesaamneccssmymthchugmoneonm Ses Crooker v, C1A, No: 83-
1426, 1984 U.S. Dist. LEXIS 23177, at *3-*4 (D.D.C. Sept. 28, 1984). The courtin Sdfecard .-
Services, Inc. v, SEC, No. 84-3073, 1986 U.S. Dist. LEXIS 26467 st *S (D.D.C. Apr.21, 1986)
s:atesfhat“[n]omxmhasheldthatamquaﬁngputymaympelproductwnofa'v:nghn[m]
mdcxbefotecomplc&ngm admnistmtmappoal ; ‘ {

Tthgmyisnmmqmmdmpmvzdaammdexmﬂm&m&bymem:ﬁnmy
Jummdmmnymmymaﬁumhnvcexh&mwdaﬂavaihbbadmimsmﬂwmmﬁiu &gz
880 F. Supp. 1,11 (D.D.C. 1995), aff"d on'other groupds, 76* -
F.3d 1232 (D.C. er 1996). By statute, the denial of an initial FOIA request must infonm the
requester of the reasons for the denial, the right to appeal; and the name and title of each person
jble for the dendal. 5 U.S.C. §§ 552(aX6)(A)(i) end 552(a}6)(C)): Scealse 40 CFR.
§&1M(h){BPAFOIAmgmﬁmahcmquheanmmofthevdmmofmatemldmed)

This letter constitutes EPA’aﬁmidewmmaﬁononmappeﬁL luaceordancem
5 U.S.C.'§ 552()(4)(B),-you have the right to seek judicial review of this determination by -
msunmnganacunninthedistnctcomofﬂwUnitedSta:esmthsdistwmchywrwidz.or
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Attachment

“ee:  Lary Gottegman, HQ FOI Office

Lynda F. Carroll, Assistant Regional Administrator, Reg.ﬁ
- Kathryn Thomss, Reg, 6 :
MumMnmlex,Bag.é
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My 12 A . CINGRAL COLMSE.

[ K
Citizon Action Now Mexico

" Re:  Froodom of Information Act Appeal 06-RIN-0039609
PR

Imw&ghm?ﬁom&hﬁmmmﬁmm“mm ;
on August 17, 2009, You appealoed the July 20, 2009 deoision of Lynds P, c:mn.m
Reglonal Administrator for Management Division (“decision™, of the U.S. Eaviroumental | .
Protection Agensy (“EPA™ or “Agency”™). . Yoursoquest again sought copies of “the review(s) or -
Ms)%mpqmbywawm6w®mmwawum&mm)m :
response to a complaint that was filed with EPA Region & about the defective monitoring well

~ network at Ssndix Nations! Laboratories’ Mixed Weste Landfill.” The decision sbrtad that you
had already vequestod these documnents in your December 7, 2007 FOIA request; thet Regiop 6 -
responded to your initial réquest on Jenuary 24, 2008; that you appealed Region §'s tesponse on .
February 15, 2008; and that upheld the portion of Region 6's respouse denying your appeal ae
‘wwmwwmmmmmWSﬁﬂnmmi “
US.C. § S520)5), inmy August 7, 2008 decision. ;.

Ihswmﬁdlymmudywm\mﬂpﬁsdeckhn.mdmw TheAugm‘L
2008 decision coatinues o apply to requests for information that yau bave proviously requested.
. Asexplained in my Angust 7, 2008 deoision, the documents you requested are excopt from
disclosure under Exomption $ of the FOIA, S U.S.C. § 552(b)(5), and the program has decided -~ -
1ot to exéscine its discretion to releass the information becsuse there is a reasonable fikelihood .
mnmcamcymuﬂdbehamdbyn}m Wrmmwm:m ’
. shovld beyand is, dapied. -

. mmwnmmEPA'sﬁmldmmﬂmomﬁsm ?mmmsv.s.c.
552(a)(4)(B), you may oblain judicial roview of this determination by.filing a complaint In the
Unitéd States Diatrict Court for the distriot in which you reside or have your principal place of
hdn&,mh&sﬁidh%tbemﬂsms&adwwwmd&lw J.!
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

£ %
2 M g WASHING TON. D.C. 20460
(N4 |

JUN 20 2007

GFFICE OF
HEPECTOR GERERAL

Dear I

We have completed our review of issues raised in your e«mail dated June 8, 2006, to the
Environmental Protection Agency Office of Inspector General Hotline regarding the Sandia
National Laboratories, New Mexico, Mixed Waste Landfill (MWL), At our meeting in
December 2006, you agreed that we should focus on answering three questions: (1) Did the New
Mexico Environment Department properly permit the MWI, and follow applicable Resource
Conservation and Recovery Act(RCRA) closure requirements, (2) are monitoring wells for
MWL deficient, and (3) are groundwater samples taken from the monitoring wells representative
of contaminants at the MWL?

During the course of our work, we found that Citizen Action New Mexico (CANM) has
requested that the New Mexico Court of Appeals determine whether the New Mexico
Environment Department appropriately subjectcd the MWL to RCRA permitting and closure
requirements. CANM also included this issue in its “Notice to Sue” EPA to comply with RCRA
~ for the MWL. In addition to pursuing the first part of your complaint through the legal systern,

- CANM requested that EPA Region 6°s Criminal Investigation Division and the Department of
Energy’s Office of the Inspector General investigate issues regarding the inadequacy of the
MWL monitoring wells and deficiencies in the samples collected from thoge wells. EPA’s
Region 6 Criminal Investigation Division, the Department of Energy’s Office of Inspector
General, and New-Mexiee-courtsare currently imrthe process of addressing CANM’s Yemaining ™
tssues. Thus we have determined that additional work by our office is not warranted at this time,
and we have closed your complaint. A copy of our findings is enclosed.

If you have any questions, please contact me at (617) 918-1471 or
mckechmie.paul@epa.eov, or Larry Dare at (202) 566-2138 or dare.lanrv(@epa.gov.

A

Paut D. McRechnie
Director of Public Liaison

Enclosure
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EPA Office of Inspector Generat
Public Liaison Report of Preliminary Research

Background/Introduction

"U.S. Department of Energy (DOE) owns the Samim National Laboratoties {SNL). The Sandia
Corporation (Sandia), a wholly owned subsidiary of Lockheed Martin Corporation, and the DOE _;mntly

- operate SNL. SNL is located within the boundaries of Kirkland Air Force Base, south of Albuguerque,
New: Mexico, on the eastern margin of the Albuquerque Basin, Albuquerque metropolitan areas use the
ground water from the Basin as their main water supply.

~ From 1959 through 1988, SNL’s Mixed Waste Landfill (MWL) accepted 100,000 cubic feet of low-'
level radioactive and mixed wastes generated by its research facilities. MWL has two distinct disposal

sections: a 6-acre classified section ami a 2»acre unclassified section.

-In 19‘76 Congress enacted the Resource Conservatlon and Recovery Act {RCRA) RCRA pmvtded for

the developmet and implementation of a comprehensivé program for treatment, storage, and disposal at -

hazardous waste facilities to protect human health and the environment, EPA has authority to "
inplement RCRA and can authorize eligible States to manage the program. In April 1985, EPA

- authorized the State of New Mexico to administer and enforce the State’s hazardous waste program.
New Mexito administers the program through its Hazardous Waste Act and implementing regulations.

Under RCRA, the groundwater protection requirements éf 40 Code of chefal Regulations {CFR) 264,
Subpart F, apply to surface impoundments, waste piles, land treatmeit units, and Jandfills (called

regulated units) that received hezardous waste after July 28, 1982. There are three phases to the Subpart

F groundwater protection reqmremm detection momtormg, compliance monitoring, and.corrective

.. action. Subpart F corrective action applies lo treatment, storage; and d}sposai-regulated units that have

conmmated ground water.

’ In a 1986 rule changc, EPA mcluded the hazardous waste component of radmactwe waste under RCRA.

Uniil 1986, section 1004(27) of RCRA excluded special nuclear or byproduct material from its
definition of solid waste sources, ' In addition, because hazardoys waste is defined as a subset of solid
waste, special nuclear and byproduct material were exempt from the definition of hazardous wasts and,
as a result, not regulated under RCRA Subtitle C. Therefore, EPA determined that authorized States’
programs did not have the authority to manage the hazandous component of radioactive mixed wastes

In 1986, EPA also aflowed autharized States to apply for autbonty to manage the program Faclhty

owners or operators in an authorized State had to file an application for the.hazardous-component of
mixed waste, called a RCRA Part A and Part B, within 12 months of the effective date of the State’s

authorization to regutate the hazardous component of the radioactive mixed waste, provided that the
facility was either operating or under construction. New Mex:co received authority to manage muned
waste in July 1990, .
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Since November 1980, DOE and SNL have managed RCRA rcgulatcd wastes under 40 CFR Parts
260-270. In August 1990, SNL submitted a Part A and B application' © the New Mexico Environment
Department {(NMED) for the storage and freatment of hazardous wastes at various units at SNL. Two
years later, on August 6, 1992, NMED approved SNL’s permit. The SNL permit did not include the
MWL. ,

In January 2004, SNL asked NMED to modify its bazardous waste permit to select a remedy for the
MWL. Later that year, NMED drafted a proposed permit for a remedy for SNL and held hearings
regarding the selected remedy. The Secretary for NMED issued a final order in May 2005, approving
SNL's request. In October 2006, Citizen Action New Mexico (CANM) asked the Cowst of Appeals of
. New Mexico to overtumn the Secretary’s decision.

The Complaint

On June 6, 2006, NN contacted the U.S. Environmental Protection Agency (EPA) Office of
Inspector General (OlG) alleging deficiencies in MWL monitoring well construction and inaccurate
sampling data from its monitoring wells. On December 4, 2008, we met with |INEGGGEand
CANM’s Executive Director,_ regarding their specific issues. We agreed to do .
preliminary research to answer three questions: (1) did NMED properly permit the MWL and follow
applicable RCRA closure requirements, (2} are monitoring wells for MWL deficient, and (3) are
groundwater samples taken from the monitoring wells representative of contaminants at the MWL?

Preliminary Research Objectives

We based our preliminary research objectives on the December 4, 2006, meeting thh-
FCANM.

Scope and Methodology

To draw our conclusions about the merits of the complaint, we interviewed staff and collected
information from EPA Region 6, NMED, and CANM. To the best of our knowledge,
neither the EPA OIG nor the Government Accountability Office has previously conducted work
regarding the issues presented by | and CANM. The work we did constitutes an audit

according to the Government Auditing Standards; however, we limited our review of intemal controls to

issues in the complaint.

' Part A of 3 RCRA permit application qualifies owaers and operators of existing hazardous waste facilities
for “iaterim status” under RCRA. Interim status sllows owners snd operstors (o be treated as having been
issued a permit until EPA or a State makes a final determination on their permit application. Part B of a
RCRA permit applicution aliows owners and operators 10 receive a penmt for the starage, treatment, or
disposal of hazardous waste.




Resulis of Review
Issue No. 1. Is the MWL Subject to Permitting and Closure Requirements of RCRA?

We recommend that our office not examine this issue because a legal action filed with the State of New
Mexico"s Court of Appeals has requested a ruling on the appropriateness of the use of RCRA Corrective
Action provisions. The ruling, by the Court of Appeals, has not been issued.

: CANM alleged that NMED did not mquue Sandia and DOE to file a RCRA
Part A and Part B RCRA application for the MWL. They also alleged the State allowed DOE

_and SNL to use RCRA Corrective Action provisions instead of the more stringent closure
requirements of 40CFR Part 264, subpart G and 40 CFR 270.1(c).

NMED disagrees. ln October 2006, CANM filed 2 legal action with the Court of Appeals for the State
of New Mexico regarding this issue. Two months later, in December 2006, NMED filed a court

response to CANM’s lawsuit. In addition to the lawsuit, on January 23, 2007, CANM requested that the

EPA Region 6 Criminal Investigation Division (EPA-CID) investigate this issuc as a criminal matter.

CANM's court appeal argues that the MWL accepted RCRA-regulated hazardous waste after July 26,

" 1982, and is therefore subject to the RCRA closure and post-closure requirements rather than the less
restrictive corrective action requirements. In addition, CANM contends that that SNL did not, but
should have, filed & valid RCRA Pa:t A and B application.

NMED contends that SNL was not mqmred to filea Part A and B apphcaﬂm for the MWL NMED
argues that a 1988 Federal regulation? required facilities such as SNL, in States like New Mexico, with
base programs in place as of July 3, 1986, to submit 2 revised Part A application reflecting their
radioactive mixed waste activity within 6 months of the State’s receipt of authorization for mixed waste.
" " In August 1990, SNL submitted a Part A and B application for storage-of hazardous waste. Two years
later, NMED approved the-permit but the MWL was not part of SNL’s application because the MWL
closed in 1988, prior to the date that New Mexico rmeivad‘aumcrizatiou to manage mixed waste.

NMED also believes that the MWL is subject to corrective action because the MWL is a solid waste
management unit (SWMU) under the RCRA regulations and, as a result, MWL is subject to corrective
action. In 1986, EPA recognized it could regulate units with mixed waste that did not fall within the
State’s mnxed waste authority but could nonetheless be regulated as 2 SWMU subject to corrective:

_ “action.” In 1993, EPA designated the MWL as a SWMU because NMED had not received its authority
- to manage the corrective action program.

In 1998, the NMED Office of General Counsel reviewed the regulatory status of the MWL. Iis review
included whether SNL should close the landfill under a post-closure permit or'if it was appropriate for

SNL to take corrective action as 8 SWMU under the Hazardous and Solid Waste Amendments (HSWA),

? September 23, 1968 Federal Register, Volume 53, No. 185, pages 37045-48; Modification of Interim
Status Qualification Reqnimmw for the Hazardous Components of Redicactive Mixed Waste,

* July 3, 1988 Federal Register, Volume 51, No. 128, pages 24505-06, State Authorization to Regulate
Hamrdons Con‘ponems of Radmachve Mixed Wastes under the Resource Conservation and R:covery Act.
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NMED's Office of General Counsel determined that SNL disposed of mixed waste into MWL after July
26, 1982, and was therefore required to obtain a post-closure permit under 40 CFR 270.1{c). However,
it also determined that NMED had the option of closing MWL under 2 post-closure permit or under
HSWA. NMED, in consultation with DOE and SNL, decided to close MWL as SWMU under HSWA,
provided DOE and SNI. complied with the technical requirements imposed by NMED. Treating the
MWL as a SWMU under HSWA requires thet DOE and SNL demonustrate that its remedy is equivalent
to post-closure care permit requirements. ,

Iss . 2. MWL’s Monitoring Weil Network Deficient?

We recommend that our office not examine this issue because CANM has previously requested that two
investigative organizations pursue this issue and has notified EPA and DOE of its intent to sue.

I CANM alleged that the monitoring wells for MWL are deficient because only one
monitoring well is currently installed in the unsaturated or vadose zone to detect contamination from the
MWL and that no monitoring wells have been installed in the unsaturated or vadose zone at the point of
compliance at the western boundary of the MWL. CANM made similar allegations to the DOE OIG and
EPA-CID as well as in its Notice Intent to Sue EPA, DOE, and SNL 'over failure to comply with RCRA
for the MWL.

DOE OIG acted on CANM’s request to determing if the monitoring wells are deficient because of the
wells’ locations. On June 21, 2006, DOE OIG issued a Management Referral Memorandum, “Possible
Deficiencies in Monitoring Wells at Sandia Mixed Waste Landfill [MWL]"” [File No. I06RS055]
questioning whether the monitoring wells were installed in the proper location. In September 2006,
DOE and SNL responded to DOE OIG stating that they disagreed with DOE OIG’s allegations that the
wells are not located in the avea of the highest level of contamination. DOE and SNL agreed with Q
CANM’s allegation that they did not install monitoring wells in the vadose zone but do not believe
corrective action is required at this time, They noted their plans to monitor the vadose zone in the
future, once the Long-Term Monitoring and Maintenance Plan has been developed and approved. On
Qctober 12, 2006, CANM filed a Notice of Intent to Sue with EPA, DOE, NMED, and SN that
included this same issue. In addition, on January 23, 2007, CANM rcquested that the EPA.CID
investigate this issuc as an environmental crime,

Issue No. 3. Are Well Samples from MWL Representative?

- Because CANM had previously initiated a similar allegation with EPA CID and DOE OIG, we
recornmend that our office not pursue this issue.

I -4 CANM sllege that the samples from the monitoring well are not representative
because the monitoring well drilling method used for some wells included an additive, bentonite clay,
that masks the detection of contaminants at MWL,

As stated in Issue No. 2, CANM requested that DOE OI(G and EPA-CID investigate activities at the
MWL. Their requests included an allegation that the samples drawn from MWL’s monitoring wells
were not representative of the contamination coming from the landfill. DOE OIG acted on CANM’s
allegation and asked that DOE and SNL respond to CANM’s allegation. DOE and SNL disagreed that
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the samples are not tepresculahve. Similarly, CANM requested that the EPA-CID mvestlgatt: SNL for
various envxmmnemal c::imes, including this issue.
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