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Office of Inspector General 

After we finished reading sections of the documents that had been kept 
secret for up to 1 0 years, we prepared sections for people to read of a 
hotJine report from the EPA's Office of Inspector General, titled "Region 6 
Needs to Improve Oversight Practices" dated April 14, 2010, which we 
obviously received after this hearing had begun. 

In antj~ipation that some of these pages would be read, I gave the court 
recorder a copy of the entire document, and also a copy to you, Your Honorr 

for your convenience as pages were read, because it had not yet been 
introduced into the record. 

It turned out that citizens who came for public comment since then had 
prepared their own statements and thus these pages were not read into the 
record. So I highlighted in a copy of the full document those parts that we 
had intended to read, and I would like to submit this copy with the pertinent 
parts highlighted. We respectfully request that Your Honor take 
administrative notice of this serious report from the Office of Inspector 
General. 

And in closing, I thank you, Judge Alarid, for your patient listenmg to citizens' 
comments during this long hearing. r pray that the Holy Spirit guide you as 
you review the mountain of documents and make your recommendations. 
Thank you for your service. 
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Office of Inspector General 

At a Glance 
CatalY,\J jor Improl'illg the LIII'/'/'oll/llI'1I1 

Region 6 Needs to Improve Oversight Practices 

What We Found 

Region 6'5 documentation of its oversight was not sufficient to detennine whether 
CANM's allegations had merit or whether NMED's actions and decisions with 
regard to the MWL monitoring wells were technically sound, Specifically, 
Region 6 staff(l) took inappropriate steps to keep the details of the MWL 
monitoring wells assessment from the public, (2) decided not to provide 
documentation or sometimes not to document their concerns about the MWL 
monitoring wells, (3) provided a letter to CANM that did not note the specific 
details of the assessment, or (4) improperly placed a national security marking 
(Confidential) on the assessment. The Region's actions are a violation of EPA's 
Public Involvement Policy and EPA's Records Management Policy. 

What We Recommend 

We recommend that the Regional Administrator, Region 6, comply with EPA's 
national security, public involvement, and records management policies, including 
removing the national security marking from the December 2007 Oversight 
Review. As part of this recommendation, the Regional Administrator should 
ensure that the opinions of technical and nontechnical staff are documented to 
support EPA's oversight decisions, and develop or update oversight standard 
operating procedures to ensure compliance with these policies. We also 
reconunend that the Regional Administrator evaluate the extent to which the 
Region has not recorded oversight information, or misc1assified information, to 
determine the scope ofadministrative action or training necessary to remedy the 
situation. 

Region 6 comments were not responsive. Region 6 disagreed with the report's 
conclusion and recommendations, stating that infonnation was not withheld from 
the public. However, the Region also stated that the information was exempt from 
release under the Freedom of Information Act. Region 6 also denied violating 
national security, public involvement, and records management polic.ies. Region 6 
stated that marking documents "confidential" is a conunon practice "throughout 
the agency" for many (unclassified) documents. The recommendations are 
unresolved. Region 6 requested resolution be elevated in accordance with EPA's 
Audit Management Process. 
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MEMORANDUM 

SUBJECT: 	 Region 6 Needs to Improve Oversight Practices 
Report No. IO-P-OIOO , 

. / " . -'V"L
.. (t ~;~ / )JiJ"If'''''''''''' FROM: 	 Wade T. NaJJum " 
Assistant Inspector General :, ! 
Office of Program Evaluation 

TO: 	 Robert Perciasepe 
Deputy Administrator 

The Office ofInspector General (OIG) of the U.S. Environmental Protection Agency (EPA) 
conducted this subject audit. This report contains findings that describe problems we identified 
and corrective actions we recommend. This report represents our opinion and does not 
necessarily represent the final EPA position. EPA managers will make final determinations on 
matters in this report in accordance with established audit resolution procedures. Region 6 did 
not agree with the conclusions and recommendations in the draft report and requested that the 
matter be elevated in accordance with EPA's Audit Management Process. 

The estimated cost of this report .~ calculated by multiplying the project's staffdays by the 
applicable daily full cost billing rates in effect at the time _. is $272,846. 

Action Required 

As part of the audit resolution process, we are requesting you provide a written response to this 
report within 90 calendar days. You should include a corrective actions plan for agreed-upon 
actions, including milestone dates. We have no objections to the further release of this report to 
the public. This report will be available at http:.tIwww.e.pa.gov/oig. 

Ifyou or your staffhave any questions regarding this report. please contact me at 202-566-0827 
or naiium.wade@epa.gov, or Eric Lewis at 202-566-2664 or lewis.eric@epa.gov. 

mailto:lewis.eric@epa.gov
mailto:naiium.wade@epa.gov
http:.tIwww.e.pa.gov/oig
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Purpose 

In May 2007, the Office ofInspector General (OIG) of the U.s. Environmental Protection 
Agency (EPA) received allegations from Citizen Action New Mexico (CANM) alleging that the 
New Mexico Environment Department (NMED) mismanaged the Sandia National laboratory's 
Mixed Waste Landfill (MWL) monitoring wells. We sought to detennine if EPA Region 6 
carried out its oversight responsibilities regarding Sandia National Laboratory's MWL 
monitoring wells. 

Background 

The Sandia MWL is a Solid Waste Management Unit site; the monitoring wells are managed by 
NMED. EPA Region 6 provides oversight to NMED according to a memorandum ofagreement 
with the State of New Mexico. The site is a fenced, 2.6-acre compound that includes several 
monitoring wells and a background well. 

In March 2007, CAMN requested that Region 6 review NMED decisions regarding the 
monitoring wells at Sandia MWL. The Project Engineer for Sandia stated that the Region 
became involved with the MWL monitoring wells only after the Region received a request from 
U.S. Senator Bingaman of New Mexico in April 2007. In response to the Senator'S request. 
Region 6 replied that it was condu<:ting an internal review ofall well monitoring information, 
and that it would provide a response to CANM as soon as possible. Region 6 responded to the 
Senator and CANM in June and December 2007, respectively. 

In December 2007, a team of three Region 6 technical staff and a project manager developed a 
detailed assessment ofCANM's concerns. The team included two hydrologists and a geologist. 
The project manager was an engineer. The Region 6 team reviewed the overall MWL 
groundwater monitoring system in order to determine its efficacy in detecting contamination. 
The team reviewed well locations, depth of wells and well screens, purging and sampling 
methods, videos, and analytical results. 

The Region 6 team's findings were summarized in a draft document titled "Sandia Mixed Waste 
Landfill Groundwater Monitoring Well System and Program Oversight Review" (Oversight 
Review). This document included comparisons of Region 6 findings and recommendations, 
NMED recommendations, and CANM issues of concern as stated in its letter ofMarch 2007. 

The EPA Public Involvement Policy, May 2003, supplements existing EPA regulations that 
prescribe specific public participation requirements. The policy applies to aU EPA programs and 
activities. One of EPA's goals for this policy is to ensure that the public has timely, accessible, 
and accurate infonnation about EPA programs. According to the policy, under the overall 
direction of the Administrator, Regional Administrators are responsible for ensuring that their 
managers and staff encourage and facilitate public involvement in programs and activities. 

The EPA Records Management Policy, June 2009, established requirements for managing EPA's 
records. The policy promotes access to information by EPA staff, EPA partners, and the public, 
as appropriate. 
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The EPA National Security Information Handbook, December 2006, sets forth the official 
policies, standards. and procedures for EPA employees and nonfedeml personnel who have 
access to classified national security information. Based on Executive Order 12958, the 
authority to classify original information at the Secret or Confidential level may be exercised 
only by the Administmtor, EPA, and officials to whom such authority has been directly 
delegated by the Administmtor, in writing. Infonnation may not be classified unless its 
disclosure could reasonably be expected to cause damage to national security. 

OMB Circular A-123, Management's Responsibility for Internal Control, December 21, 2004, 
states that management is responsible for establishing and maintaining internal control to achieve 
the objectives ofeffective and efficient opemtions, reliable fmancial reporting. and compliance 
with applicable laws and regulations. Management shall consistently apply the internal control 
standards to meet each Qfthe internal control objectives and to assess internal control 
effectiveness. Internal control standards include control activities. Control activities include 
policies, procedures. and mechanisms in place to help ensure that agency objectives are met. 
These procedures include appropriate documentation and access to that documentation. The 
absence of effective control activities could lead to internal control deficiencies. 

Scope and Methodology 

We conducted field work from December 2008 to September 2009 in accordance with genemlly 
accepted government auditing standards. Those standards require that based on our objectives, 
we plan and perfonn the audit to obtain sufficient and appropriate evidence to provide a 
reasonable basis for our findings and conclusions. We reviewed docwnents, regulations, the New 
Mexico/EPA memomndum ofagreement governing NMED's Resource Conservation and 
Recovery Act (RCRA) progmm, and annual and semiannual reviews. We interviewed EPA 
Region 6 RCRA program managers and technical experts who work with New Mexico. We also 
interviewed members ofCANM. 

We believe that the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. EPA has granted the State ofNew Mexico primary 
responsibility for enforcing the RCRA progmm within its boundaries. We limited our review to 
EPA's oversight responsibilities as defined in applicable regulations and the memorandum of 
agreement with the State 

Results of Review: Lack of Transparency Obscures Assessing 
Whether NMED Was Effectively Managing the MWL Monitoring Wells 

Region 6's lack ofdocumentation of its oversight prevented the OIG from determining whether 
CANM's allegations had merit. The Region's lack ofdocumentation also prevented the OIG 
from assessing whether NMED's actions and decisions with regard to the MWL monitoring 
wells were technically sound. Specifically, the Region did not provide the 01G with 
documentation to support the Region 6 response to CANM that the Region found NMED's 
overall actions and decisions to be technically sound and consistent with requirements. We 
found that some Region 6 staff members intentionally did not document their oversight of the 
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Sandia MWL monitoring wells. The Chiefof the Federal Facilities Section and Project Engineer 
for Sandia also limited public involvement by withholding infonnation regarding the MWL 
monitoring wells and dismissing the Region's concerns about the site without documenting their 
decisions. 

Region 6 Actions Limit Public Involvement 

Region 6 withheld infonnation from the public regarding the MWL monitoring wells through: 

• discontinuation of record keeping, 
• misleading communications, and 
• inappropriate classification. 

Discontinuation of Record Keeping. The Region 6 Project Engineer for Sandia stated that her 
section discontinued record keeping in favor ofundocumented phone calls and conversations 
with NMED to prevent the production of documents. During an interview with the 01G, the 
Project Engineer for Sandia infonned us that her section had discontinued record keeping of 
phone calls and discussions between the Region and NMED because ofCANM's requests for 
documentation regarding the MWL, including extensive requests for information under the 
Freedom of Infonnation Act. According to EPA's Records Management Policy, the Federal 
Records Act of 1950, as amended, requires all federal agencies to make and preserve records 
containing adequate and proper documentation of their organization, function, policies, 
decisions, procedures, and essential transactions. The policy requires EPA offices to create, 
receive, and maintain official records providing adequate and proper documentation and 
evidence ofEPA'g activities. 

The Region 6 Chief of the Federal Facilities Section further noted that NMED "has become 
reluctant to engage in open discussions with Region 6 in order to avoid CA[NM)'s distortion of 
facts, repetitive Freedom ofInfonnation Act (FOIA) requests, and threats of lawsuits." 
Consequently, the Region does not have documentation of its oversight ofNMED's management 
of the MWL monitoring wells. For example, EPA conveyed its Oversight Review concerns 
regarding the MWL monitoring wells to NMED orally, and NMED was not required to fotmally 
respond to the technical team's concerns regarding the MWL monitoring wells. Consequently, 
any resolution ofthe concerns is undocumented. 

Misleading Communications. Region 6'8 communications with CANM did not adequately 
convey relevant and available infonnation regarding CANM'g stated concerns. Early drafts of a 
letter from Region 6 to CANM initially indicated that the Oversight Review would be provided 
to CANM. However~ when a letter was sent from Region 6 to CANM, the document was not 
included, and the letter itselfgave limited infonnation regarding Region 6 fmdings and 
recommendations. The Chiefof the Federal Facilities Section infotmed the OIG that she chose 
to simplify the Region's response to CANM because including overly technical information 
when corresponding with the pubHc sometimes creates confusion. In an e-mail to the OIG, the 
Region explained, "We did not include a big 'report' analyzing all the things [CANM 
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representative] says NMED is doing wrong, as he had requested. [CANM representativeJ has 
already indicated he will be FOIAing all ofour drafts, notes, etc. regarding the report. so we will 
see where that all turns out." 

EPA's Public Involvement Policy instructs EPA managers and staff to "work to ensure that 
decision-making processes are open and accessible to all interested groups." This policy also 
instructs EPA to approach all decision making with a bias in favor of significant and meaningful 
public involvement The Region's actions do not do that. 

The Region's response was misleading as it did not inform CANM that it found some of 
CANM's concerns valid. The Chief of the Federal Facilities Section stated her response was not 
intended to mislead CANM. 

Inappropriate Classification. The Project Engineer withheld the Oversight Review from the 
public by marking it Confidential, a security classification category. Regional counsel stated to 
the OIG that the marking was intended to show that the document was a deliberated draft. 
Classified information is not releasable to the public. On April 27, 2009, the regional counsel 
confirmed that the document contained no classified information. As such, the Regional 
Administrator should have the national security marking removed from this document 

Reg/on 6 Accepted NMED's Recommendations and Dismissed Its Own Concerns 
without Supporting Documentation 

In 2007, the Region's technical review team found several areas ofdisagreement with NMED 
decisions regarding the monitoring wells at the MWL. Despite disagreement between the 
Region and NMED on several recommendations, the EPA Region 6 Director of the Multimedia 
Planning and Permitting Division found that NMED's overall action and decisions for 
administration of the authorized program were teclutically sound. However, the Region did not 
record evidence to support this finding. 

The Region accepted NMED's recommendations and dismissed its own concerns regarding 
NMED's management of the MWL monitoring wells. The Region claimed to have no 
documentation to support these actions and provided none to the OIG. The Chief of the Federal 
Facilities Section stated that her organization must use experience and judgment in making 
oversight decisions. The Chief of the Federal Facilities Section also slated the Region adopted 
NMED's position on the MWL monitoring wells as long as NMED meets "applicable technical 
and administrative requirements." The OIG does not take issue over the use of experience and 
judgment in oversight roles or the acceptance ofNMED's positions, assuming those issues are 
within the limits ofNMED's discretion under the delegation of authority. However, the Project 
Engineer for Sandia intentionally did not document concerns with NMED's management of the 
MWL monitoring wells specifically to withhold the information from the public. Therefore, the 
Chief of Federal Facilities Branch has no documentation to support the Region's acceptance of 
the NMED' s recommendations. 

-4 
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The Chiefof the Federal Facilities Branch's failure to document concerns with NMED'8 

management of the MWL monitoring wells or the basis for the concerns resolution is an internal 
control deficiency that deprives management and the public of the ability to make informed 
decisions. The Project Engineer for Sandia and the Chiefof the Federal Facilities Branch 
provided no documentation to support its judgment to accept NMED's position despite its 
concerns. In five cases, EPA rescinded its recommendations with regard to the MWL 
monitoring wells in favor ofNMED's proposed plan. Although the Region told us the issues 
were resolved orally (meetings, conference calls, and individual phone calls), the Region was 
unable to provide any documentation to support or document the rationale for these 
compromises. We found that one Oversight Review team member felt the team was pushed to 
agree with NMED's position regarding the MWL monitoring wells. 

The Chief of the Federal Facilities Section informed the OIG that most of the concerns detailed 
in the Oversight Review have been addressed by actions taken. One e-mail from the Project 
Engineer for Sandia to the 010 noted, "Yes, we have some differences of opinion, but NMED 
has delegated authority and the latitude to do what they deem is appropriate (as long as it 
protects the environment and meets our rules, ofcourse)." 

Deferring to NMED based on its delegated authority would be acceptable if EPA had the 
documentation to support the determination that NMED had acted within the scope of its 
authority. However, as stated previously, some Region staff members did not document 
concerns with NMED's management ofthe MWL monitoring wells or the basis for the 
resolution of these concerns. 

Recommendations 

We recommend that the Regional Administrator, Region 6: 

1. 	 Comply with EPA's national security, public involvement, and records management 
policies, including removing the national security marking from the December 2007 
Oversight Review. 

a. 	 Ensure that the opinions of technical and nontechnical staff are documented to 
support EPA's oversight decisions. 

b. 	 Develop or update oversight standard operating procedures to ensure compliance 
with these policies. 

2. 	 Evaluate the extent to which the Region has not recorded oversight infonnation, or 
misclassified information, to determine the scope of disciplinary action or training 
necessary to remedy the situation. 

5 
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Agency Comments and OIG Evaluation 

The OrG made changes to the report based on the Agency's comments where appropriate. 
Appendix A provides the full text of the Agency comments and the OIG response to those 
comments. 

EPA does not agree with the recommendations in this report. The Region 6 Regional 
Administrator has requested that the matter be elevated in accordance with EPA's Audit 
Management Process. Region 6 believes it maintained information sufficient to respond to 
CANM's inquiry about the wells. The Region believes it complied with public involvement and 
records management policies to the extent they apply. 

The report concluded that Region 6 oversight was not sufficiently documented because it did not 
show how the Agency concerns regarding the mixed waste landfill were resolved. The report 
states, "Specifically, the Region did not provide the 010 with documentation to support the 
Region 6 response to CANM that the Region found NMED's ovemll actions and decisions to be 
technically sound and consistent with requirements." EPA policy is that agency records must 
contain documentation that is "adequate and proper." That is, the documentation must show a 
clear picture ofhow the Agency conducts its business and makes its decisions. 

The Region 6 response is that it prefers to initially discuss these matters informally to gather 
information without unnecessary confrontation. The Region believes that its informal approach 
provides clarification and resolves concerns. The Region says that the informality is not an 
attempt to defer to the State without documentation; rather. that is the nature of its "oversight." 
Region 6 did not explain why it believes its actions and information collected should not be 
documented as required by EPA policy. OIG cannot assess the adequacy ofoversight based on 
undocumented informal conversations and information. In our opinion, oversight and 
transparency require documentation that shows a clear picture of how the Agency conducts its 
business and makes its decisions. The existing documentation does not show how Region 6 
resolved its specific concerns to reach a conclusion that the overall actions and decisions for 
administration of the authorized program were technically sound and consistent with applicable 
RCRA requirements. 

Region 6 denied its stafftook inappropriate steps to withhold information from the public. The 
report addressed the Region staff's failure to document the discussions and resolutions with 
NMED of EPA's concerns. Region 6 comments focused on a single document (the oversight 
review inappropriately marked "confidential"). Those comments did not address evidence 
presented in the report that Region 6 staff intentionally stopped documenting discussions to 
avoid responding to the public's FOIA requests. It does not matter if a government agency 
collects information informally or otherwise; an agency is required to maintain docwnentation to 
clearly show how it does business. 

Region 6 also stated that it was puzzled about the documentation issue, because it had no fmal 
action or permitting decision to make with regard to the weUs. The region's role, according to 
Region 6, was to provide oversight of the State's implementation of the program and make 
appropriate responses to inquires from the public concerning the State's implementation. Later 
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Region 6 states that the Oversight Review was not released to the public because it was one of 
many draft versions, withheld under Exemption 5 of FOIA, 5 U.S.C. § 552(b)(5). Apparently 
the resolution ofconcerns with NMED did not involve decisions requiring documentation of 
Region 6's actions, but did involve decisions that allowed the Region to exempt some documents 
from public disclosure. 

Access to information is crucial for informed public involvement. EPA's policies say public 
involvement begins when individuals and organizations seek information from EPA about a 
topic or issue, or when they receive information from EPA because the Agency identifies them 
as a potentially affected party. EPA's outreach activities are supposed to serve and engage these 
individuals and organizations. As individuals and groups become more involved, they seek more 
detailed information, increased access to decision makers, and more influence on the ultimate 
decisions. The failure to maintain adequate and proper records also negatively impacts on public 
involvement. 

Lastly, with regard to compliance with other EPA policies, Region 6's admission that it 
commonly marks non-classi fied information confidential puts it in violation of EPA security 
policies. The EPA National Security Handbook, February 1.2005, sets forth the procedures for 
the proper handling of national security information. Paragraph 4-500 3 (Marking 
Prohibitions) specifically states, "The terms "Top Secret," "Secret," and "Confidential" should 
not be used to identify non-classified information." Using unique markings for classified 
infonnation allows personnel to recognize it and ensure it is properly safeguarded. 

In summary, the Region 6 Administrator's comments substantiate the necessity for both 
Recommendations 1 and 2. The Region's rationale for mismarking information is that other 
people do it. The Region's rationale for the lack of documentation is that regional oversight is 
informal and not confrontational, so it does not need to be documented. As a result transparency 
and public involvement are adversely affected. 

7 
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Status ofRecommendations and 
Potential Monetary Benefits 

POTENTIAl MONETARV 
RECOMMENDATIONS BENEmS (in $OlIOs) 

PliI1lIlI!d 
Ret. Page Complelioo Claimed Agreed To 
No. No. Subject Status' Action OffICial Date Amount Amount 

5 Comply wiII1 EPA'$ national security public u Regional Administrator, 
involvement and IltCOrdS management pofides, Region 6 
incWng removing the naliooa! security rnaI1cing 
from tile Oecembel 2007 Oversight Review 

a Ensure !hat !he opinioos of tedmical and 
nOilfeclmical staff are doeumenled to $I.IWOrt 
EPA's OYel$ig/II decisions 

b. DevelOp or update oversight slandwd 
operalillg procedures 10 ensure COOJPflallce 
will! IIleSe jdCies 

2 5 Evaluate the extent 10 which the Region has nol u Regional AdminiSb"ator. 
recorded oversight inlormallon, Of misclassifie<l RegionS 
information, 10 determine the SCOpe 01 
admil1iSlla1ive action Of lraining necessary 10 
remedy the Situation. 

I 0 " recommendation is open wilh agreed-IO corrective actioos pe!1di"9 
C " re<:OOlIl1eIlI'tion is closed willi all agreed-IO actions rompIeIed 
U =recommendation is undeCideII with resoIuIlOO eIfoIIs in progress 
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Appendix A 

Agency Response to Draft Report 

Marcb 3, 2010 

MEMORANDUM 

SUBJECT: Draft Hotline Report Project No. FY08-00025 
Sandia Mixed Waste Landfill 

FROM: Al Armendariz lsi 
Regional Administrator 
Region 6 

TO: Bill A. Roderick 
Acting Inspector General 
Office of Inspector General 

This memo is in response to the OIO's Draft Hotline Report entitled 'Region 6 Needs to 
Improve Management o/Oversight at Sandia Landfill' dated January 28, 2010. The draft OIG 
report charges that a Region 6 manager and project officer 'took inappropriate steps to keep 
details' ofa draft technical evaluation from the public and violated EPA's national security, 
public involvement, and records management policies, including inappropriate use of national 
security markings. As explained in more detail in the attached summary, these charges are 
simply not true. Documents were not misclassified and details of EPA's evaluation were not 
withheld from the public. The draft, pre-decisional, technical review that the 010 auditors 
referenced was subject to review in the Regional Office and EPA headquarters under the 
Freedom of Information Act and was exempt from release under FOIA because it does not 
reflect the Agency's fmal position. Region 6 is therefore unable to concur on the 
recommendations included in this draft report and respectfully requests that the matter be 
elevated in accordance with EPA's Audit Management Process. 

Should you have any questions regarding the attached response please contact 
Carl Edlund, Director of the Multimedia Planning and Permitting Division, 
at 214-665-7200, or Susan Spalding, Associate Director for RCRA, at 214-665-8022. 

Attachments (see next page) 

cc: See next page 
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Page 2 
Memo to Bill Roderick 
Draft DIG Report Sandia 

Attachments 

1. Region 6 Comments on Draft Report 
2. EPA Region 6 RCRA State Hazardous Waste Program Oversight Process 
3. EPA Region 6 letter to CANM dated December 13,2007 
4. EPA Region 6 letter to CANM dated February 8, 2008 
5. FOIA Appeal Determination dated August 7, 2008 
6. FOIA Appeal Detennination dated November 12,2009 
7. OIG Hotline Closeout Letter dated June 20, 2007 

cc: 	 Wade Najjum, DIG 
Eric Lewis, OIG 
Pat Hirsch, OGC 
Kevin Miller, OGC 
Cynthia Anderson, OGC 
Bob Frederick, OGC 
Matt Hale, ORCR 
Jim Berlow, ORCR 

10 
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Corrected Attachment with Comments from OGC, [name of OGC personnel redacted 
herel 

Attachment 1 - Region 6 Comments on Draft OIG Hotline Report - Sandia MWL 

General Comments 

1. A key concern in the draft Hotline Report (HR) is the national security marking on a 
document referred to as the Oversight Review. The word "confidential" was used on the 
document to indicate that the document was draft and pre-decisional. 

OIG Response. It is a fact that the document was inappropriately labeled 
"confidential." Confidential is a national s«urity marking. The EPA National Security 
Handbook states that, "The terms "Top Secret," "Secret," and "Confidential" should not 
be used to identify non-classified information." It appears Region 6 leadership is 
unfamiliar with EPA's National Se4:urity Information Handbook. 

As indicated in the HR, only the Administrator of EPA has the authority to classify information 
as "confidential" for national security purposes. There was no intention or authority on the part 
of Region 6 staff to classify the Oversight Review as confidential national security information. 
The term "confidential" is commonly used throughout the Agency for many documents, such as 
personnel-related documents and other internal correspondence. Further, markings on a 
document, such as "confidential" or "deliberative" have no impact on whether or not the 
document is released to the public. 

OIG Response. OIG caonot verify the intent of Region 6 staff in marking the 
document "confidential." A Region 6 staff member provided OIG with an email that the 
document was marked ~eonfideDtial" to remind the writer and others not to file it with 
other ReRA paperwork since "it was a draft with some unanswered questions." Tbere 
was nothing in tbe document to justify marking the document "confidential" under ageney 
information security policy. Other agency personnel handling the doeument would have to 
assume that the document was classified. Further, no document with a classified marking 
can or should be turned over to the public until the document is declassified and the 
marking is removed. 

The Region 6 RCRA Program and Office of Regional Counsel worked closely with EPA's 
Assistant General COWlsel for Information Law to comply with EPA's FOIA procedures and 
public involvement policies as they related to release ofSandia documents. Because of this 
coordination with EPA Headquarters, a copy of this response is provided to the OGe to ensure 
that any issues regarding the FOIA and public involvement processes are effectively 
communicated and resolved at the appropriate level within the Agency. OGC has also expressed 
an interest in your concerns related to the use of the term "confidential" on internal deliberative 
documents. 
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OIG Response. Tbe findings in tbe report are based upon tbe actions of Region 6 
personnel. Prior FOIA releases are not addressed in this report nor has OGC contacted 
OIG on tbis subject or national security classification markings. 

2. The HR alleges that Region 6 oversight was not sufficient to detennine whether Citizen 
Action New Mexico's (CANM) allegations had merit or whether the New Mexico Environment 
Department's (NMED) actions and decisions were technically sound. Region 6 oversight of the 
Sandia Mixed Waste Landfill (MWL) was extensive, particularly for an authorized program, and 
was documented in the EPA Region 6 RCRA State Hazardous Waste Program Oversight 
Process. In addition, several supporting documents including the response letters to CANM 
dated December 13, 2007, and February 8, 2008, demonstrate the degree to which Region 6 
documented its oversight and communication with CANM. It is not clear what additional 
documentation the OIG beJieves Region 6 should have created to document oversight of the 
Sandia MWL. Documents referenced above are provided as attachments 2, 3 and 4. 

OIG Response. Region 6 misstates the report. The issue in the report is 
documentation of the Region's oversigbt. Specifically tbat documentation was insufficient. 
Since tbe agency did not document bow it resolved its concerns. OIG cannot determine if 
tbe Region's actions were adequate. Tbe Region does not address the specific 
documentation issues in tbe report. Tbe Region 6 Project Engineer stated that 
documentation of discussions witb NMED concerning tbe monitoring wells at tbe MWL 
were no longer kept in an effort to prevent CANM from issuing FOIA requests. The Chief 
of tbe Federal Facilities Section added tbat NMED was reluctant to engage in open 
discussions witb EPA because of frequent CANM FOIA requests. In contrast to tbe 
Region's actions, the EPA records management policy states at a minimum the Agency 
must, "Create, receiv~ and maintain official records providing adequate and proper 
documentation and evidence of EPA's activities." 

3. As discussed on the February 17,2010, call between Region 6 and the OIG, the Oversight 
Review document was subject to two FOIA appeals detenninations made by EPA Assistant 
General Counsel for Infonnational Law. This appeals process and the resulting decisions are an 
important point that should be included in the draft Report. Copies of the appeal determinations 
are provided as attachments 5 and 6. 

OIG Response. Tbe OIG did not make any recommendations regarding tbe release 
oftbe Oversigbt Review. 

4. The oro Hotline closeout letter for the Sandia MWL dated June 20,2007, (provided as 
attachment 7), refuses to examine CANM's complaint dated June 2006 because it was 
superseded by a pending lawsuit; two other ongoing investigations; and a notice of intent to sue 
EPA, NMED, and others; all filed by CANM concerning the same allegations. Those matters 
were pending in May 2007, when CANM's second OIG hotline complaint initiated this HR. 
However, the HR does not include any information regarding the outcomes of those matters, nor 
does it discuss their impact, if any, on OIG's investigation for the HR. We believe that the 
hotline complaint CANM filed in June 2006 was substantively similar to CANM's complaint 
filed in May 2007, which initiated the HR. Therefore, we believe the status and outcome of the 
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matters referenced above is relevant and should be discussed in the HR. 

OIG Response. This report addresses internal regional practices that violated EPA 
policies and guidance for marldng national security information, public involvement and 
records management. Tbe outcome or status of other allegations are not material to tbese 
issues. 

Sandia MWL Factual Background and Draft OIG Report Errors 

The HR is erroneous and misleading because it does not provide any context for Regional 
oversight activities. It focuses on the Sandia MWL groundwater monitoring wells and, 
specifically. Region 6's 2007 review of the wells in response to complaints from CANM but fails 
to provide any technical details. Based on this single narrow aspect. the MWL monitoring wells, 
the report mistakenly concludes there are flaws in our overall oversight program relating to 
national security, public involvement, and record keeping. 

OIG Response. nat is incorrect. OIG did not conclude there were flaws in the 
oversigbt program. Tbe purpose of the review was the Region's oversight of tbe MWL 
monitoring wells. OIG concluded tbat there was not sufficient documentation for OIG to 
make a determination regarding the Region's oversigbt However, the Regional 
Administrator comments that not documenting "informal" communications is bow Region 
6 oversight is practiced and mislabeling of documents is an acceptable practice if it is 
widely done is an indication of poor oversight practices. OIG believes that if these 
practices were widespread they would constitute a serious material internal control 
weakness. Consequently, we re(:ommended that tbe Regional Administrator, "Evaluate the 
extent to which the Region has kept information from tbe public, not ce(:orded oversight 
information, or mislabeled information as classified, to determine the extent of 
administrative action or training necessary to remedy the situation." The Regional 
Administrator denied there was a need to do that. 

The MWL is a 2.6 acre solid waste management unit (SWMU) located on the 8600 acre Sandia 
National Laboratories, New Mexico facility. Region 6's oversight of the New Mexico program 
involves a great deal more that just the Sandia facility. this small closed landfill, and its 
individual monitoring wells. Extensive infonnation regarding the details of our oversight 
activity as well as specific actions related to the 2007 monitoring well review were previously 
provided to the OIG, vernally and in writing. 

OIG Response. The specific allegations pertain to tbe Region's oversight of 
NMED's management of the MWL monitoring wells. As noted above we found insufficient 
documentation and noncompliance with EPA policies wbich we consider to be a material 
internal control weakness. If the weakness proves to be pervasive througbout the Region, 
then the effectiveness of all programs managed by the Region could be questioned. To tbat 
end, we recommended that the Regional Administrator determine wbether those practices 
were widespread; bowever, he declined. 
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National Security Claim 

The HR alleges that Region 6 violated national security policies and intentionally withheld 
infonnation from the public by marking one docwnent "confidential." Because the docwnent 
was a draft, and still pre-<lecisiona~ that allegation is overreaching and distorts the facts. 

OIG Response. Tbe Region avoids addressing tbe rad that Region 6 staff 
intentionally did not docnment dis.:ussions witb NMED to avoid releasing tbem to tbe 
public under FOIA. Region 6 also mislabeled a docnment as uconftdential" and, tbe 
national se.:urity marking sbonld be removed. OIG does not know wbat the intent was, but 
Regional personnel equated tbe term confidential to deliberative draft and said tbe purpose 
of the marking was to keep tbe document from CANM Regional personnel provided OIG 
with emails jodicating tbat tbe documeot was originally prepared for release but later 
decided to withhold tbe document. Regional personoel stated that tbey did not preseot the 
document to CANM because tbey did not waot to burden tbe publi.: witb overly tecbnical 
information. Regional personnel added tbat the document was a deliberative draft. 

The December 12,2007, document marked "confidential" and described as the "oversight 
review" in the HR was the last draft summary of Region 6's staff review of the old groundwater 
monitoring system at the MWL. This particular document was marked "confidential" and 
"draft" because it was an internal deliberative working draft, not because the authors intended to 
make a national security classification. Several members ofour staff with geology, engineering, 
and groundwater monitoring experience reviewed avai1able information for the MWL and 
provided their opinions and perspective, which were documented in various draft summary 
documents. In fact, the draft document has never been finalized. Accordingly, as the 10 
investigators are well aware, this document went through the Regional FOIA review process and 
was withheld as deliberative under Exemption 5 ofFOIA, 5 U.S.c. § 552(b)(5) by the Deputy 
Regional Administrator, Management Division. After the Freedom ofInformation Act (FOIA) 
requestor filed two administrative FOrA appeals, EPA's Office ofGeneral Counsel upheld the 
Region's appJication of Exemption 5 and denied both appeals. These facts do not appear in the 
HR, thus making the report misleading by omission. Moreover, a marking on the document does 
not control whether the document will be released under the FOIA. As happened here, the 
Region (or appropriate program office) will still review the record to determine whether it is 
exempt or releasable notwithstanding a designation. 

OIG Response. We have previously addressed the markings on tbe document. We 
made no recommendation to release the oversight review to the public. 

Public Involvement 

Since New Mexico's RCRA authorization, NMED has been the permitting authority for this site 
and Region 6's role is oversight of the entire authorized RCRA program for New Mexico. The 
NMED regulatory permitting process includes appropriate public notice and comment 
opportunity. Historically, opportunities for public participation have been plentiful. The Final 
Order issued by the NMED Secretary of the Environment in 2005 for MWL remedy selection 
provides for additional, greater opportunity for public participation than required by the 
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regulations. The Department of Energy (DOE) commissioned a Citizen's Advisory Board 
(CAB), which met at least quarterly from the late 1990s until September 2000 to discuss issues at 
the MWL. This forum allowed the public, regulators. and local experts to openly discuss and 
debate technical issues and solutions for the MWL. EPA was an ex officio member and CANM, 
as a full CAB member, was an active participant in these discussions. The DOE has continued to 

hold quarterly and semi-annual public meetings to discuss environmental issues at Sandia. At 
the MWL, Region 6 has participated in site activities far beyond that which is normally done in 
overseeing an authorized State's implementation of the RCRA program. 

OIG Response. The above comments are not relevant to Region 6 internal 
management control wealrnesses. 

Region 6 has been actively involved with the MWL site for many years; therefore, the HR 
statement that the Region only became involved with the MWL after we received a request from 
Senator Bingaman is incorrect. CANM asked Region 6 to assess the monitoring wells in March 
2007 and apparently contacted the Senator at nearly the same time, preempting our response to 
CANM. Further, Region 6 had already been in contact with CANM and provided them with 
more than 500 pages ofdocuments under FOIA in February 2007. The extent of our prior 
involvement at the MWL is not reflected in the HR, probably because the OIG investigators only 
requested Region 6 records dating back to March 2007 (10/0212008 email, names of OIG and 
Region personnel redacted here). 

OIG Response. The report attributes the statement to the Region's Project 
Engineer for Sandia. The extent of her statement was that the Region became involved 
with the MWL monitoring wells after a request froln Senator Bingaman. Although that 
should be discernable from the text, we will add "monitoring wells' after the MWL 
statement. 

As stated above, the so called "oversigbt review" document was not provided to CANM because 
it was one of many draft versions, withheld under Exemption SofFOIA, 5 U.S.C. § SS2(b)(S). 
Our response regarding the well was provided to CANM in the December 13,2007, letter. whicb 
informed CANM that NMED's overall actions and decisions for administration of the authorized 
program were consistent with applicable RCRA requirements. We found no evidence to indicate 
that the MWL posed an imminent or substantial danger to citizens or the groundwater supply. 
Because NMED had already directed the DOE and Sandia to install a vegetated cover and 
replace several wells, we believed these concerns were already being properly addressed by the 
State. 

OIG Response. l'be conclusion provided to CANM was that overall actions and 
decisions for administration of tbe autborized program were consistent with applicable 
RCRA requirements. That conclusion left unanswel'ed some speeific concerns Region 6 
expressed in the Oversight Review with NMED's management of the MWL monitoring 
wells. However, the Region bas no documentation to show wbat steps taken, if any, to 
resolve their specific concerns or how tbe overall conclusion was reached in spite of their 
concerns. 
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While the Region believes it was important to respond to CANM's letter regarding the 
monitoring wells, it must be given proper significance as a State oversight matter and reflect to 
what extent this narrow issue should receive the Region's limited oversight resources. While the 
Public Involvement Policy encourages outreach and technical support to the public they also 
recognize that the Agency's limited resources should be spent on the highest priority issues. 

O[G Response. Region resources bad already been consumed to develop tbe 
Oversigbt Review. Despite its concerns expressed in tbe Oversigbt Review, Region 6 
provided assurances to tbe public. Tbe above comment implies tbat the concerns were left 
unresolved due to resource Issues. 

To further put this investigation and Regions 6's oversight activities into proper prospective, the 
HR focused on a single SWMU. the 2.6 acre MWL. which operated from 1959 to 1988. The 
MWL has a total ofseven monitoring wells. There was no known release ofcontamination to 
the groundwater, the landfill contents were well-documented. the depth to the regional aquifer 
was nearly 500 feet, the distance to tbe nearest drinking water well was 4.6 miles, fate and 
transport modeling showed a low risk ofcontaminant release, there were no surface water 
features in the area, and there was little mechanism for contaminant transport due to the desert 
climate. Elevated levels ofchromium and nickel, found in some older wells in the past few 
years, were investigated with down-hole video cameras but considered anomalous because the 
videos showed substantial corrosion of the well screens and there was no other known source for 
chromium or nickel in the landfill. This conclusion was supported by documentation of this 
problem at other sites and similar experience at Sandia where chromium and nickel exceedences 
stopped when wells with stainless steel screens were replaced with PVC. Conditions found at 
the MWL would normally dictate this SWMU be a low priority for oversight review, but 
nonetheless it has received direct review due to CANM's multiple requests. AU of this 
information was available to the investigators but does not appear in the HR. 

O(G Response. The above statement is not relevant to noneompliance with EPA 
record management and publie involvement policies. 

Records Management 

The HR report raises concerns about our recordkeeping practices. The Region believes it 
maintained information sufficient to respond to CANM's inquiry about the wells. In 2007, when 
the Region was developing a reply to CANM concern regarding the monitoring wells, the project 
engineer retained all internal documents such as the staff notes and draft review summary 
documents generated throughout the time we were attempting to put together a response to 
CANM. These drafts were shared with supervisors and management, and many deliberative 
discussions occurred verbally and in writing. As the staffcontinued to research the issues. the 
drafts were updated and the format evolved. The decision to provide our conclusions to CANM 
in a letter was made by Region 6 management The fact that the Region subsequently responded 
to CANM in a letter format does not alter the predecisional character of the draft documents or 
justify the HR claim that Region 6 intentionally misled or hid information from the public. 
Release of prede.cisional material would discourage open, frank discussions on matters of policy 
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between subordinates and superiors prematurely disclose proposed policies before they are 
finally adopted, and cause public confusion by disclosing reasons and mtionales that were not in 
fact ultimately the grounds for EPA's action. Our December 13.2007, letter to CANM indicated 
that NMED acted reasonably within its discretion as the pennitting authority for the MWL. 
Further, the issues CANM mised either were previously settled or would become moot upon the 
imminent installation ofnew monitoring wells and the vegetated cover. Therefore, we saw no 
public benefit to rehashing past issues when there was no apparent environmental threat or harm. 
Instead, we chose to focus on data from the new wells when it became available in order to 
resolve any ambiguities. 

OIG Response. The report criteria is the EPA records management policy. The 
Region's assertion that it maintained sufficient records does not demonstrate compliance 
with this policy. Intentionally not recording information to avoid FOIA is not recognized as 
an agency records management tool. 

The HR claims that Region 6 intentionally discontinued recordkeeping are without merit. The 
claim that we did not document our decisions on the monitoring wells is also puzzling because 
we had no fmal action or permitting decision to make with regard to the wells. That decision 
was the responsibility ofNMED because NMED now has the responsibility to issue ReRA 
permits within New Mexico. The Region's role was to provide oversight of the State's 
implementation of the program and to make appropriate responses to inquiries from the public 
concerning the State's implementation. The need for Region 6 to conduct ongoing 
documentation of this specific MWL was negligible because the corrective action plan was 
already in place and being implemented. Our mid and end of year program oversight reviews 
have demonstrated and documented that NMED has met the Region's oversight expectations for 
Sandia and its other ReRA facilities. All of this infonnation, along with the technical review 
drafts, notes, and other documents, was provided to the investigators. 

OIG Response. The Region ignores that its staff told OIG that they did not 
document communications with NMED to deliberately keep CANM from information 
througb the FOIA process. The Records Management Policy requires the Region to 
document its oversight activities regarding the MWL monitoring wells, which it did not do. 

The Region attempts to work with its States in a collaborative manner to address issues that 
might arise at a particular facility. We prefer to initially discuss these matters informally to 
gather information without unnecessary confrontation, as we did with the MWL wells. Often, 
that provides clarification and resolves the concerns. This is not an attempt to defer to the State 
without documentation, as the HR alleges, but rather that's the nature of"oversight." The 
intemctions between EPA and NMED occur as a back and forth dialogue because, when doing 
environmental or groundwater monitoring, differences of opinion sometimes arise on the "best 
way" to proceed. We must use experience and judgment in our dealings with authorized States, 
and the Region believes it's appropriate to defer to the authorized entity as long as they act 
reasonably within their discretion and follow the appropriate administrative requirements. Once 
again, this was explained to the investigators, but it does not appear in the HR. It is unclear how 
the HR can conclude that we failed to generate adequate documentation for the 010 to make a 
determination ifCANM's claims had merit but the OIG was able to determine that we deferred 
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to NMED on our disagreements. The OIG appears to misunderstand the difference between 
responding to a citizen inquiry and the oversight ofa state's entire authorized ReRA program. 
The HR factually only discussed our response to CANM's inquiry about the wells, while its 
recommendation directs that we "develop or update our oversight," presumably for all the 
Regional state programs. 

OIG Response. The Region ignores that its staff told OIG that they did not 
document communications with NMED to deliberately keep CANM from information 
through the FOIA process. Further, the Region did not have sumcient documentation to 
show that it determined deferring to NMED was an appropriate decision. 

The fact that the HR focuses exclusively on our response to a citizen inquiry also does not 
correspond to what it stated in the Scope section of the HR on page 2. The HR states that "We 
[OIG] limited our review to EPA's oversight responsibilities as defmed in applicable regulations 
and the memorandum ofagreement (MOA) with the State;" however, there was no discussion in 
the HR concerning EPA's oversight responsibilities as defmed in those applicable regulations 
and the MOA. In fact, the Region's mid year and end of the year oversight reviews are required 
by the MOA. This infonnation concerning our oversight of the New Mexico program was 
shared with the investigators but was not discussed in the HR, and thus it is misleading by 
omission. We believe that this infonnation was left out because it demonstrates that the Region 
does a very good job in overseeing the New Mexico program. Even the title of the HR 
demonstrates a lack of understanding of the nature of state oversight, i.e., "Region 6 needs to 
Improve Management ofOversight at Sandia Landfill." The State manages oversight of the 
Sandia Facility and, even more narrowly, this one particular Landfill. The Region oversees the 
State's program. 

OIG Response. The Region is again incorrect. The purpose of the review as stated 
in the notification letter to Region 6 and the draft report was to ... "determine if EPA 
Region 6 carried out its oversight responsibilities regarding the Sandia National 
Laboratory's mixed waste landfill." The sentence from the Scope and Methodo]ogy section 
of the report is taken out of context. The full context says ... "We conducted audit work 
from December 2008 to September 2009 in accordance with generally accepted government 
auditing standards. Those standards require that based on our objectives, we plan and 
perform the audit to obtain sufficient and appropriate evidence to provide a reasonable 
basis for our findings and conclusions. We reviewed documents, regulations, the New 
Mexico/EPA memorandum of agreement governing NMED's Resource Conservation and 
Recovery Ad (ReRA) program, and annual and semiannual reviews. We interviewed 
EPA Region 6 RCRA program managers and tecbnical experts who work with New 
Mexico. We also interviewed members of CANM." 

"We believe that tbe evidence obtained provides a reasonable basis for our findings 
and conclusions based on our audit objectives. EPA has granted the State of New Mexico 
primary responsibility for enforcing the ReRA program within its boundaries. We limited 
our review to EPA's oversight responsibilities as defined in applicable regulations and tbe 
memorandum of agreement with the State.» 
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The HR states that we mislead CANM because one ofour earlier, internal "draft letters" initially 
said we would send an Oversight Review report but then we did not include the Review in our 
final letter. How a draft letter we never sent to CANM could mislead them is not clear. Instead 
of finalizing this version of the draft review document, we chose to provide a response in a letter 
to CANM on December 13,2007. We were not attempting to mislead CAMN but rather 
circumstances were such that the State had decided to order Sandia to put in new weBs, which 
we believed made the report irrelevant and fmalizing it a waste of resources, 

OIG Response. Tbe report says that we found the Region's actions to be 
misleading, but not because tbe oversight review was not sent. As we state in the report, 
tbe Region's actions were misleading wben tbe EPA concerns were consistent with 
CAMN's but that information was not disclosed nor was the basis for any resolution of 
tbose concerns documented. 

Current Conditions at Sandia MWL 

Four groundwater monitoring wells at the MWL have been pLugged and abandoned. One new 
background well and three new downgradient monitoring wells were installed in 2008. New 
monitoring results for constituents ofconcern show no indication of contamination to 
groundwater from the MWL. There is also no indication of chromium or nickel beyond 
background levels, which supports the previous conclusion that elevated levels ofchromium and 
nickel were due to stainless steel well screen corrosion. This infonnation was provided to the 
investigators in June 2009 but is not discussed in the HR. Since then, the vegetated cover was 
completed in September 2009 and monitoring results continue to be below actionable levels, as 
expected. 

OIG Response. Tbe above statement is not relevant to tbe report issues. 

Response to Recommendations 

1. 	 Comply with EPA's national security, public involvement and records management 
policies, including removing the national security marking from the December 2007 
Oversight Review. 
a. 	 Ensure that the opinions of technical staffand nontechnical staff are documented 

to support EPA's oversight decisions. 
b. 	 Develop or update oversight standard operating procedures to ensure compliance 

with these policies. 

Region 6 Response: Region 6 feels that we did comply with public involvement and records 
management policies to the extent they apply. As stated above, the term "confidential" was used 
on the Oversight Review document to indicate that the document was draft and pre-decisional. 

OIG Response. Region 6 comments are nonresponsive to the recommendations. 
EPA policies regarding records management, public involvement, and national security 
information apply to all EPA Headquarters Programs, Regions, Laboratories and otber 
Offices. Region 6 failed to document its fact gathering and resolution of tbe differences 
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between its technical opinions and tbat of NMED. Region 6 staff intentionally did not 
produce documentation of tbelr official activities so that could not be obtained througb 
FOIA. Region 6 continues to defend marking unclassified documents "coufideutial" 
despite EPA policy tbat probibits it. 

Region 6 believes that the technical, nontechnical. and management oversight documentation for 
the Sandia MWL was sufficient to support EPA's oversight role, and we do not concur that 
additional measures are required. The Public Involvement Policy applies to EPA decisions. In 
this instance, our role was limited to oversight ofNMED's authorized program; therefore, we did 
not have the authority to make a permitting decision. In a similar vein, the OIG's discussions 
about Regional actions (or inaction) "not to provide documentation" appear to be based on the 
OIG's belief that EPA in its oversight role·.. had a duty to create more, unspecified original 
documents or records. The OIG does not cite any policy or guidance to support its conclusion 
that the Region did not meet the required threshold for creating documentation in the 
performance ofoverseeing a program authorized to the state. Given the very extensive oversight 
and resources the Region has provided related to this singular landfill, the OIG's hurdle seems 
excessively high and not sensitive to good stewardship of limited resources. The Region 6 State 
Hazardous Waste Program Oversight Process document completed at mid and end ofyear grant 
reviews as well as site specific documentation related to the Sandia MWL meet the requirements 
for this documentation (see attached EPA Region 6 RCRA State Hazardous Waste Program 
Oversight Process, Attacrunent 2). 

OIG Response. Region 6 detailed comments stated tbat when issues arise the 
Region prefers to discuss them informally to gather information without unnecessary 
confrontation to provide clarification and resolve concerns. The Region states tbat is not 
an attempt to defer to tbe state without documentation, but rather that's the nature of 
"oversigbt." EPA Policy 2155.1 states that each office within EPA is required to establish 
and maintain a records management program witb that will create, receive, and maintain 
official records providing adequate and proper documentation and evidence of EPA's 
activities. Region 6's preference to perform its official responsibilities informally does not 
relieve it of tbe requirement to document tbe activities it performs in accomplishing its 
duties. Proper documentation requires the creation and maintenance of records that 
document tbe persons, places, things, or matters dealt witb by the agency; make possible a 
proper scrutiny by the Congress or other duly authorized agencies of tbe Government; and 
document tbe takiug of necessary actions, including all substantive decisions and 
commitments reached orally (person-to-person, by telecommunications, or in conference) 
or electronically. 

Because Region 6 complied with public involvement and records management policies, we do 
not concur with recommendation lb. If the Agency determines that the use of the teIDl 
"confidential" should no longer be used as a common practice, Region 6 will update standard 
operating procedures to make this decision clear to staff and management. 

OIG Response. Agency policy is that "Confidential," "Secret," and "Top Secret" 
should only be used on classified documents. Tbe violation of controls establisbed to 
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safeguard classified information is not excused by past common practice and tbe comments 
document a Region-wide control failure. Tbe Region's comments also indicate a serious 
deficiency in management control environment wben management ignores agency controls 
in favor of ease ofpast common practice witb tbe explanation tbat everyone does it. 

2. 	 Evaluate the extent to which the Region has not recorded oversight infonnation, or 
misclassified infonnation, to detennine the extent of administrative action or training 
necessary to remedy the situation. 

Region 6 Response: The scope of this recommendation extends far beyond the Sandia MWL 
and the ReRA program. However, Region 6 did comply with public involvement and 
records management policies in the Sandia MWL case and believe our Regional public 
involvement and oversight processes are effective and in compliance with applicable laws. 
regulation, and policy. We do not believe a new evaluation is needed and do not concur. 

OIG Response. Tbe report found tbat tbe Region bad internal control deficiencies 
regarding public involvement, record keeping, and marking documents in tbe work 
performed. The Region'5 comments, particularly tbose regarding tbe widespread 
mislabeling of information as "confidential" and undocumented "informal" oversigbt 
demonstrate systemic material control weaknesses in tbese areas. The Region's 
comments, sucb as tbe refusal to address misuse of confidential markings witb tbe 
explanation, in effect, that everyone does it, also indicates a deficient control 
environment. 

Tbe control environment is tbe organizational structure and culture created by 
management and employees to sustain organizational support for effective internal 
control. Tbe organizational culture is also crucial witbin tbis standard The culture 
sbould be defined by management's leadersbip in setting values of integrity and etbical 
bebavior but is also affected by tbe relationship between tbe organization and central 
oversight ageneies and Congress. Management's pbilosopby and operational style will 
set tbe tone witbin tbe organization. Management's commitment to establisbing and 
maintaining effeetive internal control sbould cascade down and permeate tbe 
organization's control environment wbicb will aid in the successful implementation of 
internal control system. 
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Appendix B 

Attachments to Agency Response to Draft Report 

For this appendix, go to the following: 

www.epa.govloigfrtportsl201012010041+10-P-0100 aDpB.pdf 
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AppendixC 

Distribution 

Office of the Administrator 
Deputy Administrator 
Regional Administrator, Region 6 
Agency Follow-up Official (the CFO) 
Agency Follow-up Coordinator 
General Counsel 
Associate Administrator for Congressional and Intergovernmental Relations 
Associate Administrator for Public Affairs 
Audit Follow-up Coordinator, Region 6 
Acting Inspector General 
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Attachments to Agency Response to Draft Report, 
IIRegion 6 Needs to Improve Oversight Practices" 

Report No. 10-P-0100 

Apri/14, 2010 


Scanned-in versions of the attachments are provided. Ifyou have accessibility issues. 
contact our Office ofCongressional, Public Affairs and Management at (202) 566-2391. 

Note: We have redacted information in this appendix. Exemption (b)(6) of the Freedom of 
Information Act permits the government to withhold names of individuals when disclosure 
ofsuch information "would constitute a clearly unwarranted invasion ofpersonaJ privacy." 
[5 U.S.C. § 552 (b)(6)] 
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INTRODUCTION 

States that have been authorized under Section 3006 of the Solid Waste Disposal 

Act, as amended, administer most of the hazardous waste programs under the Rewurce 

Conservation and Recovery Act (RCRA) in Region 6. State'programs are administered 

in Arkansas, Louisiana, New Mexico, Oklahoma, and Texas. The Environmental 

Protection Agency (EPA), however, retains significant responsibilities with Congress for 

ensuring that the States are administering programs that comply with the federal RCRA 

statutes and regulations. This document outlines the Region 6 process for conducting 

oversight of the State RCRA programs. This is a "Hving document" that will be 

continually improVed and updated according to the national Annual Commitment System 

goals and measures. 


Purpose 

The purpose of this document is to provide clear goals and an outline of measures 

to use in State oversight 'of the Resource Conservation and Recovery Act program in 

Region 6. Overall, it provides a clarification ofour current policy for state oversight and 

a venue for documenting our oversight activities. 


Policy Statement 

Our oversight policy is to work with the Region 6 states to achieve results toward 
our common goal ofprotectioo._ofhuman health. and the env.ironment. The Memorandum 
of Understanding (MOU) and the Memorandum of Agreement (MOA) that we have with 
,eaeli stateClearIY define tne iOlesiiiKf responsi'6ilitleSOlilie-state-anaEPA. . As each state I 
has attained more authority for implementing the ReRA program, we feel it is our job to I'

Iidentify opportunities for enhancement and work with the states through partnerships to 
improve how we carry out our common mission of protecting human health and the 1 ­

environment. 
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OVERSIGHT ACTIVITIES 

The RCRA Hazardous Waste Program is made up ofa number of components: 
Permitting, Corrective Action, Compliance Assurance and Enforcement, Information t, 
Management, and Authorization. This document addresses pennitting, corrective action, 

authorization, and infonnation management through the Multimedia Planning and 

Permitting Division. The Compliance Assurance and Enforcement Division haS an 

oversight process for their respec:tive program, known as the State Review Framework. 

The RCRA Project Officers work closely with members ofeach program area to ensure 

effective implementation of the state·delegated program. The oversight and monitoring 

of state cooperative agreements (the type of assistance agreement used in our program) is 

an ongoing process that includes making sure that aU programmatic terms and conditions 

in the award agreement are satisfied. 


OUf oversight activities are centered on four components - I) ~he cooperative 
agreement process, 2) the ~uthorization process, and 3) the technical assistance and 
pennit review process, and 4) data management. An area that adds to the overall 
effectiveness of the ReRA program through forward~moving initiatives handed down 
from EPA headquarters is captured in the Progress of Voluntary Programs Section. 

Section 1: Cooperati'Ve Agreement Process 

• 	 Review of the State's application for Section 301 t funding, including a thorough 

review of the costs associated with the activities to be accomplished; 


• 	 "NegOtJatloo:oTit-work plan that reflectS bolli-State-and EPA gOlds and 

responsibilities for the authorized RCRA program; 


• 	 Approval of a Quality Assurance Project Plan and Quality Management Plan 

before work begins~ 


• 	 Communication with the State, through monthly conference calls ifappropriate, 

to identify problems and successes as early as possible; and, 


• 	 Formal review of the State's perfonnance at mid and end-of-the-program year, 

with at least one of these reviews being conducted on si-Ie and each followed by a 

report to tbe State. 


Mooitoring and Measuring Cooperative Agreement Commitments: 

Monitoring commitments consists of tracking the State's progress with 
implementation of the ReRA program as well as conducting a joint analysis with each 
stJte. The joint analysis includes evaluating the project outputs, identifying success, 
iJt:l1lifying opportunities for enhancement, identifying appropriate solutions, and tracking 
progress of action items. Follow-tip on these items is essential to monitoring progress . 

.. 



The purposes for monitoring program progress are to: 

• 	 Identify project outputs, successes, and opportunities for enhancement; 

• 	 Provide recommendations and associated. time frames for addressing . 
opportunities for improvement; 

• 	 Identify action items and follow-up on previously identified action items; 

• 	 Follow-up and document the status of EPA recommendations; and. 

• 	 Provide a communication mechanism to management on the successes and 
opportunities for enhancement. 

In the case ofRCRA Tribal Grants, no Midyear Report is scheduled, but 

Quarterly Progress Reports are due to the Project Officer 30 days after the end of each 

quarter, and at the End-of-Year. 


Thirty calendar days following the mid-point and the end-of-the-project period, 

the States submit progress reports containing a summary of activities conducted and 

issues faced during the project period. The evaluation reports contain an assessment of 

the State's progress to date, and the probability of reaching the end goals. If the State's 

objectives or goals have changed or ifthey foresee problems in meeting the end goals, the 


. ev8luation report musfdiscusS the situation, and provide a plan ohctlol1 with an 
-asseeiated-time-fTame-fer-addmssing-the-problenr. Thefinal-Efld-ef-¥ear· pragFeS:!H'epert ,..-- ­
should contain a self-evaluation of program activities, reflecting on the aspects ofthe 
program that were successful, and those thac were unsuccessful. Each state must submit a 
final Financial Status Report no later than 90 caJendar days after the end of the project 
period. ~ 

Sedion 2: Authorization Process 

The workload for each Region 6 Slate's RCRA Program has increased steadily 

over time due to increased a.uthorization of ReRA rules to the States. Over 302 rules 

have been promulgated under RCRA since the statute was signed into law in 1976. 

Consistent with the national po1icy that RCRA is designed to be implemented by the 

States, Region 6 States have sought and been authorized to implement most of the 

Federal program, including the ReRA L:base program" (authorized in 1984). A summary 

of the major rules for which Region ,6 States have sought and/or obtained authorization is 

presenled in Table L 


s 




TABLE 1: KEY AUTHORIZATION RULE STATUS 

(X) denotes Region will authorize State for this rule in FY 2001; . 
(0) deBotes State has adopted the rule, but authorization has not yet been graB1ed; 
(Y) Authorized. 

Monitoring and Measuring Authorization Progress: 

Region 6 uses the framework provided in the Capability Assessment guidance 
document issued by the .office ofSolid Waste and Emergency Response, dated January 
28.• 1992, for the component of this oversight. 

8eetion·J.: Te('bnical-:As~istllnce-and-Permit Review-Proee,"-~ 

Region 6 has historically provided technical assistance to states in a wide variety 
of program areas; including program and information management, regulatory 
interpretations, technical assistance in areas such as ground water modeling, and other 
corrective action areas such as characterization ofcontamination. risk characterization, 
and remedy selection/design. As part ofour oversight role, EPA will monitor permit 
issuance, pennit modifications, as welJ as review issued permits for tectmi(al and 
programmatic consistency. 

The criteria for selecting pennitslapplK:ations will consist of coordinating with 
each state on which applications will receive the most benefit ofan oversight review; the 
types of permits and the availability of documentation. The Region will request all 
permit infonnation required for the review from the state agency authorized to implement 
the RCRA program. [fthe state is not able 10 provide the needed infonnation then the 
Region will coordinate with the State on contacting the facility directly to obtain the 
infonnation. 

6 



I 
,. 


I 

The following table identifies the reviews to be conducted for each state: 


State 

Annual 

Reviews 


I I~ I~.. 
For Louisiana and Texas. two reviews are included. to account for Hazardous 

Waste Combustors. This arrangement may be changed to address future permitting 
activities. The types ofpermits to be reviewed may be based on the 'priority ofpermitting 
activities with reference to issuance ofpermits for interim status or new facilities and 
pennit renewals. This may include: post-<:losure permits~ closure permits. hazardous 
solid waste amendment (HSWA Only) pennits. or any other hazardous waste permitting 
mechanism deemed appropriate. . 

Monitoring and Measuring Permit Progress: 

Our GPRA permitting goal for FY 2008 under Goal 3: Land Preservation and 

Restoration, Sub-objective 1.2 is to have approved controls in place at permitting baseline 

facilities in order to prevent releases from ReRA hazardous waste management units. 

Our second goal is to update controls by reaching our percent permit renewal goal. These 

goals will be one way by which a State's permitting program will be measured. Another 

way to monitor the State's permitting program is by reviewing issued permits for 

teclmical and programmatic consistency with the Federal requirements. The number of 

pennits that will be reviewed in New Mexico is as follows: 


...New-Mexjco...Envif'Onment-DepaJ1ment(NMED)..fe-=mit.A.ssistanee..aDd.R~.iew:--~~-..__. 

EPA will review one permit each year issued by NMED. The task will include 

review ofa facility'S permit application. the supporting documents, and the final permit. 


Section 4: Data Management Process 

The States must maintain the RCRAlnfo database in order to provide a complete 
and accurate picture of program accomplislunents and to support RCRA program goals 
developed for the Government Performance and Results Act (OPRA). The reporting of 
the nationally required RCRAlnfo core elements is necessary to review and tract RCRA 
program progress. A complete list of the nationally defined ad required values for both 
Permit Event Codes and Corrective Action Event Codes can be found on the RCRAlnfo 
website under the "Help" screens. 

Monitoring and Measuring Data Management 

Data management reviews are part of the midyear and end-of-year review 
process, as covered by the Cooperative Agreement. 
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Section 5: Progress of Voluntary Programs 

EPA and the States work together to promote several national initiatives. Two 
prominent programs in Region 6 are the Ready for Reuse Program and the National 
Partnership for Environmental Priorities (NPEP). These programs are voluntary for the 
States and participating companies. EPA appreciates the States' participation, and aU 
effort by the states will be viewed as enhancements to the overall ReRA program. 

Monitoring and Measuring the progress of Voluntary Programs 

Voluntary programs will be viewed as enhancements to the overall ReRA 
program. 

I 
I 
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ATrACHMENT A 


6PD RCRA PROGRAM REVIEW CHECKLIST 


Date ofEvaluation: __.=End~~o:.!..f....!Y~ear~2~O~O~8____________ 

Progra'm: ReM Section 3011 Hazardous Waste Management Program 

Delegated State:,_.....!N'-!e~w~M~e~x~i~co~____________ 

EPA Contacts: 
Program Manager. _.....!Pua~u!l..1~S~ie:!.!mi.2i~ns~k~i_____________ 

Grants/Project Officer: _L!:!Y,l2nn~P!...ln~·n!.!lc~e,--____________ 

Technical Assistance Coordinator: .-N~ic~k=-=S~to~n!.!le!:.-_________ 

State Contacts: 
Program Manager: ..-James Bearz; 

GrantsfProjeet Officer: _--!:B2n~·an~H:..!:o~l~to2n!...-__________ 

Summary of Review: 

I
I . 

I· 
I 

I 

I 
! 
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EVALUATION'PROGRAM REVIEW 
INDICATOR 

I ) 

$ectipn,1;: 

'" '. , •..••• 

r..nmtI"atiJte 
'.... .~.. .' 

A 

.:,< , ..~ . , 
. ' 

.,..." , .,. ' . 

' ...... ~Reyh!w 
la) Annual grant 
commitments have beep met. V 

Ib) On Track to Meet GPRA 
CA goals, 

Ie) On Track to Meet aPRA --I" 
pennitting goals 

.,... ,.- - _.- ...•.-~ -, ... ,--~- ~-~--.~.~ 

t d) Grant funds used 
appropriately. * 
Ie) AligrunentofStatelEPA 
strategies and long-tenn * planning tools 

Section 2: Authorization Process Review 
29) .Timeliness and 
completeness of authorization v 
packages 

I Key: * -Meets Federal Requirements 

COMMENTS 

;. .~". " 
, 

The state has completed J CA999 
and I closure verification from its 
two-year work plan (08-09). In 
addition, of the annual goal of 71 
hazw:dous waste inspections, a total 
of 10.1 were accomplished, 
exceeding the annual goal. 
At the end of grant year 2008, the 
State had 86% Human Exposures 
controlled; 59% Groundwater 
controlled. The 08 goals are 95% 
and 80% respectively. NM has 
already exceeded the 08 goals for 
site-wide remedy selected and 
construction completed. 
At the end of grant year 2008, the 
State had 71% facilities pennitted 
and 14% renewals completed. The 
08 goals are 95% and 35% 
respectiyely. The 2008 renewal 
gooI' was 35% and' fhe' Stale had 

~~.. ,petmitted.29~ af.the..baseline---­
facilities. 

Revision application for ReRA 
Clusters XIII through XV is 
overdue. Recognize that John 
KieJing met with Alima Patterson 
while in the Regional Office on 

...J Needs enhancement 

~ .,. 

1----" 

1 EPA continues to recognize the fcvel ofeffort thai the State of New Mexioo faces with its work on. federal 
fa<:ilities, especially at the Los Alamos National Laboratory. 

10 
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PROGRAM REVIEW 
INDICATOR 

2b) Meets Authorization 
requirements 

EVALUATION' COMMENTS 

216-7/08 to discuss the 
authorization package and ReRA 
Cluster XVI. The checklist for this 
cluster is now available on the 
Internet. 
EPA has been working with the 
State on authorization activities, 
especially adopting the used oil 
provisions. 

NM submitted an authorization 
application for Used Oil to EPA on 
February 22, 2008. This 
application was due to EPA on 
December 31> 2007 as ·providcd for 
in the 3011 Work Plan. 
The authorization application for 
Cluslers XIII through XVI is due to 
EPA in 2009 according to.the 3011 
Work Plan. 

2e} Maintenance of legal 

authority necessary to carry out 
 ..J 
-defegateap:rogram. .. . . , ,-.. 
"4} E¥aluatiGn of State's f-___ "W"----- --.-----.----.....--. .",- ....----f-----­'d' n ...... _.__ 

resources to carry out the 
! 
rprogram 
! 
I 
ISecJlon J: Te.c.hnical AssiatimceIPermit Review 
I"

3a) Pennits reviewed as part 
of our pennit review process is 
(are) technically defensible. 

IRinchem permit was reviewed in 
Igrant year 2008 and that pennit is 

technically defensible. 
3b) Permits reviewed as part 
ofour perm~t review process is In progress 
(are) cQnsistent witb federal 
requirements. , 

I· 

3e) Performance srandards 
have been established and In progress 
implemented for permitslposl­
closure pennits 

IR6 conducted a review of certain I 

technical and regulatory aspects of i 
j.

Sandia's MWL and provided 
written response to Citizen action [­
in December 2007. We found 
State's overall actions technicaUy " 
sound and consistent with the 
regulations. 

II 



PROGRAM REVIEW 
INDICATOR 
3d) Public participation 
requirements met/State agency 
records are compreh~sive, 
organiZed. maintained and 
accessible to. the public. 
3e) Corrective Action progress 

EVALUATIONI COMMENTS 

In progress 

R6 provided technical comments 
In progress on Sparton's 2003 - 2006 Annual 

Reports which require joint EPA, 
NMED approval per the 2000 
Consent Decree. The state has a 
plan to make progress in the area of 
Human Exposures. Large complex 
federru facilities make this more 
problematic than in other states. 
" 

.,::" .. 
Sedioft.1: RCRA:D/ltl;f. Manaf!e1rl:en!R'iwiew 
4a) Updates databases in a 
timely· way 
4b) Conducts Staff Training T:.r 

Sec;tion5t J)I!V'eIQ~~nto.fNationllllnitiativl!sR-eviiW 
. -Sar cvaluatlohof"voluntary 
. -pmgmms-ad~ag-aati9nal---

initiatives 

Sb) Progress for meeting new 
GPRA goals aligned with new 
initiatives. 

- , '''NiiiwnaTPiiitnersnljJ for 
'---- ---~------- ~1I1P',ient;es (NPEP-~r- ­* The EPA's R6 Priority Chemical 

Reduction Team, in coordination 
with Michelle Vattano (NMED), 
will be conducting a joint (Green 
Zia and NPEP). outreach workshop 
in 2008. 

Land Revitalization 
In the first half of the fiscal year, * 
NMED supported EPA Region 6's 
efforts to evaluate facilities with 
(site-wide) CA999 determinations 
for land reuse measures/indicators. 
In the second half of the year, EPA 
will be seeking NMED's assistance 
to evaluate the remaining 2008 
GPRA f.lCilities. 

In the second halfof the year, 
Region 6 added Phillips 

12 
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PROGRAM REVIEW 
INDICATOR 

EVALUATJON1 COMMENTS 

. 
Semiconductors to the list ofsites 
For Ready for Anticipated Use 
(RAU). In FY 09, EPA will be 
working closely with NMED to 
evaluate additional GPRA 2008 
and ReRA 2020 sites for RAU. 
and collect the Universe (acres) for 
the rell)tlinder ofthe facilities on 
the RCRA 2020 baseline. 

I 

i 
I 
t 

i 
! 

! 
~ 

1 Key: *= Meets Federal Requirements ..J ,. Needs enhancement 
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( J Troy Hill . 

AssociaJe Division Director for RCRA Programs 

Multimedia Planning and Pennitting Divisio~ 


p~~ 

Paul Sieminski, Chief 
StatelTri bal Oversight Section 
Multimedia Planning and Permining Division 

Ben Banipa', Chief 
Corrective Action/Waste imization Section 
Multimedia Planning and Pennining Division 

Cathy , Chie Car 
'. Strategic larmil1g1fnformation Managemen1 

Date: _..;..9s....:h::o.-7'L.4I;.-v;::;....='C:-__ 

Date: 

I ,i ' 

Date: _{-+-L--+-iL_IJS-__ 

Date: ----'-~-+I-'-I-=-q,+-I_p-'<.£_.___ 

__ ~~ __.____._-.-S.ecJioJ1.c__~___~~__.____________ ....._..__.--------
Multimedja Planning and Permitting Division 

Date:
-<\----"'-+'7'-----------­

J.aurie King. Ch' 
Federal Facilities Section 
1\111ltimedia Planning and Permitting Division 

.. k~~_lv .~LQ ___._ Date: 
Kl:~h,; lrllilwnla, Chi~f 
Lh.-if '::' ;\ssessmentSection 
l\ 11111 imcdia Planning and Permitling I!ivision 

I 

I· 
t· 

I 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION6 ­

1445 ROSS AVENUE, SUITE 1200 
DAlLAS, TX 76202-27~ 

IhX.~UltJve Director 

DEC 1 :I lOOl, 

This letter is the u.s. Environmental Protection Agency Region 6's (EPA) response to 
your various written. e-mail. and voiccmail correspondence to our office, including: Letter of 
March 1,2007; e-mail ofSeptember 18. 2007; and e-mail ofNovember 16, 2007. The thoughts 
and concerns you have raised in your correspondence about the Sandia National Laboratories, 
New Mexico. (SNL) Mixed Waste Landfill (MWL) pertain primarily to public participation and j ­
ground water monitoring. i ­

I 
The New Mexico Enviromnent Department (NMED). like all other State environmental I 

agencies in Region 6 ofthe EPA. has been authorized to administer the Resouree Conservation ( 
! 

and Recovery Act (RCRA) program. and received that authority after having met the 
requirements for ~ authorized State program under RCRA. The EPA's role in these federally 
authorized States is progranunatic oversight In contrast. the authorized State pmgtan'l;. which 
includes relevant. State administrative and judicial processes, is in place to address the type of 
facility-specific conqems you have raised 

However, because of your high level of interest in the MWL. EPA has reviewed certain . 
aspects ofthe regulatory activitieS involving the MWL and has addressed several ofyour 
comments below. 

RegWatory Status ofthe MWL 
You have frequently raised concerns about whether the MWL should be considered a ," 

Solid W~eManagement Unit (SWMU) or a regulated 'unIt for regulatory purposes. As a result 
of the appeal Citizen Action filed in October. 2006, the New Mexico State Court ofAppeals is 
currently consldering this matter. The EPA considers this an issue that must be allowed an 
opportunity for resolution through the State administrative andjudiciat processes and. therefore~ 
declines to comment on this matter. 

Public Participation 
You have repeatedly expressed concerns about NMED·s offering ofopportwtities for 

public participation in its regulatory activities rel~ed to the MWL. In general. EPA believes that 
NMlID has provided adequate public notice and. opportunity for participation in activities related 
to the MWL. More specifically, NMED bas routinely placed MWL documents on its website 
and numerous opportunities have boon provided for fonnal pUblic comment on MWL proposals 
and plans. For example. the decision to place a cover over the MWL while maintaining long 
term monitoring was made after several yeatS ofpublic meetings, study. and discussion. 

!nlemet.Ad<tUafURL) • http:/Mww.epa.gov 
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Participants included a formal Citizen·s Advisory Board (CAB). NMED, Department ofEnergy. 
Sm, various independent technical experts, as well as local interested citizens. The EPA was an 

.ex officio participant in the CAB. Several posSible scenarios were discussed before the cover 
and inonitoring plan were selected. Please keep in mind that the pwpose ofplacing a cover on 
the MWL is to decrease the impact oferosion., water infiltration; and animal intrusion in order- to 
reduce the potential for ground water contamination. 

. Additionally. you have ~laimed that decisions regarding monitoring and well installation 
have been approved without the opportunity for public participation; however, the Long Term 
Monitoring and Maintenance Plan (L TMMP) for the MWL is currently open ror public 

. comment Your concerns about this issue should be raised during the public comment period 
and addressed through the lWpropriate ~hannels ofMMED's federally authorized ReRA 
program.. Therefore, we encourage you to utilize the proper State administrative and judicial 
processes to address any concerns you have regarding public participation and the L TMMP. 

You have ~ made requests that EPA direct NMED to release the "Tech Law report," 
Because Citizen. Action is a party to the lawsuit concerning NMED's release ofthat document. 
this matter is also currently being addressed through the New Mexico state court system. The 
EPA QODSiders this an issue ofState law and we are confident that this matter will be 
appropriately resolved through the State judicial process. 

Ground Water Monitoring Network 
. In your letter dated March 1,2007, you requested that we forward infonnation regalmng 

the MWL monitoring well network and sampling to the EPA NatioDal Risk Management 
Research Laboratory (NRMRL) for review. You also requested that NRMRL review the 
November, 2006~ NMED report by Mr. Witliaan Moats, et at, entitled, "Evaluation oftho 
Represent3tiveness and Reliability ofGround Water Monitoring Well Data.i

• 

The EPA believes that ensuring the effectiveness ofthe fundamental aspects of the 
ground water monitoring well system is the most important elementin detecting releases and 
protecting ground water resources. Therefore, EPA reviewed the overall MWL ground water 
monitoring system in order to detennine its efficacy in detecting contamination. We reviewed 
well1ocations, depth ofwells and well screens, purging and sampling metho~ downhole 
videos, and analytical results. We also consulted with the NRML on various technical ground 
water issues. We did not fXlD.duct a rigorous technical review ofthe November, 2006, NMED 
report because NMIID bas already directed SNL to replace a number ofMWL monitoring wells 
due to factors such as well screen col1'08ion and dropping water levels. . 

Based on our review. we have detennined that NMED's overall actions and decisions for 
administration ofthe authorized program have been technically sound and oonsistent with 
applicable ReRA requirements. We have alSo found no evidence to indicate that the MWL 
poses an imminent or substantial danger to citizens or ground water supply .. 

. 
As part ofour oversight responsibility~ EPA maintains an open dialogue with.OUf Statest 

routinely discussing program matters and raising any concerns we may have, and we have 
discussed these Jl18tters with NMED. > 



UNITED STATES ENVIRONMENTAL PROTECTION AGEHCY 
REGIONS 

1445 ROSS AVENUE. SUITE 1200 
DAllAS, TX 75202-2733 

This letter is in response to both your January 14 and January 18,2008, letters to the U.S. 
Envirorunental Protection Agency Region 6 (EPA) regarding the Sandia National Laboratory 
(SNL), New Mexico, Mixed Waste Landfill (MWL). Your January 14,2008, leuer was in 
response to our December 13,2007, letter to you regarding the MWL groundwater monitoring 
system. Your January 18,2008, letter requested that we forward the November, 2006, New 
Mexico Envirorunent Department (NMED) report entitled, "Evaluation of the Representativeness 
and Reliability of Ground Water Monitoring Well Data'" (Le.• the "Moats Reportn) to the EPA 
National Risk Management Research Laboratory (NRMRL) for review. 

The NMEO, like all other State environmental agencies in EPA' s Region 6, has been 
authorized to administer the Resource Conservation and Recovery Act (ReRA) program and 
received tbat authority after having met the requirements for an authorized State program under 

. RCRA. The EPA's role in these federally authorized States is programmatic oversight. Because 
of this, EPA's review of the technical aspects ofany particul"r site in an authorized State is 
discretionary. 

As we stated in our December 13,2007, letter, our review of the MWL grOlmdwater 
monitoring system found no evidence to indicate that the MWL poses a current threat to citizens 
or the groundwater supply. Furtber, we believe long tenn monitoring, along with installation ora 
landfill cover to reduce erosion and animal intrusion, will provide both improved safeguards and 
early indication of any contamination. New monitoring wens. scheduled for installation this 
spring. will provide additional data. 

Because NMED had already directed SNL to replace a number of MWL monitoring wells 
due to factors such as well screen corrosion and dropping water levels, we did nol consider the 
"Moats Report" relevant and., therefore. did not conduct a technical review of that report. We 
requested that NRMRL review the Los Alamos National Laboratory (LANl) document entitled 
"Well Screen Analysis Report" and its subsequent revisions because ofuncertainty in the 
groundwater geochemistry data. In that case, we recognized that a review by NRMRL was 

tntemet Adctus (URL) • hUp'11www.apa.gov 
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. . 

appropriate and would provide technical assistance to both (be Stale and LANL. In effect, we 

detennined that a technical review of the "Moats Report" was not an appropriate use ofour 

resources, however. 


Our review ofthe MWL groUndwater monitoring system found NMEO's administration 
of its corrective action program to be adequate and appropriate. further, we believe that the 
concerns you raised should be addressed within the context ofNMED's·authorized state 
hazardous waste program, which includes opportunities for public participation (such as public 
meetings; public comment periods. and public and administrative hearings) and opportunities for ~ 
administrative appeals and judicial review. Because New Mexico implements the hazardouS 
waste prognun in lieu of EPA, concerned citizens should avail themselves of these state-level I 
opportunities. The EPA may review state-level decisions if they are adverse to or in conflict with I 

Ihe requirements for state program approval. 1 

j
.Thank you for your co~em in this matter; we recogniie that groundwater is a critical .' 

!tesomte for New Mexico and the Albuquerque area. We again encourage you to work with 
,i' 


NMED through the approved .State program mechanisms to appropriately resolve your concerns 

regarding the MWL. Ifyou have additional questionS, please contact Ashley Phillips ofour 

Office of Regional Counsel at (214) 665-7121. 


Sincerely • 

. Director 
MultimediaPiannirtg 
and Permitting Division 

, . 
! 

~" " 
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UliITED STATeS ENVI~Aa.PRoTECnON.AG~ 

WASHINGTON. D.C. 20460 


AUG 1 Dl/J. 

,R.t: f'~ ofIaformation Act Appeal 06-RlN-OOl23-0S'!'A 
· 1 

"I " . 	 ,,' 

'. ; I am ~10 your February r" 2OQ8, Frcedo.m orInfOnDatiOn Act ("FOIA") . 

appul.. You appealed1heJanuary 24, 2008. deobiOD. ofLynda F. emoll, Assistant Regional· 


"	Admfuistrator, Region 6 rdeclsio~' oftbe U!S. Envin1nrDeuta1 Protection Ageney"(nEPA" 01 

"ABenc).",), to deny in ~ the request you submiHed to EPA'on Decombci: 7.2007. Your request 

sou.sJ\t docwnen,t.s pCrIainina to the AgeJwy's iIltemal miow of8roUild-water moriitorlna at the 

Sandia Natianal Laboratory, Now Mexico, Mixed Waste ~ C"Landflll"). The decision ' 

stated thatyoutrequest was' denied inpart because the withheld documents were exempt fi'om . 


. d1scl"SUIe under ExemptioB Sof the POlA, SU.s.C: § SS2(bXS). ' i, . ~ 

·1 haVe ~ considered rOUl' request. ~A's decisio~ and your appeal. For the 

reasona set forth below, I hive c:letetm.lned that yout appeal should be, and is, deniedin part and 

pnttid in part. 
 J ' • 

. ; ..Excmption 5 Gftho.FOIA, 5 U.s.C. §.5S2(bXSj, protects ..~.,.cy or ~8ezwy 

~_ or le~which would DOt be available by law to a party otlw.r th8p an ageacy'iIJ 


.~gationwith tho aa.encY." The documents or portions ofdOCUll1elit8 that \veI:'e withbeJ.d under 
Exemption S otthe.FOlA are exempt from disclosure,because the)' can~into~n that b 
protected under the attOmor~cni privilc,c 8Dd because they are intra-agency €1t httcr~" 
~emoranda aeneratod by EPA ot other federal empJoyiea proteCted by the deJiberative pzocess 
priv.iJop.' 	 . 

, ,~~Siof~ FOIA. protects fiomdisclosure a recor~ OJ:I pOrtiOllOfareCord,.~is 

.subject to.the sttom.e)'-clieDt pdweae•..The atfomey-olieut prlviJeaeproteets confidential' U 


comm~oDt between an attorney and hisIhcr c1i~n1 rClJadna 10 a legal matter fbi' ~ tho 

~.bas sou,gbtprUiessiODal adVice. The p:ivilep applies.to taCfS divulpd by aclieAt to the 
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attomey, 10 ~iODSatvabY. Ole sitomey to ~ cUent based upon those kts, aad ~ i l 
eoJJlllllUlicatfm between aJtomeys wbichn6cl client-suppUed intOcmldion. SevCnt.cie1l ofthe 
21 intemal draft summary documents also coDtain attached emails orportions ofOmaiJs protected 
by tho attOtney-dicnt privilege because they coosti1uto como1UDications ~ au ~ and . 
hot diel1t.. Ro1.easo ofthis withhtld tUaterlal would allow rOl'Utiny ofsei1Sitiyo. C9nfi.~ : 
colJlpl.UDieatloa between cbe auomey and the dieDt. Therefore, I have determined thatthis 
withbe1d ~ is ~ Jiom. disclosure Jiade,.'Bxempti0ll5 olthe FOIA. I" ' 

Bxep:1plion S ofthe FOJA also proteQts .from disdOSlUO a *OM, or portion ofa record. 
that is suiject to the de1i~e process prlvllegc. T:lle delib«ative process privilege protects 
doCumcntI that are both pmdeoisional and deJibepltive. Region 6 withhtld ~l intemaJ draA , . 

, : documents. ,17 emaiIs attached to thOse 21 draft docume.ots. approximatoly 93 pages o~«?tber 
intemal em.aiJs or portiooa ofemails, 68 pap ofnotes'handwrItten by AgGncy CDl.P10y.eo1~I and 9 . 
pasa oflwldwriuea notes made b)' lID EPA employee during two,telephoDo eo11V~, All ' 
ofthis witbhcld :Information is protecmd ~ the 40liberative process priWege becauJe ~ reflects . 

. thC,iDtemal discussio.us, a4vi.ae,.aoaly~ and recommeu.datiOlW that were being considel;ed 
,durin&BPA'adeclsiOa-makiDg process ~ to tb.e'La'ndtUl. hIease ofJhiS,materia\ would 
dlscourage o~ tiabk discussions onmatla's of policy between subOrd.iDates.and. supcriQn. 
prematuiely dbcloBeproposcdpollcles befOre they are finally adoptC4, and cause.PubJ.ic ' 
confusion by disclosing roasous and: rationales that VYefO not in .fact u1ti1aate1y the 8fOUIlds for 
EPA·s·acCion.~ 'I'.bererare, I have·dCtenDinod that tba witllheld m.ateiial is exempt ftom. :, 
disclosaae under ExemPtion S oithe ?OIA.' d .' '. .'.1,: ,; ~:, ,: , ~ I. ,: 

,': "" ,. ' .':1. " ,r· .I" '. . II.; l.ll: .!, J JI : 11­
, ,The decision'aIso iDformed you thai Region 6 would not ~you witJ:i c:oP,ica.!of ~ 

, I.aodfiU DVDs. You wen told that R.egi6n 6 WlderstOOd that jouhad alto made a~ to the 
SandiaNatiODal Laboratoiios III1d the U.S. Deparbncmt ofEner8f for copies ofth~ same DVDs 
and 1hat,those two,entities would.respond to your request. As shOwn in1h.e .atUlclJ.ed Ju)y 25, 
2008, email from the DepartnientofBnergy. that agency providCd you with copies ofthe LandfilL 
DVDs., Aocordingly,I ~ that this portion ofyour teque.st bas ~aa~ed. 

~~.~ ,'.1 " f -;1 !/.fl'.... 

" .. :~ '" .,', ' .••. ;~I~!! .;..... ;J~,~~:. 

,1'Thedcclsionsiated that,approximately6a Pases otPersOWll:n0te8were'~t&bet~ 'ThCse 

llOtfI:$ were mistaJuuu)' described as t&personaln,!1'hey should have, been &t.scribcd'aa j' { : I· ~ 


. "hindwritten" notes. .' ' ..' . ' ~u l: ' : ; I:'. : ", 1 

;. ,_" . ~., . . ~. f:;~ ~ . iii: ~ 


. 2!J'he ~ua1 cbmar.ter ofa dQcumont is not altered by the fact that in ~ has . 

'subseqUdltly rilade,afimIl. deCision. ~ k PriuQ,yinfo: Ctr. y, 1lHS.;'384 F. S~ 2d 100, 
112-!3 (DD.C. 200S)(rejooting &peQ~ asscttlon thatdeUbetatiVfi~Prrvueae ~ 
after ~liberatioDs have eadad .,.re.lo\'8llt cIecision _ been made); Ql' evoo ha$.d~,to DOt 

make a.1h1a1~_NLRB y. Scar§. Roehb.ck" Cn,. 421.U.S~132; Uh• .lS, 'f' , 
(197S)(~~on to J:IICOl'ds·that are part ofa declsionmakina prooesa OVeD~n 
pro~ doea DOt PJ04uco ~ decision by agency). " :: i I, i j! d . , :: i! ' 

i , 

, : :. ! 
':i d I': j' 

.. 't "~I ;·.jt':II';;, 
.:.. ' :':f~ .. ' 

~'j. , r _ J , • > •. \,',\,. '\', ..... .. _.- .. - ...~ ~.- -~.. ~ ~ 

\; 1'1';---1' y' .! ­•,. .. " t . - ­
\~ ,!j~~. .!. I .~ :! 41!: 

,­

.j 

! 

i
t' 
1 
I 

r 

1 
I 
i 

! 

!' 
! 
! 

: I 
I! 

http:Roehb.ck
http:teque.st
http:cause.PubJ.ic
http:discussio.us


,- , 

j 

I ­
.. " 

1haw further ~ that the withheld ~ts ooDbWi DO ,eaSOIlably seIgregab1e 

informati.cm that may be zelcased. I " ; 


, " , I ' 
YO,UaJsO ar&UO 1bat BPA's.teS:Ponse is ~~ itbas DOt provided. iDdIx :. 

pumuaot19 YUA Y; R.osm.. 434 F.ld 820 (D.c. Cit. 1m). _ denied'sub IWJJl. &om )4 , 

YI!JB,hD, 415 U.s. f177 (1914). J find this argument to be without merit. ViPheld that in. 
litigatiou..the Ajency must provide iDformation for-each WithboJa documont about tho~. tho 
date ofthedocwneat, a'description oftbe subject matter ofthed~:aad anoxplaDatiol18S 
to why the document fidls within Che scope oftbe exemption that is claimed. and. tile 1ium tbat 
'would arise nom Ita djsc!OSURI.' EPA is not required to provide the same' ~ In' ­
adminJstrativo responses 88 is ~ary in the Jitiptioo context. *'croom x, CIA; No~ 83­
1426. 1984 U:S. Dist. UOOS 23177, at *3..·4 (Dj)~C. Sept 21, 1984): The court in SMer.ard 
Serna, Inc.. Y, SEC.'No. 84-3073.. 1986U,S. Dist. LBXIS 26467 at ·5 (D.D.C.:Apr.'~l~ 1986) 
slates (batt4[n]o court bas held that a requestioapu:tymay oo.npel productiOn ofa Vaqba [sic] 
index ~ oomplotiag its administlatiw appeal •• :." - , :~ ,~ : I' .:. . 

~ '. ." • • .~ •• ...'. T • 

, i i 

n,Asenoy is DOt required to provide a YJUSbD index until ~ by the ~~ auy 
judiclal ~n.Youmay bdog after you have exhausted all available administrativo nIq1Odies. ~ 
IndjpigllYateh. Inc.,y. CUnJon,. 880 F. Supp. 1,11 (Q.D.C. 1m), aff'd ou9th« G'Qll1di; 76~ 
F.ld 1232 (D.C. Cit. 1996). By'stalUte, the denial ofan iDitial FOtA: request must blf'orm the 
requester ofdlc roasons for the denial, tbc rigbt to appeaf; Md the name and title ofeadl person 
respo.as;~ for the denial 'U;S.c. If 5S2(a)(~(AXi) IIIld S.52(aX6)(C)(i)! ~ also 4Q c.F.I. 
§2.104(h) (EPA FOb\. ~ also require an estimate oft]:Jc VolwDe ofQJ8Ierial doaied). 

, 'I !- • 
" • ,. " • t ~ 

'Illialettet ~QUs EPA's fiDaI dot1enDioatiOD Otl your-appeaL 'ID ~jWlUa. :;' 
S U.S.C:§ $S2(a){4)(B);.you.ha'Yethe ri&ht1o seekjvdiefaln:view,otthiS·detenninatlOJi by: , ' 
institutiDB an actioD in the disttict 'court oCtile United States in ihe dlstrioi ~which 100!iesJ'dc. or 

.; I ' . ,; : : In I. I,: r I' • C, 

_ \ . '.-:. ,.,' lll:~l. 
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bIwe your P:m,cipal place or~ or In wbieh the A.ge.;y reeo:ds me situated. or iu* 
Disbict'ofOWmbia. ' 
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I, l 

IIUq rerpmdiol to)'OUr PRICIdom otJatmmatioD AQC ("P01A") ~"wu aeeCi- ; [ 
.. ODAvpR 17,2009. Yqu appoaled "'1uI120.2009 dcoitioD oft".,.CaroB. AfIk1aat '. 

RcsloulMnfniqatorfor..........Dtrisica. (""4ocisioo"),ottlltU.s. ~11 

Pt*tioDAa-J("BPA."or"A""'.,YCNr,~"'''''''eopiuGft<tlle~)or . ! 
RPOI'{l) that ........... b,EPA le&ioo' Jtatf(lUelwcl ~ _ ....onJditcam) iA ' 

~1Daoom;p* tba1 was41tcl wilbSPA KeaiOo6 abo",tbo~~~ I 
m:twotk.'s.acu;.NadoulLalIoratmieI' MiMdWesa bndGU" 'I'hi: dcdsJou 3bIb:Id dJat ~ 
lwl,,,,,,ftIClUClted t'bc8c:dooumcIds in YfIfIt Dccc:mbcr 7.2007 POIA. ftIquest; t1wt ~6 
~ to your mtaalriquUl ODJIDuar.Y~.2008; lbat)'Oll 8fPC8led ltepm"s iespoaac GO 
FdIrvaq 15,2001; IIial tbd Jupheld _podioa,oI~6', mpoGIIO,cbviIIJ yout,~.. 

'co 1hc'Widlhcld ~ lbatwert aemptiOal ~ad« ~.5 of1hit 1lQ!A.'S' 
U.s.C. f S52@X5).iruny AuP,st 7t2OO&~sicm ,; I 

I Mw. caren.uy CCUIid.t:Rd your'ICqucst, UPA's c1ecIaI.oD. aM)'OlJl' 8JlP08l. ~A..-7. 
2008,dcC1:ioa.coaI!nuoa ~ opplyto ~Cor iafollBatiOD Chat )'OJI.bavo ~ly~uetted. . 

'. 

,;AJexplaiDed mID)' AupIt 7,2001~ IhedoaRJlCDtttyouKCJUCSled.m altcmpt ft'ocD 
<Usdo&uto \lllllarSxDmpdoo 5 6Itbo FOIA,.'S U.S-C, f 552(b)(S), _ thepI'OpIIIlbaa ~. 
_ to ex-. fu difcndoa to release cbo Informadoa because 1bI:RDa.reuoDlhlo litdlfwocl 
tbatthc ~ woUllI be bamJed byTOJoaso. ~ I havo dateiillilltf;llhat,our4Ippoal
IhOvld be,.,mcUs, ...... .. • !I.' " 

, Ibis JeUCr CONtiWf.eJ liPA"I final deIermhu.tioa OJ). tbiauiatter. 'PuraUImt to Su.s.c. 
5~(a)(4)(8);,. _ o1IIIiD.jud.ida1 mic\Ifof1bls ~ by·:&IiPaacomp1aiDllA.1bt
uaitod SfIlU DimfcC £wrt for1he disUicllG wltlob )'OU JUido or ~1O'fIiprindpIt plICI01'; 
b'usbIaI,ortbodlaaictmwbfch tha~"I~or iD Ibo'DiIbicl oEColvmbla. ~, 

,- '. t.· .; ':'(1." '~:" .'; I>; ~ ~ ;.! ld "-, I. .1.~ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

JUN 20 m 
CFFiCEOF 

,NS-PECTOR GE.ftERI-,t 

I· 
i 
f 

We have compieted our review ofissues raised in your ~mail dated June 8. 2006, to the 
Envirorunental Protection Agency Office of hl5peC1or General Hotline regarding the Sandia 
National Laboratories,. New Mexico, Mixed Waste Landfill (MWL). At our meeting in 
December 2006, you agreed that we should focus on answering three questions: (I) Did the New 
Mexico Environment Department properly permit the MWL and follpw applicable Resource 
Conservation and Recovery Act'(RCRA) closure requirements, (2) are monitoring wells for 
MWL deficient, and (3) are groundwater samples taken from the monitoring wells representative 
of contaminants at the MWL? 

During the course ofour work. we fouud that Citizen Action New Mexico (CANM) has I 
requested that the New Mexico Court ofAppeals determine whether the New Mexico 
Environment Department appropriately SUbjected the MWL to RCRA pennirting and closure f· 
requirements. CANM also included this issue in its "Notice to Sue" EPA to comply with ReRA 1· 
for the MWL. In addition to porsuing the first part ofyour complaint through the legal system, , f . 
CANM requested that EPA Region 6', Criminal Investigation Division and the Department of 
Energy's Office ofthe Inspector General investigate issues regarding the inadequacy of the 

i,.MWL monitoring wells and deficiencies in the samples coUected from those welts. EPA', 1 

Region 6 Criminal Investigation Division. the Department of Energy's Office of Inspector 

Gen.eral, and Now-Me-xioo-couriure currently lrrthe pr<recss of addresslnlrCANM's remaining ... 

issues. Thus we have determined that additional work by our office is not warranted at this time. 

and we have closed your complaint. A <-'Cpy ofour findings is enclosed. 


I 
If you have any questions. please contact me at (617) 918-1471 or 

mckcchnie.paul@epa.gov. or Larry Dare at (202) 566-:-2138 or dare.larry@e,pa.gov. I 

Paul D. McKechnie 
Director of Public Liaison 

Enclosure 

http:dare.larry@e,pa.gov
mailto:mckcchnie.paul@epa.gov


EPA Office of Inspector General 

Pablie Llais()o. Report of Preliminary Research 


BackgroundlIn.roduction 

U.S. Department of Energy (DOE) owns the S8ndia National Laboratories {SNL}.The Sandia 
Corporation (Sandia). a wholly owned subsidiary ofLock,heed Martin Corpomtion. and the DOE jointly 

, operate SNL. SNL is located within the boundari~ ofKirktand Air Force Base. south ofAlbuquerque, 
New: Mc",i(;o; on the eastern margin of the Albuquerque Basin. A.lbuquerque metropolitan at'9U use the 
ground water ftom the Basin as their main water supply" 

From 1959 tluQugh 1988, SNL's Mixed Waste LaiulfiH (MWL) aecepted J00,000 cubic reet oflow_· 
. level radioactive and mixed wastes generated by its research facilities. MWL bas two distinct disposal 

sections: a (j,.acre clasJified section and a 2-acre unclassified section. 

In 1976. Con8feS* enacted the ,Resource COnset"\l$tioll and Recovery Act (RCRA). RCRA provided for 
the developmeilt and implementation or~ comprehensive program tor treatment. storage, and disposal at 
bazardous waste facilities ,to protect human health and the environment. 'EPA has authority to '. 
linplement RCR,A. and can authori2e eligible States to manage·the prosram. In Aprill'8S. EPA 

. authorized. the State .of New-Mexico to administer and enforce the StB:tc's hazardous waste program. 
Neyl MC?,ioo administers the progriun through its Hazardous Waste' Act and ~plementing regulations. 

Under RCRA, the groundwater protection requirements of40 Code ofFederal ReguJations {CFR} 264~ 
SubPart Fy apply co surface impoundmen~ waste pil~, land treatment units. and landfills (called 
regulated units) that recei.ved ba2ardouswaste after July 28, 1982. There- are three phases to the Subpart· 
F pwtdwater protection: requirements: detection monitor.iJl& 'compliance monitoring. and.ooneenve ' 
action. Subpart F corrective action applies to treatment, stonge; and disposal~re8UlateduiJitsthat have 
contaminated ground water. 

In 8 1986 rule cbanSC, EPA ~luded the ~ous waste component ofradioactive waste under RCRA. 
Until 1986t section 1004(27) ofRCRA excluded special nuclear Qf byproduct material from its 
definition ofsolid waste sourees .. In addition~ because hatan:loq$ waste'is defined as a subset ofsolid 
waste,. special nuclear and b}'product materiaJ were exempt from the definition ofhazardous .waste and, 
as a result,. ·not regulated ~RCRA SubiitleC. Therefore,:£P A determined that authorized States' 
programs did not have the authority to manage the ba2anlous c.omponentof radioactive mixed wastes. 

In t986.1!PA also allowed authorized States to applyfor authqrlty CO man~gethe program. Facility 
owners Or-ppeJJUotsin an authorized State had to file an application for thcJliZaroous'componenfpi' 
mixed waste, called a RCRA PartA and Part Bt within 12 moolhs ofthe effective date ofthe State's 
authorization to regUlate the hazardous component ofthe radioactive mixed wastet provided that the 
facility was either operating or underconStrucuon.New Mexico receive<i authority to manage mixed 
waste in July 1990. . 



Since November t980, QOE and SNL have managed RCRA regulated wastes under 40 CPR Parts . 
260·270. In August 1990, SNL submitted a Part A and B application' [0 the New Mexico Environment 
Department (NMED) for the storage and treatment of hazardous wastes at various units at SNL. Two 
years later, on August 6, 1992, NMED approved SNL's permit. The SNL permit did not include the 
MWL 

In January 2004, SNL asked NMED to modify its hazardous waste permit to seiem a remedy for the 
MWL. Later that year, NMED drafted a proposed permit fOT a remedy for 8NL and held hearings 
regarding the selected remedy, The Secretary for NMED issued a final order io May 2005, approving 
SNL'g request. In October 2006, Citizen Action New Mexico (CANM) ask.ed the CO\lrt ofAppeals of 
New Mexico to overturn the Secretary's decision. 

The Complaint 

On June 6, the U.s. Environmental Protection Agency (EPA) Office of 
Inspector General (OIG) alleging deficiencies in MWL monitoring wen construction and inaccurate 
sampling data from its monito~ December 4, 2006, we met with and 
CANM's Executive Director.~ regarding their specific issues. We agreed to do . 
preliminary research to answer three questions: (1) did NMED properly pennit the MWL and follow I.
applicable RCRA closure requirements. (2) are monitoring wells for MWL deficient, an9 (3) are I . 
groundwater samples taken from. the monitoring wells representative of contaminants at tbe MWL? I 

I 
Preliminary Research Objectives 

We based our preliminary researohobjectives on the December 4, 2006, meeting with_and A" 

~fCANM. . . 

Scope and Methodology 

To draw Oul" concluslons about the merits of tile we interviewed staffand collected 
infonnation from EPA Region 6~ NMED, and CANM" To the best of our knowledge, 
neither the EPA 010 nor the Govermnent Accountability Office has previously conducted work 
regarding the issues presented by_and CANM. The work we did constitutes an audit 
according to the Government Auditing Standards; however, we limited our review of internal controls to 
issues in the complaint. 

I Part A ofa ReRA permit application qualifies owners and operators ofexisting hazardous waste facilities. 
for "il1terim Slatus" under RCRA. Interim stalW> allows owners and operators !o be treated 115 baving been 
i:lSued 11 permit until EPA or a State makes a fmal determination on their permit application. Part B ofa 
RCRA permit application allows owners and Opera1Om to reCei'Y~ A pennit for the storase, treatment, or 
disp0!81 of hatardom waste. 

2 

i 
I. 



Results of Review 

. Issue No.1. is the MWL Subject to PermlttJag ud Closure R!!9u1remeats ofReRA? 

We recommend that our office not examine this issue because alegal actioo tiled with the State ofNew 
Mexico's Court ofAppeals has requested a roling on the appropriateness orllle use ofRCRACorrective 
Action provisions. The ruUng, by the Court ofAppeals, has not been issued. . 

-.00CANM alleged that NMIID did not require Sandia and DOE to tile a RCRA 

Part A and Part B IteRA application tor the MWL. They also alleged the State.allowed ~B 

and SNL to use RCRA Conective Action provisions instead oCtile more stringent closure 


. requirements of40CFR Part 264> subpart G and 40 CPR 270.1 (c). 

NMED diS8gi'ees. In October 2006. CANM filed a legal action with the Court ofAppeals for the State 
ofNew Mexico regarding this issue. Two montha latar, in December 2006, NMBD filed a court 
response to CANM~s lawsuit. bt addition to the lawsuit. on January23.2007j CANM requested that the 
EPA Region 6 Criminal Investigation Division (BPA-eID) investigate this issue as a criminal matter. 

CANM's court appeal argues that the MWL acceptedRCRA-regulated hazardous waste after July 26, 
. 1982, and is therefore subject to the RCRA closure and post-closure requirements rather than the less 
restrictive corrective action requirements. In addition. 'CANM contends that that 8NL did not, but 
should have. rued a valid ReRA Part A and B application. . 

NMBD contends that SNL was not ~uired to file a Part A and B application for the MWL NMBD 
argues that a t 988 Federal re.gutation2 required facilities such as 8m., in States like New Mexico. with 
base programs in.pJace as ofJuly 3, 1986, to submit a revised Part A application reflecting their 
radioactive mixed waste activity within 6 months ofabe State's receipt ofauthorization for mixed waste. 

. . In August 1990. SNL submitted a Part A and B appUcation for storage·of hazardous waste. Two years 
later, NMED approved the-pennit but the MWL was not part ofSNL's appUcation because the MWL 
closed in 1988, prior to the date that New Mexi90 received authorization to manage mixed waste. 

NMED also believes that the MWL is 8ubjec;t to coriectivc action because the MWL is a solid waste 
management unit (SWMU) under the RCRA ~gulations and. as a J:e8ult. MWL is subject to correcUve 
action. In 1986, EPA recognized it could regulate units wltb mixed waste that did netfall wilhin the 
State"s mixed waste aurhority but coukfnonethcless be regulated as a SWMU subject to COrrecDVI' 

. action.;) In 1993, EPA designated the MWL as a SWMU because NMBJ) had not received its autbollty 
to.manaJc ~ corrective action program. 

In 1998, the NMED Office ofGeneral Counsel reviewed the regulatory status ofthe MWL. Its review 
included whether SNL should close the landfill under a post-closure permit or it itwas appropriate for 
SNL to lak~ corrective actipn as a SWMU under the Hazardous and Solid Waste Amendments (HSWA). 

2. September 23, 1988Fedt:tal~. Volume 53. No.' 18S. ~ 37045-48; Modifiealion oflnkrim 
Status Qualifation R.equircmene& fOr cho If.azarcloqs CompoMnU orRad~yc.Mixed WIlSIe: 

J July 3. )~88.Federal~. Volume SI. ~. taB. pag= 24S0s.06. State Authoriution 10 Replato 
Hazardous CODp)neIIIs ofRadioactiYfi Mixed Wastes under the Resource Comervation and Recovery Act. 
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,NMEO's Office of General Counsel detennined that SNL diaposed c.fmilted waste into MWL after July 
26, 1982. and was therefore required to obtain 8 post-closure permit under 40 CFR 210. t (c). However. !­
it also detennined that NMED had the option ofclosing MWL undor a poSHlosure pennit or under t 

HSWA. NMED, in consultation with DOE and SNL. deeided to close-MWL as SWMU under HSWA, 
provided DOE and SNL complied with the technical requirements imposed by NMED. Treating the 
MWL as a SWMU under HSWA requires that DOE and SNL demonstrate tbat its remedy is equivalent 
to post.<;losure care pennit requirements. 

Issue No.2. Is MWVs Monitoring Wen Network Deltclenl? r 
We recommend that our office not examine this issue beQause CANM has previously requested that two 
investigative organizations pursue this issue and has notified EPA and DOE of its intent to sue. 
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~d CANM alleged that the monitoring wells for MWL are deficient because only one 
monitoring well is cUITeIltly installed in the unsaturated or vadose zone to detect contamination from the 
MWL and that no monitoring wells have been installed in the unsaturated or vadose zone at the point of 
compliance at the western boundary ofthe MWL. CA.NM made s.imilar allegations to the DOE QIG and 
EPA-CID as well as in its Notice Intent to Sue EPA, DOE. and SNVover failure to comply with RCRA 
fortheMWL. 
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DOE OIG acted on CA..~'s request to detennine if the monit0ring wells are deficient because ofthe I 
wells'locations. On June 21, 2006, DOE DIG issued a Management Refetral MernorandPlll, "Possible 
Deficiencies in Monitoring Wells at Sandia Mixed WasteLandfiU [MWL]" [File No. I06RS055] 
questioning whether the monitoring wells were installed in the proper location. In September 2006, 
DOE and SNL responded to DOE OIG stating that they disagreed with DOE OIG's aUegatiOns that the 
wells are not lo~ated in the area of the highest level ofcontamination. DOE and SNL agreed wilh ' 
CANM's aJlegation that they did not install monitoring wens in the vadose zone but do not believe 
corrective action itnequited at this time. Tbey noted their plans to monitor the vadose zone in the 
future, once the Long-Term Monitoring and Maintenance Plan has beendevetoped and approved. On 
October 12.2006, CANM filed a Notice ofIntent to Sue with EPA. OOE, NMED, and SNL that 
included tbis same issue. In addition, on January 23. 2007, CANM requested that the EPA-CID 
investigate this wue as an enviromnental crime. 

Issue No.3. Are Well Samples from MWL Representative? 

Because CANM bad previously initiated a similar allegation with EPA em and DOE OIG, we 
recommend that our office not pursue this issue. 

_andCANM allege that the samples from the monitoring well are not representative 
beeause the monitoring well drilling method used for some wells included an additive, bentonite clay, 
that masks the deteetion ofcontaminants at MWL. 

As stated in Issue No.2, CMTM requested that DOE oro and EPA-ClD investigate activities at the 
MWL. Their requests included an allegation that the samples drawn ITom MWL's monitoring wells 
were not representative of the contamin.ation coming from the landfill. DOE DIG acted on CANM'! 
allegation and asked that DOE and SNL respond to CANM's allegation. DOE and SNL disagreed that 



I
th~ samples arc not representative. Similarly. CANM requested that tbe EPA~CID investigate SNL for 
various environmental crimes. including this issue. I,
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