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STATE OF NEW MEXICO
Before the
COURT OF APPEALS

CONCERNED CITIZENS FOR NUCLEAR SAFETY,
Appellant
V.
Docket no.

ENVIRONMENT (OR HIS SUCCESSOR)

)

)

)

)

RON CURRY, NEW MEXICO SECRETARY OF THE )
)

Appellee J

)

APPEAL FROM AN ORDER OF THE SECRETARY )

NOTICE OF APPEAL

Concerned Citizens for Nuclear Safety [CCNS], by and through its attorney Joni Arends,
pursuant to NMSA 74-4-14 and Rules of Appellate Procedure NMRA, 12-601, hereby serves
Notice of an Appeal in the above captioned matter. Attached hereto is a copy of the Final Order,
issued on November 30, 2010, that is the subject matter of this appeal. Immediate referral of this
matter to Court's mediator and suspension in the schedule for the filing of a docket statement and
record are respectfully requested. CCNS reserves the right to file an appeal or consolidate within
this appeal, if and as necessary, the Order Granting Applicants’ Motion for Partial
Reconsideration, issued on December 21, 2010, that has been separately reopened on a limited
basis by the Secretary during the pendency of the appeal period for the entire permit.

Respectfully submitted,

P (o o/

Joud Arends, Esq., Executive Director
Concerned Citizens for Nuclear Safety
107 Cienega Street, Santa Fe, NM 87501

(505) 986-1973
iarendsinuclearactive.org

Attached: Certificate of Service; Copy of the Secretary’s Order
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http:jarends(mnuc1earactive.org

CERTIFICATE OF SERVICE

I, Joni Arends, Esq., hereby certify that on this 30th day of December 2010, 1
caused to be served by placing in the United States Postal Service, First Class Mail

prepaid, copies of this Notice of Appeal to the persons listed below.

(ord Arends, Esq.

Jessica R. Aberly

Aberly Law Firm

611 Lead S.W. Ste. 811
Albuquerque, NM 87102
aberlvlaw@swep.com

Lisa Cummings, Esq.
USDOE

Los Alamos Site Office

3747 W. Jemez Rd.

Los Alamos, NM 87544-2690
leummingsiidoeal .gov

Pete V. Domenici, Jr.

Lorraine Hollingsworth

Domenici Law Firm, P.C.

320 Gold Ave., 5.W. Ste. 1000

Albuquerque, NM 87102

pdomenici/@domenicilaw.com and thollingsworth@domenicilaw.com

Geofirey Fettus

Senior Project Attorney

Natural Resources Defense Council
1200 New York Ave., N.W. Ste. 400
Washington, D.C. 20005
ofettust@nrdc.org

Robert Gilkeson
Registered Geologist
PO. Box 670

Los Alamos, NM 87544
rheitkesonf@aocl.com



http:fkes(,)II(al,aol.com
mailto:Ihilllingsworth@domenicilaw.com
mailto:law@swcp.com

Janet Greenwald

Citizens for Alternatives to Radioactive Dumping
144 Harvard S.E.

Albuguerque, NM 87106

contactus(@cardnm.org

Don Hancock

Southwest Research and Information Center
P.O. Box 4524

Albuquerque, NM 87196-4524
sricdon{@earthlinlc.net

Scott Kovac, Operations and Research Director
Nuclear Watch New Mexico

551 Cordova Rd. #808

Santa Fe, NM 87501

scottéinukewatch.org

David B, McCoy, Executive Director
Citizen Action New Mexico

P.O. Box 4276

Albuguerque, NM 87196-4276
dave(wradfresnm.org

Charles de Saillan

Assistant General Counsel

New Mexico Environment Department
P.O. Box 5469

Santa Fe, NM 87502
charles.desaillan@dstate. . us

John Ahlquist

1625 Geary Rd.

Walnut Creek, CA 94597
john.ahlquist@sbeglobal.net

Marian Naranjo, Executive Director
Honor Our Pueblo Existence

Ri. 5, Box 474

Espanola, NM 87532
mariannZZowindstream net



http:ndstrcam.net
mailto:charies.desaillan@state.nm,us
http:dave@radf}:eenm.org
http:scott(ri;llUkewatch.org
http:sricdonralearthlink.net
http:contactusrlv,cardnm.org

Lindsay A. Lovejoy, Jr.

3600 Cerrillos Rd. — The Lofts
Unit No. 1001A

Santa Fe, NM 87507
lindsay@lindsaylovejoy.com

Sofia Martinez

803 La Vega SW
Albuguerque, NM 87105
sofiamizdunm.cdu

Sheri Kotowski, Lead Organizer

Embudo Valley Environmental Monitoring Group
P.O. Box 291

Dixon, NM 87527

seritf@icybermesa.com

William C. Scott

Deana M. Bennett

Modrall, Sperling, Roehl, Harris & Sisk, P.A.
P.O. Box 2168

Albuquerque, NM 87103-2168
deanab(@modrall.com
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STATE OF NEW MEXICO g gy, 2)
BEFORE THE SECRETARY OF ENVIRONMENT (T T
\‘( S “n.’mv?&:: o
IN THE MATTERS OF THE APPLICATION OF N o
THE UNITED STATES DEPARTMENT OF ENERGY &, &
AND LOS ALAMOS NATIONAL SECURITY, LLC No. HWB 09-3@; g, 11845
FOR A HAZARDOUS WASTE FACILITY PERMIT HWB 10-04()

FOR LOS ALAMOS NATIONAL LABORATORY
AND THE NOTICE OF INTENT TO DENY A PERMIT
FOR OPEN BURN UNITS TA-16-388 AND TA-16-399 FOR
LOS ALAMOS NATIONAL LABORATORY

FINAL ORDER

This matter comes before the Secretary of the Environment following a hearing before
the Hearing Officer over a period of fifteen days between April 6, 2010 and May 7, 2010 in
Santa Fe, Pojoaque, Ohkay Owingeh, Los Alamos, and Albuquerque, New Mexico.

Applicants the United States Department of Energy and Los Alamos National Security,
LLC (Applicants) seek a Hazardous Waste Facility Permit for Los Alamos National Laboratory.
The New Mexico Environment Department (Department) Hazardous Waste Bureau (Bureau)
supports the issuance of the permit with conditions necessary to protect the public health and
welfare and the environment, and proposes to deny a permit for open burn units TA-16-388 and
TA-16-399 for Los Alamos National Laboratory.

Having considered the administrative record in its entirety, including the Proposed
Finding of Fact and Conclusions of Law, Closing Arguments, and all post hearing submittals
submitted by Applicants, the Department and other parties to these proceedings, and the Hearing
Officer’s Report; and being otherwise fully advised regarding this matter;

THE SECRETARY HEREBY ADOPTS THE HEARING OFFICER’S REPORT,
PROPOSED FINDING OF FACT AND CONCLUSIONS OF LAW AND RECOMMENDED

CONIDITIONS, EXCEPT AS NOTED BELOW.



IT IS THEREFORE ORDERED:

1. Pursuant to 20 NMAC 1.4.403, written comments were accepted and considered, but
no oral argument will be accepted on the Hearing Officer’s Report.

2. In place of the July 19, 2010 revised Proposed Permit, the Bureau submitted a
Corrected Revised Proposed Permit dated September 10, 2010. Applicants agree that
the September 10, 2010 Permit includes agreed upon changes to the Proposed Permit.
Notwithstanding other references in the Hearing Officer’s Report, it is the Corrected
Revised Proposed Permit dated September 10, 2010 that shall, as modified below, be
issued as the final Permit in this matter.

3. The Corrected Revised Proposed Permit dated September 10, 2010 includes changes
to Permit Sections 1.17, 1.17.3, 2.4.9, 2.10.1, 2.10.5, 3.7.1(2), 3.7.1(4) and 3.11.3
agreed to by the Parties during the hearing. Additional findings of fact (FOF) and
conclusions of law (COL) are appropriate to support the final Permit:

a. For changes to Permit Sections 1.17 and 1.17.3, Applicants’ FOF 96-99 and
COL 16-19 are adopted.

b. For changes to Permit Section 2.4.9, Applicants’ 149-153 and COL 31-33 are
adopted.

c. For changes to Permit Section 2.10.1, Applicants” FOF 154-160 and COL 34-
36 are adopted.

d. For changes to Permit Section 2.10.5, Applicants’ FOF 161-164 and COL 37-
39 are adopted.

e. For changes to Permit Section 3.7.1(2), Applicants’ FOF 189-196 and COL

42-44 are adopted.



f. For changes to Permit Section 3.7.1(4), Applicants’ FOF 197-201 and COL

45-47 are adopted.

g. For changes to Permit Section 3.11.3, Applicants’ FOF 202-207 and COL 48-

51 are adopted.

. Although the Secretary adopts the Hearing Officer’s recommendation that financial
assurance conditions be deleted from the final permit, proposed Findings of Fact 386
through 395 are not adopted, nor is proposed Conclusion of Law 127. The
Secretary’s decision is based on the other grounds given by the Hearing Officer.

. Proposed Finding of Fact 268 is not adopted; the Applicants initially objected to
Condition 2.4.9 of the Proposed Permit, but subsequently dropped their objection.

. Proposed Finding of Fact 418 is not adopted, as it conflicts with proposed
Conclusions of Law 205 and 206.

. Additional findings of fact and conclusions of law supporting the closure plan
limitation on disposal of low-level radioactive waste in areas undergoing closure are
hereby adopted:

a. It is not practical to close a hazardous waste management unit properly if that
unit is continuing to receive waste, even “non-hazardous” waste. Bearzi
Testimony, Transcript Volume 15, page 4105.

b. Continued disposal of low-level radioactive waste would change the physical
characteristics of the disposal area and the potential for migration of

contamination. Id, at 4106,



c. Continued disposal of low-level radioactive waste could reduce the
effectiveness of a final cover, or interfere with the excavation of interred
wastes. Id. at 4106.

d. Environmental Protection Agency regulations provide that closure of a
hazardous waste management unit must begin following the final receipt of
hazardous waste, or non-hazardous waste, at the unit. See Department
Response Brief at 19-20; 40 C.F.R. Section 264.113(a)(2009), incorporated by
20.4.1.500 NMAC.

e. A closure plan limitation on disposal of low-level radioactive waste in areas
undergoing closure is not a substantive regulation of radioactive waste; such
waste is largely exempt from the Resource Conservation and Recovery Act
{RCRA). This limitation is a tool for the Department to implement proper
closure of hazardous waste management units at the Laboratory. Department
Response Brief at p. 19.

f. Applicants had adequate notice and opportunity to respond to the closure plan
limitation on the disposal of waste in areas undergoing closure. Department
Response Brief at pp. 20-21, Transeript at page 4107.

8. The Secretary adopts the Hearing Officer’s recommendation to deny the open burning
permit for TA-16-388 and TA-16-399, but due to winter field conditions will grant
additional time to perform closure of those units.

a. Section 4.2 of the closure plans shall be modified to allow closure activities to

commence April 1, 2011,



9.

10.

1.

12,

b. The extension of time for closure does not authorize continued operation of
those units beyond December 31, 2010.
¢. Section 5.2.1 of the closure plans shall also be revised to allow metal to be
recycled at the units, based on the testimony of Ms. Vigil-Holterman at
Transcript Volume §, page 1268.
The Secretary adopts the Hearing Officer’s recommendation to establish both an
electronic and physical information repository. The changes to Permit Section 1.10
proposed by the Bureau in NMED Exhibit 229 shall be incorporated into the final
Permit.
The Secretary adopts the Hearing Officer’s recommendation to include Section 4.6 in
the final Permit, relating to the Radioactive Liquid Waste Treatment Facility. Based
on the Bureau’s agreement during hearing testimony, the second sentence of the
Section shall include the phrase “or as otherwise authorized,” to read “If the
Permittees intentionally discharge through a location other than the permitted outfall
or as otherwise authorized, they will fail to comply with this requirement.”
The Hearing Officer’s Report defined the Department of Energy, an agency of the
federal government, and Los Alames National Security, a contractor to the federal
government, and they are the Applicants and Permittees. The Report did not define
or address the National Nuclear Security Administration (NNSA), which is a
separately organized agency.
The permit shall be further revised to include the following:
a. No delegation or assignment of the Applicants’ responsibilitics under this

permit can be made to any person or entity, including a separately organized



agency, without the express permission of the Department; this prohibition
does not preclude the Applicants’ use of contractors for remediation.

b. The Applicants shall not allow any person or entity which currently exists or
may be created, including a separately organized agency, to interfere with the
performance of their obligations or responsibilities under this permit.

13.In all other respects, the Application of the United States Department of Energy and
Los Alamos National Security LLC for a Hazardous Waste Facility Permit for Los
Alamos National Laboratory is granted subject io the conditions set oﬁt in the

Hearing Officer’s Report.

RON CURRY _ }
Secretary of Envigfn

Notice of Opportunity for Judicial Review

Pursuant to NMSA 1978, Section 74-4-14, any person who is or may be affected by any final
administrative action of the Secretary may appeal to the Court of Appeals for further relief
within thirty days after the action.



