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Me. Susan H. Denny
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Trangportation Management Progran
0f8ice of Technology Developnent
Despartaent of Enerygy

Washingten, DC 20585

Dear Ms. Dennyt

I azm responding to your Mazch I8 reguest for a definition of
*pudlie highway” in the context of the Razardous Matecsials
Transportation Act (HMTA), 49 App. U.S.C. 18301 o3 peq,, and ths
Hazardous Materials Regulations (MMR), 49 C.F.R. 2arts 171-318),
igssued unaer tne KMTA. Decause the applicadllity of the HNTA
depends upon tho oxistonce of “tramsportation in commerce”

(49 App. U.S.C. 1801, 1803, 1804), I will discuss the issues in
terms of whether there is tranmportation in commerce rather
than whether thers is transportation on public highways.

on Novenbez 16, 1990, the HMTA vas amended by the Hazardous
Materials Trangportation Uniform Safety ACt of 1990 (MIIIUSA),
Public lav 101-615. GTooction 3 of the IMTUSA added a definition
of "person™ to 49 App. U.$.C. 1803 that naXes it clear that
governnent agencles coffering huzardous materials 2or
trancpertation in comnmacce or trangporting hazardous nmaterials
in furtherance of a comnezcial enterpfise are subject to the
HMTA. It states:
-The tezm 'goraerx' Neane . , . government, Indian tridbe, or
agancy or ingtrumentality of any government or Indian
tribe vhen it offera hazardous materials in Syrtherance of

a cozmercial onterprise, but such tera does not include
(a) the UNITBA LTales rusiel dcsviwe, ar (M) nr the

purposes of pections 110 and 111 [penalties and specific
relie?, respectivaly] of this title, any agency or
instrumentelity ©f the Pederal Governzent.
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Also, Section 20 of the HMIUSA added ¢3 U.5.C. App. 1818 to
provida that the EMIA applies to contractors with, amenyg
others, tha Federal Government. It states:

- ARy perscen who, under centzact with any dspartaent,
agenoy, or Snstrumentality of the sxscutive, legislativa,
o judicial branch of the Federal governnent, transports,
or csuses to be transported or shipped, a hazardous
matarisl . . . ghall bs sudject to and comply with all
provisicns of this title, all orders and regulations
igsusd under this title, and 3ll other substantive and
precedural requiremsnts of Federal, Stats and local
governments and Indian trides (except any such
requirenments that havoe deen preempted by this title oz any
ether Prederal lav), in the same msnner and to the sane
extent as any person engaged in such activitiss that ore
in or afrect commerce is gudject to such provisiens,
ordezrs, ycgulations, and reguiroments.

Therefdre, the Departmsnt of Eneryy (D2F} is required to comply
with the HMR vhen it offerz hazardous matarisls for
transgertction or transports them in commercs. DOZ, howsver,
is not required to cenpfy with the MR when it offars oz
tzanbperte harardons matearials in & Sovernment vehicle bascausa
those DOE activities xze precumald to ds for & govermmental
PuTPoce and thus not in commerce. '

DOE's contractors, hovwever, must coupply with the IR even when
the transportation.is!inm a Government vehicle == unless the
transportation i3 not .in commerce' (¢ prurequisita to the
applicanility of the HMTA and the IMR).

Transportation on (scross or along) romds cutside o©f Govermment
p:oputficstzcncralzy is transpozrtation in commarce.
Transportation on GCovernment properties requizres close analysis
to determine vhether it is in commerce. If a zoad is used by
nerders of the general .public (including dependents of
Governnant employees) vithout thelr having to gain access
through a controlled access point, transportation on {asross or
aleony) <hat road s in comnarce. On the other hand, if acooss
tC a :oad (2 controlled At All times through the use of gates

‘and guards, transportation on that road is not in commerce.

" Ong other means of preventing hazardous materials

transportaticn on Governnment property from baing in comrerce 1is
to temporarily klock accezs to the section of the road being
crossed or uged for that transportation. The road wouwld have
to be blocked by persons having the legal authezity to do so,
and public access to the involved section of rosd would have to
bu wifccrively pxesluded.
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The folloving discussion appiiu thas; genexral principles to
the situations described in your letter.

Exanple 2t Road A iz leecated eon DOF-owned proparty and s
Baintained dy O0E., Speeod anforcerant is by a DOT eontractor.
T™he road has unrestricted public access, but there area signs
stating that gcrsons are entering DOE preoperty. Analyelg: Read
A has. unrestricted public -access, and, thersfere,
transportation on or across (¢ s subject %o the IMR.

Exanpple 23 Road B traversss o DOE site, but is maintained bY
the State. Speod enforcement is by tha State. The DOE cannct

‘undlatsrally diocx the road. There is unrestricted public

access, except for times vnen DOE/5tate Polics physically bleck
blic access in ordar to make special shiprments, !
Because there ig unroctrictad public access to Road 3, X
transportation on or acreoss it is subject to the HMR. Howvever,
effective blocking 6L public access (as degscrided above) by DC2

_or State officlals wauid avoid application of the HMR.

Exanple 3t Road C canpacts two DOL sites, is cvwned by the city
and is maintained by POS under a lagal agrevement. Speed
enfozcazant s by tgt oity. The pudlic has unrestricted
ecces8. Anrlygis: Road € is not on Government propeztyy

thys, the IR would apply. , _

: Réad. D is on DOZ-owned ézupc::y and is raintained

Exanple o
by DOE. Speed enforcement is by a DCE contractezr. The road is
posted with a sign restricting usage $v these on official

overnmaent business, but there ars no physical barziers,
mem Because there (s pudlic access €0 Read D, the MR
would apply there. This result could bs changed either by
sZfactively blocking public access or by controlling public use
at all ¢imea ¢hrough the usa of gates and guards.

AS indicateq apove, transporting & hazazdous material across a
road or doing so along 3 road botk are sudject to the MR
unleas the section of the road involved is removed froa
commerce dY one of the above-descridbed actions.

I trust that this in:fematien will be useful to you in
providing guidance to your bperating contractors. Please
advige ma if additicmal information er clarification &s

degired. .

Sincerely,

- 4

J
ith §. Kaleta
ief Counsel




