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% aa %9Apcndin9 to your March 28 ~eques~ tor a de:1nition of 
•pu~11o hifbwar" ia the con~exc of ~~· Ha&ardo~s Ma~a=ia1• 
Transpo~a~ion Act (HMTA), 4• ~pp. v.s.c. 1101 a; ••q+, and tbe 
Ma1ardoua Ma~arial• ae9ulationa (Hna), 4J c.7.~. ~·~ 111-~10, 
ia•uad. unau -,:na KMT~.. :D•ca\lco eba applica"i11ty ot tbe HH!rJ. 
dep•n~• upon tho oxiGtGnga ot u~ran;portation in commerce" 
(4P AJIP• U.s.c. 2.801,: 1802,. :1.104), I \lill cU.8CUIIB the iBsue• ln 
te;'ll'la or whether t.her.a is ~l:"anapona~1on in ccnnaerce rai:l:a.ar 
~ban whether ~hare 1~ ~rancportat1on on p~blio bi9hvay•. 

on Kgve~ez:" ~'I 1,PO ,: t:a• HH':rA .,.. a.aendecS by tl18 Hazardoue 
Ma~e:ial• 'l'ranspo~a~1ora VnUQra sate~ Ac:': or .!.9'o ~H:rrUSA}, 
h'blic Lav 101-61.5. );•o1:ion 2 ot tha HM'l't:JSA ad.d..eCS a detiDit:.ion 
or _"peraoll" tD 4t Ap,. v.$. a. 2.1oa tha-t -maxes i~ claazo tbat 
iOve~ent a~an=ics ~::e~1n9 b•••~o~• ~tari•1• tcr 
t~A~cpo~~~~eft ift eomma=ce.or transpo~in; ha=ardaus ma~eriAlS 
i~ ~urtharance ot a ~oam&~c1al en~•rpr1•• are •u~jsg~ ~~ ~be 
HMTA. %~ -~~-~ 

·~• te:. 1pe:•oh' =••na • • . 9ove~Ment, %n~ian tri~a, o~ 
avancr cr ina~en~a1ity cf anr qover.n~an~ or Indian 
t~1be when it.of~e%a haaarccua materi~ls in f~erance or 
• co=aercial anterpriae, ~ut su=h term doa• not include 
(A) the Uft~~aa ~~·~•a r~a~-~ a~~L··~ er C•l rnp thA 
purpo• .. of aect~cns 110 an~ 141 [p~nalties and 5pscific 
re11at, re~pac~1vely) ot th1s ~i~le, any agQncy or 
instrumen~a~itr ~t the Federal Covorn=an~. 
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Alao, Saetion zo of ta• HMTOSA a~4c~ '' u.s.e. App. 1816 to 
provide that the HMTA app11•5 to ~ontra~~o~• v1~n, ••oft9 
other•, ~h• re4e:a1 Governftent. %t •ta~ea; 

· · Aray per~on wbo* Un4ar cont:ace w.t.tll any 4epG.rtaant., 
898ft0)' 1 ar 1n•t.rufteft~A11ty 0~ t.he axac:1.1tiv•, lef1isl.at!.ve. 
or ~ll41c1a1 ~ranch o£ th• 7ad=ral fO""ern~Dan~,- t.:-anspor~•, 
or ca~se• to be tra"5port•d or sh1ppa4, a hacardDQa · 
=-~•rial ••. shall ~. au~~ec~ to and ~amply vith &11 
p~ov1sion• oe t.hia t:1tle,· all o~cser~ llnd. &"8C)\ll&t1on• 
i•suad unda~ th1• title, and all other a~ctahtiva an4 
p:oae4ura1 J:equireunt.• ot FcOe.~al, StlttA ancl 1oca1 
vovernmon~• an4·:nd1an trtb•• (ax=opt any auch 
requi:emcnts ~at havo ~••n preemptad ~ .this title or an~ 
otba~ r•••ral law), ln tbe aan• ~•nne: an~ to tb• sa_. 
ex~ent as anr p•:•on &nfaged 1n aueh activiti•• ~ha~ •~• 
1ft o~ •tfect coamer~o ia, •~~'act ~o su=b provisions, 
o~·~·' ~ewulation•, an4 ,re~i~••enta. 

-mere:~~·, the Depar..Jnan~ or !:net;y (DO$:) is :equb:acl t.o compl.y 
v£~ ~· HKR whon i~ o~tar& bazar4oua ~~a:iala fo~ 
~rah.llpo~a1:1orr or t:a~spon.• 1:-hea in oom.~~•==•· DC>Z" bowaveJ:", 
1• not requi~ed ~D c~plf vl~ the RKR when it ot~ara or 
~c&ft8pe~c ha2a~4eu. mataria1s Ln a Oovar~&b~ v•hicla baeau.a 
those ~QE actiV1~1es are precuaa4 to ~· tor & gover.n.anta1 
Pt.l:PG•• ~~~ ~lla no~ i¥'. col'Saa~ca. · 

DOE • a cont:acto~s. ho~var, w•~ COJI!Plf' "~t.b tJ:L• m:a even wen 
tha ~ranapo~tation.istin & Gove~n~ent ~•bi~l• -· unlee• tba 
transpo~a~ion ~~ no-t; .in coJBm•z-=•· (• p~areCI'Ii•i~• to ~· 
app11c~111ty ot ~be SftA an4 ~· BHR) .. 

¥. 

Transpo:ta~lon Oh (across 0~ alOft~) ro~d• o~tai4e o: ~ov·~·n~ 
propa~i&•J•neral1y la ~ran5po:tetiQn 1n oomm•~•· 
Tran•porta on on =overnmant"prop•=~iea r•qui~es e1os• ana1ysi• 
to dater.mine Yhethar 1~ is ln ~omaarce. lt a %0&4 1• v••~ by 
meml:»era or the tene:a1,publ1;; (inclu1Sing c1openclen1:• 0~ 
Oovern~ent e~1orseJ) ·w1thout thair having ~o f•1n aGo••• 
thro~gh a controlled ace••• poin~, transporta~•on on (aa~~•s o: 
&lOnf) ~h•~ roact 1s 1ft c::ozma:-ca. en the c~er han4, it •~oo•s 
~o a ro•d 1a con~ro1la4 •~ all ~1m•• tbrou9h the ~·• ot ~ate• 
·an~ ;ua~•· tr~apor~~tion on ~ha~ :oa4 1• no~ in Qo.aarca • 

. 
· on• other =aans ot prevent-ing hazardous ::ua.t.erial• 
tranapcr:at1on on Govern~~n~ prope~y froa ~ain9 in ~gmner~~ is 
to tempo:ar11r ~loex acca&a to the aectiQn gf the ~oad ~ein9 
cr~•••a or ~••4 fer that. tra~•port.a~ion. Tha roa~ vo~4 hava· 
to bo ~loeXe4.by parsona hav1n; ~he lB9~l a~tbo:Lty ~o do •o, 
and publ~c accsas tQ the involved sec~ion of rce4 would have to 
.b111:1 •' :~~~a.v•l;r pz-•c1utll .. d.'-
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Tha ~o11ovin; di•cuaa1on applioa thesg 9~n•ral pr~neipl•• to 
tha witua~iona das~r1~e4 in ~our letter. 

J 

•x•mv1e ., Rba4 A i• 1eea~•4 &n DOE•ewaod propa~y and is 
Da1n~aine4 ~y =oz, spee4 •ntorca=ant 1a by • no~ ecnt=aetor. 
ft• ¥'0&4 hA• un-te•tzd.~~ecl pub11c ac:cesa, lnat 't.b•~• •~• ai.,n• 
atatin; that perso~• are enterifti COB propar~y. 6no1ya!c: ~oa4 
A haa.Qnrest~lcte4 public·ACQ•aa, and, the~efo=e, 
t:'arl•port.aoeioJ:a on or ac:z:oos• t" t• nb~ ec~ to t.he lOUt. 

pazmle 21 J\oacS a ~raver• .. a DOB a!te, ~u~ £.• ·mai.n~a.i.taed ~y 
'th• •~•toe. Cpe•d entoJ:"oaman~ !a .br t.b.a State. The DOE cannot 

· unLlaterally Z>.loox t.n• roa4. 'nl.a:e 1• \lnt••tric't•d pu~lic: 
ace•••• exoept tor times Yhen DOE/&tate Pol1ce·ph~•ica11y blo~ 
~~lio aoo•~• ~ft ord•~ ~= ~· apooia1 ahip~•nta. 6n•±ysi•t 
Baaau•• ~~·~• ~• unroce~ie~ad publ!e acca&a to Road a. 
tranapo~~&t1on on o~ ac:o•• i~ is auD,ac~ to tha HKR. Howeva:. 
etteo~1ve b1ockin9 o: p~lic ace••• (a• descri~•« ~ave) ~y DOZ 
~ S~ate otti~Lala vould avoid applicati~n of the BHR. .. . . . . 

. . 
bUR~' ;u aoaa c eennacu. 'CWO DCI a£t.es, !.a OVftad h~ the c!tr 
a.1ul :La .... !.ft~a!ftecl b)' ~0~ · 'llftclaz . a laoal a;rvamen~. Spaecl 
eBtozcaaan~ 1• b1 the e~ity.. ~· p=1io has ~zooat:J.ctecl 
eccesa. Anal~•~ar .aoa4 C 1• DOC on Gove~nmont p~op&~y~ 
'tn"a' ~ha mm vo\lld. apply • . 
zx•npplf • c aaad. D is on t)OB•awaais p~·•~l' an4 i.• ~int:ainocl 
by DOE. s"•ad entorcaent is »y- a ~E .ce>ntra~to:. The roDd 1• 
pg•~•4 w~th • -~~n ~·•~rio•Lftw ~••• ~· ~hoao en e~~1o~*i 
JOYe~n.on~ ~~•ina~s, :but there are no phy•i~•~ ~a::ie~•, 
Aa•ly•i&& B•cauaa th•~• is public access to aoad D, tha KMR 
voulcl app1r the~•· 1'h1a :enli: could ba chanqecl aitber by 
atfecttva17 ~lockSnJ pu~lic ao=••• o• by co~tro11in9 pu~1ic u•c 
ae Al~ ~~ ~~rau;h ~· uaa of Gat•• and g~ard•• 

As 1nS1cate« ADova, t:anspo~1~9 a ha&a,doYa mate~ial ac~oss A 
road ot 4o1ft~ ao alonf a rca~ ~oth are •~ject to the ~ 
~n~oss the section of the ~oa4 involved is rea~vad f~oa 
coame~c• tar ona of -e~• above-4ascr~e4 ac-tions. . 

x·~ot ~&t ~hi• 1nto~ation will ~c ~••tu1 to ~ou in 
providing IJU.idance t~ you:' bper&tin9 oont:;ac~or•· ~lease 
advise me it a4diticna~ infDraa~lon o~ e1aritication i• 
de•ired. · 


