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UNrTED Sf AU:.S ENVIRONMENTAL PROTECTION AGENCY 
WASHINGION. D.C. 20460 

t1AY 1 o 

Edward D. Baca . L.ieutenant General., u. s. Army chief, National Guard Bureau 
2500 Army Pentagon 
Washington, DC 203~0-2500 

Dear General Baca: 

OFFICEOF­
THEACMINISTRA.TOR 

This letter con'9'eys my decision on the National. Guard Bl;lreau. '·s (NGB's) dispute with ·EP~·~egion Z's April ~o, 1997 order requi..:ring, a.:mong other thingsi pollution prevention measures to protect Cape c9drs so1e source aqui£er fro~ the potentia1·for ~urther con~~nation associated ~ith training activities at the Massachusetts Military Re~ervation. 

':Chis decision is based on .a careful. c.onsideration of the information presented to ~e :by Region J: and the ·-NGB. ·The NGB inforin.ation speci_t'ically incluoes the May.· 7 r ~997 wri. tten response·to the.order·as wel1 as the ~ay 8, ~997 presentation by Deputy Unde~ Secretary Sherri wasserman Goodman, Major General R~ss~1l Davis, and other representatives ~rom·the Department of Defense and the NGB. In my·review I hav~· focused on the -five .issues Ms- Goodman and General Davis identified as their core concerns: EPA 1 s use of RCRA.as a basis-for issuing the ord~; the impact of the order on training and mi~itary_readiness; the absence of a forma1 d1spute reso1ution provision in the order; the need for clar~ficatioh of the air monitoring provision; and the·~~ed fo~ clarification of the pro~ision pertaining to unexploded ordnance. · Attaclunent· 1 to this letter addresses in detail the issues raised by the NGB in its April 18, 1997 letter. 

Based on the information presentedr I believe that Region X cor.rect1y deter,mined that an imminent and substa~tial endangerment t~ b~an health may exist as a rasu1t of ~ast and current activities at .MMR- Both the scientific and lega~ . ar~ts upon which EPA's order is based are very strong. The evidence cited in the order and adqitional DOD stud~es identified by our New England office s~nce issuing the order su~port EPArs preventative appra~ch to protecting the sole source aguifer_from £urther degradation. In view of the paramount importance Of Cape Cod's sole source of drinking water and EPAts obligation to prevent any further activities that experience and available data sugg~st could contaminate _the aqUifer, I believe that Regional 
OPiTONAL FORM 9S (7-90) 

To llllllllllllllllllllllllllllll 
9732 

Fax~ 



Oct-03-02 01:28pm From-EPA,FEDER~I" FACILITIES ENFORCEMENT OFC. 2025010069 T-990 P.002/008 F-817 

2 -

Administrator John DeVil~ars acted appropriately and respons~bly 
in his issuance of the order. Therefore, I hereby upho~d the 
order w~th these technical modifications identified in Attachment 
z. It will beco~e effective May 19, 1997. 

In upholding this ·order, I am directing the Region.to make the 
technical modif1cations in order to clarify its provisions 
relating to RCRA jurisdiction, air monitoring, and unexp~oded 
ordnance. These re~sions are recommended by Regional 
Administrator DeVi11ars and are the re$ti1t of good faith 
negotiations between EPA Regio~ I and the NGB. 

In reaching this decision, r am mindfu~ of the difficu2ty of 
re.scheduling t·o other bases tho;;e units which are presently 
schedu.l.ed. to train at MMR. in the i:J:nmediate near t~. I ·have 
supported Regional Adn:dnistrator DeVilla.rs' efforts to be 
responsive ~O· this concern for those troops which·cannot.be 
reschedu~ed in -tb.~ very near tena. and which w9uld otherwisa lose 
their. combat readiness status. I know he has had extensive 
~iscussions w~th the NGB and POD on "this topic since the issue 
was first raised to hi~ on April 14_-. I nave enco~aged . · 
Mr. DeVillars to conti~ue discussions·on this issue if the NGB so 
desires. X want to reiterate my and.his po~ition that this 
should only·. be in in.Stances i.n the: very near term. ~here a 
compe11ing national security interest·warrants such an.exception 
to the. ord~r anq. o_nly_.upon delllonst:rat.ion that all r~sonabl·e .. 
s-t;.eps have been· taken· to maR~ training. a-vaila)?le ·el~e.where·. 

I am also requesting Regional Administrator DeVi1lars to continue 
his discussions with the NGB and non to develop a process for · 
resolving disputes that may .arise under the order~ ·':It .is :zny 
·understanding that these 9iscussions have·b~en constructive, and 
it is my expectation that they will reach a successful 
resolution.,. \ .;. 

sincerely; 

~J_fu~v---
Fred H;ansen 
Deputy Administrator 

cc: Deputy Undel:" Sem:etary 
Sherri Wasserman Goodman 

Attacbln.ents 
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U.s. ~XRO~AL PROTECTION AGENCY 

HASSACHUSE~TS MILITARY'RESERVATION 
DOCKE~"NO. SDWA I-97-1030/RCRA r-~7-1031 

T-990 P.003/008 F-817 

RESPONSES ~0 ISSUES RAISBO aY ~~~ONAL GUARD BUREAU 
This ~e~orandum presents EPAws respons~s to the 'issues raised by the National Guard Bureau (NGB) in its A~~il 1&, 1997 re~est fo~ an opportunity to confer ~ith the RPA Admin~stra~or. 
Issu~s: 

a. Whether EPA Region X has fai1ed to follow EPA's own po1~ey regard1ng deae1ines and efforts at resQlutioD as pres~ted ~ EPA • s Ji:e4eral Faoi'J.i:ti es compliance ~trateg:y:. Mo:reo"'{e~,. Jii'GB questions th~ appropr1ateness of ~ssuing the MMR AO# given NGB's ·comp~iahce ~1th ~e first Ordex iss~ed by EPA Req1on I on February 27~ 1~97~ 

The ~~raJ Fagilities Compliance Rtr,tegy is a non-binding. . g~neral co~lia~ce process document issuQd by EPA in l9SS. For sev~r~l reasons; the strategy does not govern this action. 
F.i.rst, both statutes under~ying the Ord.~r 'ha.ve more exp],ici.t instructions than the·qenera1 processes described in the . strategy_ For ·RCRA purposes, the ~~gion believes ·the St~ategy, . to the extent it could be vi~wed as something more than ·a. ganeral outline of potential processes, was superseded by the 1~92 · Federa~ Faci,lities Compliance Act~ l?Ub.L. 1.02-.386 ("the FFCA11

}-

Rega.rding .the Safe Drinking Water Act,. EP.A" s view, as ~:t:~ss.ead .in the .February 4, -1997 Draft Guidance on_EPA~s Ne.W P~nalt;.y ord~:r:: l!JJthoti ty Aga itl.st F~QP,X:io1 J F:,ciqi li tJ es· Unde::t:. the S;afe DrinJs"ing: . Water·~£t Amendments (SDWA} Qf 1996,. is to provide th~ head of the federal agency ~n opportunity ~0 confer with the Administrator within 30 days after the order is issued be~ore·the order becomes final. ~he Region has provided that opportunity in the Order. In addltion, this order is premised not on_penalties, but on. e.:ndange.:t'lnent_ rn such a potential endangerment situation, one ca.n.n.ot as.sel';"t ·that even more of an ·opportun.i ty·. to i::orife:r is requ~red_ · 

Second, :r believe that even .if the processes the strategy was ~eant to describe ~ere sti1l Ln· ef£eot, those p~ocesse~ certainly would not have been' meant to apply to·a situation that m~. present an imminent and sub~tantial en~ang~ent. 
Third~ as a p~actical ~atter, the Order. provides NGB with considerable prpcess to ~ake their case, process ~at is consistent with the strategy while more focused on the Order~s statutory bases_ Not on1y does the Order afford the NG~ the opportunity to conf'.er with the Ad:nl.in~strator, but also Paragraph 
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~35 aLso provides an opportunity £or· the NGB to state its case to EPA as to necessity o£ particular re~irements of th~ Statement of! Work. That '""safety .va~ve" provision acts to miti.gate any tequirements ~hich ~ght be later found inappropriate or unnecessary. 

I baLi.~ve issui.ng- this Adluinistrative Ord.er ( 11AO") is appropriate, even despite the NGB's .compliance with the first AO­The NGB has so .far :met the deadlines set by the.· :first AO, and while EPA does not agree completely with their groun~water study V1ork p].an,. it is a reasonable first step_ However, the f.irst AO does not cover specif.:i.cal.l.y al.l the :eacets of this Ol:'de:t",. suc:b. as the ~ead rentova1 from ilu.pact berln.s, and the suspension o·f use of propel.l.ants and pyrot~chnics. Moreover, even thoug:h Respondent Massachusetts National Guard had announced a voluntary suspension . of some pra~ces.without an Order, the Region would not be ·able to provide effective oversight of those Qgreeme~ts, nor could EPA ensu~e that the suspension~ .lasted for the time needed. · 
b. Whether the res~ietions on training hl.posed .in the HMR "AO are Jiece:gs~y. 

rt i? important to note, as Gener~1 ·Baca does 1n the attachm~nt to his April l8, 1997 letter1 that not all training activities at MMR are suspended by the order.. FUrther.m.o.re, Respondents NGB and Massachusetts National- GUard have· not· objected to·· the suspension· of some training activ-it.ies under this order, sU:oh as the use. of explosive artillery ~d mortar shells and ~e use o~ ~ead bul1~ts in smal.l ar.m_s. 

Th~ NGE has, how~er,. objected .to the restrictions- on the use of prope.llants and pyrotechnics. Gi ve.o the· inform.aticn ~n hand, I find that the :z:::estrictions on use ·ot:. p.:r:opel~~nts and pyrotechnics are reasonable and n~cessa~. In the limited sampl~g in the ·a.rea where propellants were .used, haza:t:_dous constituehts and. byproducts of p~ope1~ants in soils (2 1 4-DNT, dibutylphtha1a~e~ and n-nitrosodlphenylam1he) and groundw~ter (2,4~DNT) have been found; · · · 
At the one gun pos~tion ~hidh has been sampled, ·DNT ~a.s foUnd in the soi~ i.n J.S of 18 :locations •.. Also, ~1though c:onta:ndna:nts from . propellants have not yet been found-in groundwater at leve~s that exce~d drinking wate:r: standards, 2",4-DW.C was found in soil at the gun position at 17,.000 ppb,· a level that could leach· to groundwater in <tlllounts that lllay present a thi-eat- Another constituent of propell.ants used at .MMR.r d.ibutylphthala.ter was found in soils at th~ same gun Fosition at le~els up to ~6,000 ppb. N-nitroso-diphenylamine, ~ compound formea dqring firing ·of three types o£ propel~ants used at MMR, was ~ound in at 930·ppb· in soil at the same gun position. This c~po.und was al.so found in soil in the impact area at .38 ppm. N-nitrosodiphenylamine is classified by EPA as a p~obable human carcinogen. Moreover, the 
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distribution of ONT over a fairly broad area at the gun posit~on 

suggest an·association ~ith routine use of propeL1antsr rather 
than disposa~. 

The soils and groundwater in the Traihing Range and I~pact Area 
to date have not been analyzed for --the fu~l range of constituents 
found in pyrotechnics: However, limited sampling does show the 
presence of some bazardo~s constituents Of pyrotechnics (TNT, 
acetone) in soi~ and groundwater at MMR. Their presence 
ind~cates a potential connection between pyrotechnic use and soil 
and gr~undwat~ cont~~ation. 

Furthermore, :many pyrotechnics of the. types used in the past and 
in the present atMMR·may cause ••widespread and uncontrol~able 
pollution of the environ:m.ent" where. they are depl.oyed, .according 
to a ~978 U. · s .. Arm.y Medica~ Research and Development Collllll.and 
study. The study also reported that the aquifer under and river 
next to Pine Bluff Al::-sena1· in Arkansas (where· pyrotechnics are 
manufactured and fi~rd tested) are polluted by residues of 
pyrot~chnics. The 1978 study recommends further.testing to 
evaluate in more detail the ~ealth effects of using the . . 
pyrotechnics studies. Some. Of th~ conclttsions in the l.97S study 
re1ate~directly to pyrotechnics ·~sed ~n the past and present at 
M1:1R: . . 

- HC AN-MS smoke grenades have pe~ used and coritinue·to. be 
used at MMR. · They conta.:in hex:ach~oroethane {HCE), a 
chlorine carrier for screening smokes a~d a· possib~e.numan 
carcinogen·~ -acE inhibits function$· ~f· the qentral nervous 

·· . system., and c~n be absorbed. through the gastrointestinal -
tract, 1U.ngs, and skin.· . EPA•$ lifetime tte;;t1th Advisory is J. 

ppb. The report notes that, "[t]~is compound is discharged 
into the environment·during depl?yment of these s~oke . · 
cani·st~sr~ and that '' (d)ep1pynient o£ Sln.oke canisters can 
lead to widespread po~~ution Qf this.ch~ical and possible 
huma·n e:(posure. " . . . . 

- M~S yel~ow and green smoke ·grenades used 1n the past and 
the p~es~nt at·MMR contain ~n~anthron~, a dye highly toxic 
to the. blood and l.i ver in subacute or chronic doses·. The 
·l.978 ·report states that, n (d) ischarge. of this dye during use. 
of the smoke canisters is widespread and uncontrol.labl.e. '' 

~ M1S gre~ ·smoke grenades used at MMR also· contain. 1,4-
bis(p-toluidino)anthraquinone), .a green dye.. The ~~7S 
-report states that· "(U]ncontrol1ad pollution results from 
the Army use of this material-··· Use of s~oke can~sters 
leads to-uncontrolled human and environmental contamination 
from· this compound •• - This typ~ of pollution is spo~adic and 
uncontroll.able· and· can lead to significant human expC?su:r:e."-

. _. 
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-.M~S violet smoka grenades used in·the past and present at 
MMR contain 1-4-di~io-2,3-dihydranthraquinone~ a violet 
dy-e. Accor9-ing. to the ~978 :z:eport, "Envirollltle."!ta~ . 
disch~rges [of this substance] could lead to s~~~ficant 
hum~n e:x:posu.re- '' ••uncontrolled discharge into the 
environment occurs during use of these smoke gren~des.n 

Given the findings of constituents ~f some pyrotechnics,. ant\ the 
Army studies which indicate that the use of pyrotechnics may ~ead 
to uncontrolled oontaminationr it is appropriate to suspend the 
use of these materials. The order explicit1y provides in 
Paragraph 13S. a mechanism for the NG:S to seek a review of EPA's 

·Suspension of the use of pyrotechnics and propellants,.among 
other things~ if the NGB'can de~onstrate tbat the threat of harm 
resulting from the·use of these materials is so 1imited that the 
suspension is not warrant~d. 

c. Whether EPA Res±on I's characterization .of certa1n R~ and 
SDWA ~ega~ requ~ements is.coxrect, and whether it is consistent 
with EPA Readquarters" pos~t.i:on • 

. In the May 8, ~997 conference, Re~pondent has specified·its 
concern with RCRA jurisdiction in _this action, in light of. the 
Military Nunit:i.ons RU1e(.62 Fed. Reg .. 6622 e.t s'eq. (February ~2., 
~997). 

The Munitions Rule· does not eliminate RCRA jurisdiction in th·:is · 
matter. ContamLnation·from.past practices has sho~ up in . 
l..:i:ndted groundwater sampling off-range (detection of. TNT· in.·: 

·grou.nd'W'ater downgradient· of the Impact Area).· J: be~ieve that 
constitutes a statutory soli'd waste undel::' the Munitions .Rule,. 
thereby prov~ding RCRA jurisdiction_· · 

Respondent asserts that two particular activities ·under the··order · · 
-- the "sweeps'' of uneXploded· ordnance ('OXO) and the lead. removal · 
actions -- are beyond. the scope of the Munitions Rule.-_ However,.. 
RCRA § 7003 jttri~diction is premised first on the endangerment 
shown,. and these activities are rightfu11y viewed as necessary to . 

. .. , . -abate- that endangerme.n:t .... _.c_.M.Q;r:~o:<t~l:", _g;i._yep__i;b,~. Or.4~i.-'_.~ .. ~~a~ .... _ .. _. . 
jurisdiction, even if such· actions were beyond RCRA."s scope, they 
.are·necessary to addres~ the endangerment caused by contaminants 
under SDWA § ~431:. 

l see no inconsistencies between the Region's Order and EPA 
Headquarte~s' policy. As I stated at our May S conference, I 
stand firmly behind ~he Region's use of RCRA jurisdiction in this _ 
matter. · 

Naverthel~s, because the order as modified does not permit the 
use of propellants and pyrotechnics, there is no n~ed for air 
monitoring at this ti~e an~ RCRA ju~isdiction is not required to 
ensur~ that air is monitored~ That· b~ing th~ case, 'in an effort 
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to ~esolve this mqtter, I am directinq the Region to ~odify the 
Order to proceed solely pursuant to the Safe Drinking Wat~r Act. 
The remova1 of RCRA § 7003 fro~ tnis order is ~itho~t prejudice 
to EPA's ability to assert RCRA §. 7003 jurisdiction at MMR or 
other military ranges under appropriate circumstances in the 
futw;-e. · · 

d. Whether EPA Region I's ~inding Qf the al1ege~ ~istence o~ an 
i~inent and subs~tia~ endangerment tQ the environment ~na 
publ-ic h'e~l.th is coj;rect. 

The.Ord~r is fu1ly justified under the law of endan~erment under 
ei.th~r statu.t~.; The statutory standard. under SDWA § 1.431 and 
R.CRA. § 7003 is th~ sa.Jne; ·"may present and iltllll.i.nent and · 
substantial enaangerm.~nt"- Thi.s statutory ·thrashold. is 
reinforced by the legislativa history of § 143~~ and. judicial 
case ~aw :r:ega:r:d.ing endangerment. The circu:m.stances. of this 
OrdQ:r:, name1y th~ data points demon~trating soi1 and groundwater 
conta~~n~tion of contaminants used in ongoing activities at MMR, 
directly aboYe the sole sourc~ aqu!fer,.in·an area where very 
1i.ttle sa~ling has been undertaken, p~aio~y exceeds the 
threshold ~or ~ction.. · 

e. Whether certain requ~~~ents ~n EPA Region r•s app1ication of 
the MMR. AO may actua1~y be potcnt~a11y hara£ui ~o h~ hea1th, 
and.whether they are cost eff~ctive. 

This concern app~ars to pertain to-UXO. In the O:r:d~r, EPA 
requires the Guard to undertake peri.odi.c OXO sweeps, based· on 
statelll.e:q.t:s by the· .Guard to the Region during its- i.nfo:rmation · 
gathering that UXO is of concQ:t;n for: ieaking into the soi1 and 
g-roundwater when it :r;emairi.s. in "pl_ac~ for a considerable period of 
ti:me. 

Since issuance of t~e order~ th~ Department of·Defense has· 
provided inform,ation to th~ contrary -~ that UXO does not 
deterio~at~ over time, and that in fact a greater public safety 
issue could b~ created by attempting to detonate UXO. I hav~ 
dil;"ected. th_e Region to. modify . thE? order .to :r:efl_!Zct that· l!XO 
sweeps ~e ·to be conducted under the Order for the purpose of 
addressi~g the safaty of worker~ only. · 

Although cost~e~fectiv~ness is n~t a f~rmal finding necessary for 
the order, the Agency has carefully considered costs and benefits 
in both issuanqa of the Ordar and in subsequent proposals to 
address NGB concerns. Moreov~, while the Agency recognizes the 
costs associated with redirecting training.away £rom MMR, any 
cost-effectiveness analysis should also consider the costs 
associated with contamdnation of the sQle source_aquifer. 
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The Regional Ad:mi.nist:rator • s order of April l.O,. 1997 .is uphe.J.d, 

as modified by the provisions listed below. A revised order 

refLecting the fol~owing ~odifications wi11 be provided ·to the 

Nat~onal Guard Bureau and MassaChusetts·N~tional Guard. 

1~ Due to the suspension of traininq activit.ies referenced in 
Section II·-A. "o£ the Scope. of Work, activiti~s nec~ssitati.nq 

the air :moni.toJ:"ing required by the scope of Work. are 
cru.rrentl.y not heir..g undertaken. Tlierefore, :EPA is reJnoving 

Section 7003 of the ~esource Cons~ation and Reco~ary Act 

(RCRA) as a basis for jurisdiction to require the actions in 

the Statement of work- 'Although the basis for RCRA 
jurisdiction over the activities at the MMR Xraining Range· 

and Impact Area is c~ear, the i~inen~ and substantial 

emdangerm.ent provision of section 1.431 of the sa£e Drinking 

·Water Act a~one provides jurisdiction for the actions 

;required in t:p.e Order as modified. 'I'he. re!llovral. Of 'RCRA s· 
7003 from this Order is without prejudice to EPA's abi1ity · 

to assert RCRA § 7003 j~risdiction at MMR or other m~1itary 

ranges.under appropriate c~cumstances in the.futur~-

2- Respondent NGB has recently provided documentation ~ich. 

~dicates that unexp1oded ordnance does not deteriorate or 
~eak . into the en-q:iron:m.ent, contrary to its · earJ..ie:r 
stateJnents. ~ere£or.e,· Section :IJ:.D. of the Scope of Work·· 

is modified by de~eting the words "to·re.duc~ th~ potentia1· 

for U:XO to deteriorate or leak into the environment. •• At 

the beginning of section J;l:.D- 1 tl'l~ ¥rords, 11 Within those. 

areas necessary to:ensure safe access for personnel 

pe~for.ming the soil and gro~dwater sampliri~ required·by the 

February 27, ~997 Orderr Respondents sha~l---" are added. 

3 - section I: I. F. of th.e. sow is deleted. :rn ·. th.e event that any 
training activities suspended.under this ard~ are ~lo~ed 

to :cesu1ne. at MMR, it is EPA's expectation that appropriate 

ai:r monitoring of those activ.it.ies will be undertaken •.. EPA 

~il:L use its ·:eull J.ec;al authority, ·in.c1uding, .if necessary, 

the Resou~ce conservation and Recovery Act, to insure that· 

appropriate air monitoring is undertaken. 




