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JUN 281994 
Ms. Barbara Driscoll 
RCRA Permits Branch 
Hazardous Waste Management Division 
U.S. EPA, Region 6 
1445 Ross Ave., Suite 1200 
Dallas, Texas 75202-2733 

Re: Response to estion 9 

Dear Ms. Driscoll: ~----~ 

In the recent NOD for OU 1157, EPA requested that a criteria be developed for determining when 
a finding of no further action (NFA) may be made at a SWMU. It was also suggested that this 
criteria should be applicable across the entire Los Alamos National Laboratory (LANL) Facility. 
Enclosed is the proposed criteria as requested. 

The approach proposed for ensuring consistent application of these NFA Criteria is to include the 
criteria in Chapter 4 of the LANL Environmental Restoration Program Installation Work Plan (lWP). 
The annual revision of the IWP is currently undergoing internal review in order to meet the 
November submittal date to EPA and NMED. Therefore, IJlease provide comments on the 
proposed criteria as soon as possible so that your comments may be incorporated into the IWP. 
Also, if necessary, we would be like to arrange a conference call to discuss any comments you or 
your counterparts at the state may make. 

Upon evaluation of the OU 1157 deficiency number nine, it appears that EPA's primary concern is 
with NFA Criterion Number 3. This section has been amended to clarify that while Potential 
Release Sites (PRS) which fall under other regulatory programs, may be exempt from further 
action under RCRA corrective action, each qualifying site will have been investigated and 
evaluated for past releases occurring prior to the issuance of other regulatory program permits. 
This yvill ensure that such sites are not precluded from examination under RCRA. 

If you have any questions, please call me at (505) 667-7203 or Court Fesmire at (505) 665-4718. 

-~r3'[~---
Theodore Taylor 
Program Manager 
Environmental Restoration Program 
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cc w/enclosure: 
Ms. Kathleen Sisneros 

New Mexico Environment Department 
1190 St. Francis Drive 
P.O. Box 26110 
Santa Fe, New Mexico 87502 

B. Swanton, NMED-AIP, MS M993 
T. Taylor, LAAO, ES&H, MS A316 
C. Fesmire, LAAO, ES&H, MS A316 
K. Schenck, ScientechllAAO, ES&H, MS A316 
K. Boardman, AL-ERPO, MS A906 
W. Spurgeon, EM-452, HQ 
T. Baca, UC-LANL, EMP, MS J591 
J. Jensen, EMlER, MS M992 

RPF, MS M707 




RECOMMENDATIONS FOR 

NO FURTHER ACTION (NFA) CRITERIA 


INTRODUCTION 

In the proposed Subpart S rule and the 23 May 1990 HSWA Module of the Laboratory 

RCRA permit, the EPA state that at some facilities releases or suspected releases 

identified in the RCRA Facility Assessment (RFA) will be found to be non existent or do 

not pose a threat to human health or the environment. The EPA has proposed a 

procedural mechanism whereby a permittee may request through the submittal of a 

Class III permit modification a determination of no further action for specific SWMUs. 

The permittee must demonstrate by providing supporting documentation that there are 

no releases of hazardous wastes or constituents that may pose a threat to human 

health or the environment from the SWMUs proposed for NFA (proposed 40 CFR 

264.514 [a][2]). The Determination of No Further Action (NFA) contained in the HSWA 

Module of the LANL RCRA permit is set out in much the same language as the 

Subpart S rule: 

Based on the results of the RFI and other relevant information, the 
Permittee may submit an application to the Administrative Authority for a 
Class III permit modification under 40 CFR 270.42(c) to terminate the 
RFI/CMS process for a specific unit. This permit modification application 
must contain information demonstrating that there are no releases of 
hazardous wastes including hazardous constituents from SWMU's at the 
facility that pose a threat to human health and the environment, as well 
as information required in 40 CFR 270.42 (c), which incorporates by 
reference 40 CFR 270.13 through 270.21, 270.62, and 260.63. 

If, based upon review of the Permittee's request for a permit modification, 
the results of the RFI, and other information, including comments 
received during the sixty (60) day public comment period required for 
Class III permit modifications, the Administrative Authority determines that 
releases or suspected releases which were investigated either are non­
existent or do not pose a threat to human health and the environment, the 
Administrative Authority will grant the requested modification. 

In both the Subpart S preamble and in LANL's HSWA Module permit, is language 

where the EPA states that they shall not be precluded from requiring monitoring, 

additional investigations, studies, or remediation where new information indicates a 

potential threat to human health or the environment. 
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CRITERIA 

NFA Criterion 1. The PRS has never been used for the management (that is, 
generation, treatment, storage, or disposal) of RCRA solid or hazardous wastes, 

radionuclides, or other CERCLA hazardous substances. 

Units falling under Criterion 1 may, for example, have been mistakenly identified in an 
earlier study. Upon review of available information, no evidence of a release is found. 
The unit will not be investigated if there has been no release of hazardous wastes or 

constituents. 

Some non-RCRA-regulated constituents, such as radionuclides, may be addressed in 

the work plan and investigated, as appropriate, either as a result of potentially being 
present at a PRS as the result of internal DOE requirements, or because it is within the 

scope of CERCLA. 

NFA Criterion 2. Site design, conditions, or institutional controls prohibit releases 

from the PRS that would pose a threat to human health or the environment. 

Release of any hazardous constituents may also be unlikely due to engineering (such 
as secondary containment or overflow prevention) or management (such as inspection 
or inventory) controls. Impacts to human health (excluding on-site workers) or the 

environment (outside of a building or other containment) would not be discernible 

above background levels for potential contaminants. 

NFA Criterion 3. The PRS is part of a process operating under the Laboratory's 

current RCRA Part B permit, NPDES, or other applicable discharge permit. While 

potential release sites that fall under other regulatory programs may be exempt from 

further action under RCRA corrective action and may undergo corrective action under 
CERCLA, such sites will still be investigated and evaluated for discharges and 

releases occurring prior to being permitted under another regulatory program or 

applicable discha~ge permit. A PRS presently in compliance with other regulatory 

programs or discharge per~its does not preclude review under RCRA where the 

current program does not ensure cleanup of past activities. 
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Non land-based RCRA TSD facilities (such as containers or tanks) are generally not 
considered under RCRA corrective action, because requirements under interim status 

and RCRA permits will adequately address releases from these units. 

Temporary storage areas (less than 90 days and satellite storage areas) are regulated 
by generator requirements. To avoid further consideration, engineering and 
management controls must be applied. If there is evidence of a possible release, 

whether visual staining, vapor releases, or analytical data indicating a release has 

occurred (and remediation has not been accomplished), and if the unit qualifies under 

the HSWA Module or under CERCLA, it may undergo corrective action measures 

under the ER Program. 

Potentially contaminated sediments downstream of a surface water outfall are subject 
to consideration for corrective action, and attention should be focused on the irnpacts 

of potential contaminants in the sediment as a source of release, not the water. If a 

PRS is not vegetated or covered, windblown dust will be a concern under RCRA, and 
further investigation may be necessary. 

Releases to groundwater from land-based RCRA TSD units should be addressed 

under RCRA detection and compliance monitoring programs. However, under HSWA 
corrective action, EPA can address releases from PRS to other media, such as soil, air, 
or surface water. Even though it may be more expedient and convenient to address 

release pathways under corrective action, the State of New Mexico will ultimately have 

to approve the closure plan for the regulated unit. The EPA can also require corrective 

action beyond closure, if warranted. 

NFA Criterion 4. The PRS has been characterized or remediated in accordance 

with current applicable state or federal regulations, facility RCRA permits, and 

proposed Subpart S rule guidance, where, the available data indicate that the 

contaminants of concern are either not present or are present in concentrations near 
background levels, or have attained the risk-based levels negociated and approved by 
the NMED or EPA regulators. 

Cleanups under other regulatory programs, if essentially remediated to either 

approximate background or to negociated risk-based levels, should not be re­

evaluated under corrective action. Groundwater and soil cleanups, if successful so 
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that no significant impact can be detected, need not be re-evaluated. If cleanup is in 
progress, no additional evaluation is necessary if done under regulatory agency 
approval and the cleanup levels are comparable to those under RCRA regulations, 
facility RCRA permits, proposed Subpart S rule guidance, or cleanup levels 
negociated and approved by the regulators. 

A one-time spill of raw material would not normally result in a release that is to be 

considered under RCRA corrective action. The RCRA process is specifically 
concerned with routine and systematic releases of hazardous wastes and 
constituents. However, unless there is documentation that the spill was cleaned up to 
levels that would be acceptable under RCRA or other applicable standards, the 
possible area of impact may be an area of concern (AOC) and would remain under 
consideration in an Operable Unit (OU) work plan. In addition, possible future 
releases are not to.be considered under RCRA corrective action. The RCRA corrective 
action program is not a spill prevention program and should focus on past or 

continuing releases. Voluntary corrective action measures will reduce the time and 
cost required to cleanup many PRSs. If a release has occurred and it will eventually 
be cleaned up, it can be addressed voluntarily, and the work plan can be implemented 
to show that the PRS is clean. 
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