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Title 1 0---ln•rvY 

CHAPTER X-DEPARTMENT Of 
:NERGY (GENERAL PROVISJONS) 

PART 1022-COMPLIANCE WITH 
FLOODPLAIN/WETLANDS !NVI­
IONMENTAL REVIEW lEQUIRE· 
MENTS 

AGENCY: Department of Enercy. 
ACTION: Final rulemakinr. 
SUMMARY: The Department of 
Enera <DOE> hereby establishes Part 
1022 of Chapter X of title 10 of the 
Code of Federal Re(U]atlons. provld· 
lnc for compliance with Executive 
Order cE.O.> 11988-Floodplain Man­
agement, a.nd E.O. 11990-Protectlon 
of Wetla.nds. 

The rerulatlons are appUcable to all 
orcanlzational units of DOE. except 
the Federal Ener&Y Rerulatory Com­
mission <FERC>. a.nd are designed to 
be coordinated with the environmen­
tal review requirements estAblished 
pursuant to the National Environmen­
tal Policy Act <NEPA>. The flnAl recu· 
lations published herein contain cer­
tain re\isions to the proposed rerula· 
tlocs, published ln the FEDERAL REGIS• 
TDI on July 19, 1978 <43 FR 31108), 
based on DOE's consideration of com· 
ments received. 
'<'"FFECTIVE DATE: Much 7, 1979. 

·R FURTHER INFORMATION 
JNTACT: 

Dr. Robert J. Stem. Actlnc Director, 
NEP A A! fairs Division. Ot!lce of the 
Assista.nt Secretary !or Environ­
ment, Room 6229, 20 Massachusetts 
Avenue, N.W., Washington, D.C. 
20545, 202-3i6-5998. 
Mr. S~phen H. Greenlelgh. Actlnr 
Assistant General Counsel for Envi­
ronment, Room 8217. 20 Massachu­
setts Avenue. N.W., Washlnrton. 
D.C. 20545, 202-376-4268. 

SUPPLEMENTARY INFORMATION: 
I. Bacltrround 
U. Cornmrnt& Rrcelved 
Ill. DOE Re&ponae 
rv. E.lfectlvr Date 

J. BAacaomm 

On July 11. 1878, DOE pubUshed ln 
the FI:Dr:JW. RJ:ClST'Dl <43 FR 31108> a 
notice of proposed rulemak!nr to es­
tablish 10 CFR Part 1022. DOE recula­
tlons for compliance with noodplaln/ 
wetlands em1ronment&J review re­
quirements. The propo~d rerulatlons 
were dra.fted In response to Executive 
Orden 11988 and 11990 recardinr 
noodplaln manaaement a.nd wetlands 
protection. respectively, which were 
issued on May 24, 1977. The reruJa· 

IULES AND REGULATIONS 

tlons 11:ere proposed to be applicable to 
all orranizational units of DOE, 
except the FERC. 

A public hearinc was scheduled to be 
held on Aurust 17, 1978, but on!~· one 
request to speak was received. The 
hearinl \l:as cancelled by subsequent 
notice In the FEDERAL REGISTER, and 
tbe requestlnr party, the Sierra Club, 
met informally wtth DOE represent&· 
Uves to discuss Its views on the pro­
posed rerulations. The formal com­
ment period closed on Aurust 28. 11178; 
DOE has, however, considered late 
comments In the preparation of these 
final rerulatlons. 

n. CoiDl:DITS RECEIVED 

Written comments were reeelved 
from 12 orranlzatlons and arencles.ln· 
cludinc the Department of the Interi· 
or <DOl>. Army Corps of Enctneers, 
Environmental Protection Acency 
<EPA>, Water Resources Council 
<WRC>. Federal Insurance Administra­
tion <F'IA>. Council on Environmental 
QualitY <CEQ>. Sierra Club, Natural 
Resources Defense CouncU, Environ· 
mental Ddense Fund, Geor&ia State 
Department of Plannlnc and Budret. 
State of Vermont Agency of Environ· 
mental Conservation, and Marathon 
Oil Company. 

DOE has carefully considered all 
comments received, a.nd has modified 
the proposed reculatlons, a.s appropri­
ate, to assure that the final recula­
tlons represent sound policy and pro­
cedures for noodplain · manacement 
and wetlands protection. DOE"s anaJy. 
sis and treatment of the maJor sub­
stantive comments are summarized 
below. 

III. DOE RESPONSE 

A. JtD.ATIONSHIP TO DOE NEPA 
PJIOCEDORES AND CEQ ND'A REGtl'UTIONS 

In accordance with the lntent of 
both Executive orders that Federal 
arencles Implement the noodplaln/ 
wetlands requirements throuah exist.­
inr procedures, such as those estab­
Ushed to implement NEPA. DOE de­
lillled its prop()Rd noodplaln/wet­
lands reculatlons to be lmplemented ln 
eonJucUon wiLh ILl proposed rerula· 
Uons for compUance with NEP A. orlrt· 
nally intended to be c:od1tled at 10 
CFR Part 1021 (F'J:DEJW. REGlsn::llo 
Febru&r7 21, U78>. Several com· 
menten questioned the relationship of 
the fioodplaln/wetlands rerulatlons to 
the NEPA reculatlons, rtven the fact 
that the DOE NEPA rerulatlons had 
not been promulrated. 

DOE had Intended to finalize 10 
CFR Part 1021 prior to the promulr&· 
tlon of noodplaln/wetlanda reruJa­
tlons. However, due to the recent pub­
lication of final CEQ NEPA rerula· 
Uons <F'EDr:JW. Rzcasn:a, November 29, 
1978>, DOE no lonaer Intends to flnAl· 

ize the rules 'lll.'hlch 'lll.'ere propost'd In 
February. Instead. DOE Is preparinr 
lmplementinr proct'dures as reQuired r 

by the CEQ NEPA regulations. The 
basic approach of coordinatine the 
noodplaln/v;etlands re\'ie\1' procedures 
with exlstlne <and future 1 DOE NEPA 
procedures remains Intact. Ho11.·ever, 
specU'ic references to 10 CFR Part 
1021 h&\'e been deleted. In addition, 
DOE has modified certain floodplain/ 
wetl&nds requirements and definitions 
of NEPA documentation used herein 
to be consistent 'lll.'ith the CEQ NEPA 
reculatlons and the anticipated DOE 
NEPA procedures. 

A related comment pertained to the 
administrative frame11.·ork for s.ssurlne 
DOE compUance 'lll.'lth Its floodplain/ 
wetlands responsibilities. DOE Intends 
to utll!z.e the Internal framework es· 
tabUshed with respect to NEPA com· 
plJance to fulfill Its floodplain/'lll.·et· 
lands responsibilities. Such Internal 
authorities and responsibilities an em· 
bodied ln Internal DOE Orders and 
memoranda and are not Included in 
these rerulations. In order to maintain 
necessary nexibillty. To address this 
concern. ho'lll.·ever, a new pro\·ision 
<11022.18> has been added to Identify 
the Assistant Secretary for En\·iron· 
ment a.s the central point of contact 
for inquiries concerning DOE's flood· 
plain/wetlands acth'ities. 

•• DETAILED STANDARDS AND PROCEDURES 

In combined comments. W'RC. CEQ. 
and F'IA sunested that the final reeu· 
lations establish "specific standards" 
for key substantive and procedural re· 
Quirements of the noodplains Ordf'r. 
For example. It 'lll.·a.s suggested that 
specific standards be pro\·ided 'Ill.' it h n .. 
speet to 11·hat co.nstltutes a "pract tca. 
ble altematl\·e" to siting In a flood· 
plain. DOI also commt'nted that the 
•·spirit and Intent" of the t1lo Ordt'r~ 
requires "considerably more details" 
In acency procedures "to prondf' a 
hlrher level of consideration to the 
natural and beneficial \'&lues of flood· 
plains and wetlands." 

While DOE is sympathetic to the 
coals expressed in these comments. It 
believes that the evaluation of flood· 
plain/wetlands Impacts is lnhPrently 
aite-apecltlc In nature, and that the dt· 
termination of what constitutes a 
"practicable alternative" can only be 
made after balanclnr releva.nt !actors 
on a case·by-case basis. DOE believes 
that these reculations adequately pro· 
Ylde the framework within 'lll.'hlch this 
process can take place, and that these 
recuJatlons, a.s revised. fully satisfy 
the requirements of both Executhf' 
orders. Additional deWled guidanC't' 
wW be provided, as appropriate. 
t.hroueh internal DOE Orders, ruidP· 
l!nes and memora.nda. 
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