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_ The United States Dcpartmeru o 1 Energy (DOE) and The l«gents of the Uni\ICrsity of 
CaJlfornia (UC) (collectively, Re5pondents) submit UliJ jcim Answer 10 Compliance Order 

I 

HRM-98-01 (Order). j -

1. Reipondenu admit the fmdinis contained in Paragnphs 1. 2, ], 4, s, and 6. 

I -
2. Respondents sdmit ~ fiOOiogs coDUincd in the tlrar sentence of Pangraph 7. 

&5po~ ~tall of the~ wD1Bined in the second senlence ofPanuaph 7, except tb&t 
Rc.spondencs deny thatlm AJ~os National Laboratory CLANL) baa applied for and rcceivea 
pcrmiu for the ~toraJe and ~jcmcnt of wu~s tbat are radioactive only. 

3. ~pundmts admit 1 flndlngs contained in Paragraphs 8, 9, JO, ll, l~, 13, anc114. 

4. Respondcnu admit the 1\ndJlll' contairrd in tbe ~l ~JJCC ofParaaraP!l 1!. With 
reeant to the flndinp conuincd ill the scco~ KJltt:IJ:C of Paragraph 15, Respcmdenr.J a1'0m:wi~ely 
sute, as was Nled in Section 1.1 of the RFJ Report for Potential Release Site 21..029 (JIDJU)' 
1996) thai che property of the she of PRS 21-029 is sunounde4 by a 6 ft. chaiDJ.lnk fence. and 
further aff"lilllAlively stall: that o~idc: t:be boundaries of the cballllink fm:e are the Knlghb of 
CnlumbDI Hall to the we.t. a Los Alunoa CoUnty fire station 10 the east, DP road to the lOUth, 
a.nd DP Canyon 10 the north. To the extent that the fi:Ddings in the second sc111e~~ee of Pananph 
15 are incoruistem or contrary t~ the affirmative Rtatemetll$ in the prcccdiD& sentence, tbey ue 
denied. 

5. Respomienu admit~ findin&a a>:Dtained in Paragraph 16. 
. i 

6. Respondent! admit thC fQiinga comaincd in lhe fllst senrcrx:c ot Parqraph 17. Wilh 
repro to the find.1nls conralned Ui the ~nd semen;e of Paraaraph 17', RelpoDdCDls affirmatively 
state that Module VID of ~pondciiiS' Haurdous Wutc Facility Permit, Pa1Dit No. 
NM08900JOS1.5. as amended CMOduJe Vlll), requires R.espolldentl to ·~nect analytical dau on 
poundwa&cr, &Oils. surface water, sedlmcnt. and au.bsurfacc BU conwnination wben necessary 
to tllanscterizc contamination from a [Solid Wwc Managemem Unit] SWMU•, inclUdfJll SWMU . 
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21..029. Reaporulcnts funber atrirm.advely sute th2t Module VlU nquircl thai such data be 
.suffkjem to deliDe thf cmnt, origin. direction and t~le oC movement of contaminant pJumes. To 
the cxttnt that the fmdina• in ~e serond 5eni.e.nCe ot Paragraph l7 are inconsistent with the 
aff'Jr.Dl.Siive statrmcnts contaiDed !in the prcuJ&ns awu ~lltcncc:s, &:hey arc denied. 

7. Respond~ admit tbt f"Pldinp ~octnilled in Paragraph 18 and .Rcspondems 
~ffirmativ~ly Eta.te lhat the ttrm •off-si1e• as used in the LANL pennit mcllllB off of or outside 
of the boundaries of the LANL f&t:ility. 

8. T«~ndems admit tb&: fllldinp contaiJled in P11agraph 1St 

9. With regard to the findinga cowined in Pllllgrs.ph 20, exclU$ive of the findqs 
conlaincd in 1ubparagrephs a., b •• and c., RespolldeiJtJ deny all of these fi.nd.ings e1:cept chat 
Respondents admll upon information and belief cmt as to the •seep• located in DP Canyon, 
Respondenu ue contlndna to taJct all necessaey •ctiom, as this seep is identified and referred 
to in the LA!'1JL Response to Denial Lettet, trtnSmittcd to Complain.ant by way of Jetter from 
RtspolXlerUS to Benito Garcia daicd July 17. 1997. 

10. With rejard to the findinp cc~tained in !Ubparagraph 20.a .• Respoodenta admit 
that they applied UST crit&:ria by testins for BTEX uod Total Petroleum Hydrocarbo111, but 
deny that this was improper, and further deny the ren\aining finding! collWnecl in lhil 
subparllifaph. Respondenu affirmatively ru11e upon informarion and belief1hal their efforts to 
address contarnlnation at the eite throuah appJlc.ation of~ UST regul!dons was both knQwn 
and approved by vuious NMED Bureaua. iocludlDj me HI.IJlJd0\15 aDC1 Radioactive Material& 
Bureau and the UndcrJround S&orage Tank Bureau. Respondenu funher affirmatively state 
that they tested for individual hD.Urdous coll2iti~sln 1994 by taking a number of surface and 
subsurface sa.mplca at SWMU 21-ol9, and detmnincd on the basis of the analytical rcntlts of 
these s ~Jes that petroleum hydrocarbons were the only contamixwlu of coocun. 

11. With regare1 to the findings contained ic subpo.rqraph 20.b .• Respo~ deny 
lha.t tbey have failed to cond..Lk."t f\Jnher thu'i.cln'ization 10 def~ chc vcrtK:al a.ad horizontal 
~rtent nf contaminJtion in the area of the former Weu FlU Swton, anc1 deny mat the ttmainina 
findW,s contained in this pangraph support this f!Wina. ~rpoodcDll deny that any samples 
were taken from Borehole 21-30003 aDd funbcr ckny that any £UCh Borehole e~ exiaiCd. 
Respondeou admit that TPH levels in sampJes from BQrehole 21-3003 c"""ed 670 ppm ancl 
that no bori.na wa1 made beyond that borl.na to determine tbe horizonral exaem or 
~ntamination. Re.sp011dtnt1 funbcl admit that umples from boreholes 21-!002 and 21-300' 
showed that BTEX and benu.De are atlhe bottom of lhoae boreholes, d:w such boRholcs were 
drilled to appro.Dmately 35 feel below the surface of the ground, and ·that samples were not 
taken from greater depths • .Respondents atTirmatively state that for the purposes of protectinc 
buman health and tbt environment, aaequate bo\lncllog of the prucnoe ofTPH. BTEX and 
bcnz.cnc wu achieved. 
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12.. Rcspond(.!US admit ~ .tkgsrlons conlained in mhpan.erapb 20.c. Responden.IS 
affirmatively state that tbcac samples were confirmatory samples lak.cn durin& a volunwy 
corrective action in May. 1996, and were ulceo from locations considerably below tbc &round 
mrface. Respondent~ further a.ffinnativ(!ly s~ that the con::em:riiition& of coutaminanu 
indicated by thue samples anaJytic.al ruulu do not P'l'C a threat to human health or the 
environment. 

13. With reprd to the fmdings c.onliined in Puagnph 21, Rnpondenta admit that 
further evaluation is 'Warranted of po~nri21 contaminAtion misration pathways auocWcd with 
tbe "seep" jn DP Canyon, as idcn~ and refcrenc.cd in the l.ANL Responae to Denial Letter, 
transnrittcd to Complainant by way of letter from R~pondcntl 10 Benilo Garcia, dated July 17, 
1997, admit that what appean to be ~trolcum contamination lw been ob&crvcd on the surface 
of waters in the c:phmleral stream at the bead works of DP Canyon, admit that the tuff 
underneath the 5itc has been found to be fractured, and admit that contaminmt fate aDd 
transport mcclwllsrm potrntia.lly OCQJriilli in association wilh the "seep" in lower reaches of 
DP Canyon hAve no1 been completely evaluated. Respondents deny all fincUna• contained in 
Paragraph 21 to the cxtcru that they are lnc.onsblCDI with or tODll'BJl to lhe aclmissiom 
contained in the prccediJle sentence. Rcspondcm.a affirmatively !tate that ~uftiticnr evaluation 
occurred within the fenced bo\lndarles of SVIMU 21-029. ~nd that upon information and bcli~f 
further evalusti_on of the "seep" may be 'WaiTa.nlCd. 

14. \Vitb reaud to the ftndlngs contained in Parqraph 22. Respondent! deny all of 
these finding& except that Respocdents t~dmlt that lhc referenced RFI rqxm staw that "[t]hc · 
u.rca provides limilC.d habitat fur biota, does not coiWlin seruitive babitau. and threatened or 
end~ercd spcci~;S are not pte&ent there.• Respondent, affumativdy Jta&e lhat ~ rc~w:;cc:l 
RPI report a1ao conclude! that thrutcncd and endangered spccice arc not in the invnc.dJ.ale area 
of SWMU 21-029 by !tatins: ·The mesa top at. DP Ta.nk Farm is within the townsite. The 
surrounding aru lW heavy commercial (kvdopment and urban disturbance. The affected 
hlbitat in this area is assessed in the ecolcgic;alaurveys of TAs 1, 32, and :n (Benneu 1992, 
01-()008~ Bigga 1993. 01~19). As these survey11bow, there are no lhlcatenecl or enOan&ered 
species in the immediate vicini()' Clf DP Tank Farm." 

CONCLUSIONS OF LAW 

1!. Respondents admit the 'onclutiona contained in Parqraphl 23, 24, 2-' and 26. 

16 R£spondeot5 admit the condulionJ contained in Paraaraph 27. except thal 
Respondents deny that Rcspo.ndenu cnpgc in lhc diaposal of bnardoua wutc on-site. 

17. Rl2pondents ckny Ehe concl.Wons coDtalned iD Paragraph 28, except that 
Respondents admit lhat :20 NMAC 4.1.,00 incorporata~ by refueoce federal regulation 40 . 
CfR 264 (Standards for OWDCr& and Opcraton of Heurdoua Wutc Trc&tiJzm, SCorqe and 
Dbpoaal F~llltice) artJ lhial 20 NrriAC 4.1.~00 applka. w the LANL ratillty to the extent tbat 
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the LANL facility ~ngarce in swrage or ti'Ullllem of hazardous wa5U:s subjecl &O huardous 
wute ~mitting Rquiremem. 

18. Respon.Ums deny aJI the conclusions contained in Paragraph 29, c-"cept that 
Rupondents admit thai 20 NMAC 4.1 ~500 incorporates in pan federal regulation 40 CFR Pan 
264. Subpan F by rtfr~nce. ;nd admit upon information and belief lhat u to 1be •seep• 
located in DP Canyon, 11 tllis seep is idwtified and rtfcrrcd In in the LANL ~sponse to 
Denial Letter. transmitted to Compbiranr by way of letter from R.eqxmdec.tl to Benito Garcia. 
dared July 17, 1997, Respondents arc completing aU neceuary actions to detErmine and verify 
the nature :md extent of rclc.ue5 of huardoua waste or hazardous collititue.nts associ.l!ted with 
this s.ccp. 

19. Respondtnu deny all the conclwions contained in Para1nph 30, except that 
RtEpcnc!enU admit 1hat 20 NMAC 4.1.500 incorpcntc5 in part federal regulation 40 CFR Pan 
264, Subpan F by rdcrmcc, and admit that as to lhe·•seep, • !cealed in DP Canyon, as this 
~~ is i4entificd and rcfcrrc:d to in the LANL ~polltiC to Denial Letter, mnsmlned co 
Complainant by way of l~r from Respondcnt.s lo Benito Garcia. dated July 17, 1997, 
Reapondcnts arc continuing to funher eva.luatt potential contamiMnt migration pr.thwaya. 

20. Respondents 4eny all the concludons comaiDed in Paragraph 31, except that 
Rc.sponrlems admit lbaJ 20 NMAC 4.1.500 Jncorporate.!l In pan fcdenl re~tlon 40 CFR Part 
264, Subpan F by refE.rence. 

FIRST AFF11l1\IA TIVE DEFENSE 

Rtlipondentt' All!wer and each denial or affinna.tivc &1alcment ~ntDined therein comtitu~ 
Respondenu' fiJ'il affirmative dcfcnac. 

SECOND AFFIRMA TJVE DEFENSE """' 

Respondcnm state that Compliance Order 9~1 (Order) Is unwllnllted and premamre and the 
rubjecr ~r of the Order is unripe for this adminiltrativc procccdina on the basis that 
SWMU 21..029 wu ruhject ao further ongoing review and action by the NMED UST Bureau 
(USTB), which In tw"n upon information and belief was awaitlna final review and action Oil the 
lite by the NMEl> Surface Water Bureau (SWB), &JI of which ha.d not occurred at the time·of 
the issuance of the Order. CompJainanllbrougb communications from the Hazardous and 
Radioactive M.mrials Bureau (HRMB) to R£spo:odena; bas admitted thallhe aile o! SWMU 21-
029 (Site) is subject 10 closure requilemCJlts under the NMED UST BUI'Ull. 

TJDIID AFFIRMATIVE DEFENSE 

RnapoDdenu state that ~ Order is unwarnntcd aDd premature and the subject rDtUcl' of tbl; 
Order is u~ foe tJm a.dministtativc procccdina because Complalnam is bound by tbc legal 
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docnine of waivu. Complaioanr has aclnvwledscd through communications from the NMED 
HRMB, USTD 2nd SWQB received by Respondents that fmal acrion on lhis lite would require 
d~urc under the USTB requircmema z.nd thit laner agency h.a~ not finally ac~d on lbe site. 
Upon inform&tion and belief tbc USTB was awsitin.K fmal action by ~WQB and tllia liuer 
i!gctlCY had not finally acted on the site. Complainant requir~ and induced ~pondents to 
rely and wait upon final idiom by these two Bure1w; rhe~forc, Complainant W&i¥ed any 
.right to object to R.upondenu• oll!olng characlc:ri2;ation of the :site. 

FOURTH AFFIRMATIVE DEFENSE 

Rupondents state that the Order Is unwarr1U1l.ed and prematare and lbc aubject matter of the 
Ord~r is unripe for this $dmillistrntive proccedin: because Complainant is bound by the legal 
doctrine of estoppel. Complairwu has acknowledged through communications from the 
NMED HRMB, USTB and SWQB recrived by RcEpondetJU chat final action en this site would 
require closure under the USTB requirements and thU lattt'r agency had not tlna.l1y acted on the 
site. Upon information and belief tnt USTB was awaiting fmal action by the SWQB and this 
latter agency had oot finally acted on the site. By inducing Reepcndents to rely and wail.upon 
final actiom by these two Burc.aus, which RfspoDdenu did in fact rely upon, Complalnanlla 
~topped trom complaining about Respond ems cnsoina characterilation ot the dte, it" any. 

YIFTB AFFIRMATIVE DEFENSE 

With rt'ard to the ;~lkiatiom contained in PanfRPh 20, Sut)paragraphs 20.a., b., ed c., and 
Parap-aphs 21, 29 and :;o, Respondents ~taLe that Complainam lhrough HRMB and its 
a.ulborizing and predcussor ec:lministrative authority, the Unik!d StBtea Environmental 
Protection AJency (EPA), acknowledged and zepruented orally, in wrilioi IDd by way of 
practice that gi~n SWMUs could be nc1d.resscd through the application of alttrnate re&uJ»tory 
requirements, including UST regula.tory st~a for corrective action and closure of a Bite 
contalning undersround storage unb. Regpondems n:Ued and acttcS upon sucb 
admowledgmcnb and repreielll&tiom in addrnsma SWMU 21-029 by applytna UST 
corrective action and cJosure standards. Complainant is bound by the legal c10ctrines of waiver 
and e!toppcl with rcsard to R.elipondenu' rellance aDd actiona. 

SIXTH .AFFJRMADVE DEFENSE 

With rceard to ComplHinanl'l issuance of thi1 Compliance Order. which c.oruains 1 Schedule of 
C.omplia.Dce and a~ses civil penaltica, R.eqxmden1s statm that ComplainaJU in lU lcucr 
rcjectina the RFl Report for PRS 21-029 (lamwy 1996), dated June 12, 1997, from Roben S. 
Dinwiddie ro Theodon: I. 'Taylor·and Jora Jamen (Letter). provided no notice that any 
suhEequem submitals of Respondents would be re'ponded to by or iM subje(t mauer of a 
Compliance 0~. Re~ents submitted a response to lhe Lrilcr by way of lcuer 10 Benito 
Gan:i.a, d .. t.ed July 17, 1997 and Complalnam withow any nodcc whabocVcr i5aucd thia 
CompUance 01'dcr. In Hshl of Complalna.nt'l tanure 10 prc\'ide adequate notice to 
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~pondenu, Compleinanr'1 i~ olthls CompiU!nce Order. which contalns allcgccl 
violJdon~, mandates ~inc.d action.& and assesses civD ptna.lties, <:onstin.Ites arbitrary, 
uprkious md unlAwful action iDd vioJau:& 1he due proceu and equal proteclion clauses of the 
Fourteenth Amendment to the U.S. Constitudon and tile due pl"'CCC& and equal protection 
clauses of Anicle D, Section 18 of dlt Slale of New Mexico Constitutioll. 

SEVEJ\'TH AFFIRMATIVE DEFENSE 

'With NiSrd to Complailla.u's i.sBuance. of this Compliance Order which cootainl a Schedule of 
Compliance and usene1 (;ivil penalties, Respondents !Ute OW ComplaiMru baa issued 110 
regulation&, nor provided any guidance, letteT or policy notifying Respondents that upon . 
Complainant's cifnla1 of a No Furth:r Action Pt~aJ. Complainant would reson to in\WlCCI 
of an a.dministrative complianu order mandating 1pedfied acrloru and auesr;in& civil penalties; 
in JiP1t of Complai.cmt's failure 10 provide notice tD Rcspondcnm throu&h issuance of any iUch 
regulation, guk15.11Ce. lc:ucr or policy, Complainam's alJcain& tbe violation~ conrained in the 
Compliance Order, IIWldating !ipetlfied actions, and assessing civil penaltiea in connection 
therewith coil!drute arbitrary, caprkious and unlawfuJ actions and violate lhe due prouu and 
equal protection clauses of the Fourteenth AJ])C.fldment to the U.S. Constitution i.Dd the due 
process and equal protution clau~es or Aniclc·n. Sectlon 18 of the State of New Mexico . 
Constlwtion. 

EIGHTH AFFDlMATJVE DEFENSE 

With regard tD the aJJegatiom contained in Par-anph 20, Subpa.ragraphs 20. a .• b., and c., and 
Pli1'qraphs 21, 29 and 30, Rupondcnts ~that they arc m the proce11 of ~lng the 
applicable UST regulntory :;1a.ndards for corrective action and closure of a 1il.c ~ntainlna 
underground stonge 1anks. 

Wtlh regard tO the allegations contained in Paragraph 20, Subpuagrapbs 20. a •• b., and c., and 
PataifllPbs 21. 29. and 30, Respondenu ~we thBt they have been in lhc process of meeting the 
applicable SWB standards a.s they may apply to the •seep, • located in DP Canyon. ;s this &ecp 

is identified 8.Dd referenced in the LANL Response to Denial Letter, tn.nsmitted to 
Complainant by way of letter from Respondents to Benito Garcia. d:ated July 17, 1997. 

TENTH AWIRMA TIVE DEFENSE 

· .Reipondents state that in inume tills Order, Compla..inanr has not actea in ac.corclance with 
provis1on I. (4) of Moc1ule VW, inaunuch as this provisioD atates that In the cvenr the 
Administrative Authority disapproves an RFI report, it shall specify the deftclencitl and 
Rupon.danbi lhall have 30 d.aya 10 re£poml to lbc ttaled c1d1cicur;ka, and that if &he moWficd 
~pon b not approved. the Administrative Authority may make funber mcKllftcadons aa 
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required. Rnponcknl! rcspoallled w lhl- t'impproved .RFI Report for SWMU 21-{)29 b:y way of 
lener to Benito Garcia, dated July 17, 1997, anc.J Compl!lnaru's •pparent response has been to 
inue this Order, mereby fe.ilin& to act in accordAnce with the above describtd provision. In 
issuing this Order. Complainant has not acted in accordMU with ~ub6ecLiou I. (4) of Moc1ulc 
Vlli. and Respondenu invoke s~tion B.3. of Module VUI u a lhicld and affumati~~ 
~feMe aga.imt the i"uance of thic Or~r and lhe civil pcrWties oiiJld relief il ~. 

ELEVENTH AFFIRMATIVE DEFENSE 

With Ttjard to rhe civil penalties propo5ed by Complainant. R.upon&to state that as lO the 
alleged violuions etJUIDera.led in the Order which Respondents have denied in this Answer, no 
civil penalty may be impo&ed. 

TWELFTH AITDt\1A TIVE Dl:F&~SR ~ 

With rcg.ard to the civil penalties proposed by Complai.Ds.nt, Respondc.na usert the following 
defen.s.=: 

a. Complainant f'alled to consjder the good faith etrons of Rcspondema to comply 
with anegeCiaP,PJicable requirements, pursu1ru to 74-4-lO.B NMSA 1978; 

b. Comp!alnnm failed to consider the Kriow;ms.s of the violatJon, purw.ant to 74-4-
lO.B. NMSA 1978; 

c. ~mp'Uiinant failed to adhere to the Ha.z.a.rdous Wute P~'Y Pelky adopted by 
CompJainu.m on September 4. 1992i 

d. Compl.ai.n!ru"s ~ition of penalties is arbitrary, capricious, unlawful and 
without subsuntill ~is in law or in faa; aDd 

c. Complainam improperly imposed pc:nalties for viohtions of law which did DOt 
occur. 

Tbe Compliance Order comainl in Paragraph :3~ a Schedule of CompliaDCC ux1 an ordered 
action Rquiring RespoDdems to submit an acxcptable RCRA Facility Work Plan for SWMU 
21-C29 within 00 c.alendar clays of reoeipc ol ~Order. Respon&nt.s object to this requirement 
on the buis of its beiDa vague and ovtrly broad. Notwithstanding any n,spoJ~&e on tbe pan of 
Retpondcnts ro Paraaraph 33, Respondents sta.te (a) that ill~ e'ftnl they complele the ordered 
action. hspocdenm do .DDt admb the underlying imd.ina or conclusiOn co~ in any 
numbered Pansrapbs of the Order thai may be related lO tht ord~ action, unless speci('IC&IJ)' 
achnlned in thil Answer; (b) dlat they reserve lbe right to conteat and dispute any undcrlyina 
findiq or euntl'-llioll rcladna 10 the ordered DedOD, &Wlc11 Cbc \alldc:rlyln& ~iq or 
conclusion have been ~pc:df~eally lldmitu:d in this Answer; ancl (C) that RespondeniS c1cny OD 
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both EU~tantivc mel proc.cdural grouncb, ComplaillJJU'5 buls for requiring Respondents to 

compltte the orde~ action toomi.ned in Pamgra.ph 33. and hereby place at l.asuc a11 elements 
and a.~ipecU of tbe ordered ace ion umlen Respondents hive admitted both the u.OOc.rlying tindlna 
and the un.derJying conclusion conr..ined jn lh.e relam:lnumbcred Parqnpb in the OnJer. 

FACTS PLACED AT ISSUE 

Rc!pondenu stare that they place a.t ~ue all facU denied in this Aruwcr. 

REQUEST FOR HEARING 

Respondents hereby rcquut a hearing purs\Wl% to Section ?4410 of the New Mexico 
Jiaurdous Waste Act, NMSA 1978 and 20 NMAC 1 . .5.200. 

WHEREFORE, Respondents request tllat ComplaiDJnt be required to rescind the Compliance 
Order in i.u cllliJTry. or, in the a.Jte.mative. that the determination be made that ~pondcnts did 
nm comm.lt tbc violations allelcd by Compl.ainant in the Order unless 'petifJCally admltb:d to 
by RespondeniS in this Answer, that the civil penalties J'roposed by Complainant be denied, or, 
in \he event 1hist a violation is d~termined w have oa:urrcd, which R.eipondcnt.a spccific;ally 
deny, any proposed civil p:w!lty for my uJrh vioJati()n be reducedy thai the Schedule of 
Ccmplia.Iu aoC:t action ordered !.hereunder by Complilnw be denied. and that other euch 
rdief as the He.trina Officer deem! jmt and proper be gra.rued. 

I hereby a.mrm my belief tMt the information contained hcrdn i& to the best of my knowledge 
uue and correct. 

The ~Rtgew of me University of Cl.lifornta 

By. jk£~· .4:/dL 
I heRby ~ffum my belie! rhat the informarion contained herein is to the best of my k:nowledse 
true md correct. 

natef~ _,a 

I 


