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THE UNITED STATES DEPA [ENT OF ENERGY

AND THE REGENTS OF K UNIVERSITY OF CALIFORNIA

_ The United States Department off Energy (DOE) and The Regents of the University of
California (UC) (collectively, Respondents) submit this joint Answer t0 Compliance Order
HRM-98-01 (Order). :

1. Respondents admit the findings contained in Paragraphs 1, 2, 3, 4, §, and 6.

2. Respondents edmit findings conteincd in the first sentence of Paragraph 7.
Respondemts admit all of the findings contained in the sccond sentence of Paragraph 7, except that
Respondents deny that Los Alanros National Laboratory (LANL) has applied for and received
permits for the storage and management of wastes that are radioactive only.

3. Rexponderts admit the findings camained in Paragraphs 8, 9, 10, 11, 12, 13, and 14,

4. Respondents admir the findings contained in the [irst sentence of Paragraph 1S. With
regard to the findings contained in the sccond sentence of Paragraph 15, Respandents affirmatvely
state, as was stated in Section 1.1 of the RFI Report for Potental Release Site 21029 (January
1996) that the property of the site of PRS 21-029 is surrounded by a 6 f. chainlink fence, and
further affirmatively state that outside the boundsries of the chainlink fence are the Knights of
Columbas Hall to the west, 8 Los Alamos County fire station to the east, DP road to the south,
and DP Canyon to the north. To the extent that the findings in the second sentence of Paragraph
15 are inconsistent or contrary 1o the affirmative statements in the preceding senience, they are
denied. : :

S. Respondents admit the findings contained in Paragraph 16.

6. Respondents admit the findings cormined in the first sentence of Paragraph 17. With
regard w0 the findings conmined in the second semence of Paragraph 17, Respondents affimatively
statc that Module VIII of Respondents’ Hazardous Waste Facility Permit, Permit No.
NMO0890010515, as amended (Module V111), requires Respondents to “collect analytical dats on
groundwater, soils, surface water, sediment, and subsurface gas contamination when necessary
W characerize comamijuation from a [Solid Waste Management Unit] SWMU", including SWMU

A A(‘E*mg 1998

10479 AL



21-029. Respondents further affirmadvely siste that Module VI requires that such data be
sufficient 10 define the extent, origin, direction and rate of movemens of comaminant plumes. To
the extent that the findings in the second sentence of Paragraph 17 are inconsistent with the
affirmstive statements conuined in the preceding two weptences, they are denled.

7. Respondents gdmit the findings contnined in Paragruph 18 and Respondents
affirmatively state that the term “off-site” as used in the LANI. petmit meana off of or outside
of the boundaries of the LANL facility.

8. Respondents admit the findings contained in Paragraph 19.

9. With regard 10 the findings conteined in Paragreaph 2{), exclusive of the findings
contained in subparagrephs a., b.. and ¢., Respondents deny all of these findings except that
Respondents admit upon information and belief that as to the “seep” located in DP Canyon,
Rcspondcnu are continving to take a!l necessary actions, as this seep is identified and referred
to in the LANL Respanse to Depial Letter, transmitted 1o Complainant by way of letter from
Respondents to Benito Garcia dated July 17, 1997.

10. With regard to the findings cortained in subparagraph 20.s., Respondents admit
that they applied UST criteria by testing for BTEX and Total Petroleum Hydrocarbons, but
deny that this was improper, and further deny the remaining findings contained in this
subperagraph. Respondents affirmstively state upon information and belief that their ¢fforts to
address contamnination at the site through application of the UST regulations was both known
and approved by various NMED Buresus, including the Hazardous and Radioactive Materials
Burcau and the Underground Storage Tank Bureau. Respondents further affirmatively state
that they tested for individua) hazardous constituenus in 1994 hy 12king a2 number of surface and
subsurface samples at SWMU 21-029, and determined on the basis of the analytical results of
these samples that petrolcum hydrocarbons were the only contaminants of concern.

11. With regard to the findings contained in subparagraph 20.b., Respondents deny
that they have failed to conduct further cherscrerization 10 define the vertical and horizontal
extent of contamingtion in the area of the former West Fill Surion, and deny that the remaining
findings contained in this paragraph suppon this finding. Respondents deny that any samples
were taken from Borebole 21-30003 and further deny that any such Borehole ever existed.
Respondents admit that TPH levels in samples from Borehole 21-3003 cxcceded 670 ppm and
that no boring was made beyond that boring to determine the horizontal extent of
contaminstion. Respondénts further admit that samples from borcholes 21-3002 and 21-3005
showed that BTEX and benzene are at the bottom of those boreholes, that such boreholes were
drilled 10 approximarely 35 feet below the surface of the ground, and that samples were not
taken trom greater depths. Respondents affirmatively state that for the purposes of protecting
human heelth and the environment, adequate bounding of the presence of TPH, BTEX and
benzcne was achieved.
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12. Respondents admit the allegstlons contained in subparagraph 20.c. Respondents
affirmatlvely atatc that these samples were confirmatory samples taken during a voluntary
corrective action in May, 1996, and were taken from locations considerably below the ground
surface. Respondents further affirmatively state that the concentrations of contaminans

indicated by these samples analytical results do not pose a threst to buman health or the
environment.

13. With regsrd 10 the findings conwined in Paragraph 21, Respondents admit that
further evaluation is warranted of potential contamination migration pathways associated with
the “seep” in DP Canyon, as identified and referenced in the ILANL Response to Denial Letter,
transmitied to Complainant by way of lener from Respondents to Benito Garcia, dated July 17,
1997, admit that what appears to be petroleum contaminarian has been observed on the surface
of waters in the ephemeral stream at the headworks of DP Canyon, admit that the tff
underncath the site has been found to be fractured, and admit that contaminant fate and
transport mechanisms potentially occurring in association with the "seep” in lower reaches of
DP Canyon have not been completely cvaluated. Respondents deny all findings contained in
Paragraph 21 to the extent that they sre Inconsistent with or contrary to the admissions
comained in the preceding senence. Respondents affirmatively state that sufficient evaluation
occurred within the fenced boundaries of SWMU 21-029, and that upon information and belief
further evalustion of the “seep” may be warranted.

14. With regard to the findings contained in Paragraph 22, Respondents deny all of
these findings except that Respondents admit that the referenced RFI report sietes that "[tlhe
area provides limited habitat for biota, does not contain sensitive habitats, and threatened or
endangered specics are not present there.” Respondents affinmatively state that the refercnced
RFI report also concludes that threatencd and endangered specice are not in the iminedjate arca
of SWMU 21-029 by sisting: “The mesa top at DP Tank Farm is within the townsite. The
surrounding arca has heavy commercial development and urban disturbance. The affected
habitat in this area is assessed in the ecological surveys of TAs 1, 32, and 21 (Bennett 1992,
01-0008; Biggs 1993, 01-0019). As these surveys show, there are no threatened or endangered
species in the immediate vicinity of DP Tank Farm.”

CONCLUSIONS OF LAW

1§. Respondents admit the conclusions contained in Paragraphs 23, 24, 25 and 26.

16 Respondents admit the conclusions contained in Paragraph 27, except that
Respondents deny that Respondents engage in the disposal of hazardous waste on-site.

17. Respondents deny the conclusions contained in Parsgraph 28, except that
Respondents admit that 20 NMAC 4.1.500 incorporates by reference federal regulation 40
CFR 264 (Standards for Owners and Operators of Hazardous Waste Treatment, Storage and
Disposal Facilitics) and that 20 NMAC 4.1.500 applics. w the LANL facility to the extent that
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the LANL facility engages in storage or trcatmenr of hazardous wastes subject 10 huzardous
Wwaste permitting requirements.

18. Respondents deny all the conclusions contained in Paragraph 29, except that
Respondents admit that 20 NMAC 4.1,500 incorporates in part federal regulation 40 CFR Pant
264, Subpan F by reference, snd admit upon information and bellef that as 1o the “seep®
Jocated in DP Canyon, a3 this seep is identified and referred to in the LANL Response to
Denial Letter, transmitted to Complzinant by way of letter from Respondents to Benito Garcia,
dated July 17, 1997, Respondents are completing sll necessary actions to determine and verify
the nature and extent of rcleases of hazardous waste or hazardous constituents associnted with
this seep.

19, Respondents deny all the conclusions contained in Paragraph 30, except that
Respondents admit that 20 NMAC 4.1.500 incorporstes in part federal regulation 40 CFR Pant
264, Subpant F by reference, and admit that as to the “seep,” located in DP Canyon, as this
scep i identificd and referred to in the LANL Response 1o Denlal Letter, transmitied o
Complainant by wey of lctter from Respondents to Benito Garcia, dated July 17, 1597,
Respondents arc continuing to further evaluate potential contaminant migration pathways.

20. Responderts deny all the conclusions contained in Paragraph 31, except that
Respondents admit that 20 NMAC 4.1.500 incorporates in part federal reguladon 40 CFR Part
264, Subpant F by reference.

FIRST AFFIRMATIVE DEFENSE

Respondents” Answer and each denis] or affirmative statement contained therein constitute
Respondents’ first affirmative defense,

SECOND AFFIRMATIVE DEFENSE “K

Respondents state that Compliance Order 98-01 (Order) Is unwarranted and premamure and the
subject matter of the Order is unripe for this administrative proceeding on the basis that
SWMU 21-029 was subject to further ongoing review and action by the NMED UST Bureau
(USTB), which in turn upon information and belief was awaiting final review and action on the
site by the NMED Surface Water Bureau (SWB), all of which had not occurred at the time “of
the issuence of the Order. Complainant through communications from the Hazardous and
Radioactive Materisls Burean (HRMB) 10 Respondents has admitted that the site of SWMU 21-
029 (Site) is subject to closure requirements under the NMED UST Burean.

THIRD AFFIRMATIVE DEFENSE

Respondents state that the Order is unwartanted and premature and the subject matter of the
Order is unripe for this administrative procecding because Complainant is bound by the jegal
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doctrine of waiver, Complainant has acknowledged through communications from the NMED
HRMB, USTB &nd SWQB received by Respondents that fina! action on this site would require
closure under the USTB requirernents znd this latier agency had not finally acted on (he site.
Upon information and belicf the USTB was avziting finel action by SWQB and this lantar
agency had not finally acted on the site. Complainant required and induced Respondents to
rely and wait upon fina] actions by these two Burcaus; therefore, Complainant waived any
right to object to Respondents® ongoing characterization of the site.

FOURTH AFFIRMATIVE DEFENSE

Respondents state that the Order is unwarranted and premeture 2nd the subject matter of the
Order is unripe for this sdministrative proceeding becanse Complainant is bound by the legal
doctrine of estoppel. Complainant has acknowledged through cornmunications from the
NMED HRMB, USTB and SWQB received by Respondents that final action on this site would
require closure under the USTB requirements and this Jatter agency had not finelly acted on the
site. Upon information and belief the USTB was gwaiting final action by the SWQB and this
latter agency bad not finally acted on the site. By inducing Respondents to rety and wait upon
final actions by these two Burcaus, which Respondents did in fact rely upon, Complainant is
estopped from complaining abour Respondents ongoing characierization of the site, if any.

FIFTH AFFIRMATIVE DEFENSE

With regard 1o the allegstions contained in Paragraph 20, Subparagraphs 20.2., b., and ¢,, and
Paragraphs 21, 29 and 30, Respondents state that Complainant through HRMB and its
authorizing and predecessor edministrative autbority, the United States Environmental
Protection Agency (EPA), acknowledged and represented orally, in writing and by way of
practce that given SWMUs could be addressed through the application of alicrnate regulstory
requirements, including UST regulatory standards for corrective action and closure of a site
containing underground storage tunks. Reepondents relied and acted upon such
acknowledgments and representations in addressing SWMU 21-029 by applying UST
corrective action and closure standards. Comnplainant is bound by the Jegal doctrines of waiver
and estoppel with regard to Respondents’ reliance and actions.

SIXTH AFFIRMATIVE DEFENSE

With regard to Compluinant’s issuance of this Complience Ordes, which contains s Schedule of
Compliance and assesses civil penaltieg, Respondents state that Complainant {n its letter
rejecting the RFI Report for PRS 21-029 (Jannary 1996), dated June 12, 1997, from Robert S.
Dinwiddie to Theodore 1. Taylor-and Jorg Jansen (Letter), provided no notice that any
subsequent submitals of Respondents would be responded to by or the subject matter of a
Compliance Order. Respondents submitted a response to the Letter by way of letter 1o Benito
Garuvia, dated July 17, 1997 and Complainant without any notice whatsoever issued this
Compliance Osder. In light of Complalnant’s failure w provide adequate notice to
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Respondents, Complainant's issuance of this Compliance Order, which contains alleged
violations, mandstes specified actions and assesses civil penaltics, constitutes arbitrary,
czpricious and unlawful action and violatcs the due process and cqual protection clsuses of the
Fourteenth Amendment to the U.S. Constitution end the due process and equal protaction
clauses of Ariicle IT, Section 18 of the State of New Mexico Constitution,

SEVENTH AFFIRMATIVE DEFENSE

With regard to Complsinant’s issuance of this Complisnce Order which contsins a Schedule of
Compliance and assesses civil penalties, Respondents state that Complsinant has issued no
regulations, nor provided any guidence, lenter or policy notifying Respondents that upon
Complainant's denial of 8 No Further Action Proposal. Complainart would resort 10 issuance
of an administrative compliance order mandating specified actons and assessing civil penalties;
in light of Complainzant’s failure to provide notice to Respondents through issuance of any such
regulation, guidance, leuer or policy, Complainant’s alleging the violations consained in the
Ccmpliance Order, mandating specified actions, and assessing civil penalties in connection
therewith consttute arbitrary, capricious and unlawful sctions and violate the due process and
equal protection clauses of the Founeenth Amendment to the U.S. Constitutlon and the due
process and equal protection clauses of Article II, Section 18 of the State of New Mexico
Constitution.

EIGHTH AFFIRMATIVE DEFENSE

With regard to the allegations contained in Paragraph 20, Subparagraphs 20. 2., b., and ¢., and
Paragraphs 21, 29 and 30, Respondents state that they arc in the process of maeting the
spplicable UST regulatory standards for corrective action and closure of a site containing
underground storsge tanks.

NINTH AFFIRMATIVE DEFENSE

With repard 1o the allegstions contained in Paragraph 20, Subparagraphs 20. 8., b., and ¢., and
Peragraphs 21, 29, 2and 30, Respondents state that they have been in the process of meeting the
applicable SWB standards as they may apply to the *seep,” located in DP Canyon, as this seep
is identified and referenced in the LANL Response to Denlal Letter, transmitted to
Complainant by way of lenier from Respordents to Benito Garcia, dated July 17, 1997.

TENTH AFFIRMATIVE DEFENSE

'Respondeats state that in issuing this Order, Complainant has not acted in accordance with

provision L. (4) of Module VILI, inasmuch as this provision states that in the event the
Administretive Authority disapproves an RF1 report, it shall specify the deficiencies and
Respondents shall have 30 days 10 respond to the stated deficiencics, and that if the madified
report is not approved, the Administrative Autharity may make further modificarions as
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required. Respondents responded Lo the diszpproved RFI Report for SWMU 21-029 by way of
lenter to Benito Garcia, dated July 17, 1997, and Complelngnt’s apparent response has been to
iesue this Order, thereby feiling to act in accordance with the above described provision. In
issuing this Order, Complainant has not scted in accordance with subsection I. (4) of Module
VIII. and Respondents invoke subsection B.3. of Module VIIT as a shicld apd affirmatve
defense against the issuance of this Order and the civil pensltics and rclief it sccka,

ELEVENTH AFFIRMATIVE DEFENSE

With regard to the civil penalties proposed by Complainant, Respondents state that as 10 the
alleged violations erumerated in the Order which Respondents have denied in this Answer, no
civil penalty may be imposed.

TWELFTH AFFIRMATIVE DEFENSE ¥

With regard to the civil penzaities proposed by Complainant, Respondents assert the following
defenses:

a. Complainant failed to consider the good faith efforts of Respondents to comply
with alleged epplicable requiremecnts, pursuant to 74-4-10.B NMSA 1578;

b. Complalnam failed to consider the seriousness of the violstion, pursuant w 74-4-
10.B. NMSA 1978;

c. Complainant failed to adhere to the Hazardous Waste Penalty Policy adopted by
Complainant on Septernber 4, 1992;

d. Complainant’s toposition of penalties is arbitrary, capricious, unlawful and
without substential basis in law or in fact; and

e. Complainant improperly imposed penalties for violations of Jaw which did not
occur. .

‘The Compliance Order contains in Paragraph 33 a Schedule of Compliance and an ordered
action reguiring Respondents to submit an acceptable RCRA Facility Work Plag for SWMU
21-029 within 90 calendar days of receipt of the Order. Respondents object to this requirement
on the basis of its being vague and overly broad. Notwithstanding any response on the pan of
Respondents to Paragraph 33, Respondents state (a) that in the event they complete the ordered
action, Respordents do not admit the underlying finding or conclusion contined in say
numbered Paragraphs of the Order thar may be related to the ordered action, unless specifically
adinined in this Answer; (b) that they reserve the right to contest and dispute any underlying
finding or cunclusion relaring 10 the ordered action, unless the underlying finding or

conclusion have been specificelly admitied in this Answer; and (¢) that Respondents deny on
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both substsntive and procedural grounds, Complainant’s basis for requiring Respondents to
complete the ordered action conteined in Paragraph 33, and hereby place at Issue all elements
and aspects of the ordered action unless Respondents heve admirted both the underlying finding
and the underlying conclusion contained in the related numbered Paragraph in the Order.

FACTS PLACED AT ISSUE
Respondents state that they place at issuc 8l] facts denied in this Answer.,
REQUEST FOR HEARING

Respondents hereby request @ hearing pursuant to Section 74-4-10 of the New Mexico
Hazardous Waste Act, NMSA 1978 and 20 NMAC 1.5.200.

WHEREFORE, Respondents request that Complainant be required to rescind the Compliance
Order in its cntirety, or, in the alternztive, that the determinarion be made that Respondents did
not commit the violations alleged by Complainant in the Order unless specifically admitted 10
by Respondents in this Answer, that the civil penslties proposed by Complainant be denied, or,
in the event thet & violation is determined to have occurred, which Respondents specifically
deny, any proposed civil penalty for any such violation be reduced, that the Schedule of
Compliance and gction ordered thereunder by Complainani be denied, and that other such
relief as the Hearing Officer deems just and pruper be granted.

I hereby affirm my belief that the information contained herein is to the best of my knowledge
true and correct.

The-Repents of the University of California
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I hercby affirm my belief that the information conuined herein is to the best of my knowledge
true and correct.

United Stges Department of Ex
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