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HRMB Standard Operating Procedures Manual
Volume 1 - External

I SOP Volume 1 - Overview Reld Ty g’ ¢ “vur./ Veowdid
A Purpose $
8. Frequency of Revision by

it RCRA Activities

A Subtitle C
1. Applicable Laws and Regulations

. Permit Procedures - Environment Department Regulations (20 NMAC 1.4 )

Hazardous Waste Management Regulations (20 NMAC 4,1 )
Hazardous Waste Fee Regulstions (20 NMAC 4.2)

New Mexico Hazardous Wasts Act {Chapter 74-4-1 through 14) NAS A,

Procedures for Decision Making (20 NMAC 4.1, Sybpan X, §1103, - Oiff .
, 40 CFR 124) . EATM 21

f The 8olid Waste Disposal Act as Amended by The Hazardous and
Solid Waste Amendments of 1984.....

9. Resour:e Conservation and Recovery Act of 1878
RCRA Authorization

Permitting Processes
a. Permit Application

(1) PartA

(2) Part B

(3) HSWA Module

{4) Permit Approval/Denial
b. Fermit Modifications
. {1) Notice of Determination
Roundad ¢ Public Notices

(1) Response to Public Comments
4. Checkiists

. o ce ,SLAM‘.. s“k) .
a. General Permit Requirements {Addves Guidioiss Yo Tory !
(1) PartA (§270.13)
2) Part B General Requirements (§270.14)
(a)  Waste Analysis Plan (§264.13 and §265.13)
b. Specific Permit Requirements
(1) Subpart i - Use and Management of Containers (§264.170,

sapowe

wN

§268.170 and §270.18)

(2) Subpart J - Tank Systems (§284.190, §265.180 and
§270.18)

(3) Subparnt K - Surface impoundments (§264.220, §265.220 and
§270.17)

(4) Subpart L - Waste Piles (§264.250, §265.250 and §270.18)
(5) Subpart M - Land Treatment (§264.270, §265.270 and

- §270.20)
(6) Subpart N - Landfills (§264 300, §265.300 and §270.21)
() Subpart O - Incinerators (§264.340 and §265.340)

(8) Subpart O - Short Term incineration (§ 264.344, §265.340
and §270.62)

NMED-HRMB
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HRMB Standard Operating Procedures Manual

(9)

(10)
(1)
(12)
(13)
(14)

(1)

(16)

Volume 1 - External

Subpan S - Corrective Action Management Unit
(§264.552)

Temporary Units (§264.553)

Subpant W - Drip Pads (§264.570, §265.440 and §270.26)
Subpart X - Miscellaneous Units (§264.600 and §270.23)
Subpan AA - Air Emission Standards for Process Vents
{§264.1000, §265.1033 and §270.24)

Subpant BB - Air Emission Standards for Equipment Leaks
{§264.1050, §265.1050 and §270.25)

Subpart CC - Air Emission Standards for Tanks, Surface
Impoungments, and Containers (§264.1080, §265.1080 and
§270.27)

Subpart 0D - Containment Buildings (§264.1100 and §265.
1100)

c. Closure and Post Closure Care Plans/Permits

()

(2)
)
(4)
(5)
(6)
0
8)
(9)
(10)
(11)

Subpart G - Closure and Post Closure (§264.410 and
§268.110) >+

Subpart | - Use and Management of Containers (§264.178)
Subpant J - Tanks Systems (§264.197 and §265.197)
Subpart K - Surface Impoundments (§264.228 and §265.228)
Subpart L - Waste Piles (§ 264.258 and §265.258)

Subpart M - Land Treatment (§264.280 and §265.280)
Subpart N - Landfills (§264.310 and §265.310)

Subpart O - Incinerators (§264.351 and §265. 351)
Subpant W - Drip Pads (§264.575 and 265.445)

Subpart X - Miscellaneous Units {§264.603) °

Subpart DD - Containment Buildings (§264.1102 and
§265.1102)

d. Subpart F - Special Forms of Permits (§270)

§)] Permit by Rule (§270.60)
) Emergency {§270.61)
{3) Hazardous Waste incinerators (§270.62)
4) Land Treatment Demonstration (§270.63)
(5) interim Permit for UIC Wells (§270.64) -
(6) Resesrch Development and Demonstration (§270.65)
)] Boilers and Industrial Furnaces (§270.66)

5. References/Guidance Documents

B HSWA/Corrective Action
1. Subpart S Guidance

3 Proposed Subpart S Rules

%)) Fedaeral Register Vol. 55, No. 145, Friday July 27, 1990
{2) Federal Register Vol. 61, No. 85, Wednesday May 1, 1996
2. Review Procedures
a. Externatl Comments

M

Environmental Protection Agency

NMED-HRMB
March 4, 1998
Page 2
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HRMB Standard Operating Procedures Manual
Volume 1 - External

Technical Resources
Precedence
(1) Notices of Deficiency
2) Annotated Outlines
(3) Position Papers
(4) EPA Documents
(5) Concept Papers -
(8) Lettars, etc. -
Drafing and Issuing Comments
3. Process (cycle)
b. Format
Document Formats
2.  Annotsted Outlines -8
(1) v Facility-wide Workpla ns (&IP
(@)~
3)
4)

HRMB Position’ Papers S
CA .Risk Eviluahon Issues
1. ‘Risk Asmsmm N

F:old ScmnlnglFMd Amlyﬂcal Technologios

NMED-HRMB
March 4, 1998




HRMB Standard Operating Procedures Manual
Volume 1 - External

e Variances from Appmvod Workplans
f. Polychlorinated Biphenyls (PCBS)- Auxidux, EPA msch Conmmids
g Presumptive Sampling “"3
(1)  Septic Tanks
Ground Water and Surface Water Issues
a. Uppermost Aquifer
b. Filtered vs. Unfitersd Ground Water Samples
c Approach to Systemic Ground Water Contamination
d Coliective Drainage or ‘Watershad Approach
e Low Flow Sampiing - {shy. Hices-Burms Dows K Mo Tokley b beSanglet),
Data Evaluation *
a. Data Quality Reviews
b.. Data Useability
c. Adequate QA/QC Sampling
C. Processes
" 1. Solid Waste Management Unit Designations
. NPDES Outtalls '
- 2. Accelerat WOC(NOMUON Pnu-b&
3. -

4. Notifical
5. Presum emedies 6. U..u. of h‘é.&ﬂ;(?uau) Kﬂuu\uﬂa,,.
0. Commumcatuon and CQOrdnnation
1. - Pointof Contacts HBME O'é. )
e DY otlan K‘t&o‘g ~ S“'&l

‘sl(___.E»&uL Tueison (e (%M
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NEW MEXICO ENVIRONMENT DEPARTNENT
1190 ST. FRANCIS DRIVE/P.O. BOX 26110
SANTA 78, NEW MEXICO $7502

TITLE 30
PART 4

! GENERAL
nun :ucmmn mnoum DEPARTMENT

20 mc 1.4, Permit Procoduru - Environment Department, is

_ ea) ‘ 1997. . Repromulgation of 20 NMAC
1.4, Pe mit Proccduru -

_ 1ronmnt. Department, filed uovomber 13,
1997. will be effective De embcr 1, 1997,




NMAC TRANSMITTAL FORM

1 MBAC 3.3.10.22 . —ME-—_
1 Neme & Addross | 1 Agancy Assowm Cude
New Maxico t Department 110100
P.O. Box 26110
-Santa Fe, NM 87502 3_Type ol Mute Activn
4. MMAC Tide Name ] [MMAC TR by
M
Envirommantal Protection 20
" | 8. NMAC Chapter Nome ] MUAC Chaptor Number -
Enviramental Protsction General 1
6. NMAC Port Nome | NMAC Port Somber
Permit Procadures - Pnvirorsment Department 4
7. Modified NMAC Neme ] Hodifod MMAL Nomber
e X Yoo ___  Plecse ot stachmanms: 1,
2.
'Y

[ ) lnuhhmoM’unWWhnW?

» o .S LT P
1. Total Mumber of Pages: __ 1 V1. Hoaring Dot of Rute: 07 / 22 - 37
12 ENostve Dom ot ute: 12 01 97
H
T2 Contoot Porsen; ___Susan McMichae]
Phonember; 827 0127
1, & Thie of |

Neme: Mark E. Weidler
Tue: Secretary of Environment
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NEW MEXICO ENVIRONMENT DEPARTNENT
1190 8T. FRANCIS DRIVE/P.O. BOX 26110
SBANTA ¥R, NEW MEXICO 87502

TITLE a0 ENVIRONMENTAL PROTBCTION
CHAPTER 1 ENVIROMMENTAL PROTECTION GENERAL
PART 4 PERMIT PROCEDURRS - ENVIRONMENT DEPARTMENT

100. SUBPART I - GENERAL [12-1-97)
101. ISSUING AGENCY: Environment Department. [12-1-97)

102. 8COPR: This Part sets forth procedural regulations for
public hearings before the Environment Department involving permit
issuance, renewal, denial, or modification, license, and variance
petitiocns, except o the extent any provision of this Part is
inconsistent with any rule promulgated by the Environmental
Improvement Board or the Water Quality Control Commission. These
regulations may be adopted by the Environmental Isprovemsnt Board
or Water Quality Control Commission; however, nothing in this Part
shall be construed as limiting or affecting, in any manner, the
authority of the Board or Commission to adopt rulemaking for permit
procedures as provided by law. ([12-1-97)

103. STATUTORY AUTEBORITY: This Part is adopted under the
authority of NMSA 1978, §§ 9-7A-6.D, 74-1-1 through 13, 74-4-4.A.7,
74-9-28.A (1) and (3) and 74-9-29. ({12-1-97])

103A. PRE-IMAC REGULATORY FILING HISTORY: The material inm this
Part was derived from that previously filed with the State Records
Center & Archives under NMED 91-1, Rules Governing Hearings for

Permits and Variances Under the Solid Waste Act, filed June 18,
1991. (12-1-97)

1033. KISTORY OF REPRALED MATERIAL: This Part repeals and replaces

SRR D T T, PR

20 NMAC 1.4, Permit Procedures - Environment Department, filed

October 31, 1995, as amended by 20 NMAC 1.4.112.C.1, filed May 17.
1996. (12-1-97)

104. DURATION: Permanent. {12-1-97)

108. EFPFECTIVE DATE: December 1, 1997, unless a later date :o
cited at the end of a section or paragraph. [12-1-97]

106. OBJECTIVR: The objective of this Part is to establish

hearing procedures for permit issuance, renewal, denial, or

modification, license and variance petitions; to ensure due process

for all persons; to ensure the ability to participate of ai. '

20 NMAC 1.4 1

Wi o v ST ke e it

. . - R ot {
L s B R A A A A i« i RS i RS




R AR AT NS vl o oxit T

NMAC TRANSMITTALFORM [ "~

13 ™ ¢4

) 3.3.1 —m&d
[ Nome & Addrens | L _Agsnoy Assowni Code
Mhdmmnqmt
P.O. Bax 26110
Santa Pe, NM 87502
4. NMAC Tide Neme ]
Envirormantal Protection
8. NMAC Nome
Environmental Protaction General
& MAAC Port Name ]
Pamit Procedures - Bnviromment Department

NeX_ ] Yeo . Plecse Dot sitschmanss: 1.
’.
%
9. U materials oo ottoshed, hove pesinisaions boen resaived?
“’:l vu_m—— MM‘_

" Tﬂ-lh-hrdh.n:a;

1. Hoaring Dom ot ute: _ 07, 22, 97
12 Eoutive Doto of Aule:

13. Contest Porsen: _Siisan McMichanl

Phone umber: __827 . 0127

14, & Tige of

MNeme: Mark B, Weidler
Tie: Secretary of Envirorment

—




SRR B B ALY |

perscna and entities who desire to take part; and to give an
orderly structure to the proceedings. (12-1-97)

107. DEFPINITIONS:
A. GENERAL. As usad in this Part:

1. *Act® means, as the context requires:

a. the Department of Environment Act, NMSA 1978,
Chapter 9, Article 7A;

b. the Air Quality Control Act, NMSA 1978, Chapter
74, Article 2;

c. the Radiation Protection Act, NMSA 1978, Chapter
74, Article 3;

4. the Hazardous Waste Act, NMSA 1978, Chapter 74,
Axticle 4;

e. the Water Quality Act, NMSA 1978, Chapter 74,
Article 6;

£. the Solid Waste Act, NMSA 1978, Chapter 74,
Article 9; and

g. any rule adopted or amended by the Board or
Commission that utilizes this Part; :

3. *Administrative Record® means all public records-
used the Division in evaluating the application or petitionm, .
including the application or petition and all supporting data
furnished by -the applicant or petitioner,. all materials cited in.
the ‘application or petition, public comments, correspondencs, -and ;
as ‘applicable, the draft permit and statement of basis or fact :
shest, and any other material used by the Division to evaluate the ¥
application or petition; 3

e L
BRRERLRN i
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3. °*Applicant® means any peuoi: whose application for

a permit, renewal or modification to a permit, or license is the:
subject of the proceeding under this Part; :

g

i,

P32 Sy

4. 'Applid;tion' means an application for a permit,:
renewal or v‘modilication to a permit, or license; !

A A

s. *Completeness Determination® means a deteminatioxé. ,
made by the Secretary that an application under the Solid Waste Act! }
contains all information required by the Act and Regulations; 2

SRS I

20 NMAC 1.4 2
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6. *Departmente means the Bnvironment Department oy ite
Successor agency;

7. *Division® means the appropriate Division wichin the
Environment pPartment;

s. *document * means any Pleading, motion, rs .
reply, memorandum, decision, order, entry of appearance, oy other
writing filed in 4 Proceeding under thig Part;

9. 'Dritt Permit® meang & document fnpam
Division Micating the Division‘sg Proposed decision to Zc::,.
deny, or modify a peruit;

10. *final ordere means the order issued by ¢ope
Secretary that ig dispositive of the matter;

11. ‘*Heari Clerk® means the Person designated the
Secretary to nintunntg‘_ho Hearing Record; gna b

12. °*Hearing Determination* means o determination made

by the Secreta that a public heari is required under the Act or
Regulations; i "9

o apTearing Officer* means the person designated under * .

this Part or appointed by the Secretary to conduct a Proceeding
under this Part;

14, "Hearing Record* means tm4W'm and the
- written transcript oy recorded tape of the public bearing,

including al} exhibits offered into evidence, vhether or not
admitted; ' ’

15. *license* means a license issued pursuant to the
Radiation Protoctiqp Act. NMSA 1978, Chaptu: 74, Article 3;

16. “party means the Petitioner, the Applicant, the
Division, or a person who files an entry of appearance on or before
the deadline get forth in the Notice of Hearing;

17. *Petition* means a Petition for Variance;

1 *Petitioner" means 2 person who timely files o
Petition;

19. *Record Proper® means the Administrative Record and
all documents filed by or with the Hearing Clerk;

20. “*Regulations* means any rule adopted Pursuant to the
Act;

20 NMAC 1.4 3




31. ‘Secretary” means the Secretary of Environment, the
P Secretary’'s designes, or any person who assumes the role of the
Secretary for purposes of this Part in the event of the Secretary’s
v recusal or disqualification;

232. ‘*technical testimony® means scientific, engineering,
economic or other specialized testimony, whether oral or written,
but does not include legal argument, general comments, or
b statements of policy or position concerning matters at issue in the

hearing;

23. *technical materials® means all data, studies and
tangible materials used to form the basis of opinion(s) held by a
wvitness presenting technical testimony; and

24. "Variance’ means a waiver from one or more
substantive regulations under the Solid Waste Act.

D. TERMS USED IN ACT OR REGULATIONS, Terms defined in the
Act or Regulations and not defined in this Part are used consistent

with the meanings given in the Act or Regulations.
[12-1-97)

100. AFPLICABILITY OF RULRS OF CIVIL PROCEDURE AMD EVIDENCE: The
New Mexico Rules of Civil Procedure, SCRA 1986, §$ 1-001 to 1-102
and the New Mexico Rules of Evidence, SCRA 1986, $§ 11-101 to
11-1102 shall not apply to proceedings under this Part. At the
discretion of the Hearing Officer, the rules may be used for
guidance and shall not be construed to limit, extend, or otherwise

modify the authority and jurisdiction of the Secretary under any
Act. [12-1-97)

109. LIBERAL COMSTRUCTION: This Part shall be liberally construed
to carry out its purpose and the purposes of the statute or
statutes and regulations pursuant to which the proceeding at issue
is conducted. This part shall also be liberally construed to
facilitate participation by members of the public, including those
who are not represented by counsel. [12-1-97]

110. SEVERABILITY: If any section or application of this Part :e
held invalid, the remainder of this Part or any other applicati:n
shall not be affected. [(12-1-97] y

111. SAVINGS CLAUGR:

A. LIMITATION OF APPLICABILITY. This Part does not apply to
pending proceedings for which a Notice of Hearing has been
published as provided in Section 202 of 20 NMAC 1.4 filed October
31, 1995, does not affect any permit issued prior to the effective
date of this Part until the permittee applies for a modificaticn

20 NMAC 1.4 4




Or renewal of the Permit, and doeg not affect any license oy
variance issued prior to the effective date of this paye. Any

amendment to thig Part shall not apply to a Proceeding pending og
the effective date of the amendment .

B. IN OTERR RULRS, Any referenmce in any ot
rule to NMED 91-1, or to 20 NMAC 1.4 ag filed October 33, 1998
amended May 17, 1996, or to any provision thereof ehaj} be
construed as a reference to this pare, OF to the
Provision thereog.
(12-1-97)

113. WWWUOIMIWWMMI

A. SECRETARY. The Secretary shal} exercise all powers and
duties as prescribed under the Ac::ytbo Regulations and this pare,
and not otherwise delegated to a staff member, the Hearing Officer,
Or the Hearing Clerk. The Secretary may cia Procedures §pn
addition to or that vary from those provided t

3. ERARING orric C,

Hearing Officers tO perform the functions described ip this
Section. The Hearing offjicer shall exercise al} Powers and ducies
prescribed or delegat : .

Part. The Hearing. Officer shall conduct a fair and impartia)
Proceeding, assure that the facts are fully elicited, ang avoid
delay. The Hearing Officer shall have asuthority to take al)
measures Recessary for the maintenance of order and for the
efficient, fair and impartial adjudication of issues arising in
proceedings governed by this part which includes, but is not
limited to, authority to:

1. conduct hearings under this Part;

3. rule upon motions, Procedural requests, ang Ooffers
of proof;

3. issue al} necessary orders, except final orders
issued by the Socret:ary under thig Pare;

4. issue subpoenas, ag authorized under the Solid Waste
Act and Section 205.D;

S. adminigter ocaths and affimtion-, examine witnesgeg
and admit op exclude evidence; and

20 NMAC 1.4 S




6. require parties to attend conferences for the
settlement or eimplification of the issues, or the expedition of
the proceedings.

C. SECRETARY AMD NEARING OFFICIR; QUALIFPICATIONS)
DISQUALIPICATION.

1. QUALIFPICATIONS.

a. The Secretary or the Hearing Officer shall not
perform any function provided for in this Part regarding any matter
in which the Secretary or the Hearing Officer:

(1) hasa pefoonal bias or prejudice concerning
a party, the Application or Petition, involved in the proceeding;

(2) has a financial interest in the proceeding
or facility that is the subject of the proceeding;

(3) is related to a party tc the proceeding; or

{(4) is an officer, director or trustee of a
party to the proceeding.

b. The Secretary shall not be disqualified solely
because of having been briefed on the matter prior to initiation of
a proceeding under this Part.

3. DISQUALIFICATION.

a. Any party, by motion and for cause listed in
Section 112.C.1, may request the disqualification of the Hearing
Officer at any time prior to the hearing, or of the Secretary at
any time prior to filing of the Final Order.

b. The Hearing Officer shall file a recommended
decision on a motion under this Section within five (S) days. The
Secretary shall file an order on a motion under this Section within
five (S) days of the filing of the recommended decision. If the
Secretary grants the motion, the order shall designate the person

who shall assume the duties of the Secretary or Hearing Officer.
(12-1-97)

113. COMPUTATION AMD EXTENSION OF TIME:

A. COMPUTATION. In computing any period of time prescribed
or allowed by this Part, by any applicable statute, or by order of
the Hearing Officer or Secretary, except as otherwise specifically - ‘
provided, the day of the event from which the designated period = 3
begins to run shall not be included. The last day of the computed : T

20 NMAC 1.4 6
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| period shall be included, unless it i4 4 Saturday, Sunday, or legs)
state holiday, in which event the time ig extended until the end of
the next day which is not a Saturday, Sunday, or legal state
holiday. wWhenever a party must act within g ibed period
after service upon hinm and service ig by mail, three (3) days 19
doss noe
icer

added to the Prescribed period. The three days extension
APply to any deadline mandated under the Act.3

3. ERXITENBIONS OF TIME. The Secret or Hear oft
grant an extension of time to file a do‘cruyuut or ‘-:; mtmux
hearing h:\;’:n tiulfy motion &f. a r.;artytto tl;o Nﬁwng. for Nu.
cause s + and after cons ration of pre Ce to ot part
and undue delay to the Proceeding.

114. EX PanTE DISCUsSSIONS: At no time shall person discusg
the merits of the Proceeding ex parte with tb:ny“mury or the
Hearing officer. ‘BX  parte® means any writtea or oral
communication relating to the merits of the proceedings, bstween
the Secretary or Hearing Officer and any person,
communications between. Department staff dirsctly involved in the
Proceeding and the Secretary or Hearing Officer. px parte does not
include communications between any party or person and

staff. Thig 1pz;o‘!;1‘bitton shall ingiu to apply on the te g
Secretary or Divig: on makes a comp eteness or hear determinat
and shall terminate on the date of the final ordoitn.’ {12-1-97)

11S. rirING, SERVICE, AMD romy OF DOCUMENTS ;s

A. rILoms oy DOCUMERTS .

1. Except as otherwise provided, the original of g
document to be filed in the Proceeding shall be filed with the
Hearing Clerk.

3. A telefax copy of a document may be filed in liey of
the original by:

8. telefaxing the document directly to the Hearing
Clerk, provided:

(1) the document ig preceded by a cover sheet
addressed to the Hearing Clerk and indicating:

(8) the gender’s name, address, telephone
number, and telefax number;

(b) the case name and aumber; and
(e) the number of pages transmitted;

20 NMAC 1.4 7




(2) the document is no more than ten (10) pages
in length excluding the telefax cover sheet; and

(3) the sender does not request return of a
conformed copy of the document; or

b. for documents greater than 10 pages in
length, telefaxing the document to a person other than the
Department who files the document for the sender.

3. A hand-delivered or mailed document, including a
document telefaxed to a consenting agent who files the document for
the sender, shall be deemed filed on thes day the document is
received by the Hearing Clerk, provided the document is received
before the close of business on a working day. A document
telefaxed directly to the Hearing Clerk shall be deemed filed upon
completion of successful transmission of the document, provided
successful transmission is completed before the close of business
on a working day. The close of business on' a working day shall be
5:00 p.m. or such earlier time when the Department’s main offices
are officially closed before 5:00 p.m. A working day shall not
include a Saturday, Sunday, or state or federal holiday. A
document received after close of business or on a non-working day
shall be deemed filed on the next business day.

4. A party filing a document by telefax shall retain
the original of the document throughout the pendency of the

proceeding. Any party shall have the right to inspect the original
of the document.

B. SERVICER OF DOCUMENTS.

1. Except as otherwise provided, a person filing a
document shall serve a copy thereof upon all parties.

3. Any service required under this Part shall be deemed
adequate if the document is:

a. hand-delivered or mailed first class or express
to the most recent address provided by the person upon whom service
is made; or .
b. telefaxed to the most recent telefax number
that:

(1) appears on a document filed in the
proceeding by the pexson upon whom service is made; or

20 NMAC 1.4 8
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£ST 3 s 87

(3) has been provided to the person making
service by the person upon whom service ip made, with that person’y
consent to be served by telefax.

3. A certificate of service conforui substantial}l
to Section 116.8, shall accompany a !11;d docuun:? y

4. A person serving a document telefax, u request
of the person upon whom service ig ud..b,;han pmis? to that
person a hand-delivered or mailed copy of the document .

C. PORM OF DOCUMBNTS. Unless otherwise ordered the
Hearing iotiic::; all docuuonu,h. .ﬁopt cxhiblt‘-. shall bL on
8% x 11-inc te paper, and ¢ Ist page of eve document
shall conform nnbotantiany to Section 116.A, v

D. m.:amnamronmmmxm. All
documents issued by the Secretary or Hearing Officer shall be filed
with the Hearing Clerk. The Hearing Clerk shall promptly sezrve
copies of the document upon all parties.

R. EXAMDOTION OF KRARING RECORD.

1. EXAMDGATION ALLOWED . Subject to the provieions of
law restricting the public disclosure of confidential information,
any person may, during normal business hours, inspect and copy the
Hearing Record or any part thereotf.

3. cosT or DUPLICATION. Unless wajived by the
Department, the cost of duplicating the Hearing Record or any part
thereof shall be borne by the person seeking duplication.

A. PREFERRED PORIGT FOR DOCUMENTS .

STATE OP NEW MEXICO
BEFORE THE SECRETARY oF ENVIRONMENT

IN THE MATTER OP THR IAPPLICATION/PETITIOM

OF [NAMB OF APPLICANT/PETITIONER)
FOR A {TYPE OP PERMIT/LICENSE/VARIANCE] FOR
(NAMB OR DESCRIPTION OF FACILITY) No. ___

LITLE OF DOCUMENT

Text of document .

20 NMAC 1.4 9
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Signaturs
NAME

ADDRESS
TELEPHONE NUMBER
B. DPREFERRED FORMAT FOR CERTIFICATRS OF SERVICE.
CERTIFICATE.QOF SERVICE

I hereby certify that on honth/day/yu:l 8 copy of [(name of

document) vas (!und delivered/mailed express or first class/faxed]
to:

. {names and sddresses of persons upon vhom service is made] |

Sigoature

{12-1-97)
117.-199. (Reserved)
300. mrm Iz -

.

: . city ) nch rovilion of . the Solid wnce
Managmnti ncgulationa trom which. the vuianco is sought.

3. -pocily thc length of time tot whieh the variance ir
lought: md

‘ 3. com:ain a recitation of all facts the Petitiéhe.r{.
~ relies upon to support the Petition, including a showing that:

20 NMAC 1.4 10




8. application of the p'rovintom from which
variance is sought ;n;uld result in an arbitnl :ud unressonable
taking of the Petiticner’s Property or wou npose an undug
ocononiciburdcn upon the Petitioner‘s lawful business, occupation,
or activity,

b. granting the variance will not resulet 4in
condition injurious to human health, safety, or walfare, or the
environment; and

G. 1if the variance ig requested for longer than one
(1) year, facts showing that there 4re no practicable means

known
or available for the adequate prevention of d?nd‘uoa of the
environment or the risk to the public health, sa oty,

D. COoMBIMNED ACTION. Nothing in this Part shall preclude the
filing of a combined Application and Petition by the sane psrson,
provided the caption and title clearly indicate that the document
is to be treated as both an Application and a Petition.

B. DIVISION RESPONEE TO PRTITION. The Division shall
promptly review the Petition to determine whether it ig complete

-and if not, notify the Petitioner of that fact, and of the reasons

the Petition is deemed incomplets.

¥F. COMPLETEMNESS DETERMDMATION. In mak a leteness
Determination, the Division shall consider vbo?h’or tmppucan:
has addressed all the administrative requirements red the
Act and the Regulations. The Completeness Determination sha) not
be considered to be ‘& determination that the Application ig

approvable.

(12-1-97}

202. MOTICE OF DOCKETING; IDENTIFICATION OF SECRETARY OR DRSIGNRS
AD EEARING OFFICER:  The Hearing Clerk shall, as soon as
practicable after receipt of . Completensss or Hearing
Determination, issue a Notice of Docketing. The Notice of
Docketing shall contain the caption and docket number of the case.
the date upon which the Completeness or Hearing Determination vae
received by the Hearing Clerk, the name of the Secretary or
designee who will issue the Final Order, and the name of the
Hearing Officer, it one has been designated. 1f 4 Hearing Officer
has not been designated, the Hearing Clerk shall notify the parties
of the name of the Hearing Officer as soon 248 one is assigned. The
Hearing Clerk shall include a copy of thig Part with the Notice of

Docketing sent to the Applicant or Petitioner. (12-1-97)
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203. SCEEDULING THE HEARING:

A. ERARING DATB. Unless otherwise provided by law, the
Hearing Clerk shall distribute the Notice of Public Hearing as set
forth in Section 203.B. no later than sixty (60) days after the
filing of a Completeness or Hearing Determination.

B. MWOTICE OF ERARING.

1. COMTENT. The Department shall promptly prepare and file
with the Hearing Clerk a Notice of Hearing setting forth:

a. the date, time, and location of the hearing;

b. a brief description of the nature and location
of the action to be considered in the Draft Permit, Application or

Petition, including the name and address of the Applicant or
Petitioner; :

¢. the name, address and telephone number of a
person from vhom further information, including a copy of the Draft
Permit, Application or Petition, may be obtained;

d. the requirements for an Entry of Appearance, a
Statement of Intent to Present Technical Testimony, and a general
written or oral statement;

e. a statement that this Part shall apply at the
hearing; and

£. any other requirement set forth in the Act or
applicable regulation.

2. SERVICR. Except as provided under Section 205, the
Hearing Clerk shall, no later than thirty (30} days prior to the
hearing:

a. send copies of the Notice of Hearing, with
requests for publication, to at least one newspaper of general
circulation in the state, and to at least one additional newspaper,

BTV LI IR RIS S S Ty T T T

k3

if any, published or distributed at least weekly in the area where .

the facility is located;

b. mail a copy of the Notice of Hearing to each

party and to each person who filed a written request for a hearing
or who expressed to the Department in writing an interest in the

facility that is the subject of the proceeding;

20 NMAC 1.4 12
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o, mail

published.

C. CONTINUANCE OF
may be granted upon motion

after consideration of prcjul?ic.
to the proceeding.

D. LOCATION OF THR

law,

affected by the
(12-1-97)

204. MOTIONS;

facility which ig

‘. L ] My
Clerk.All motions,

hearing, shall be in writing,
state the relijef or order »

unopposed. Each wmotion
certificates,
provided by

may

UNOPPOSED MOTIONS. An
concurrence of all

shall submit a

C. OPPOSED NOTIONS.
that concurrence of other
concurrence was not sought.
motion may be filed.

D. REsPOMSR 70
motion is served shall
motion to file a res
timely response shall
granting of the motio

MOTIONS.

13

®. file in the MHearin
Publication from the newspapers in

& party, for

ERARING,
the hearing shall be in San

Party may file a mo
except. those made orally on
specify the gr
ought and state whather

be compani
Or other evidence relied upon, and shall be

to other

ta Pe or at
the subject

other parties was obtained. ing
zprOpond order approved by all parties for review by
the Hearing Officer.

Any opposed motion
parties was sought

A memorandum brief in

Unless otherwvise

tion with the

-
..
Crs >~ . P - -
re . |

-
- . e

1077043 0 = oz

& copy of the Notice of Hearing to each
local, state, or federal &gency and Tribal government a’?foctcd by
the facility that is the subject of the Proceeding;

d. immediately upon receipt of ap entry of
appearance received after the initial mailing, mail a Copy of the
Notice of Hearing to such Person; and

9 Record the Affidavics of
which the Motice of Hearing was

+ A request to continue a

good cause .m“f'ﬁ

parties and

undus delay

th-procuung.

the record
for the
it is

by

dces
sotion,
or
affidavits,
served ag

od

shall state that
mov parcty

shall state either
and denfied, or why

support of such
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8. REPLY TO RERSPONSE. The moving party may, but is not
required to, submit a reply to a non-moving party’s response within
ten (10) days after service of the response.

¥. DECISION. Except as provided in Section 112.C.2 or
otherwise ordered by the Hearing Officer, all motions shall be
decided ?y the Hearing Officer without a hearing.
[12-1-97

305. SPECIAL PROCEDURES FOR HERARINGS UNDER TEE SOLID WASTE ACT:

A. SERVICE OF PUBLIC NOTICE. No later than sixty (60) days
after the Hearing Clerk receives a Completeness Determination, the
Hearing Clerk shall provide public notice of the hearing and
sexvice 21:\ the form and manner set forth under NMSA 1978,
$ 74-9-22.

B. DISCOVERY. Discovery shall only be permitted upon a
determination by the Hearing Officer that:

1. the discovery will not unreasonably delay the
proceeding and is not unreasonably burdensome or expensive;

2. the information sought is not privileged and is
relevant to the subject matter of the proceeding; and

3. the information to be obtained is not unreasonably
cumulative or duplicative, or not otherwise reasonably obtainable.

C. ORDER POR DISCOVERY. Upon motion for discovery by a
party and determination that such motion should be granted, the
Hearing Officer shall issue an order for the taking of such
discovery together with any conditions and terms of the discovery.

D. SUBPORMAS. The Secretary has and may delegate to the
Hearing Officer the power to issue subpocnas for the attendance and
testimony of witnesses and the production of relevant documentary
evidencs.

{12-1-97]

206.-299. [Reserved)

300. SUBPART III - PARTICIPATION (12-1-97)
301. PARTICIPATION:

A. ENTRY OF APPRARANCE. Any person who wishes to be a party
shall file, and serve upon all other parties of record, an Entry of

. Appearance, on or before the deadline set forth in the Notice of

Hearing. A timely Statement of Intent to Present Technical

20 NMAC 1.4 14
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Teatimony shall he considered an Entry of arance, if the person
£iling such statement has not Previously fiied o separate Entry of
Appearancs.

3. xrrecr oy FAILURE TO pi1Lg. Failure to t11¢ 5 timely
Entry of Appearance shall preclude a Person from being a party in
the Proceeding, but shall not Preclude a pergon from Presenting o
general written or ora} statement or non-technical testimony in the
Proceeding.

C. CoOMDUCT op
this Part, the Rearing Officer may conduct re-hearing confe
and issue pre-hearing orders that are not istent with these
Tules, for purposes including but ot limited ¢o expediting the
disposition of the Proceeding, diocounglng unnecessary,
duplicative or wasteful pPrehearing activities, formulat
simplifying issues, obtaining stipulationg oy adaissions of fact or
law, obtaining advance Tulings regarding the aduuibiuty of
evidence, avoiding the Presentation of unnecessary or Cumulative
evidence or motiong and adopting special procedurss for Sanaging
proceedings involving difficult or complex issues and/or large
numbars of parties. With respect to Proceedings involving
numbersg of parties, the Hearing Officer may require thag service of
documents under Section 115.8 be made on designated representativeg
of groups of Parties with similay interests and Ray make such other
orders as are consistent with this subpart.

{12-1-97)
302. PrrocxDURE FOR SUBMITTAL oy STATRRNTS AMD TRETINONY;
. STATEMENTS An

1. CONTENT OF STATEMENT Op INTENT. The Statement of
Intent to Present Technical Testimony shal)

8. identify the Person filing the Statement;

b. state whether the person filing che 8tatemen:
Supports or opposes the Draft Permit, Application, or Petition, cr
in the case of the Division, the Division'g recommended decision T3
approve, deny, or approve with conditions the Draft Permc.
Application, or Petition;

€. identify each witness, including name, address.
affiliation(s), and educational and work background;

20 NMAC 1.4 15
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d. ertimate the length of the direct testimony of
each witness;

e. identify all exhibits which are part of the
Record Proper and, for exhibits not part of the Record Proper,
attach a copy:

€. list or make available all technical materials
relied upon by each witness in making stastement of technical of
fact or opinion contained in his or her direct testimony; and

g. attach a summary of the testimony of each
witness, stating any oii‘x:ion(-) to be offered by such witness, and
an explanation of the is for such opinion(s).

2. EFFECT OF FJAILURE TO FILS. Pailure to file a timely
Statement of Intent to Present Technical Testimony meeting the
requirements o©of Section 302.A.1 shall preclude a person from
presenting technical testimony, and if the person has not filed a
timely Entry of e, from being a party in the proceeding,
but shall not preclude a psrson from pressnting a general written
or oral statemant or non-technical testimony in ths proceeding.

B. GENERAL WRITTEM AMD ORAL STATEXENTS; WON-TECENICAL
TESTINONY. Any person may provide a general written statement
concerning ths Draft Permit, Application, or Petition at or bsfore
the hearing. Any person may provide a general oral statement or

non-technical testimony concerning the Draft Permit, Application,
or Petition at the hearing.

{12-1-97)

303.-399. (Reserved]

400. SUBPART IV - ERARING PROCEDURRS (12-1-97)

401. BURDEN OF PERSUASION; ORDER OF TRSTINONY; EVIDENCE REQUIRKD:

A. DURDEN OF PERSUASION. The Applicant or Petitioner has
the burden of proof that a permit, license, or variance should be

issued and not denied. This burden does not shift. The Division
has the burden of proof for a challenged condition of a permit or

license which the Department has proposed. Any person who contends

that a permit condition is inadequate, improper, or invalid, or who -
proposes to include a permit condition shall have the burden of -
going forward to present an affirmative case on the challenged -

condition.

B. ORDER OF TESTIMONY. Unless otherwise agreed to by the

parties or ordered by the Hearing Officer, testimony shall be
presented in the following order:

20 NMAC 1.4 16
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1. testimony by, and examination of, the Applicant or
Petitioner;

3. testimony by, and examination of, ¢
vitnesses in support of the Drafe Permit, Application, or Petition,

3. testimony by, and examination of, technical
wit;xe:n- in opposition to the Draft Permit, Application, or
Petition ;

4. all other testimony or oral statement;

S. direct testimony by the parties, as ropriate, in
the same order as testimony in the procudiug; and.” ’

6. rebuttal testimony by the parties, as appropriate
in the same order 88 testimony in the procooding: ’

C. STAMDARD FOR DRCISIONM. The Hearing Officer shal}l
determine each matter in controversy by a Preponderance of the
?vid.nco,. .

12-1-97

402. svIDENCE,

A. GENERAL. Except as otherwise provided in thig subsection,
the Hearing Officer shall admit all relevant evidence that ig not
unduly prejudicial OF repetitious, or othervise unreliable or of
little probative value,

1. Evidence relating to settlement that would be
excluded in the courts of New Mexico under SCRA 1986, § 11-408 ie
not admissible.

3. All - privileges recognized in the courte of New
n;xico shall be recognized to the same extent in proceedings under
this Part.

3. No persen shall be allowed to testify as an expert
unless identified 48 a technical witness in a timely filed
Statement of Intent to Presen: Technical Test mony.

B. EXANDMATION OF WITNRSSRS. all persons shall have an
- opportunity to examine vitnesses at the hearing in the order set
forth under Section 401.3, Witnesses shall be exanined orally,
under ocath or affirmation, except as otherwise provided in thig
Part or by the Hearing Officer. The Hearing Officer may limit
Cross-examination to avoid harassment, intimidation, needless
expenditure of time, or undue repetition. Technical information,

including but not limited to data, studies, and tangible materiale,

20 NMAC 1.4 17
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shall not be offered or introduced during the examinstion of
witnesses unless the technical information is in the Hearing
Record, and was filed on or before the deadline for a Statement of
Intent to Present Technical Testimony. Nothing in this Section
shall be construed to limit the right of a party to offer or
introduce technical information for impsachment or rebuttal.

C. EXRIBITS. Each exhibit offered in evidence shall be
marked with a designation identifying the person by whom the
exhibit is offered, and shall be numbered serially in the sequence
in which offered. A series of exhibits illustrative of the same
subject, such as a series of photographs or diagrams showing
different aspects of the same activity, may be numbered with the
same number and sequential letters (e.g.., la, 1b, etc.). The
Record Proper and any part thereof shall be evidence, and shall not
be offered as exhibits at the hearing, but persons may use copies
in the course of testimony. Unless otherwise ordered by the
Hearing Officer:

1. A person offering an exhibit during thes course of
testimony shall provide a copy of the exhibit to each party.

2. The original of the following types of exhibits
shall be replaced in the Hearing Record with the indicated
substitute:

a. Charts, maps, diagrams, and photoglraph- larger
than 8% by 11 inches which cannot be folded or rolled shall be
replaced with paper copies of 8% by 11 inches or larger which can
be folded or rolled;

b. Photographic slides shall be 7replaced with
photographic prints of 8% by 11 inches or smaller or paper copies
of 8% by 11 inches; . .

©. Overhead projector slides shall be replaced with
paper copies of 8% by 11 inches;

d. Models, samples, and other non-documentary
exhibits shall be replaced with photographic prints of 8% by 11
inches or smaller, paper copies (of such photographic prints) of 8x%
by 11 inches, or oral testimony describing the exhibits.

3. A person offering an exhibit for which a substitute
is placed in the Hearing Record shall retain the original of the
exhibit during the pendency of the proceeding, including any
appeal (s), and shall, upon request, deliver the original of the
exhibit to the Hearing Officer, Secretary, or court(s).

20 NMAC 1.4 18
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D. OFFICIAL NOTICE. The Hearing officer may take official
ngtico of any matter that may be Judicially noticed in the courts

403. oOBIECTIONS MDD OFFERS OF PROOY;

A. OBIECTION. A pParty may make any objection concerng
conduct of the hearing which may be stated orally or in t
during the hearing. The Party raising the objection shall 1y
a4 short statement of jitg grounds. The objection, the o
statement of its grounds, and the ruling by the

Officer
shall be included in the vritten transcript or recorded tape of the
proceeding.

proceeding.

1. The offer of Proof for excluded oral testimony shall
concutdut 3 brief statement describing the hature of the evidencs
excluded.

2. The offer of Proof for an excluded exhibit shal}
consist of the insertion of the excluded exhibit in the written
transcript or recorded tape of the proceeding.

3. Failure to make an offer of proof shall vaive any
error in the exclusion of evidence.

C. PRRIUDICIAL ERROR. Where the Secretary decides that the
ruling of the Hearing oOfficer in excluding the evi vas
erroneous and prejudicial, the Secretary may remand the matter to
the Hearing Officer for the taking of the excluded evidence,
subject to examination and rebuttal, unless othervise agreed to by
the parties.

(12-1-97)

404.-499, (Reservaed)
S00. SUBMART V - POST ERARING PROCEDURRS (12-1-97)

S$01. PFILDNG ™M TRANSCRIPT: The hearing shall be transcribed or
tape-recorded verbatim. 1f the hearing is transcribed, g
Clerk shall promptly notify all parties of the availability of the
transcript. Any person desiring a copy of the transcript shall
order a copy from the court reporter at his or her own expense.
Any person desiring a copy of the hearing tapes shall arrange
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