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Department of Energy
Field Office, Albuguergue
Los Alamos Area Office
Los Alamos, New Mexico 87544

JAN 19 1993

CERTIFIED MATL -~ RETURN RECETPT REQUESTED

Mr. Benito J. Garcia, Bureau Chief
Hazardous and Radiocactive Materials Bureau
New Mexico BEnvironment Department

525 Camino de los Marguez

Santa Fe, NM 87502

Dear Mr. Garcia:

The purpose of this letter is to clarify the position of the
Department of Energy (DOE) and the University of California (the
University) regarding requirements applicable to recycling units
at the Los Alamos National Laboratory (LANL). This letter
supplements a letter sent to Mr, Edward Horst, New Mexico
Environment Department (NMED);”y DOExon May 18, 1992, a copy of
which is enclosed. DOE andgfheQUniyérsity believe that the
processes at Technical Area|{(TA) 55 associated with the
reclamation of plutonium (Puy) commingled with hazardous waste
are subiject to the recycling reqﬁlations and are therefore
exempt from the hazardous waste permitting requirements.
Specifically, while the TA-55 waste streams are subiject to the
generator, transporter, storage and notification requirements of
the New Mexico Hazardous Waste Management Regulations (HWMR)
Section 261.6(c), the actual reclamation processes at TA-55 are
not subiect to the HWMR permitting requirements.

You expressed concern in a December 11, 19592 meeting with DOE
and the University that, because the "hazardous" component of
the materials is not being recovered, and because Pu is not
included in the precious metal exemption, the TA-55 recovery
processes may not constitute recycling as defined in the HWMR.
As explained below, it is our understanding that it is not
necessary that the "hazardous” component portion he recovered
for a process to be considered recycling. Also, it is our
understanding that both the Environmental Protection Agency
{EPAY and NMED intend to regulate mixed waste using hazardous
waste regulations. Consegquently, recycling rules applicable to
hazardous waste also apply to mixed waste and this 1g discussed
below.

This letter examines several issues, with headings for each
isgue provided. This letter first addresses EPA’'s 1ntention to
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requlate recycling processes differently than hazardous waste
treatment and dlsposal processes that are subiect to Part 264,
265, and 270, 1interim status and permitting requirements. It
then dlscusses the definition of reclamation, which allows the
recovery of elther hazardous or non-hazardous components
independently. Several examples of different processes
considered by the EPA to be recovery processes follow in the
next section. A brief clarification of our precious metals
discusslon 1s then presented. This 1s followed by a dilscussion
of the application of hazardous waste regulations to mixed
waste. Coples of references are enclosed for your convenience.

EPA’'s Intention to Regqulate Recycling Differently

The EPA’'s regulatory scheme dlstingulishes the regulation of
recycling and reclamatlion processes and faclilitles from the
regulation of hazardous waste treatment and disposal facillitiles.
The preamble to the hazardous waste management program clearly
demonstrates 1ts intent to regulate processes that recycle waste
differently from the more "traditional"” hazardous waste
treatment and disposal processes (see 45 Federal Regilster 33092,
May 19, 1980). In the above preamble, EPA recognized that
"proposed Section 3004 treatment and disposal standards

may not be well-suited for regulating all hazardous waste
recovery and reclamation facllitles . . . " EPA further
recognized that recovery and reclamation operations would be
"dlfferent 1n nature or degree, and therefore may Justify the
imposition of different management standards.” In many cases,
effective control of health and environmental hazards could
occur "without requiring compliance with Section 3004..." In
fact, EPA’'s definition of solid waste distinguishes recovered
and reclaimed materials from other solid wastes. In HWMR-6,
Section 261.2, Table I, a sludge or by-product that would
otherwise be considered a hazardous waste due to the
characteristic it exhibited is not defined as a solid waste when
reclaimed and 1g therefore regulated less stringently. EPA
intended to allow more regulatory flexibility for recycling
processes than for traditional hazardous waste treatment and
disposal processes.

Definition of Reclamation

The regulatory definition of reclamation is broad and
incorporates both processes that recover the "hazardous”
component of the waste and processes that recover a valuable
contalned material other than the "hazardous" component. EPA
defined reclamation to include either regenerating a waste
material or processing materials to recover usable products.
Essentially, reclamation is regeneration or material recovery
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(see 50 Federal Register 633, January 4, 1985). Examples of
reclamation include processes that regenerate spent material by
removing contaminants (e.g., spent solvent recovery), and
processes that separate usable products from spent material
(e.g., recovery of metal from secondary material) (50 Federal
Register 633 [January 4, 1985] and 48 Federal Register 14487.88
[April 4, 1983]3. At no polint in the preamble did the EPA
interpret the regulation as requiring that the reclaimed metal
has to be the component that caused the waste materlal to be
hazardous. In fact, in distinguishing between "use" and
"reclamation,” EPA described reclamation as that which occurs
"when the spent material, sludge, or by-product 1s itself
recovered or when 1ts contalned material values are recovered as
an end-product. For example, 1f a metal contalining sludge 1s
processed to recover 1ts contalned metal values . . ." (see 48
Federal Regilster 14487.88 [April 4, 1983]1). Thus, while spent
material, sludge, and by-products are typlcally hazardous waste,
the metal contained 1n the sludge and later recovered may not
necessarily be hazardous waste. Clearly, eilther hazardous waste
or 1ts non~-hazardous "contalned material"” can be the intended
component or goal of the recovery process and the process 1is
still considered reclamation by EPA.

Examples of Recovery of Non-Hazardous Components

The following discusslion 1s presented to address your concern
that the hazardous component of the waste 1s not recovered 1in
the TA-55 process. Several examples of recognized recycling
activitles are given below which demonstrate that recycling
operatilons need not recover hazardous components contalned in
the recycled material.

EPA recognizes burning wastes 1n industrial furnaces and boilers
for energy recovery, material recovery, and waste destruction
(see 50 Federal Register 630-31 [January 4, 19851}). In the
descriptions of energy and material recovery 1n furnaces and
bollers, no requirement exlsts to return that which constitutes
the hazardous component of the waste to its original usable
form. In fact, 1t would be virtually impossible to do so in the
case of energy recovery because the waste 1s consumed as fuel.
During material recovery, an occasion may exist for the
hazardous waste portion to be processed into a usable material
(e.g., organic wastes processed to recover energy and carbon
values, and chlorlnated wastes processed to recover energy and
chlorine), however, regenerating of the hazardous portion i1nto
the original product does not necessarily occur. Furnaces and
boilers are nonetheless considered subject to recycling
requirements. Additionally, BPA has since promulgated specilfic
regulations in Sectilon 266, Standards for the Management of
Specific Hazardous Wastes and Specifilic Types of Hazardous Waste
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Management Facilities, for furnaces and boillers using hazardous
waste for fuel. This again demonstrates EPA’'s intent to
distinguish recycling from hazardous waste treatment operations
and to regulate specific recycling activities when deemed
necessary. Currently, there are no specific requirements which
apply to TA-55 activities 1n this manner.

Another example of the EPA’'s inclusion of recovery of substances
other than the hazardous waste component in the recycling
regulations, 1s found i1n the January 4, 1985 Federal Register on
page 618. Here the BEPA divides recycling activities according
to types of secondary materials. These include spent substances
such as spent activated carbon and spent catalysts. The fact
that the processes for regeneration of carbon and catalysts do
not typically recover any of the hazardous waste contaminating
these materials supports the premise that 1t is not required in
order to be considered recycling.

Support for this approach 1is also found in the statutory
language and its Congressional history. In Section 1024 (22) of
the Resource Conservation and Recovery Act (RCRA), recovery 1s
defined as the recovery of material or energy resource from
solid waste. House Report Number 94-1491 at pages 11 and 13
also recognizes that "both raw materials and energy can be
recovered from waste.” A basic purpose of RCRA 1is to allow and
encourage reclamation of resources in any form (materials, raw
materials, or energy) and not be limited solely to activities
that recover the hazardous portion of the waste.

Clarification of "Precious Metals” Discusgssion in May 18, 1992
Letter

In our May 18, 1992 letter, we mentioned the precious metals
exemption in 4@ CFR 266, Subpart F, as an illustration only. As
you requested in our November 19, 1992 meeting, this letter
clarifies our original letter. We intended to illustrate a
regulated process, similar to ours, 1n which the hazardous
component of a material to be recovered need not be reclaimed
for EPA to consider the process to be recycling. We never
intended to suggest that Pu 1s a precious metal subiect to
Subpart F.

It is 1llustrative, however, that Section 266, Subpart F does
not establish a specific allowance for nonhazardous waste to be
reclaimed. This Subpart was cited because of 1its clarity in
describing recycling operations that might only recover portions
of the waste not defined as hazardous. It does not present any
less stringent requirements for the recovery of nonhazardous
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portions of waste, although it does relax some other general
recycling requirements relating to storage found in Section
261.6. Neither Section 266 nor 261.6 requilre recovery of the
hazardous waste component 1n recycling operations.

Application of Hazardous Waste Regulations to Mixed Waste

Plutonium is not speclfically mentloned in the hazardous waste
regulations; the recycling requirements, however, still apply to
mixed waste contalning Pu. It is generally recognized that EPA
does not intend to promulgate new regulations specifically for
mixed waste at this time. Instead, 1t applies the existing
hazardous waste regulations. NMED has not promulgated new
regulations in order to enforce its mixed waste authority. This
1s demonstrated 1n 1ts application for mlxed waste authority
submitted to EPA on July 19, 1989. This application certifies
that "the State wilill utilize the procedures for 1implementatilon,
inspection, enforcement, and permitting as currently exist
within the authorized program."” NMED adopts federal regulations
by reference. Because EPA has no regulations specific for mixed
waste, NMED 1s therefore committed to apply hazardous waste
regulations to mixed waste.

TA-55 Operations

LANL’'s intent, at TA-55 1in general, and more specifically, the
unit used for the passivation of nitrated rags (see 5/18/92
letter and enclosed flow dlagram), 1s to recover a usable
material. TA-55 operates under a mandate that requires the
recovery of economically significant amounts of Pu; materilals
not meeting the economically significant criteria do not enter
the recovery process. DOE has described the economic basis for
recovery of a usable Pu product in DOE Order 566@.1, Chapter VI,
which states: "Dollars are saved by reducing production
reguirements and, in those cases where material can be reused,
fabrication and processing funds can be saved as well as time in
implementing or accelerating ongoing programs."” During one year
of operation, prior to the June 1989 shutdown, over 10 kilograms
of Pu were recovered from the nitrated rags.

Also, the flow diagram depicts the fact that mixed waste that
contains recoverable levels of Pu remain within the recovery
system until Pu levels fall below that which is economically
significant to reclaim. Material which does not contain
recoverable levels of Pu is removed from the system. If this
waste 1s hazardous, then it 1s treated and/or stored pursuant to
RCRA interim status requirements.

In summary, it 1s DOE’s and the University’s understanding that,
based on the interpretations described above, the processes
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recovering Pu at Technical Area 55 constitute recycling under
the HWMR, and, as such, do not require permitting under the
HWMR. Your review of this matter and a response indicating
whether you agree with our understanding would be greatly
appreciated. Please contact Jon Mack of my staff at 665-5026 or
Alice Barr of LANL at 667-0820 if you have any questions.

Sincerely,

Jose C. Vozella, Acting Chief
LESH:7JV-023 Environm , Safety and Health
Branch

Enclosures
CC w/0 enclosures:

J. Mack, ES&H, LAAO
A. Tiedman, ADO, LANL,

MS-A120

T. Gunderson, EM-DO, LANL,
MS-K491

J. White, EM-8, LANL,
MS-K490

K. Hargis (EM-8: 92-3763-1),
LANL, MS-K490

S. Brown, LC-GL, LANL,

MS-A187
D. Harbur, NMT-DO, LANL, MS-E500
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Department of Energy
Field Office, Albuquerque
Los Alamos Area Office
Los Alamos, New Mexico 87544

MAY 18 195¢

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Mr. BEdward Horst

Program Manager

Hazardous Waste Section

New Mexico Environment Department
525 Camino de Marquez Place
Santa Fe, NM 87502

Dear Mr. Horst:

This letter addresses the issue of whether permitting
requirements apply to recycling units. This 1ssue was discussed
during the meeting between New Mexico Environment Department
(NMED), Los Alamos National Laboratory (LANL), and Department of
Energy (DOE) staff on January 16, 1992. This letter is also
intended to provide additional information about a process used
to passivate nitrated cheesecloth rags contaminated with
plutonium. These 1ssues are closely related and are therefore
both addressed 1n the same letter.

It 1s LANL’‘s and DOE‘s understanding that, pursuant to NMED's
Hazardous Waste Management Regulations {(HWMR-6),

Section 261.6(c), the procesgsses used to reclaim materials that
may contain hazardous or mixed waste are not regulated under
HWMR-6 (except certain types of units that emit volatile
organics). BAs we dlscussed 1n our January 16, 1992 meeting, the
intent of the regulations is to encourage recycling. The
promulgation of two sets of recycling regulations separate from
permitting regulations for treatment illustrates this intent.

In both HWMR-6, Section 261.6 and Part 266, it is c¢lear that not
only can hazardous wastes be reclaimed, but hazardous waste can
be separated from other valuable material without reclaiming the
hazardous portion and no permit 1s required for the process
itself. Recycling activities often only require compliance with
storage, transportation and notification regulations. The fact
that these recycling regulations exist separately from the
permitting regquirements indicates the Environmental Protection
Agency’'s (EPR) desire to regulate recycling differently.
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As noted above, HWMR-6, Section 261.6(c) states that, "The
recycling process 1itself 1s exempt from regulation except as
provided 1in 261.6{(d)". The exception for the proviesions in
261.6(d) was added when the new Subparts AA and BB of Parts 264
and 265 were promulgated. These subparts specifically addressed
organic emissions from certain types of treatment units that
were, until now, unregulated because they were recycling units.
The preamble discussion for these new reqgqulations implies that
these recycling units had not been regulated in the past.
Additionally, the exception for Subparts AR and BB suggests that
only when a regulation specilfically states that a process
reqguires a permlt would one be necessary.

LANL currently operates various processes at the Plutonium
Reprocessing Facility, Technical Area (TR) 55, under this same
interpretation. At this facillity, plutonium 1s extracted from
several types of waste, some of which is mixed waste. LANL and
DOE believe that the processes used to recover plutonium need
not be permitted, although the handling of mixed waste prior to
and after plutonium 1s recovered would be considered Resource
Conservation and Recovery Act (RCRA) regulated activities. The
general recycling requirements of HWMR-6 Section 261.6 and the
intent of Part 266, Subpart F support this approach.

Although recovering plutonium 1s not 1included in the Part 266
Subpart F regulations for precious metal recovery, the concepts
from which these requirements have been derived are similar.
EPA believed that the strong motivation to manage precious
metal-contalning wastes carefully due to the high value of the
metals justified a partial exemption from regulaticon. In fact,
such wastes are exempt from all but the requirements for
notification, manifests, precluding overaccumulation, and
recordkeeping to document that wastes are not being
overaccumulated (Federal Regilster Vol. 50, No. 3, pg 648).
Plutonium-containing mixed waste at TA-55 1s managed very
stringently due to safety, security, and economic concerns. For
example, the storage area contalning wasts to be reclaimed is
monitored 24 hours a day, 7 days a week with a continuous air
monitoring gsystem that could detect a radioactive airborne
release within 10 minutes and trigger an alarm. B&lso,
contailners that potentially hold RCRA mixed waste liquid to be
processed are stored with five levels of containment (o ensure
strict waste control.

The above-mentioned preamble (pg. 648, 04Y9) also stated that,
for preclous metals to be conditionally exempt from regulation,
economically significant amounts must be recovered. Recovery
operations at TA-55 are based upon an Economic Discard Level
(EDL) that prescribes an amount of plutonium above which
recovery 1is mandated by DOE due to the value of the metal
avalilable in the waste. Althcocugh plutorium was not included 1in
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the list of precious metals in Subpart F, its economic value far
surpasses the metals listed.

One activity in particular at TA-55 has been 1identified as a
plutonium recycling process, and, as stated in my transmittal
letter (January 25, 1991) for the RCRA Mixed Waste Part &4
Application, would presumably not require a RCRA permit. A
small volume of cheesecloth rags used to wipe gloveboxes must
periodically be passivated to recover plutonium and address
safety concerns. Typlcally, the rags will be exposed to nitric
acid in the cleaning process. When the acid comes 1n contact
with the cellulose in the cheesecloth, nitrocellulose can be
generated. The nitrocellulose could cause the rags to become
ignitable or reactive, presenting a safety concern. For this
reason, and the need to recover plutonium, the rags were
typically ashed dally until June 1989.

The ashing of these rags was previously performed using a
process that could have been construed as incineration. With
the promulgation of New Mexico Laws 19839, Chapter 279 (House
Bill 59) prohibiting incineration, the unit was shut down. &
different technique to passivate these rags was developed that,
although not as efficilent, 1s a usable alternative.

The new method uses a stalnless steel vessel heated to
approximately S00 degrees Celsius with electric resistance
heaters. BA positive flow of argon into the vessel maintalns an
inert environment. The processed material 1s thermally
decomposed to an ash-1like materlal at these elevated
temperatures by breaking the organic bonds and recombining them
with the oxygen present in the initial matrix. The offgas
produced passes through an agueous caustic scrubber and then out
the high efficiency particulate air filters. The residue
generated 1s subsequently processed through a rotary calclner

drying unit and then reintroduced into the plutonium recovery
process. :

Because the cheesecloth may have come in c¢ontact with spilled
solutions containing solvents or nitric acid, these materials
must be handled in complliance with hazardous waste generation,
transportation and storage requirements [see HWMR-&, Section
261.6(a)(1)]). However, because the passsivation unit is an
integral part of the recycling process, we belleve 17 135 exempt
from regulation pursuant to HWMR-6, Section 261.€{c){
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We would appreclate your review of this matter and a response
indicating whether you agree with our determination that the
passivation unit dces not require a permit. Please contact
Jon Mack at 665-5026 1if you have any questions.

LESH:6IM~002
C:

Tiedman,

R QQ

g Jetry L. Belldws

Mack, ES&H, LARO

ADO, LANL, MS RAl120

EM-DO, LANL, MS K491

Hargis, EM-8, (EM-8:92-1008-1), LANL, MS K490

Gunderson,

Sincerely,
. S
L P A
ST e N Ly

Area Manager



§ 261.6

(v) Fuels produced from the refining
of ofl-bearing hazardous wastes along
with normal process streams at a pe-
troleum refining facility if such westes
result from normal petroleum refin-
ing, production, and transportation
practices;

(vi) Ofl reclaimed from hsazardous
waste resulting from normal petrole-
um refining, production, and transpor-
tation practices, which ofl is to be re-
fined along with normal process
streams at a petroleum refining facfli-
ty; .

(viiXA) Hazardous waste fuel pro-
duced from oil-bearing hazardous
wastes from petroleum refining, pro-
duction, or transportation practices, or
produced from oil reclaimed from such
hazardous wastes, where such hazard-
ous wastes are reintroduced into a
process that does not use distfllation
or does not produce products from
crude ofl so long as the resulting fuel
meets the used ofl specification under
§ 266.40(e) of this chapter and so long
as no other hazardous wastes are used
to produce the hazardous waste fuel;

(B) Hazardous waste fuel produced
from ofl-bearing hazardous waste from
petroleum refining production, and
transportation practices, where such
hazardous wastes are reintroduced
into a refining process after a point at
which contaminants are removed, so
long as the fuel meets the used oil fuel
specification under § 266.40(e) of this
chapter; and

(C) Ofil reclaimed from oil-bearing
hazardous wastes from petroleum re-
fining, production, and transportation
practices, which reclaimed oil is
burned as a fuel without reintroduc-
tion to a refining process, so long as
the reclaimed ofl meets the used oll
fuel specification under § 266.40(e) of
this chapter; and

(viil) Petroleum coke produced from
petroleum refinery hazardous wastes
containing oil at the same facility at
which such wastes were generated,
unless the resulting coke product ex-
ceeds one or more of the characteris-
tics of hazardous waste in part 261,
subpart C.

(b) Generators and transporters of
recyclable materials are subject to the
applicable requirements of parts 262
and 263 of this chapter and the notifi-

42
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cation requirements under section
3010 of RCRA, except as provided in
garamph (a) of this section.

(cX1) Owners or operators of facili-
ties that store recyclable materials
before they are recycled are regulated
under all applicable provisions of sub-
parts A through 1L, AA, and BB of
parts 264 and 265, and under parts
124, 266, 268, and 270 of this chapter
and the notification requirements
under section 3010 of RCRA, except as
provided in paragraph (a) of this sec-
tion. (The recycling process itself is
exempt from regulation except as pro-
vided in § 261.6(d).)

(2) Owners or operators of facilities
that recycle recyclable materials with-
out storing them before they are rcy-
cled are subject to the following re-
quirements, except 88 provided in
paragraph (a) of this section:

(1) Notification requirements under
section 3010 of RCRA;

(i1) Sections 265.71 and 265.72 (deal-
ing with the use of the manifest and
a:nﬂest discrepancies) of this chap-
(1il) Section 261.6(d) of this chapter.

(d) Owners or operators of facflities
subject to RCRA permitting require-
ments with hazardous waste manage-

ment units that recycle hazardous -

wastes are subject to the requirements
of subparts AA and BB of part 264 or
265 of this chapter.

(50 FR 49203, Nov. 20, 1985, as amended at
51 FR 28682, Aug. 8, 1986; 51 FR 40637, Nov.
7. 1986, 52 FR 11821, Apr. 13, 1887, 55 FR
25493, June 21, 1890; 66 FR 7207, Feb. 21,
1991; 56 FR 32692, July 17, 1991}

ErrrcTive DATE NOTE At 568 FR 7207, Feb.
21, 1991, § 261.6 was amended by removing
paragrasph (aX3Xvil) and redesignating
paragraphs (aX3Xvill) and (ix) as para-
graphs (aX3Xvil) and (vill) respectively, ef-
fective August 21, 1991, For the convenience

of the user, the superseded text appears as
follows:

8 261.6 Requirements for recyclable materials,

(a) LI N ]

(3) .S

(vii) Coke and coal tar from the iron and
steel {industry that contains EPA Hazardous
Waste No. K087 (Decanter tank tar sjudge
{from coking operations) from the iron and
steel production process;

. L] - L4 .

Environmental Protecti:

ErrecTive DAt NotE .
July 17, 1991, in § 261.6, ps
treductory text was amen
uGu w‘m uan. md W
amended by replacing s
“subpart H”, effective July

82617 Residues of hazt
_ empty containers.

(a)X1) Any hazardous
ing in either (1) an emr
(i1) an inner lner rer
empty container, as d
graph (b) of this sectio
to regulation under pa
2685, or part 268, 270
chapter or to the notif
ments of section 3010 of

(2) Any hazardous was
a container that is not &
inner liner removed fro:
that is not empty, as de
graph (b) of this sectior.
regulation under parts
265, and parts 268, 270 a
chapter and to the m
quirements of section 301

(bX1) A container or ¢
removed from a contat
held any hazardous wa
waste that is a compresst
is identified as an acu
waste listed In §§ 2613
261.33(e) of this chapter i

() All wastes have b
that can be removed us
tices commonly employe

(i) No more than 25
(one inch) of residue re
bottom of the container ¢

or
(11iXA) No more than .
weight of the total cap
container remains in the
inner lner {f the containe
or equal to 110 gallons in ¢
(B) No more than 0.3
weight of the total cap:
container remains in the
inner liner if the contain
than 110 gallons in size.
(2) A container that ha:
ardous waste that is a cor
is empty when the pressur
tainer approaches atmospl
(3) A container or an in
moved from a container ti
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See, e.z.. H.R. Rep. at 3, 4. 10, 11; S. Rep.
at 2. 4. 6 (1976).

In short. under RCRA solid wastes do
not cease to be solid wastes simply
because they are being used. re-used,
recycled or reclaimed. Rather, use, re-
use, recycling, resource recovery and
reclamation are ways of managing solid
wastes which, if properly conducted,
can avoid environmental hazards,
protect scarce land supply, and reduce
the nation's reliance on foreign energy
and materials (H.R. Rep. at 4).

A number of commenters suggested
that Congress could not have intended
the term “solid waste” to include
hazardous wastes which are used, re-
used, recycled or reclaimed because the
regulation of such wastes under Subtitle
C would thwart RCRA's broad resource
conservation and recovery objectives.

EPA does not agree. Although
promoting waste re-use and recovery is
certainly one of the goals of RCRA,
Subtitle C does not require EPA to
consider resource recovery implications
in establishing hazardous waste
management standards; nor does it
suggest that promoting resource
recovery should take precedence over
asguring proper management of -

zardous wastes. Furthermore, EPA .
does not agree that frustrating resource
recovery is an inevitable result of
requiring hazardous waste to be
properly managed. As discussed below;
EPA believes it may be possible to
achieve a workable balance between
Subtitle C's mandate that hazardous
wastes be handledinan
environmentally sound manner and
RCRA's overall objective of encouraging
th re-use and reclamation of wastes.
However, in the event such a balance
cannot be achieved, Congress’
“overriding concern”—the safa handling
of hazardous wastes (H.R. Rep. at 3) and
the elimination of “the last remaining
loophole” in environmental regulation
(H.R. Rep. at 4}—must prevail.

2. Assuring Proper Management of
Hazardous Waste and Encouraging
Resource Recovery. The comments
which EPA received on its proposal to
regulate the use, re-use, recycling and
recovery of hazardous waste in many
ways mirrored the competing objectives
which the Agency was trying to achieve
in its proposal. Many commenters
argued that EPA's approach would
discoursge the beneficial use and
recyclieg of hazardous wastes by so
escalating the cost of using or recycling
wastes that they could no longer
 competz with virgin products, by
increasing administrative burdens for
the waste user or reclaimer, and by
labeling recycling activities as another
form of “hazardous waste”

management. These commenters also
suggested that the regulation of waste
uses and reclamation would pose
serious practical problems—e.g.,
distinguishing between wastes and
commercial by-products and
intermediates, issuing permits for
certain types of re-uses—and that EPA’s
proposed Section 3004 standards were
not appropiate for many waste use and
reclamation activities. Other
commenters, citing the types of
considerations outlined above,
applauded EPA's regulation of the use
and reclamation of hazardous wastes
and urged that its proposed list®f
regulated waste re-uses and recycling
operations be expanded to include the
reclamation of waste solvents, the
buming of spent catalysts and other
organic wastes for energy, the use of
metal-bearing sludges as fertilizers, the
use of waste acids, and the re-use of
contaminated drums. Still other
commenters suggested that, ata
minimum, wastes destined for re-use, or
reclamation be properly stored and
manifested.

EPA does not agree with the largely
unsubstantiated claims of commenters
that controlling the use and recycling of
hazardous waste will necessarily
discourage bonq fide, environmentally
sound re-use and reclamation activities..
The impact of EPA’s regulations on
waste use and recovery will, in the
Agency’s apinion, hinge almost -
exclusively.on the relative costs of re-
use versus disposal. As disposal costs
increase, it seems réasonable to expect
that it will become profitable or more
profitable to recycle or re-use wastes
(even if regulated) than to dispose of
them. EPA received no data during the
comment period to suggest the contrary.

Commenters’ claims about the chilling
effect of regulating recycle and re-use
activities also seem somewhat
exaggerated. In many cases, Federal or
State regulation of these activities
should legitimatize, not stigmatize, them
in the eyes of the public and increase
the flow of wastes to well-operated
facilities. Indeed, EPA received
comments from several waste recyclers
urging the Agency to extend Subtitle C
control to their operations for these very
reasons.

EPA does agree, however, that its
proposed Section 3004 treatment and
disposal standards (as well as the
standards promulgated today) may not
be well-suited for regulating all™>~ =
hazardous waste recovery and
reclamation facilities or for regulating
all uses and re-uses of hazardous waste.
These standards are designed primarily
to minimize the health and.

environmental hazards posed by
traditional hazardous waste treatment
and disposal facilities—such as
incinerators and landfills. In many
cases, the health and environmental
dangers associated with the use or re--
use of hazardous waste or with the
recycle and reclamation operations are
different in nature or degree, and
therefore may justify the imposition of
different management standards. For
example, air emissions generated by the
burning of waste oil for energy recovery
can probably be effectively controlled

. without requiring boilers to meet

hazardous waste incinerator
requirements. Similarly, the leaching of
metals from slag used in roadbeds can
probably be successfully minimized
without requiring compliance with
Section 3004 landfill criteria.

At the same time, EPA also concedes
that its proposed Section 3001
regulations probably did not go far
enough in controlling the re-use and
reclamation of hazardous waste. For
example, there are a number of waste
recycling operations which were not -
covered by EPA's proposed regulation—
e.g., solvent reclamstion—which have
been known to cause serious health and
environmental hazards and should be
subject to Subtitle C regulation. The
long-term storage of hazardous wastes
prior to recycling is another area where
there have been damage incidents (e.g.,
the incident at the Silresim Chemical
Company) and where Subtitle C controls
would appear to be essential for
environmental protection.

In short, EPA acknowledges that it
could have done a better job in its
proposed regulations of attempting to
balance Subtitle C's mandate that
hazardous wastes be properly managed
with RCRA's overall objective of
promoting resource recovery. As we
discovered during the comment period,
however, this is not an easy task, and
given ather priorities in developing the
regulations promulgated today, we have
only been able to complete the first
phase of it to date. That first phase, as
well as EPA'’s long term plans for
regulating the use, re-use, recycling and
reclamation of hazardous wastes are
discussed in sections [V.B.3. and [V.B4.,
respectively, of this preamble. As
indicated in those sections, we believe
this program, when completed, will be
responsive to the two major deficiencies
in EPA's proposed regulation identified
above.

3. Regulating the Storage and
Transportation of Hazardous Wastes
Prior to Use, Re-use, Recycling or
Reclamation; Defining “Waste". As
discussed abave, EPA generally agrees
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(ii) Recycled, as explained in para-
graph (c) of this section; or

(iii) Considered inherently waste-
like, as explained in paragraph (d) of
this section.

(b) Materials are solid waste if they
are abandoned by being:

(1) Disposed of; or

(2) Burned or incinerated; or

(3) Accumulated, stored, or treated
(but not recycled) before or in lieu of
being abandoned by being disposed of,
burned, or incinerated.

(c) Materials are solid wastes if they
are recycled—or accumulated, stored,
or treated before recycling—as speci-
fied in paragraphs (cX1) through (4)
of this section.

(1) Used in a manner constituting
disposal. (1) Materials noted with a “*”
in Column 1 of Table I are solid wastes
when they are:

(A) Appled to or placed on the land
in a manner that constitutes disposal;
or

(B) Used to produce products that
are applied to or placed on the land or

§261.2

are otherwise contained in products

that are applied to or placed on the:
land (in which cases the product itself:

remains a solid waste).

(ii) However, commercial chemical;
products listed in § 261.33 are not solid:
wastes if they are applied to the land:
and that {s their ordinary manner of"~
use.

(2) Burning for energy recovery. (t).
Materials noted with a ““*” {n column 2
of Table 1 are solid wastes when they'
are: -

(A) Burned to recover energy, -

(B) Used to produce a fuel or are:
otherwise contained in fuels (in which-
cases the fuel itself remains a solid;
waste). e aw

(ii) However, commercial chunicd«
products listed in § 261.33 are not lolld
wastes if they are themselves fuels.. ¢~

(3) Reclaimed. Materials noted.

“s* in column 3 of Table 1 are lolid‘,
wastes when reclaimed. :

(4) Accumulated speculatively. m§e-
% n«lated wtut:a?1 a8 “* in gg;umn-i -of

e 1 are solid wastes w accum;g
lated speculatively. - :

e

. 1‘;’

TaBLE 1 VIRV ek > K

B coqvt Ty

constituting ,"E“"']wu pod s ‘ .”"’“""'....‘ A~

(§281.2(c1)) | §291:240H2) g (Y

) @ @ [ @,

Spent Materels. © © O - Ceh-
Siudges (Neted in 40 CFR part 261.31 0f 261.32)ccceeecrmecernmn] © O O} .q\:B}
Siudges exhibiting & characteristic of Mzardous wese ... O O ~ R v
By-products (isted in 40 CFR part 261.31 or 261.32) O O V) il g‘i
By-products exhibiting & characteristic of hazardous waste ........] ) © BRI ]
Commercial chemical products fisted in 40 CFR 261.33...| © © ST
Scrap metal © () . é{
Note: The terme “spent materisls”, “siudges™, “by-products.” and “scrap metal™ are defindd in §201.1. < = - *1*

(d) Inherently waste-like materials.
The following materials are solid
wastes when they are recycled in any
manner:

(1) Hazardous Waste Nos. F020, F021
(unless used as an ingredient to make
a product at the site of generation),
F022, F023, F026, and F028.

(2) Secondary materials fed to a
halogen acid furnace that exhibit a
characteristic of a hazardous waste or
are listed as a hazardous waste as de-
fined in subparts C or D of this part.

29

(3) The Administrator wm use the®
following criteria to add wastes to that?
1list: =

(IXA) The materials are ordaffiy?®
disposed of, burned, or incinersted; ¢

(B) The materials contain toxic ooy
stituents listed in appendix VIII .9&1
part 261 and these constituents
not ordinarily found in raw mtaﬁg
or products for which the materhk;
substitute (or are found in raw materi--
als or products in smaller concentra~;
tions) and are not used or re'uaed
during the recycling process; and v
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exempt from regulation at the present
time (see § 266.30(a)).
* Generator C generates a hazardous
—ent solvent listed under § 261.31, .
blends it with virgin fuel oil, and sends
the blend to Burner D who burns itin a
boiler.

The answer is the same as for the last
example, for the same reasons.

* Generator E generates a hazardous
spent solvent listed under § 261.31,
blends it with virgin fuel oil, and sends
the blend to processor F who processes
the blend and does further blending. F
then markets the hazardous waste fuel
to Burner G who burns it in his boiler.

Generator E is subject to Part 262, as
in the previous examples. Processor F is
a storage facility (see § 266.34(c)(2)).
However, the hazardous waste fuels
that F markets are exempt from
regulation. so Burner G may store and
burn them without regulation (at the
present time}.

« Gererator H generates an unlisted
ignitable by-product that he sends to
Burner I to be burned in a boiler.

The hazardous waste is exempt from
regulation because it is neither a listed
waste nor a sludge (see § 266.36). This '

result would be the same if the ignita "l'

hy-product were blended at any point.
+ sent to an intermediate processor
snstead of the ultimate burner.
The following chart summarizes the
generation, transportation, and storage

wastes to be burned as fuels.

standards in the final rule for hazardous , golvents or reclamation of other spent
*zgﬂaﬁ: chemicals. Secondary metal

TABLE & FiNAL RULES REGARDING TRANSPORT |

ANO STORAGE BEFORE BURNING FOR GEN-
ERATORS, TRANSPORTERS, FUEL BLENDERS,
ANO BURNERS

TABLE 6: FiNAL RULES REGARDING TRANSPORT

AND STORAGE BEFORE BURNING FOR GEN-
ERATORS, TRANSPORTERS, FUEL BLENDERS,
AND BURNERS—Continued

Hazaroous wesies Cwat e
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blend comaning one of
these wastex; waste-de-
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€200r8 who Jid NOt Qener-
ate the weste sre sxempt
from reguiation.
E. Section 26126} 8} Neclanatdn

~ 1. Definition of Reclamation. EPA
proposed that all spent materials, listed
sludges, and listed by-products that are
reclaimed are solid wastes.®® See 48 FR
at 14486. We limited the definition to
listed sludges and listed by-products to
avoid including sludges and by-products
that are routinely processed to recover
usable products as part of on-going

production operations. We defined
“reclamation”, fo constitute ejther
regeneréﬁ’n:waste mateﬁal&,pxg{
¢ processing waste materials to recover
usable products, In essence, Teclaniation
. involves regeneratios or material” °

- o WaF e

i reclaionof pen

reclamation processes, suchas. """
secondary smelting, are examples.of ..
material recovery. Our régulatory ~
definition.of reclamation relies heavily
on a number of statutory definiticns,

o fncluding those of “resource recovery”
et s reanon™”  (RCRA Section 1004(31)) and “recovered
material” (RCRA Section 1004(19)). Id. at
Genersior sending wests 10 | Spert materiais and byprod-  14487/2,
st procesecy. e w2 . We alsadrew a distinction in the-; -
blend  comaining m'}%ﬁ;ppu:ll b:ltwem.situaﬁom whenb -
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Genergr sending & materiain and S e S -
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32 o shdges, g ary end-product of a process (as in metal
— ——riea one o _recovery from secondary materials) as
rrum-:am kg wese Spent m ;; bypred- opp'bs;d to situatig:s,wher:atheae T
penersire g secondary materials are used as
proceser B comanes o o ingredients to make new products
T Soem maeriae and without distinct components of the-
Areporiers westd M”’ ¥ 4 3
from mmm ucts ksted in §4 261.31 and ;:)t::catl: being recovered as e::l;
32, at siudges, and eny . Jesformersituation iz ...
tiend  contaning of g i
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Fuel processors who @0 not | Spend matenals and by-prod- ——— "
enecaie the waste o bum | ucts ksted in §4 261.31 end »The proposal conteined an exception for
the wasis-dorved el 32, o sudges. and &% mgterials that were reclaimed at the plant site and
':: containng one returned to the original process in which they were
rwed fusis produced by the  Stverated. We are not promulgating this exception
processor ars excrmpr from 10 the final rule. for the reesons explained in section
reguiaton H of this part of the preamble. -
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use that usually is not considered to
constitute waste management. 48 FR
14437. In addition, we proposed that
secondary materials put to direct use as
substitutes for commercial products
were not considered to be reclaimed. so
that this type of use also is usually not
considered to be waste management.
Our reason for this distinction is that
secondary materials put to direct use in
this way are being used essentially as
products. .

We are adopting these provisions as
proposed. (Additional discussion of
recycling involving direct use of
secondary materials is found in Section
H. below.) Also, as discussed in Section
1.A.2. of this part of the preamble, we
have added provisions to the final
definition indicating explicitly that scrap
metal that is hazardous is considered to
be a waste for the regulatory purposes
of RCRA Subtitle C when it is reclaimed.
As we noted, recovery from scrap metal
is not normally analogous to on-going
processing of virgin materials, and much
of the scrap metal that is reclaimed is
waste-like because it is no longer fit for
use and must be reclaimed before it can
be used again. (As discussed in Part III
of the preamble, however, the Agency is
at this time exempting from Subtitle C

ulation hazardous scrap metal that is

to be reclaimed.)

- As a matter of drafting, we have
reorganized this provision so that the
definition of reclamation is found in
§ 261.1. The exceptions for direct use
recycling dfe contained in a separate
provision (§ 261.2{e)) indicating when

secondary materials that are to be

recycled are not solid wastes.

Most of thé comments agreed with the
proposed definition of reclamation”
(although many questions were raised
about how to regulate reclamation
activities and about exclusions for direct
use recycling). One commenter
requested clarification as to the
intended result when a secondary
material is first reclaimed and then put
to direct use. Under the final rule. spent
materials, listed sludges. and listed by-
products that are processed to recover
usable products, or that are
regenerated—i.e., that are reclaimed—
are solid wastes. Hrtibwmateriatie to be
pobly. 314

e d. Thus, the fact that
wastes may be used after being
reclaimed doewnetaliact their status as
wastes buforsread while-being
reefied™

Other commenters raised a related
question about the status of spent
materials, listed sludges. and listed by-
products that are reclaimed and
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These potential dangers are all
present when wastes are reclaimed in
<urface impourcmen's or stored in
z:poundments bufore reclamation. In
fi:ct. reclamation in sur{ace
impoundments s very similar to a use or
regse cbostiteting isposal: both involve
direct, uncontrolled placement of waste
wi the lund. We thus are nat exempting
this activity frem re«:_‘a"on {However,
since the concern here is wasle _
n..r.mement in surface impoundments.
the hazardous wastes are not .
automatically subject to regulation o
when they are removed from the T
impoundment to be used. reused. or
reclaimed.)

By using the ianguage “'reclaimed or

u.h:mlse processed” in proposed

§ 261.6{b}{i) (i) and (ii), the Agency
means o cover virtually all management
activities occurring in surface
impoundments involying material -
recovery for subsequent use, reuse, or
additional reclamaticn. or involving
processing designed to make the
impounded maierial amenable for
recovery.

The fouowmo examples show how the
provisions operate with respect to
surface impoundments:

¢ Generator A has a listed wet
emission control sludge that is
dewatered in a surface impoundment.

_The settled sludge is then dredged and
used as an ingredient in manufacturing
cement.

The sludge is a solid waste and is
subject to regulation when it is
dewatered in the impoundment. The
recovery and processing of the sludge in
the impoundment meets the “reclaimed
or otherwise processed™ standard of the
proposed regulation. This result conform
well with the language of RCRA, since
dewatering is conducted to recover the
entrained solids for future use—i.e. to
make the sludge “amenable for
recovery”, in the language of the
statutdry definition of treatment.

The sludge is not a solid waste once it
is removed from the impoundment
because it is being used as an
ingredient, not reclaimed. (This concept
is explained in the following
subsection.) This sludge could be a
waste, however, if it accumulates, after
being removed from the impoundment,
for over a year without a sufficient
amoum ‘being used (see proposed
§ 261.2(a)(2)(v). described in Section G.
below).

« Generator B gezerates a listed
wastewater treztment sludge by
precipitating metals from wastewater
ccliected in a surface impoundment. The
sludge is then dredged and shipped to a
<econdary smelter for metal recovery.

The smelter is not smelting for its own
subsequent use.

The sludge is a solid waste and is
subject 1o regulation when in the
impoundment for the same reason as the
previovs example. In addition. the
slucge remains a solid waste when sent
1o the secondary smelter because it is
being reclaimed by a person other than
the gererator for use by a person other
than the reclaimer.

2. The Meaning of “Hﬂclamanon The
Agency has defined “reclamation” in
proposed §261.2(c)(1) to constitute either
regenerating waste materials or
processing waste materials to recover
usable producls. Regeneration processes
involve removing of contaminants or

~ impurities so that the material can be

put to further use. Examples are spent
solvent and other spent organic
chemical reclamation {osdinarily a
regeneration process), spent catalyst
regeneration, and most secondary metal
reclamation, including secondary
smelting {recovery of usable metal from
otherwise unusable material).?®

In thus defining reclamation

* operations to involve solid wastes, the

Agency is following closely the various
statutory definitions that indicate
unequivocally that recovering usable
material from otherwise unusable
material constitutes solid waste
management, and that the materials.
from which
solid wastes. Thus, one aspect of solid
waste management is “resource
recovery,” which involves “the recovery
of material or energy from solid waste”
{Sections 1004(30) and 1004(22), *
emphasis added). Similarly, a
“recovered material” (Section 1004(19))
includes material or by-products that
“have been recovered or diverted from.
solid wasté * * *.” To the samé effect,
see Sections 1004(7) (18), (23). (24). and
(29).

This provision is perhaps not as
encompassing as it may appear. First, as
described in the next subsections,
activities involving use or reuse ol the
materials are not deemed to constitute
reclamation. Second, reclamation

*The Agency believes that blending or

. combining materials 1o form fuels also is similar to

reclametion. and within the Agency’s jurisdictional
purview, since otherwise unusable materials are
being restored to usable condition so that energy
can be recovered. {See Section 1004(22) of RCRA
defining “resource recovery” as “the recovery of
material or energy from solid waste™ {emphasis
added): see also Section 6002(c){2). which refers to
“systems that have the technical capability of using
energy of fuels derived from solid waste.. . ." The
House Report to RCRA likewise indicates that both
raw materials and energy can be recovered from
solid waste {see H. Rep. No. 94-1491 at 11 and 13).)
We are exerting regulatory contsol over this activity
by means of separate regulatory language in the
interest of definitional clarity.

‘resources are recovered are. .

conducted at the plant site whe:e the
reclaimed material is returned te the
original process also is ouiside the scope
of the definition. Operations where a
generator reclaims his own materials, or
when a reclaimer reclaims for his own
use, also are crdinarily exempt from _
regelation. In addition, most reclamation
activities do not involve hazardous
wastes and so are unaffected by this
prov lS)On.

The lirmitation of the regulation to
listed sludges and listed by-products
also reduces the scope of the
reclamation provision. By examining
whether a particular type of sludge or
by-praduct is a waste when reclaimed,
the Agency will have an opportunity to
determine if reclamation of the
individual sludge or by-product should
be viewed as a waste management
process, At the same time, the Agency
believes it important to have the means
to regulate particular sludges and by-
products that are to be reclaimed.

3. The Distinction Between “Use” and
“Reciamation”, Proposed § 261.2(c)(1)
contains an important clarifying clause
indicating that three types of activity
involving the use or reuse of spent
materials, sludges, or by-products do not
constitute reclamation:

 First, using materials as ingredients
to make new products, without distinct
components of the materials being
recovered as end-products. Examples .
are zinc-containing sludges used as
ingredients in fertilizer manufacture,
and chemical intermediates [for
instance, distillation residues from one
process used as feedstocks for a second
process).® This exception does not
apply when the spent material, sludge,
or by~product fs itself recovered or when
its contained material values are
recovered as an end-product. For

'example.,jl a metal containing sludge is

¥ Metal-containing scrap comprises the great
majority of reclaimed materials. See National
Association of Recycling Industries, Recycling
Resources: Priorities for the 1980’s. indicating that
over B0 percent of the materials recycled by its
members are scrap metal, Scrap is not usually
considered hazardous. Generators can determine
this on the basis of their knowledge of the material
{see § 262.11{c){2)). Thus, most secondary metal
reclamation is not affected by this provision.

* Another example, which occurs often in the
chemical industry, is using spent sulfuric acid as an
ingredient in producing suifuric acid. In this
operation. spent sulfuric acid is introduced as a
feedstock where it is burned to derive sulfur as SO,.
As part of the same process. this SO, is then
purified. catalytically converted. and absorbed into
existing sulfuric acid. This process does not
constitute reclamation because the spent sulfuric
acid is neither regenerated {impurities are not
removed from the spent sulfuric acid 1o make it
reusable) nor recovered {acid values are not
recovered {acid values are not recovered from the
spent acic). It is being used as an ingredient.
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rrocesred 1o recovar its contzined metal
vilves, the orocess ceonstitutes
seclamation. and the sludge, if listed, is
a hazardous was:

« Scccnd. using ti.c materials as
substitutes for raw matericls in
processes that normaily use raw
matesiuls as principal fzecstocks: this
excention ¢oes include those situations
where material veleas are recovered
from these substitute materials.
Examples 2re sludgss or spent materials
used as substitutes for ore concentrate
in primary smeiting. The Agency does
r.ot believe these processes constitute
reclamation. in spite ¢f the recovery or
regencration step. because the materials
literally are being used as alternative
feedstocks.®* This is not the case when
the same materials are recovered in
secondary precesses {such as secondary
smelting). These processes are waste-
based. so that the materials being
recovered are not substituting for raw
materials. Ind=ed, this distinction is
reflected in k= clear delineation of
primary and secondary processes.
Secondary processes involving recovery
or regenecration thus are defined as
reclamation. ‘

» Third, using the materials as
substitutes for commercial products in
particuiar functions or applications. An
example is spent pickle liguor used as a
phosphorus precipitant and sludge
conditioner in wastewater treatment.
This does not regenerate or recover the
pickle liquors. Rather, the material is
being used (actually reused, since pickle
liquor is a spent material) to substitute
for other commercial products.

1n these three cases, the materials are
being used essen4ally as raw materials
and so ordinarily are not appropriate
candidates for regulatory controL
Moreover, when these materials are
used to manufacture new products, the
processes generally are norral
manufacturing operations {a':aough not
when these materials are combined into
fuels). The Agency is reluctant to read
the stalute as regulating actual
manufacturing processes.

However, we are somewhat
concerned that in the first of these cases
the proposal leaves unregulated certain
processes that could constitute waste
management. Processes where
secondary materials are the
predominant (or even the sole]
ingredient are coaceivable examples,
particularly where the process operator
is paid to take the mate~cls. In addition.
processes using spent rmaterials may be

2 Spent sulfuric acid fits within this exception. as
well 2s the “use as ingredrent” exception. The spem
acid is usually retened 1o the original sulfuric acid
production process. where it substitutes for raw
material cusiormanily vsed as feedstock

more logizel candidates for regulation
becausa spent materials (having already
fulfilled tneir original use} are more
inhersntly waste-lixe than by-products
and sludges. We have not been able to
recuce these ideas to a quantifiable
regulztory standard. however, and
solicit further comment on this point.

Examples

< Generator A generates an ignitable
spent solvent that it sends to reclaimer
R whao reclaims the soivent {for resale to
the general public.

The spent solvents are solid wastes in
A’s hands and in R’s and are subject to
regulation. Solvent reclamation meets
the definition of reclamation since itis a
regeneration process, and is subject to
regulation since A is not reclaiming its
own materials, nor is R reclaiming for its
own use.

* Generator B generates a spent
solvent that it reclaims itselS; the
reclaimed solvent is not sent back to the
original process from which it was
generated.

The spent solvent is a solid waste but
is not subject to regulation because B is
reclaizing his own materials. The spent
solvent could be regulated. however, if it
accumulates for over a year without a
sufficient amount being reclaimed (see
proposed § 261.2(a)(2)(v). described in
Section G.. below), and also could be
regulated on a case-by-case basis (see
proposed § 261.6(b}(2), described in
Section IIL B. of Part II of this preamble).

* Generator C generates an emission
control dust (a sludge} that it sends to a
secondary smelter for metal recovery.
The smelter then sends the recovered
metal to anunrelated refiner for
processing.

The emission control dust is a solid
and hazardous waste if it is listed-in
§261.31 or 261.32 and would be subject
to regulation. The smelting process
recovers metals from the dust as an end-
product, and the smelter is not engaging
in reclamation for its own use.

¢ Generator D generates the same
emission control dust that is sent to a
cemen! manufacturer for use.

The dust is not a waste abecause it is
being used as an ingredient to make
cement and is not being recovered or
regenerated.

4. Exception for Materials Reclaimed
at the Plant Site and Returned to the
Original Manufacturing Process. There
is one further exception to the
reclamation provision. Reclamation can-
sometimes be part of a closed-loop
recycling step, where reclaimed
materals are recycled back into the
initial production process. This type of
recyvcling is really an adjunct to the
original process, and as such it

represents a situation where the
recvcling activity may not fall within the
Agency's jurisdiction. An example is
wastewater recycled (o ihe original
process after being purified in an
impoundment.

To allow for these cases, we do not .
count spent materials, listed sledges,
and listed by-products as solid wastes—
even if reclaimed or processed in
impoundments—where they are
reclaimed at the piant site and then
returned to the manufacturing process
from which they were generated for
further use. Similarly. the same
materials are not wastes if they are
stored (even if stored in impoundments)
and reclaimed at the plant site, and the
reclaimed material is then returned to
the original manufacturing process. (The
exclusion would not apply, however, if
the reclaimed material is later used in a
different process—even if under the
generator's control—since this goes
beyond the Agency’s conception of
closéd-loop recycling.) The material
need not be returned to the exact
production step in which it was
generated. so long as it is returned to the
original process.®

The term “plant site” means
essentially the same thing as “on-site",
namely, the same geographically
contiguous property, as well as non-
contiguous parcels owned by a single

" person and connected by a private right-

of-way. In addition, the plant site
includes contiguous property divided by
rights-of-way, whether or not the
entrance and exit between parcels is a
cross-roads (compare the definition of
“on-gite” in 40 CFR 260.10}. The
limitation regarding means of egress in
the definition of on-site is not relevant in
determining whether a recycling
operation is a closed-loop.

The Agency's proposed definition of a
closed-loop process hinges essentially
on the proximity of location of the’
reclamation operation, plus return of the
material to the original process. There
may be better ways to distinguish when
reclamation is integrally tied to a
production process, such as the length of
time materials accumulate before being
reclaimed. The Agency solicits

121t should be noted. with respect to surface
ircpoundments, that an impoundnent would not be
regulated under this provision only if alf of the
material in it that covld be a hazardous waste is
recycled back to the coriginz! production process.
Serpage imprundments end impoundments from
which wastewaiers are both discharged and
recvcled consequently would remain subject to
regulation. Io addition. an impoundment still could
be regulated if suflicient amounts of material
accumulated within it are not recycled within a yest
of accumulation {see Section G- below)

- - o
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have jurisdiction over the burning of
these materials.”?

Furthermore. recent statements of
Congressional intent strongly support
and expansive reading of authority over
waste-fuels. The HSWA commands the
Agency to regulate burning hazardous
wastes for energy recovery. and voice
special concern over recvcling practices
invoiving “direct introduction of
hazardous wastes to the air...." HR.
Rep. No. 88-198, 96th Cong.. 1st Sess. 46.
Our action today is in full accord with
these declarations.

As a point of ciarification. the Agency
reemphasizes that it has modified the
difinition of by-product to indicate more
clearly that co-products—materials
intentionally produced for a commercial
market and suitable for use as-is—are
not considered to be by-products. Thus.
co-zroducts from petroleum refining
such as kerosene, pitch. or various
grades of fuel oil. are not by-products
for purposes of this regulation.'*On the
other hand. residual materials such as
tank bottoms (EPA Hazardous Waste
No. KO52) are by-products ang are
considered to be wastes when used as
jueis or when incorporated into fuels.
We note that the HSWA takes precisely
this position. See RCRA amended
Section 3004(g){2)(A) and 3005(r)(2).
Fueis containing these wastes likewise
remain solid wastes. Id. Again, it may
turn out that regulation of these
materials is unnecessary to protect
human health and the environment. EPA
also may be able to establish
specifications that distinguish waste-
derived fuels from products. Today's
rule makes ciear that the Agency has
jurisdiction to make these
determ..*ahons

As a result of this change. all spent
materials. siudges. by-products. and
§ 261.33 commerciai chemical products
and al! fuels to which these materials
are added. are potentialiy subject to

7 We note as well that Congress slready has
required the Agency o develop periormance
standards for used oil burned as e fuel. See RCRA .
Sections 3014 and 1004(37). The Agency believes
tha! if we have authority to regulate burning of used
oil. which is composed primaniy of petroleum
fractons and therefore is phvsicaliy similar to iossi
fuel or fuel oil. o fortiosi. we also have author;ty to
regulate burring of seconcary materials that are
physicaliy quite distinct from fossil fuels.

" Ofi-specificauon fueis burned for energy
recovery also are no: by-producls. and so would not
be considered o be wasies under this provisicn. An
exampie provided in the comments was of natcral
gzs pipeline condensate. The condensate contains
meny of the same hyvdorcarbons icund in liqueied
natural gas. ang cerian higher hvcrocarbors (hat
eicc have energy value. It is generated in the
pipeline ansmissicn ¢f naturai gas. This
corndernsste is not consifered 10 e 2 wasic when
burned for energy recoveny.

'* As noted above. for 2 waste-cenved furi 10 be

hazardous waste, it wouic have 1o eontzin & hated

reguiation when transported. stored, and
bumned for energy recovery. We discuss
below in sections 3 and 4. the Agency's
on-going efiorts to control burming and
storage of these materials.

2. Determining When a Waste is
Burned for Energv Recovery and
Applicabiiity of the Rules to Burning for
Materiais Recovery. Today's regulations
apply to hazardous wastes burned for
“energy recovery.” This limitation raises
two issues: Distinguishing purning for
energy recovery from burning for
destruction. and determining how to

regulate wastes if they are purned to

recover materials.

" (&) Burning for Energy Recovery. The
Agency has aiready addressed in part
what it means to burn wastes for
legitimate energy recovery. In a
Statement of Enforcement Policy issued
on January 18, 1983 (printed at 48 FR
11157 (March 16. 1983)). EPA stated that
as a general matter—subject to :
individualized consideration of
particular circumstances—burning of
low energy hazardous wastes as alleged
fuels is not ccnsidered to be burning for
legitimate energy recovery. This is the
case even if the low energv hazardous
waste is blended with kiga energy
materials ang then burned. Thus, under
these principles. boilers and industrial
furraces burning low energy wastes
could be considered to be incinerating
them. and s0 be subject to regulation as
hazardous waste incinerators. {See 48
FR 11158. 11159, and fn.3.)

Today's regulation leaves the
principies of the Statemext in force.
However, EPA, in the Statement,
indicated that sham burning was easiest
to determine when burnircg occurs in
non-industrial boilers. We also said that
larger industria! boilers are more
efficient at recovering energy and so
could be deemed. more often. to be
burning lower energy wastes
legitimately. (Id. at 11159.) In applying
the Enforcement Policy Statement to
industrial boilers and industrial
furnaces. we would seek tc enforce only
in situations where large amounts of low
energyv wastes with high concenwrations

“of toxicants are burned. These are

clearly situations where iow energy
hazardous waste adulteration was
deliberate and massive. We also note
that the Policy Stztement does not
address burning for material recovery,
or situations where a single waste is
bumed for material and energy
recovery. In this situation. the fact that
low energy wastes are invclved would
not necessarily indicate that there is no

waste or exhibit 8 hazardous waste characteristic.
See £ 2613 {c) 8nd ().

recvciing. because materiai recoverv
also is involved.

(b) Burning for Matericl Recovery. A
second question is the scope of these
regulations when burning involves
material recovery. The Agency views
these regulations as applying whenever
hazardous wastes are burned in boiiers.
Boilers, by definition. recover energy. If
materials are also recovered. this
recovery is ancillary to the purpose of
the boiler. and so does not alter the
regulatory status of the activity.

Burning for material recovery in
industrial furnaces. however, raises
difierent kinds of issues. As discussed
above. industrial furnaces are used as
integral components of manufacturing
processes to recover materials. Thus,
regulation under RCRA of actual
burning in industrial furnaces could. in
some circumstances. represent an
intrusion into a normal production
process. particularly if the material
being recovered is the same material the
furnace ordinarily produces. On the
other hand. when an industrial furnace
is used for material recovery and the
secondary material being burned is: (a}
Not ordinarily associated with the
furnace {for example, organic still
bottoms), {b) different in composition
from materials ordinarily burned in the
unit (as when the secondary material
contains Appendix VIII hazardous
constituents different from. or in
concentrations in excess of those in
materiais ordinarily burned in the
furnace). or (c) burned for a purpose
ancillary to the chief function of the
furnace, we think that RCRA jurisdiction
over the burning exists. {Jurisdiction
obviousiy exists, for exampie, if that
purpose is destructiorn.)

When industrial furnaces burn for
energy recovery, regulation of the
burning would not constitute an
impermissible intrusion into the
production process because burning for
energy recovery is an activity that is not
central to the usual function of an
industrial furnace. See H.R. Rep. 98-198
at 40 (industrial furnaces ourning for
energy recovery are to be regulated
under the waste-as-fuel provisions of
H.R. 2867). We therefore are asserting
RCRA jurisdiction when an industrial
furnace burns,hazardous secondary
materials—i.e, hazardous wastes—for
energy recovery.  °

The regulations would zaiso apply
when an industrial fumace burns the
same seconcary material for both
energy and material recovery. Examplies
are piast furnaces that bwmn organic
wastes to recover both erergy and
carbon values, or cement xilns that bur?
chiorinated wastes as a s)urce of enersy
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and chlorine. (Indeed. energy recovery
from burning in kilns is automatic, so
Yat all burning of hazardous wastes in

.ns is within the Agency's RCRA
jurisdiction.) These aciivities are not so
integrally tied to the production nature
of the furnace as to raise questions
about the Agency’s jurisdiction. In
addition. EPA believes that both the
existing statute and the new legislation
express a strong mandate to take a
broad view of what constitutes
hazardous waste when hazardous
secondary materials are burned for
energy recovery, and to regulate as
necessary to protect human health and
the environment. See e.g., 48 FR 14502
{statutory definitions stating that
secondary materials burned for energy
recovery are solid wastes): H.R. Rep. 94—
1491. supra at 4 (Congress’ concern in
promulgating Subtitle C was to
“eliminztie) the last remaining loophole
in environmental law™, not to create
new loophoies); H.R. Rep. 98-198. supra
at 41—2: S. Rep. No. 98-284 at 36. In
taking this view. we thus reconsider and
withdraw footnote 19 of the preamble to
the proposed rule where we said we
would count materiais burned in
industrial furnaces for both energy and
material recovery as being burned for
material recovery. For the reasons given
above. we think that was a mistaken

Jea.

We note as well that if an industrial
furnace burning secondary materials for
ostensible material recoverv is used to
destroy the materials, it is not recy<ling
but rather is incinerating them.-
Examples of such sham recovery are
whaen there is no material recovery, or
where material recovery is economically
insignificant. Another example is when
wastes are burned in excess of what can
feasibly be recovered and used. (The
following subsection discusses a
regulatory change clarifying this
principle.)

(c) Amendment to Applicability
Section of Subpart O of Parts 264 and
265. In the final rule, we are codifying
the general principle that boilers and
industrial furnaces used tc déstroy .
wastes rather than to recover energy
and material from them are considered
to be incinerating the wastes, and thus
are subject to the permit requirements of
Subpart O of Part 264 cr the interim
status requirements of Part 265. (This
amendment is found in the applicability
sections of Subpart O of Parts 264 and
265.) We intend for this amendment to
remain in effect until we develop permit
ctanderds for burning in boilers and
industrial furnaces. Not only is an
interim control on those practices
needed. but without this provision

boilers and industrial furnaces burning
for destruction would have no means of
receiving a permit.

1t also should be noted that with the
exception of certain conditions in the
definition of “boiler,” we are not
defining objectively what constitutes
burning for destruction. such as
specifying precise Btu limits for waste
fuels or volume limits on waste feed. We
have decided thet there are too many _
exceptional circumstances where
unvarying rules of this type would yield
unintended results. It is better policy, we
think, to apply the concepts explained
here and in the Statement of
Enforcement Policy, and so enforce this
provision in a more individualized
manner.

{d) Examples of How These
Provisions Operate.

The following examples indicate
which secondary materials are wastes
when burned for energy recovery.

* Facility A burns an unlisted
ignitable by-product in its boilers.

A, is considered to be burning a

“hazardous waste since all secondary

materials burned for energy recovery
are defined as solid wastes. (Ignitable
wastes will have high Btu value, and so
the waste will be burned for legitimate
energy recovery.)

+ Facility B burns the same by-
product in an industrial furnace to
recover energy.

B is considered to be burning a
hazardous waste for the same reason as
A was in the first example.

* Facility C burns an unlisted EP toxic
by-product in its boiler to recover both
materials and energy.

C is considered tc be burning a
hazardous waste for energy recovery,
since secondary materials burned-for a
dual recycling purpose in boilers are
considered for jurisdictional purposes to
be burning for energy recovery. This
answer assumes that sufficient energy
and material values are recovered so
that the waste is not being burned for
destruction.

¢ Facility D burns the same by-
product in an industrial furnace to
recover both energy and materials.

D is considered to be burning a
hazardous waste, even though the waste
is an unlisted by-product, and even
though there is some material recovery.:
Unlisted by-products burned for energy
recovery in any type of combustion unit
are defined as solid wastes. I[f D were
burning exclusively for material
recoverv—for example if D operated a
smelting furnace burning to recover
rmetal—the material would not be a solid
waste since it would be an unlisted by-
product being reclaimed.

Py
e g

* Facility E burns an unlisted EP toxic
sludge in its industrial furnace but
recovers no energy and minimal
material values. The material recovered
is also unrelated to the material the
furnace normally produces.

E would be considered to be burning a
hazardous waste for destruction. and so
would have to comply with the
standards for incineration in Subpart O
of Parts 264 and 265.

3. The Agency'’s Future Plans for
Regulating Burning of Hazardous Waste
for Energy Recavery. As noted above,
the actual burning of hazardous waste
for energy recovery in boilers and
industrial furnaces is exempt from
regulation. There wes strong consensus
in the public comments—confirmed by
recent legislative action—that there is a
need for regulatory action to control this
type of burning. The Agency agrees, and
is adopting a phased approach to
address the problem. We will soon be
proposing the first set of regulations
which would ban burning of hazardous
wastes and contaminated used oil in
non-industrial boilers, and would
impose administrative controls on these
materials whenever burned in industrial
boilers or industrial furnaces.

The next phase of regulations will
develop permit standards for burning in
industrial boilers and in some industrial
furnaces. In developing these standards,
we will use many of the factors
recommended by commenters in this
proceeding. Thus, we intend that these
units achieve the same ultimate leve] of
protection as incinerators, and (in some
cases) will specify design and operating
conditions based on the type of waste
and the operating efficiency of the
combustion unit to ensure that this level
of performance is achieved.

We also are considering adopting
general narrative standards, roughly
analogous to those contained in the Part
267 regulations (see 46 FR 12429,
February 13, 1881), for remaining
industrial furnaces burning hazardous
wastes for energy recovery. This will
allow these units to be permitted
immediateiy until such time as the
Agency is able to develop unit specific
permit standards for them.

At the time these standards are in
place, the Agency intends to withdraw
the Statement of Enforcement Pclicy and
the rules stating that the Subpart O
regulatory standards for incinerators
apply to boilers and industria! furnaces
burning hazardous wastes for
destruction. TkLis is because we wili then
have promulgated the permit standards
necessary to protect human health and
the environment for. boilers and
industrial furnaces burning hazardous

amir ey
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solvents and gasoline (to name only
some of the more valnable commadities)
from product starage tanks. showing the
risk of spillage of storcd commodities.
The recent addition of Subtitle I to
RCRA to control leaks from
underground product storage tanks
confirms that the risk of harm fom
spillage is significant Indeed. there have
been a number of instances of
groundwater cantamication caused by
improper storage of hazardous wastes
awaiting reclamation by their generator,
hazardous wastes being reclaimed
pursuant to batch tolling agreements,
and hazardous wastes being reclaimed
before use by the reclaimer—the
situations that would have been
conditionally exempt under the
proposal. (See Agpendix A}

Equally important, the Agency already
has determined that itis necessary to
reguiate hazardcus waste storage in
order to protect humar health and the

environment. and has also determined

that regulaticns are peeded to prevent
the “uncontroiieé release of hazz=rdous
waste constituents into the
environment.” See 46 FR 23G2. 25037
(January 12, 1981). These prior fizdings
are relevant to the question of regulating
hazardous waste storage before
recycling. There is a risk. as stated
above, that spills and leaks of
hazerdous waste will occur, even if the
wastes eventually will be recycled.
Spills and ieaks are the principal
example of uncortrolled hazardous
waste releases from storage and thus
ordinarily require regulatory control.
The Agency is persuaded that its

existing findings are valid for hazardous -

wastes stored before recycling except in
those situations in which wastes are so
economically valuable that there is an
economic imperative to avoid reiease.

The Agency thus finds that the factual
basis for most of the conditional - .
exemptions in the proposal was not
justified, and that the Agency's general
findings as to the need to control
hazardous waste storage are valid for
these recycling situations. Hazardous
wastes stored befare reclamation—even
where there is minimal risk of _
overaccumulation—still can present
significant potential for harm to human
health and the environment if
mismanaged. and market mechanisms
are insufficient to prevent
mismanagement from occurring.
Regulation thus is called for.

In determining the level of regulation
to adopt for those facilities which would
have been conditionally exempt. the
Agency is guided by the principle that
the paramount and oxemd}"g s.a‘utory
objective of RCRA is protection of

human health and the environment 'Dve.
statutory policy of em:om-agzmz recycling
is secandary and must give way if it is
in conflict with the princpal oo)e:‘_\.e
S€e 48 FR 14474/1, 14432/2- see also
H.R. Rep. No. 98-198. supra. at 46.° We
accordingly have determined that for
the most part. the condittonal
exemptions we proposed were
unwarranted and facilities recyciing in
these ways showid be subject to
regulation under the Subtitie C ru:ies.

Il An Overview of the Final Definition
of Solid Waste

A. Materials That Are Solid-Wastes

The revised definition of solid waste
states that any material that is
abandoned by being disposed of,
burned. or incinerated—or stored.,
treated, or accumulated before or in iieu
of these activities—is a solid waste. Tne
remainder of the cefinitica states which
.materials are wastes when recvcled

The amenced cefinition acopis e
approach that ior secondary maieriais
being recyclec. one must know boti
what the materiai is and how it is bemg
recyc.led before determining v.nether L
not it is a Subtitie C waste. This..
approach difiers sharply from thae,
existing definition (40 CFR 261.2}. which
states that all sludges. and virtually &ll
other secondary materials (Le. all thoss
that are sometimes discarded by anyoge
maneging them {see fn. 2 above)), aram
wastes no matter-how they are recycied.
In understanding the revised definition.
therefore, one must consider the types of
secondary materials in conjunction with

_types of recyciing practices.

1. Types of Recycling Activities Thct
Are Within The Agency's Subtitle C
Jurisdiction. The dafinition-states that

_four types of recvcling activities are-

within EPA's jurisdictien:
¢ Use constituting dispesal This
activity involves directly placingwastes

or waste-derived products (a product

‘that contains a hazardous waste as an

ingredient) onto the land. Extending
jurisdiction to waste-derived products
placed on the land represents a change
from the proposak
* Burning waste or waste foels for

energy recovery, or usmg wasies le
pmduee a fuek

* Reclamatiaa. This activity invoives
the regeneration of wastes or the
recovery of material from wastes:

“The Agency aiso dces not believe that
hazardous waste recycling will be discouraged in
those situations that we now intend to reguiate. Not
only do the incremextal costs of regulatior 2ppear
to be minimal (see Fart IV of tnis preambie}. but
regulation can actuaily encourage recvcing. See 45

_ FR 33052 (May 19. 1850} and Section l_A_ ebove.

* Speculotve accumulatios. This
activity involves either accumulating
wastes that are potemlaﬂy recvciable,

" but for which no recycling market (or o

feasible recyciing market) exists. or ~
accumulating wastes before recyciing
unless 75% of the accomulated material
is recycled curing & one-year period.
{This provision now includes the
activity referred to in tire proposa as
overaccumuiation.)

2. Types of Secondary Materials Thot
Are Within Trie Agency's Subtitle C
Jurisdiction. These categories of
recycling activilies then are divided
further according to the type of =

secondary material invoived—spent
materials, sludges. by-products. or

commeicial chemical products (a
division present in the existing
regulations—see 40 CFR 261.2(b)(1)3))
We also have-ciarified the proposal b}
adding a new category of
maletial—scrap metal.

“Spent materials” ere meterials that
have been uged and are no longer fit for
use without being regenerated,

* reclaimed. or otherwise re-processed.
1" Examples are spent solvents, spent -

<activated « carbon. spent catal catalvsts. and
?i spent ad

“Sludges" are defined in RCRA and
the implementing regulations as residues
from treating air or wastewater, or other
residues from pollution control
operations. (See RCRA section
1004{26)(A) and 40 CFR 260.10.)

“By-products™ are defined essentially
the same way a3 in the existing
definition to enccmpass those resicual
materials resulting frem industial,
commercial, mining. and agricultural
operations that are nc* primary
products, are nct procuced wpa.rately.
and are not fit for z desired end use
without'substantiai furiger processing.
The term includes most secondary
materials that are not spent materials or
sludges. Examples are process residues
from manufacturing or mining processes.
such as distillation column residues or
mining slags.

“Commercial chemicel products” are
the commercial chemical products and
intermediates, off-specification variants.
spill residues, and container resicues
listed in 40 CFR 261.33. Although these
materials ordinarily are not wastes
when recycled (see 45 FR 78540-541,
November 25, 1980}, we are inctuding
them as wastes when they are recycled
in ways that differ from their normal
use. namely, when they are used ina
manner constituting disposal, or when
they are burned for energy recovery.
(assuming these materials are neither a
pesticide nor a commercial fue!}.

—
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include those materials and byproducts generated from, and commonly reused
within, an original manufacturing process.

- (20) The term 'recovered resources' means material or energy recovered
{rom solid waste.

™(21) The term 'resource conservation' means reduction of the amounts of
solid waste that are generated, reduction of overall resource consumption, and
utilization of recovered resources.

* ™(22) The term 'resource recovery' means the recovery of material or energy
from solid waste.

"(23) The term 'resource recovery system' means a solid waste management
system which provides for collection, separation, recycling, and recovery of solid
wastes, inciuding dlsposal of nonrecoverable waste residues.

"(24) The term 'resource recovery facility’ means any facility at which solid
waste is processed for the purpose of extracting, converting to energy, or otherwise
separating and preparing solid waste for reuse.

"(25) The term 'regional authority’ means the authority established or
designated under section 4006.

"(26) The term 'sanitary landfill' means a facility for the disposal of solid
waste which meets the criteria published under section 4004.

"(26 A) The term 'sludge’' means any solid, semisolid or liquid waste generated
from a municipal, commercial, or industrial wastewater treatment plant, water
supply treatment plant, or air pollution control facility or any other such waste
having similar characteristics and effects.

"(27) The term 'solid waste' means any garbage, refuse, sludge, from a waste
treatment plant, water supply treatment plant, or air poliution control facility and
other discarded material, including solid, liquid, semisolid, or contained gaseous
material resulting from industrial, commercial, mining, and agricultural operations,
and from community activities, but does not include solid or dissqQlved materisl in
domestic sewage, or solid or dissolved macerials in irrigation return flows or
industrial disenarges which are point sources subject to permits under section 402
of the Federal Water Pollution Control Act, as amended (86 Stat. 880), or source,
special nuclear, or byproduct material as defined by the Atomic Energy Act of
1954, as amended (68 Stat, 923).

"(28) The term 'solid waste management’' means the systematic adminis-
tration of activities which provide for the collection, source separation, storage,
transportation, transfer, processing, treatment, and disposal of solid waste.

"(29) The term 'solid waste management facility' includes—

"(A) any resource recovery system or component thereof,

*(B) any system, program, or facility for resource conservation, and

™C) any facility for the collection, source separation, storage,
transportation, transfer, processing, treatment, or disposal of solid wastes,
including hazardous wastes, whether such facility is associated with facil-
ities generating such wastes or otherwise,

"(30) The term ‘'solid waste planning’, 'solid waste management', and
‘comprehensive planning' include planning or management respecting resource
recovery and resource conservation.

"(31) The term 'State’ means any of the several States, the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American
Samoa, and the Commonwealth of the Northern Mariana Islands.

"(32) The term 'State authority' means the agency established or designated
under section 4007,

™(33) The term 'storage', when used in connection with hazardous waste,
means the containment of hazardous waste, either on a temporary basis or for a

R-8



percentage owneiship, direct and indirect, in these aff).
1ates, including shareholdings between them;

(ii) The geographical areas * where operations are
carried out and the principal activities carried on thersip
by the parent company and the main afliliates;

(iii) The operating results and sales by geographica)
arca and the sales in the major lines of business fgr the
enterprise asa whole;

(iv) Significant new capital investment by geographi.
cal nrea and, as far ag practicable, by major lines of busi-
ness for the enterprise as a whole;

(v) A statement of the sources and uses of funds by
the enterprise as a whole;

(vi) The averange number of employces in each geo-
graphical area;

(vii) Research and development expenditure for the
enterprise as a whole;

(viii) The policies followed in respect of intragroup
pricing; and

(ix) The accounting policies, including those on con-
solidation, observed in compiling the published informa-
tion.

Government appeals to multinational firms voluntarily to disclose
the kind of inforination described in 8. 2839 and in the OECD decla.
ration are likely to be resisted, if not totally ignored. I believe, how-
ever, that the United States, which has jurisdiction over most of the
world’s largest multinationals, should take the lead in requiring dis-
closure of such information as a model and incentive to other nations
to do likewise. Legislation supplementing the current bill along the
lines suggested by Senator Church and myself, combined with strong
diplomnatic efforts to achieve disclosure of similar information by
foreign-based multinationals, would go a long way toward achieving
full international sharing of essentiaftrade and investment informa.
tion on a country-by-country and company-by-company level, and
should be further considered and pursued.

JoNaTHAN B, Binona.

1 l:‘_or the purposes of the guideline on disclosure of information the term “geolflnh‘"l
aren'” means groups of countries or Individual countries as each enterprise determines is
appropriate in its purticular ctrcumstances. While no single method of grouping is ap-
propriute for all enterprises, or for nli purposes, the factors to be considered by an enter
prisc would include the aignificance of operations carrled out in Individual countries of
areas as well as the effects on 1ta competitiveness, geographic proximity, economic affinity,
similarities In business environments and the nature, scale and degree of interrelation:
shitp of the enterprire’s operatlons in the various counteles.

O
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waste itself, than in the form of products which will at some future |

time constitute waste).
The fact that waste itself is in interstate and intermunicipal cop,.
merce has raised 2 number of problems. (Generally, hazardous waste

is more likely to be the subject of interstate transportation than is

non-hazardous industrial or municipal waste). Several jurisdiction
including some stutes, have attempted to prohibit the importation
of waste. In Wisconsin, ownership of the waste in commerce has
been the subject of lengthy litigation.

The volume of waste being generated and the capacity for its dis.
posal in the traditional manner are the source of the discarded
materials problem..At present two possible solutions have been pre-
sented to the committee. These are resource conservation by reducin
the amount of waste generated and resource conservation, achieved bg
reclaiming valuable materials from the waste and thereby reduciny
the volume to be disposed of. The latter approach holds the addj-
tional benefit of lessening the demand for raw materials and thereby
preserving the domestic reserves of these materials,

Both methods of discarded materials management have been imple-
mented on a limited scale to date. They have included systematic
and technological variations. They have had mixed suecess,

Some technology for resource recovery has reached a fairly devel-
oped stage. Others require additional research and development atten-
tion. Since research activities are not within the jurisdiction of the
Commerce Committee, the needs in this area have been addressed by
the Committee on Science and Technology in Part IT. The Commerce
Commniittee does however recognize resource recovery technology as a
potential solution to the discarded materials disposal problem, particu-
larly in urban areas. : ’

The major need in the management of discarded materials appears
to be for a rationalization of the waste management system which now
includes many independent activities often having less than optimal
results. Regional or statewide planning for discarded materials man-
agement s not widespread. The potential of resource conservation or
recovery is seldom considered as important as the problem of trans-
portation to the dump.

Testimony presented at the hearings and at the Resource Recovery
Symposium sponsored by the Committee shows a need for a.more
wideranging dissemination of information concerning the potential of
resource conservation and recovery as solutions to the discarded mate-
rials disposal problem. Even if municipalities are aware of this po-
tential, the technical and institutional barriers they face in imple-
menting a resource recovery system are often insurmountable with-
out assistance. '

For example, many citics cannot enter into long term contratts.
Resource recovery facilities cannot be bunilt unless they are guaran-
teed a supply of disearded materinl. The aggregation of so many
independent. units of local government creates numerous institutional
and Tegal barriers. Such aggregation also complientes financial ar-
rungements, which in many instances involve partial local financing
sieh ns grenernl obligation honds, or revenue hons, or partial equity
funding by w corporntion construeting the facility or providing equip-
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ment. Most local governmients have no experts on the recovery tech-
nology or conservation systems available,

These institutional and technical barriers and the lack of ubility
to overcome then under the present circumstances can only be viewed
as a background. Overcoming these problems, although inipovtant, will
not solve the discarded materials problem in its entirety.

The problems caused by past and present disposal methods will
remain, Open dumps \\'iﬁ still be shelters for vermin; hreeding
grounds for disease; and scars on the American landseape. Unless
action is taken to change the current operation of open dumps they
will remain the least costly and therefore most attractive disposal
method.

Sanitary landfills, & name often given to dumps for the suke of
compliance with local health ordinances, will continne to leach pol-
lutants into underground water supplies. They will continue to pol-
lute the air by their frequent “accidentul” ignition. They will continne
}o %enemte explosive gases which can threaten any future use of the

and.

Even more threatening are the present disposal practices for hazard-
ous waste. Current estimates indicate that approximately 30-35 mil-
lion tons of hazardous waste are literally dumped on the ground cach
year. Many of these substances can blind, evipple or kill, They can
defoliate the environment, contaminate drinking water supplies and
enter the food chain under preset, largely unregulated disposal prac-
tices, In many instances these hazardous wastes are disposed of in the
same manner and location as municipal refuse—in the local landfll.
There are seldom records of the deposit or of the composition of such
hazardous wastes. It is generated, transported and buried without
notice until the evidence of its presenice is scen in persons or the
environment.

It is the purpose of this legislation to assist the cities, counties and
states in the solution of the discarded materials problem and to pro-
vide nationwide protection against the dangers of improper hnzardous
waste disposal.

This bill suggests that the first step in preserving the land is to end
those practices which are most harmful. Tt requires that hazardous
wastes be disposed of only at sites or facilities specifically designed
for that purpose. The bill requires an end to open dumping and the
upgrading of discarded materials disposal facilities to standarvds
which provide real protection for the environment, Tt encourages state
and regional planning for discarded materials management and pro-
vides assistance for the implementation of resource conservation or
recovery systeins.

This bill provides the groundwork for solving the discarded mate-
rials disposal problem and for minimizing the dangers of hazardous
waste disposal. At the same time it proposes & way to lessen the drain
on our domestic resources and to decrense our dependence on foreign
sources of raw aterinl and energy, both of which ean be veclained
from waste. Most important, it is a needed step toward protecting
the purity of the land itself, and health of our people and the vitality
of our environment,
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OFFICE OF DISCARDED MATERIALS

At the present time there arc offices within Environmental Pro-
tection Agency for water and air. There is however no office for land
management. This title creates such an office within the EPA to be
designated as the Oflice of Discarded Materials, and headed by an
assistant administrator. This statutory establishment would give
management parity with the air und water offices. In addition to
giving land pollution parity, the establishing language also sets out
the duties and responsibilities to be undertaken by the office.

A reduction in solid waste office personnel occurred in 1974 when
manpower budgeted to implement the Waste Disposal Act wus reduced
from its historical high level of 225 to 183. Additional cuts were made
in the following years bringing to 174 the personnel positions hudgeted
in 1976, That manpower level is lower than any year except for 1966,
j\het ﬁrfstl%ggr positions were budgeted under the Solid Waste Disposal

ct o .

Tolal posittons dbudpeted to implement the Solid Waste Disposal Act of 1965

Permanent positions

Fiscal year: . wdgeted
1068 o eaccemaecan 70
1007 e emaccccmcccc e ————— - 1
1968 oo ecceanaa 187
1000 e e ———— -~ 208
1070 C e 206
107l e 206
AOT2 T 212
1078 o rrcecacocntcrcrecaccdamenaemeassacmaasmae 226
W7 T 183
107D e e e cmmmmeiwteasevasascar~meeasemeaceasancae 183
1076 T 174

Source: Budget Operations Divislon, EPA, from budget submlisslons to the Congress.

Although the Office of Solid Waste Management’s major responsi-
bilities are under the Solid Waste Disposal Act of 1065, it has other
dutics under other acts, A 1974 admimstration proposal would have
f;,\]xg tgm {)j;\,(x)sonne] total of the Office of Solid Waste Management from
t 0 p. .

Under thisbill it wonld be much more difficult to cut the personnel of
budget of the Office or to sacrifice the waste management functions
for the sake of nir or water programs since all three offices would
enjoy similar statutory authorization,

he duties and responsibilities of the Deputy Assistant Adminis-
trator of Discarded Materials Management are to administer the
Solid Waste Disposal Act of 1965 and the Resource Conservation and
Recovery Act of 1976. Coexistent with those responsibilities is the
authority to issue regulations to implement both of the acts. The
Office is nuthorized to gather information and to cooperate with other
federal agencies in the collection and dissemination of waste man-
agement information. Further, the Administrator is authorized to
give technical and financial assistance to the States in the develop-
ment of discarded materials and hazardous waste management plans.

In addition the Administrator has the power to commence or defen
all actions at the trinl level and at the appeal level, including the
United States Supreme Court, in those cases that involve Feders
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Facilities that ara not in compliance with thie regulations promulgated
by the Administrator pursuant to Title LIT and IV of this Act. The
purpose of granting the Administrator such authority is to prevent

tential conflicts of interest at the Department of Justice where the
B(:zpnrtment would have to represent the Federal facility not com-
plying with the Administrator’s regulations and the Administrator
at_the same time, in the same litigation. Without this nuthority, this
conflict-of-intercst problem (rould%)ecome extremely neate under this
legislation regarding section G01 which requires the Administrator to
enforce federal standards relating to discarded materials and hazard-
ous waste management against federal facilitics.

Other duties under the Office include anthovity to disseminate
information on the methods and costs of collection and other discurded
material management practices. These will include methods to reduce
the volume of waste generated ; the existing and (lc\'cloring technolo-
gies for energy and materials recovery from discar ed materials;
their cost, reliability and risk ; hazardons waste, damage resulting from
disposal of hazardous waste; and methods of neutralizing and prop-
erly treating such hazardous wastes; methods of financing resource
recovery facilities, sanitary landfills, and hazardoys waste treatment
facilities, and locating new markets for resources recovered from
waste,

The administrator is also to develop model codes to be used by state
and local agencies in the development of disearded materials plan. He
will develop a model accounting system, to reflect the actual costs and
revenues associated with the collection and disposal of discarded ma-
terials and with resource recovery operations.

After collection and evaluation of the information the Administra-
tor is required to disseminate the information. ‘The digsemination of
such information will be done in principally three ways. The estab-
lishment of a library which will contain both raw data and analyses
from the studies undertaken in the agency’s research and development
programs; and information gathered by the BEPA from the other
agencies involved in solid waste. All library materials should be
readily available to the public on request or through active agency
information dissemination programs.

The library should also serve as a basic resource for the Resource
Recovery and Conservation Panels which are to assist the citics, local
authorities and states in the development of resource recovery systems
and in the development of discarded material management plans.

DEVELOPMENT AND DISSEMINATION OF INFORMATION

This section (204) requires the Administrator to collect, evaluate
and disseminate information on the methods and costs of collection
and other discarded material management practices, These will in-
clude methods to reduce the volume of waste generated; the existing
and developing technologies for energy and materials recovery from
discarded materials; their cost, relinbility and risk; hazardous waste,
damage resulting from disposal of hazardous waste; methods of neu-
tralizing or properly treating such hazardous wastes; methods of

nancing resource recovery facilities, sunitary landfills, and huzardous
wasto treatment fucilities; and locating new markets for resources
recovered from waste.

Thet26 O - 16 « 2
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New Me.ico Health and Environmenc®)enartment

July 19, 1989

Mr. Robert Lavton
Regional Administrator
U.S. EPA - Region VI
1445 Ross Ave.

Dallas, TX 75202

Dear Mr. Lavton:

Attached, please find New Mexico's apolication for
authorization for Mixzxed Radiocactive Waste and Subpart X.
application consists of the following attachments:

MARALYN BUCK!
Acuing Secrecan:

CARLA L AAUT=

Cesuty Secracs~,

MICHAEL 5. SURX -
Ceouty Secretar:

RCRA
This

1 Hazardous Wastz2 Management Reculations ~ As Amsnded

2) Adcéendum to the oprogram descripticn:

3) Revised Attorn=v Generals Statement:

4} A copv of the statutes:

8) Applicable checklists

New Mexico has just amended its' hazardous waste management

— ENVIECNMENTAL IMPROVEMENT OIVISION —
Haroid Runners Bunaing

T1EeC S Francis O

regulations to enccmpass the 18988 40 CFR as codified Julv 1,
1¢a8. These regulaticns have been filed and became effective cn
Julv 8, 1989. Throuch this &action New Mexico now has the
regulations reguired to issue permits to miscsllaneocus units such
as the Waste Isclation Pilot Profect (WIPP) located near
Carlsbad. 1In additicn to amending the :egulations, the exclusicn
cuntaineﬁ ithin the Hazardous Waste Act preventing txe

regulation of wast=2s destined for WIPP has been eliminated.
Heperfully, this avriication carries the same importancs at ZPA as
it deces within the ZTID.
Stould vcu cr your staff have anv cuesticns concerning this
submittal, ple2ase ccntact Mr. Bové Hamilton of myv staff at (3CZ;
327-2926.
Sincerely,

“\n - T
I VR R iy
N :1\-\_{' _«./"4/-": -
Richard MitzelZelt

Director
RM:3H:aw
cc Lvnn Prince, U.3. EPANX Region VTI.

Tracv Hucghes, ZID - Ofrfice of General Counsel



PROGRAM DESCRIPTION

This narrative has been developed to augment the program description as
submitted by the State of New Mexico in seeking authorization for management of
the New Mexico Hazardous Waste Management Program.

Through this application, the State Of New Mexico seeks authorization for a
revision to its authorized hazardous waste management program. The State
received final authorization from the U.S. EPA in January, 1986, and has
subsequently submitted two additional requests for revision. Pursuant to 40 CFR,
the State is submitting this application to reflect recent revisions and to assure that
the authorized state?\azardous waste program remains equivalent to the federal
hazardous waste program under the Resource Conservation and Recovery Act
(RCRA), as amended.

The state is amending its requlations to incorporate the 1988 40CFR as codified 1
July 1989. Additionally, the State has amended its statutes to eliminate the
language which prevented the regulation of mixed waste destined for WIPP. With
these two changes the State is thus applying for Mixed Waste authorization and
Subpart X authorization.

Since the State has been operating a hazardous waste waste program for sometime
the mechanisms for impiementation and enforcement of a mixed waste program
are already established. As are the procedures for permitting and regulating
facilities under Subpart X. The State will utilize the procedures for implementation,
inspection, enforcement, and permitting as currently exist within the authorized
program.

It is estimated that there may be in excess of: 100 medical facilities that may
generate mixed waste; 100 faciliues within the RCRA universe that mav generzie
mixed waste; and, 275 facilities licensed by the New Mexico Radiation Protection
Program that may generate mixed waste. Also, there are nine known facilities that
have units to be permitted under Subpart X autharity. Within this group of facilities
that wiil require permits are the Waste Isolation Pilot Project, Los Alamos National
Laboratory, and Sandia National Laboratory

The State will utilize the current hazardous waste orogram staff that are trained in
RCRA acuvities 10 implement the mixed waste and Subpart X requirements. AS
training courses are made availabie for mixed waste, staff members will be requirea
to attend. Until such time as the program has established the expertise for mixed
waste that expertise is available from within the Division. This expertise to be from
staff within the Special Waste Bureau (SWB). Presentstaff positions within the SWB8B
that can be tapped for assistance are as foilows:

Heaith Program Manager:  The:person within this position is an engineer witn
years of experience in the area of management of radioactive waste and is
trained in the area of health pnysics.

Radiation Soecialist: There are two positions within this classification. Personnel
in these positions are trained in both nealth pnysics and radiation management.



The SWB will provide the technical support necessary to implement all radioactive
phases of the mixed waste portion of the hazardous waste program. When permit
applications are received they will be shared between between SWB and the
hazardous waste program to assure adequate technical reviews. SWB will assign an
individual to each permit to be responsibie for the review of the radioactive portion
of the permit.



ADDENDUM TO
ATTORNEY GENERAL'S SUPPLEMENTAIL STATEMENT
TO MAINTATIN AUTHCRIZATION

I hereby certify, pursuant to my authority as Assistant
Attorney General set forth in §§8-5-2(D) and 8-5-5(A) NMSA 1978,
and in accordance with §3006 (b) of the Resource Conservation and
Reccvery Act ("RCRA") as amended by the Hazardous and Solid Waste
Amencments of 1984 (42 U.S.C. 6901 et seg.) and 40 C.F.R. 271
that in my opinion the laws of the State of New Mexico provide
adequate authority to carry out the revised "Program Description"
submitted by the Environmental Improvement Division of the New
Mexico Health and Environment Department ("Division"). The
specific authorities provided, which are contained in statutes or
regqulations lawfully adopted at the time of this Statement and
which will be in full force.

I. IDENTIFTCATION AND LISTING

G. State requlations define solid waste to include the
hazardous components of radiocactive mixed wastes, July 3, 1986,
51 FR 24504. Federal Authority: RCRA §§1006 and 3001 (b).

Citaticn of Iaws and Regulaticns: Date of Enactment and Adcrtion
Remar¥s ¢f the Attornev General

Adoption of federal regulations by reference, HWMR-3 §201.

VII. NATTIONAL UNIFORM MANTFEST SYSTEM AND RECORD KEEPING

c. State regulations require that the following be
recocrded, as it Dbecomes available, and maintained in the -
operating record, until facility closure, as indicated in
Revision Checklist 45: Monitoring, testing or analytical data,
corractive action where required by Subpart F and §§264.226,
264.233, 264.254, 264.276, 264.278, 264.280, 264.303, 264.309,
264.347, and 264.602. TFederal Authority: RCRA §§3004 and 3005;:
40 CTR 264.73(b) as amended December 10, 1987; 52 FR 46246.

Ci*a2=‘on of Laws and Requlaticns: Dats of Enactment and Adcrztion
Remarks of the Attornev Generzl

Adoption of federal regulations by reference, HWMR-3 §301,
amenced through July 1289.

XIIZ. CORRECTIVE ACTION

T State regulations recuire that miscellaneous unit ccarly
with regulaticns (Subpart F) regarding releases from solild waste
j=)

management units when necessary to comply with §§264.601 thrcugh
264.503 as indicated in Revisicon Checklist 45. Federa
Autzcrity: RCRA 3004 (u); 40 CIR 264.80 (d) as amended December
10, 1887; =2 FR 46946.



Citation of Laws and Requlations; Date of Enactment and Adovticn
Remarks of the Attornev General

Adoption of federal regulations by reference, HWMR-5 §501,
amended through July 1989.

XV. STANDARDS FOR FACILITIES

G. State regqulations require compliance with closure/post-
closure and financial responsibility requirements applicable to
owners and operators of hazardous waste treatment, storage and
disposal facilities, as indicated in Revision Checklists 24, 3s,
and 45. Federal Authority: RCRA §§3004 and 3005, 40 CFR 260,
264, 265, and 270 as amended May 2, 1986, 51 FR 16422, March 19,
1987, 52 FR 8704, and December 10, 1987, 52 FR 46946. '

Citation of Laws and Requlations: Date of Enactment and Adortion
Remarks of the Attornev Generai

Adoption of federal regulations by reference, HWMR-5 §§101,
501, 601, and 501, amended through July 1989.

J. State regulations require environmental performance
standards; monitoring, testing, analytical data, insgecticn,
resconse and reporting procedure; and post-closure care for
miscalilaneous units as indicatad in Revision Checklist 45.
Federal Authority: RCRA §§3004 and 3005; 40 CFR 264.600 through
264.603, as amended December 10, 1987; S5S2 FR 46946.

Citation of Laws and Reaqulations; Date of Enactnment and Adortion
Remarks of the Attorney General

Adoption of federal regulations by reference, HWMR §501,
amended through July 1989.

XVI. REQUIREMENTS FOR PERMITS

O. State regulations recuire that all owners and operators
of units that treat, store or dispose of hazardous wastz in
miscellaneous units must comply with the general applicaticn
recuirements (including Part A permit recuirements), the Parz B
general application requirements of §270.1<4, and Specific Parz 3
information requirements for miscellaneocus units as indicated in
Revision Checklist 45. Federal Authority: RCRA §§3004 and 3005;
40 CTR 264.600, 270.14 and 270.23 as amended December 10, 1287,
52 FR 46946.

Citation of Laws and Reaulations; Date of Enactment and Adorticn
Remarks of the AtTorney Generzl

Adoption of federal regulations by reference, EWMR-3
and 901 amended through 1989.

e B

Tracy /M. Hughes
Speci Assistant Attorney General
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Assistant General Counsel

Health and Environment Department
1190 St. Francis Drive

Santa Fe, New Mexico 87503

W
Alicia Mason
Assistant Attorney General

P.0. Box 1508
Santa Fe, New Mexico 87504

{addagsup]
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11-30-88
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INACTIVE MATERIALS
1. GENERAL. The management of inactive nuclear materials has for its objective

the timely return of nuclear materials to the DOE available inventory as soon
as practicable after it becomes excess to program requirements. The
identification, characterization, and timely disposition of inactive nuclear
material are of particular interest. The availability of safe storage,
recovery capability, potential usefulness of the material in its existing
form for approved D0t programs &+ other Sovernment agency programs, and its
value to industry, all have a bearing on its disposition. Dollars are saved
by reducing production requirements and, in those cases where material can be
reused, fabrication and processing funds can be saved as well as time in
implementing or accelerating ongoing programs. (Attachment VI-1 is a diagram
of the management system for the disposition of the various types of excess
materials.)

REQUIREMENTS AND RESPONSIBILITIES.

a. Operations Office Responsibilities.

(1) Unusable Excess Materials.

(a) Unirradiated scrap nuclear materials generated in programs will
be managed consistent with DOE policy and procedures.
Operations offices are responsible for reviewing and forwarding
scrap declarations to the appropriate Central Scrap Management
Office. "“E" project numbers shall be assigned to all declared
recoverable scrap material.

(b) Irradiated fuel for which present or near-term recovery
capability is unavailable should be reported to DP-13 on a
current basis and an “E" project number assignment requested.
The report should include the project number, location, type,
and quantity of contained nuclear material, and a physical and
chemical description of the irradiated fuel.

(2) Usable Excess Materials.

(a) Excess production materials such as product metal, oxides, and
other compounds should be reported to DP-13, and “M" project
number assignments requested. These materials will continue to
be held by the operations office reporting the material and can
be made available for program use subject to DP-13 approval.



