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We have completed our review ofissues raised in your. e-mail dated June 8, 2006, to the 
Environmental Protection Agency Office of Inspector General_ Hotline regarding the Sandia · 
National Laboratories, New ~1fexico, Mixed Waste Landfill (MWL). At our meeting in · 
December 2006, you agieed that we should focus on answering three questions: (1) Did the New 
Mexico Environment Department properly permit the MWL and follow applicable Resource 
Conservation and Recovery Act (RCRA) closure requirements, (2) are monitoring welts for 
MWL deficient, and(J) are groundwaler samples taken from the monitoring-wells representative 
of contaminants at the.MWL? . · · 

During the course of our work, we found rhat Citizen .Ai_ction New Mexico (CANM) has 
reqµested that the New Mexico Court of Appeals determine whether the New Mexico 
Environment Department appropriately subje9ted the MWL .to RCRA permitting and closure 
requirements~ CA.NM also included this issue in its ''Notice to Sue" EPA to _comply with RCM 

· for the MWL. In addition to pursuing the first part of your complaint through the legal system, 
CA.i"JM requested that EPA Region 6's Criminal Investigation Division and the Deparimeiit of 
Energy's Office of the Inspector General investigate issues regarding the inadequacy of the 
MWL monitoring wells an<l deficiencies in the samples collected &o111.thoseweHs. EPNs 
Region 6 Criminal Investigation Division, the Department of Energy's Office of Inspector 
General, and New Mexioo courts are currently in the proces:; of addressing·CANM's remaining · 
issues. ·n1us we have determined that additional work by our office is not warranted at this time, 
and we have closed your complaint. A copy ofour findings is enclosed. · 

If you have any questions, please contact me at (617) 918-1471 or 
1n,;.k_q:_b11i~ . .J);,w I{Cj.£:QsL!£.OV, orf - · . · 

Eodo::Pift: 

Paul D. McKe<.:hnie 
Director of" P11_btic Liaison 

Lb)[6) 



EPA Otlice of Inspector General 
Public Liaison Report of Preliminary Research 

Backgrou ncl/I ntrod uction 

U.S. Department of Energy (DOE) owns the Sandia National Laboratories (SNL). The Sandia 
Corporation (Sandia), a wholly owned subsidiary of Lockheed Martin Corporation, and the DOE jointly 
operate SNL. SNL is loc.ated within the boundaries of Kirkland Air Force Base, south of Albuquerque, 
New Mexico, on the ea8temmargin of the Albuqu_erque Basin: Albuquerque metropolitan areas use the 
ground water from the Basin as their main water supply. · 

. . 
From 1959 through 1988, SNL's Mixed Waste Landfill (MWL) accepted 100,000 cubic feetoflow
leveJ radioactive and mixed wastes generated by its research facilities. MWL has two distinct disposal 
sections: a 6-acre classified section and a 2-acre unclassified sc;ction. · 

In 1976, Congress enacted the Resource Conservat.ion and Recovery Act {RCRA). RCRA provided for 
the development and implementation of a comprehensive program for treatment, storage, and disposal at 
hazardous waste facilities to protect human health,and the environment. EPA has authority to · 
implement RCRA and can authorize eligible States to manage the program. In April 1985, EPA 

. authorized the State of New Mexico to administer and enforce the State's hazardous waste program.' 
New Mexico administers the program through i~s Hazardous Waste Act and implementing regulations. 

. ' . . . 

Under RCRA, the groundwater protection requirements of 40 Code of Federal Regulations (CF R) 264, 
Subpart F, apply to surface impoundments, waste piles, lru1d treatment units, and landfills (called 
regulated units) that received hazardous waste after July 28, 1982. There are three phases to the Subpart 
F groundwater protection requirements: detection monitoring, compliance monitoring, and corrective 
action. Subpart F corrective action applies to treatment, storage, and disposal-regulated units tliat have 
contaminated ground wat.er. 

fn a 1986 rule change, EPA included the hazardous waste compone~t of radioactive waste under RCR.i\. · 
l:ntil 1986, section 1004(27) of RCRA ·excluded special nuclear or byproduct material from its 
definition of solid waste sourc;es. In addition. because hazardous waste is defined as a subset of solid 
waste, special nuclear and byproduct material were exempt from the definition of hazardous waste and, 
as a result, not regulated under RCRA Subtitle c.· Therefore, EPA determined that-authorized States'· 
programs did not have the at1thority to manage the hazardous component of radioactive mixed wastes. 

In 1. 986, EPA .also allowed m1tht)rized States to apply for authority to manage the program~ .Facility 
owners or operators in an auth01izcd State had to fil~ an application for the hazardous component of 
mixed waste, calit!d a RCRA Part A an<l Part R, within l 2 months of the effective <late of rhe State's 
authorization to regulate the hai,ardous component of rhe radioactive mixed waste, provided that the 
facility was either operating or under construction., New Mexico received authority to manage mixed 
waste in July 1990. 



Since )Jovcmber 1980, DOE and SNL have managed RCRA regulated wastes under 40 CFR Parts 
260-270. In August 1990, SNL submitted a Part A an<l B application1 to the New Mexico Environment 
n1-n,;irrmPnt (l\irvff.f)) Fnr ti-.. ~ "rn<"AD'P ci·rul frt:•Atmpn"f ..,fb,,.';f,lr'1ln11<: ""'·"'fr'"· :it "'lr-i•"\!1'1. 1111it<: .nt -~_NT .. T'\.Vj) .. .. t•······· .. \.,;_ ·····---~-·y _,._ .... , ....... , ........ ¥'•'''""~"""-· .......... ·-·"1>· .. -.._ .... ..,., .~· .. ·-~· .. ...,-....... -.. -.: .. ·-·····-.·-=-······~~····· ··,•;>.• ....... "~····· ..... •"'" 

years later, on August 6, 1992, MvfED approved SNL's permit. The SNL permit did not include the 
MWL . 

In January 2004, SNL asked NMED to modify its hazardous waste permit to select a remedy for the 
MWL. Later that year, NMED drafted a proposed pennit" for a remedy for SNL and held hearings 
regarding the selected remedy. The Secretary for NMED issued a final order in May 2005, approving 
SNL's request. To October 2006, Citizen Action New Mexico (CAN?>A) asked the Court of Appeals of 
New Mexico to overturn the Secretary's decision. 

Preliminary_Research Objectives 

We based our preliminary research objectives on the December 4, 2006, f11eeting with 
Mr. McCoy of CA.NM. 

Sc~pe and Methodology 

·.and (p)(b) 

·.ro draw .our conclusions a~out the merits of the complaint, we interviewed staff and collected . \ ~ 
rnformauon from EPA Region 6, NMED, , and CANM: To the best of our knowledge, l~.) [(!'/ 
neither the EPA OIG not t.he Government Accountability Office has previously conducted work ) 
regarding the issues presented by t 1 and CANM. The work we.did constitutes an audit Lt>) (J,; 
according to the Government Auditing Standards; however, we limited our review of internal controls to 
i,ssues in the complaint. · · 

1 P:.irt A ofa RCRA p,:miit ;tpplic:itha ·-t~·~ii1fi;:,; ·J•.,r;er~ ;ind •Jf.'Clat:1rs of\!xisting !ia:Zardous wasle fac•lities 
tbr ·~iilre1i1n :'\taro~·: 1.utder ~~CP~.\. Jn£.;.~f!tn j(c;t~:; .!i!'J~v..,; <t'r~·at'rs '!rl<l npc-rators to be treated 1s having bi.:t:.n 
)S'.~th!d a penn!t 12n!3! !:PA •>r :i :;1,1tl:.· 01;:!kf'5·.t rln.ai \.iet,l::nnioat.i~)n on rhc.!ir pennjt Jpphc,uiou. Purr fJ 0fa 
RC·R ... /\ !;e·rrra! .. '.lpplit':.1tft;n ;~l·k1\\S .J\'-'n(-;rs .~nJ (:pr;c.Ho~s t'J r~ceive ~l pcrn1it for the :•tora~e. ~:::~tlt:nent, .. w · 

::i·jp.J::.i\ uf ~~aza~·(lr,·l!S 'J/~~te. ' 
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Results ·of .S.eview 

issue No. l. !s the i\iIWL Subject to Permitting and Closure Ret1uircment~ of RCRA.'? 

We recommend that our office not examine this .issue because a legal action filed with th.e State of New 
Mexico's Court of Appeals has requested a mling on the appropriateness of the !JSe of RCRA CoITective 
ActioI1 pm visions. The ruling, by the Court of Ap_peals, ~as not beei1 issued. 

·land CAN:~! alleged that N:N!ED did not require Sandip and DOE to file a RCRA L\?) lb) 
Part A and Part B RCRA application for the M WL. They also alleged the State allowed DOE 
and SNL to use RCRA Corrective Action provisions instead of the more stringent closure 
requirements of 40CFR Part 264, subpart G and 40 CFR 270.1( c). 

Nl'v1ED disagrees. In October 2006, CAt"\lM filed a legal action with the Court of Appeals for the State 
of New Mexico regarding this issue. Two months later, in December 2006, m1ED filed a court 
response.to CANM's lawsuit. In.addition to the lawstlit, on January 23, 2007, CANtvi'requeste<l that the 
EPA Region 6 Criminal rnveStigation Division (EPA-CID) investigate this issue as a criminal matter. 

CA~f's. court appeal argues that the MWL accepted RCRA-regulated hazardous \Vaste after July 26, 
l 982, and is therefore subject to the RCRA closure arid post-closure requiremc;;nts rather than the less 
restrictive co1Tective action requirements. rn addition, CANM contends that that SNL did not, but 
should have, fifed a valid RCRA Part A anQ B application. · 

NMED contends thatSNL ivas not required to file a Part A and B application .for the MW.L. NMED 
argues that a 1988 Federal regulation2 required facilities such as SNL, in States like New Mexico, with 
base programs in place as of July 3, 1986, to submit a revised Part A application reflecting their 

. radioactive mixed waste activity within 6 months of the State's receipt of authorization for mi.xed waste. 
In August 1990, SNL submitted a Part A and B application for storage·ofhazardous waste. Two years 
later, MAED approved the permit but the MWL was not part of SNL's application because the MWL 
closed in l988, prior to the date that New Mexico received authorization to manage mixed waste. 

~'MED also believes that the MWL is subject to con-ective action because the MWL is a so.lid waste 
management unit (SWMU) under the RCRA regulations and, as a result, MWL is subject to corrective · 
actio'n. In 1986, EPA recognized it could regulate units with mixed waste that did not fall within the 
State's rn!xed waste authority but could nonetheless be regulated as a SWMU subject to corrective 
action.3 fn 1993, EPA designated the MWL as a SWMU because NMED had not received its authority 
to manage the corrective action pnigrarri. 

In l 9<J8, the l'ftv!ED Office of General Couri!;!~l reviewed the regulatory status ofthe .'AWL. Its r1;view 
included whether SNL should close the landfill under a post-cl.osure permit or if it wn.s apprnpriate for 
SNL to take con-ective actiot1 as a SW'.YIU under t.he Hazardous mid Solid Wa~te :\im:n<lmenl:; (HSW A). 

~ '.kptcmbcr 23, 1988 F<::dl'rul R.egi.~ter. V olurn.: 5), No. 185, pages J'704:i··t8. Mu<lilication of [nterim 
'°)ta!u~ Qualifo.:ari,1n lkquir.w1ents fur die H.1zard01ls Compunents nf R:idioa.:tive ~,fi.x,:d Wa.,re. 

-. July}, i n.g f'~deral Regist<:r, \!,1{ume? I, ['/o. 128." pages 24:505 .1)6, Si:ite A<(!hcri>:;ti•m to R.:!~ulatc 
}fa:zardous Conri;onents ,,f :t1,!i1xtctivc \fo,ed W J~tes under the Rc·so•.1rce Con;;cr'-'•ltion ,mJ R<.'..:ova:, .\r:t. 

--------··-·----



. . 
NMED':5 Office of General Counsel determin1~d that SNL disposed of mixed waste into ~1IWL after July 
26, 1982, and was therefore required to obtain a post-closure permit under 40 CFR 270.1 (c). However, 
it also detcnnincd that NMED had· the option of closing MWL under a post-closure pennit or under · 
HSWA. NMED, in consultation with DOE and SNL, decided to·close MWL as SWMU under HSWA, 
provided DOE and SNL c~mplicd with· the technical requirements imposed by NMED. treating the 
MWT, as a S'%'1v11J under HSWA requires that DOE and SNL demonstrate that its remedy is equivalent 
to post-closure care peml.it r1~quiremcnts. · 

Issue No. 2. Is- MWL's Monitoring Well l"fetwork Deficient'? 

. We recommend that our office not examine this issue because CA.NM has pr~viously requested that two 
investigative organizations pursue this issue and has notified EPA and DOE of its intent to sue. 

u11d CAN'M alleged that the moi1itorjng wells for MWL are deficient becau~e only one cP) l (g) 
monitoring well is currently installed in the unsaturated or vadose 7.0ne to.detect cont;,unination from the 
MWL and that no monitoring wells have been installed in the unsaturated or vadose zone at the point of 
compliance at the western bounda.rY of the MWL. .CANM made similar allegations to the DOE OIG ai1d 
EPA-CID as well as in its Notice Intent to Sue EPA, DOE, and SNL over failure to comply with RCRA 
for the MWL. 

DOE OIG <\Cted on CAl'fM's request to determine if the monitoring wells are deficient because of the 
- wells' locations.· On June 21, 2006, DOE OIG issued a ·Management Referral Memorandum, ''Pos~ible. 

Defi_ciencies in Monitoring Wells at Sandia Mixed Waste Landfill [MWL]" [File No. I06RS055J 
questioning whether the monitoring welts were installed in !:he proper loc1:ttion. In September 2006, 
DOE and SNL re~i:>onded to DOE OIG stating that they disagreed with DOE OIG's aJlegations thp.t the 
wells are not located in the area of the highest l~vel of contamination. DOE a1id SNL agreed with 
CANM's allegation that they did not install monitodng welis in the vadose zone but do not believe 
corrective action is required at this time. They noted their plans to monitor the vadose zone in the 
future, once the Long-Term Monitoring and Maintenance Plan has been developed and approved. On 
October 12, 2006, CA.NM filed a Notice of Intent to Sue with EPA, DOE, NMEb, and SNL that 
includi-xl this same issue. In addition, on January 23, 2007, CANM requested that the EPA-CID 
investigate "this issue as an mvironmental crime. · 

Issue No. J. A.re Well Samples from MWL-Represeutative? 

Because CANM ha,d previously initiated a similar allegation with EPA CID and DOE OIG, we 
recomm•.;nd that ol.ir office n<)t pursue this issue.·· 

and CAN~vf allege that the samples from lhe monitoring well are noi representative Lb) lb) 
because the monitoring well drilling method used fqr some wells included anadditi\fe, bentonit_e clay, 
that mask~ the <lt:tection of contaminants at MWL. 

As :;tated i.n Issue No. 2, CAN\1 requested that DOE OIG and EPA-C!D irn-estig8;te activities at the 
:V!WL.. Their requests included an allegation that the san1pks drawn from MWL';; monitoring wells 
were not representadve of ihe eontam.ination c,m1ing from the landfill. DOE 0£G acted ori CAN"M's 
allegation and Jsked that DOE and SNL re.sp0nd to CANM.'8 al!cgation. DOE and SNL cli1agrc~d :hat 



the samples arc not representative. Sim.i!a:rly, CANM rcqu~ste<l that the EPA-CID investigate SNL for 
various environmental crimes, including this issue. . · · 


