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Allen. Pam. NMENV
From:

Sent:
To:

Subject:
Attachments:

Cobrain, Dave, NMENV
Thursday, July 25, 2019 3:57 PM
Allen, Pam, NMENV
FW: [EXT] Documents related to Comment Sets MWL 5 Yr Review
11.20.98 Gould to Fate.pdf; 4.1.97Cox to Laskar.Memo.April 1.1997.pdf; 3.20.97
Cox.PDF; 2.20.97 Peace.PDF; EPA OIG Report 20100414-1 0-P-0100_cert.pdf;
EPA.Mayer.ltr.to.Moats.pdf; 9 fuel rods Report #274 SS Material.pdf; 24 fuel pins.pdf;
PNL fuel pins.pdf; SNAP fuel rods Report #273 SS Material.pdf; Tech Law.Court
Decision.Deny MSJ and Dismiss NMED Suit.pdf; Techlaw Document (2).pdf

From: dave mccoy <dave@radfreenm.org>
Sent: Tuesday, July 23, 2019 12:41 PM
To: Kenney, James, NMENV <James.Kenney@state.nm.us>; Stringer, Stephanie, NMENV
<Stephanie.Stringer@state.nm.us>; Kieling, John, NMENV <john.kieling@state.nm.us>; Cobrain, Dave, NMENV
<dave.cobrain@state.nm.us>
Cc: Eric Nuttall <nuttall@unm.edu>
Subject: [EXT] Documents related to Comment Sets MWL 5 Yr Review

•

Virus-free. www . avast.com

1

.........,.,.J.
r
~

ft~·

:,

'tr

.

.

f:

-l··.

[ilf) Sandia National laboratnries r,r
Op-=ited ror the U.S. Department cl ene,g,, by
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to:

April l, 1997

G. K Laskar, MS-0184, DOE/KAO ·
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from:

subfect:

W.-B. Cox. MS-1147 (6581); B. Botsford, MS-1307 (7577); R. Seylar, MS-1094 (7725)

Disposition Options for High-Specific Activity Canisters Residing a.t _the Mxed Waste Landfill

Summarv Recommendation

.

Sandia National Laboratories
New Mexico recommends that the canisters contained in Pits 3.5 and
.
36 at the Mixed Waste Landfill remain there and that the pits be backfilled with clean soil.
Discussion
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Mixcd.:W.ast.e.Landij]J._classified area pits 35 and 36 contain 4- stainless steel canisters. These canisters are
9 inches in diameter and 20 feet long.and were used in TA 5 in the mid-l 980s for exp~ments um>lvmg
oxide nuclear reactor fuels. Oxide fuels were piaced in these canisters and the nested .configuration was
placed next to the core of the ACRR. The core generated temperatures of2500°K which vaporized or
melted the fuels. The canisters were~then removed from the core and disassembled to study the source
tenn ofa: simulated meltdown of nuclear reactor fuels The fuels were removed from the~uw·~:i-94l~
disposal but the canisters became activated during the t~s:auuieeito~niieurtm,rrcmtnnr

----

The :Mixed Waste Landfill bas been proposed for NFA under the SNL,NM Hazardous and Solid Waste
.Amendment (HSWA) permit process. Pits 3_5 and 36 need to be backfilled to move the HSWA process
along towards completion. The outstanding issue is whether or not the canisters should be removed from
the pits and managed as wa$e. If the decision is made to require SNL.NM to remove t~ canisters from
.the pits and manage them as .waste. the following key waste management issues complicate .the situation
and need to be considered:

~-.:ase:::::-d on ~ew's with TA 5 personnel, there may be hazardous consti
·sters. Each
canister w
ods for suspected
ifous
constituents. It will be very difficult to obtain representative samples for analysis. HancDing and sampling
ofthe canisters will be very difficult, resulting in unnecessary exposure to radiation fields as high as 5
R/hr to sampling personnel. SNL,NM feels that this chani.cterimion would be inconsistent with the '·
ALARA principle as set forth in lOCFR.835 . ..kmetallic sodium is present, as suspected by TA 5
_ personne~ ~ could ec ; ; e r : , ~ of1'1iii""metal3s reactivity.
...__
_ _ __
,--;:r

Prce~a/ Senlie.e in tha Naliona/ Interest

002238

~-

.

Remove Canisters
Write

•gin

Removal

J

Plan
(HASP, RWP, ETC.)

Build
Shielding

'
'

'
'

Remove
Canisters

.

-

t-

Ship to WIPP? or
NTS?

No

Mixed Waste
Yes/No

I

Sample

I

'

Canisters·

Yes
-

t
I

Start
· 90-day

clock

.
.

1:

I

'

I

I
I -

I
I
I

-.Dispose of

· canisters

Yes

Disposal
Available

No

Yes/No

Add to.
.
Site Treatment
Plan
-

j;

Develop

TSO
Options
._

.

-

Perform

TSO

/

,:~.,,

\;-·

•
,<;•;_

002239

I:
I"

;

.

Leave Canisters

I
I

I
I

I
I

Write Plan
Begin

''

to fill

'j

Fill Pits _

pits

I
I

I
I
I
I
I
I
1·

I
I

002240

I. -~-

I

I
I

I

'I

t

Alara

Cost

Risk

Environmental

Achieve NFA

-Protection

Status

0

0

---------------------~emove
;anisters

I

: :!-~:~!rs Q Q Q
I
I
I
I
,ti:'

;

,,

I
I
I:

Ability to

002241

-

~,>--\.

h--i- ~ ()c. ... b
~

(~] Sandia National Laboratories

\:i., \C\ ~

3;1(){-

dm:

to:

&wn:

wt,;.cr

Sandia Corporation

March 20, 1997
G. K. Laskar, MS-0184, DOFJKAO

W. B. Cox,, MS-1147 (6581); B. Botsford, MS-1044 (7S77); B. Forbes, MS-1094 (7525)

?vfixed Waste Landfill Classified Area Pits 3 5 and 36

Mixed Waste Landfill classified area pits 35 and 36 contain 4 stainless steel canisters. These
canisters are 9 inches in diameter and 20 feet long and were used in TA 5 in the m.id-1980s for
experiments involving oxide nuclear reactor fuels. Oxide fuels were pJaced in these canisters and
the nested configuration was placed next to the core of the ACRR. The core generated
temperatures of 2500°K which vaporized or melted the fuels. The canisters were then removed
from the core and disassembled to study the source tenn of a simul.Aed meltdown of nuclear
reactor fuels. The fuels were removed from the canisters before disposal but the canisters became
activated during the tests due to neutron capture.
The Mixed Waste Landfill has been proposed for NF A under the SNUNM Hazardous and Solid
Waste Amendment {HSWA) permit process. Pits 35 and 36 need to be backfilled to move the
HSWA process along towards completion. The outstanding issue is whether or not the canisters
should be removedfrom the waste pits and managed as waste. If the decision is made to require
SNL to remove the canisters from the pit and manage them as waste the foUowing key waste
management issues complicate the siruation and need to be considered:

-

I. Based on interviews "ith TA 5 personnel, there may hazardous constituents in the canisters.
Each canister would have to be dismantled, sampled and analyzed by TCLP methods for
suspected hazardous constituents. It ""ill be very difficult to obtain representative samples for
analysis. The required sampling of the canisters 'will be very difficult, and the necessary handling
to obtain the sample will result in personnel radiation exposure to the sampling personnel, which
violating ALARA. If metallic sodium is present, as suspected by TA 5 personnel, sampling could
he very dangerous as a result of this metal's reactivity.

2. Upon removal from the pit a 90-day clock begins. This clock begins because lhe waste

volume exceeds 55-gallons and is suspected to be mixed waste. The canisters would then have to
be sampled. the samples need to he analy:ed, the waste must be containeri:ed and moved to a
permitted facility within 90 days of removal from the pits. Complete characterization \ltill be
required before movement into a mixed waste unit for storage pursuant lo the FFCO . If the
waste is determined to be mixed waste, there is no currently available disposal ~ n due to the
high concentration ofradioactive material in the waste. The
storage at a SNL Mo:ed Waste Unit Significant sampling
to characterize this waste even for disposal as UW at
qs there is lt!!J! process /rnowledr,!
there have been no controls since it was generated, and it · being removiil]rom a Mixed Wast
Landfill. There will need to be thorough sampling and invest1~"fiOi"'"";i.nuuz:::e..Jt.QQHT1,,-/JZiz
material is present in the waste.

3. Custom designed shielded storage containers will need to be develo~d and built to safely
contain this \\-aste and maintain radiation levels at an acceptable level while in storage awaiting
disposition. The design of such container would he expensive and time consuming.
4. Should the waste be found to be Mixed Waste and since no viable disposal option is available,
this waste will have to be added to the SNLJNM Site Treatment Plan. SNL/NM is working
diligently to avoid the need for additions to the Site Treatment Plan since inclusion in this plan has
a very high associated cost. Waste of this type will result in conti11Uation of a Site Treatment
Plan for an indefinite time. Removal from the Site Treatment Plan would only be accomplished
if new disposal options become available in the future.
The following factors support the position to leave the canisters in the pits and cover the pits:
The estimated exposure rate reduction that would occur by backfilling the pits with clean soil
backfill would be below 0.02 mR/hr, as required in DOE Order 5400.5. The supporting
calculations below are based on actual exposure rates in and around Pit 35 ""ith the
following assumptions:
Co-60 is the nuclide of concern with a point source of0.5 Ci located in the center of the
bottom of the pit. An unshielded exposure rate of 1.2 RJhr approximately 14 feet below
the ground surface and 35 mR/hr at the ground surface is currently observed.
Calculations were made with MicroShield v. 4.00, assuming the shielding material was rr.ade
up of 14 feet of SiO2 sand (50 wt% Si/50 ~1% 0) ,..,;th a density of 1. 5 glee and a 1 inch
air gap above ground surface. Clean soils at the .Mixed Waste Landfill contain other
elements (Na, K, Ca, Fe, Mn, Mg) that will make backfill soils more dense, providing
more conservative shielding.
The estimated exposure rate in air, based on the above assumptions, and accounting for
buildup. is 6 x 10-12 mR/hr, two inches above ground surface (printout attached).
Measured exposure rates obtained at ground surface show a decrease to background
levels at approximately six feet from the edge of the pit (as measured in the northerly

direction). Background at the ~fixed Waste landfill is 10 to 15 µR/hr
Since Pit 35 has an unshielded exposure rate of35 mRl'hr at ground surface, it is considered
to represent the worst-case exposure scenario. Pit 36 has an unshielded exposure rate of
6 mR/hr at ground surface due Co-60, Cs-137, and Na-22. For th.is reason. calculations
indicate that backfilling the pits with clean soil would reduce exposure rates at ground
surface to less than 0.02 mR/hr.
Based on the above considerations, we recommend that Pits 35 and 36 be backfilled with clean
soil and the canisters remain in the pits along ·with the other waste items in the la.ndfiU.
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Mixed W a:.--ie Landfill Classified Area Pit Contents

( The Mixed Waste Landfill classified area ~orrective measures have been completed \1/lth the
Vxception of four pits: Pits 35 ~~ 36, SP-4 and SP-5. Pits 35 and 36 contain 1 and 3
cylindrical "cans" respectively. These cans are constructed of stainless steel and are estimated
to b~ _9 inches in diameter and 16 feet long (acrual diameter and length of each can is.
unknown)_ These.cans ari
which ·wue corismicted and used in TA 5
fo:r experiments involving oxide nuclear reactor fuels~· Shortly after the Three Mile Island
incident, the U. s·.'goveminent embarked on a pi-ograiri to.study the effects of nuclear reactor
; ·;._ ..
i1li..~ meltdowns. The ACRR in TA 5 participated in this program. Nuclear oxide fuels were
...._,c•
shipped to Sandia from reactors all g.g:r,the w_gdg for sim~ed m~wn C."tP-eriments.
Oxide fuels were secured in p ~ containment canisters (cans) macJ:!IDed from stainless
..... I,
steel tubes. The prim:q can, wiiJi fuel in place, was slipped inside a se~n~ can of slightly
larger diameter. This nested configuration was then lowered through a ho e m the floor and
placed next to the core of the ACRR for approximately one houf.-The core generated
temperarures of2500°K which VaP,orized or melted the fuels the primary can. The nested
-==- ~-.....cans were then removed from the core and disassembled to study the source term of a
~
.
/r/ ~.,... '~:... # -,A ',--..._.6....'""'.., _, h. tc......,,_~ <..- .......___-;, " " ,._.-,; :..,~,
simulated meltdov,m of oxide fuels.
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The fuels consumed in the tests were removed from the priri:!_ary can but b~ the primary a.nd
secon~ c a ~ e actj~ed during t~tests due to neutron ·capture. Contamination also
may have occ!.!rred during disassembly of the nested configuration due to contaminated hands ~d
1
fi~rs. ~th: cans were kn~wn to _be s~mtami~ted or if time was not allowed for
decontammat10n, they were mu~ed before d1sposal.
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Verbal reports from Sandia employees involved in these tests confirmed that the cans in Pits 3 5
and 36 came from TA 5 ll!ld the source term tests. They mentioned that additional cans were
disposed of at the landfill. usually in vertical, small-di.ameterlroies drilled in the bottom of
trenches. TA 5 employees were confused as to why the cans were in Pits 35 and 36 because these
!~, as well as the £-UlS, wer~<?i,~ered ~ - The obvious r~on is that the landfill
vns scheduled for dosure, so all spent cans were liis6ly disposc:d of before the closure date.
There was not enough time to contract a drilling rig tQ__drill hof~ in the trenched area of the
landfill so the cans were dropped in available classified area pits where they reside today.
E.Jtc.pt;onlll SM\liee in the National Interest
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Sources do exist, however, in SP-5. Twelve Co-60 sources, 1/2-inch in diameter, I-foot long,
and 26 Ci each (as of November 1986):-;.ere transported to the TA 3 landfill in June of 1987
from TA I and entombed in a lead burial cask. This burial cask was placed at the bottom of~.
The pit was capped with an 8-ton, removable concrete cap which is in place today. It is not -!er.own whether the pit v,,,as filled and compacted to grade before the concrete cap was placed or
whether the pit was left unfilled, perhaps in anticipation of retrieving the sources at a later date.
SP-4 contains what is purported to be reactor vessel plates. Vcry little is known a.bout these
plates, their origin., number, size, or configuration.. This· it isilso capped wttn an 8-ton,
-
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~s mPits 35 aDd 36 r ~ where
they are and the pits filJed and compactecfto· grade~ . The' c;ans present no greater risk to human
hg!,th ~ the en~~t_ ~han other radioactive wa:ste_bu~ at_ j~_e landfilled. I_ suggest that the
concrete caps placed over SP-4 and SP-:-.5 be lifted by crane and the pit contents examined. If the
pit contents reveal no
~d_t)ie_~oil!ents present_no :hr~t to human health
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At a Glance
Cata~rstft,r lmprm·ing the Environment

Region 6 Needs to Improve Oversight Practices
What We Found

Region 6's documentation of its oversight was not sufficient to determine whether
CANM's allegations had merit or whether NMED's actions and decisions with
regard to the MWL monitoring wells were technically sound. Specifically,
Region 6 staff (1) took inappropriate steps to keep the details of the MWL
monitoring wells assessment from the public, (2) decided not to provide
documentation or sometimes not to document their concerns about the MWL
monitoring wells, (3) provided a letter to CANM that did not note the specific
details of the assessment, or (4) improperly placed a national security marking
(Confidential) on the assessment. The Region's actions are a violation ofEPA's
Public Involvement Policy and EPA's Records Management Policy.
What We Recommend

We recommend that the Regional Administrator, Region 6, comply with EPA's
national security, public involvement, and records management policies, including
removing the national security marking from the December 2007 Oversight
Review. As part of this recommendation, the Regional Administrator should
ensure that the opinions of technical and nontechnical staff are documented to
support EPA's oversight decisions, and develop or update oversight standard
operating procedures to ensure compliance with these policies. We also
recommend that the Regional Administrator evaluate the extent to which the
Region has not recorded oversight information, or misclassified information, to
determine the scope of administrative action or training necessary to remedy the
situation.
Region 6 comments were not responsive. Region 6 disagreed with the report's
conclusion and recommendations, stating that information was not withheld from
the public. However, the Region also stated that the information was exempt from
release under the Freedom of Information Act. Region 6 also denied violating
national security, public involvement, and records management policies. Region 6
stated that marking documents "confidential" is a common practice "throughout
the agency" for many (unclassified) documents. The recommendations are
unresolved. Region 6 requested resolution be elevated in accordance with EPA's
Audit Management Process.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OFFICE OF
INSPECTOR GENERAL

April 14, 2010

MEMORANDUM
SUBJECT:

Region 6 Needs to Improve Oversight Practices
ReportNo. 10-P-0100
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FROM:

..
Wad e T. NaJJum
Assistant Inspector General
Office of Program Evaluation

TO:

Robert Perciasepe
Deputy Administrator

/
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The Office oflnspector General (OIG) of the U.S. Environmental Protection Agency (EPA)
conducted this subject audit. This report contains findings that describe problems we identified
and corrective actions we recommend. This report represents our opinion and does not
necessarily represent the final EPA position. EPA managers will make final determinations on
matters in this report in accordance with established audit resolution procedures. Region 6 did
not agree with the conclusions and recommendations in the draft report and requested that the
matter be elevated in accordance with EPA's Audit Management Process.
The estimated cost of this report - calculated by multiplying the project's staff days by the
applicable daily full cost billing rates in effect at the time - is $272,846.

Action Required
As part of the audit resolution process, we are requesting you provide a written response to this
report within 90 calendar days. You should include a corrective actions plan for agreed-upon
actions, including milestone dates. We have no objections to the further release of this report to
the public. This report will be available at http://www.epa.gov/oig.
If you or your staff have any questions regarding this report, please contact me at 202-566-0827
or najium.wade@epa.gov, or Eric Lewis at 202-566-2664 or lewis.eric@epa.gov.

Region 6 Needs to Improve Oversight Practices
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Purpose
In May 2007, the Office oflnspector General (OIG) of the U.S. Environmental Protection
Agency (EPA) received allegations from Citizen Action New Mexico (CANM) alleging that the
New Mexico Environment Department (NMED) mismanaged the Sandia National Laboratory's
Mixed Waste Landfill (MWL) monitoring wells. We sought to determine if EPA Region 6
carried out its oversight responsibilities regarding Sandia National Laboratory's MWL
monitoring wells.

Background
The Sandia MWL is a Solid Waste Management Unit site; the monitoring wells are managed by
NMED. EPA Region 6 provides oversight to NMED according to a memorandum of agreement
with the State of New Mexico. The site is a fenced, 2.6-acre compound that includes several
monitoring wells and a background well.
In March 2007, CAMN requested that Region 6 review NMED decisions regarding the
monitoring wells at Sandia MWL. The Project Engineer for Sandia stated that the Region
became involved with the MWL monitoring wells only after the Region received a request from
U.S. Senator Bingaman of New Mexico in April 2007. In response to the Senator's request,
Region 6 replied that it was conducting an internal review of all well monitoring information,
and that it would provide a response to CANM as soon as possible. Region 6 responded to the
Senator and CANM in June and December 2007, respectively.
In December 2007, a team of three Region 6 technical staff and a project manager developed a
detailed assessment of CANM's concerns. The team included two hydrologists and a geologist.
The project manager was an engineer. The Region 6 team reviewed the overall MWL
groundwater monitoring system in order to determine its efficacy in detecting contamination.
The team reviewed well locations, depth of wells and well screens, purging and sampling
methods, videos, and analytical results.
The Region 6 team's findings were summarized in a draft document titled "Sandia Mixed Waste
Landfill Groundwater Monitoring Well System and Program Oversight Review" (Oversight
Review). This document included comparisons of Region 6 findings and recommendations,
NMED recommendations, and CANM issues of concern as stated in its letter of March 2007.
The EPA Public Involvement Policy, May 2003, supplements existing EPA regulations that
prescribe specific public participation requirements. The policy applies to all EPA programs and
activities. One of EPA's goals for this policy is to ensure that the public has timely, accessible,
and accurate information about EPA programs. According to the policy, under the overall
direction of the Administrator, Regional Administrators are responsible for ensuring that their
managers and staff encourage and facilitate public involvement in programs and activities.
The EPA Records Management Policy, June 2009, established requirements for managing EPA's
records. The policy promotes access to information by EPA staff, EPA partners, and the public,
as appropriate.

10-P-0100

The EPA National Security Information Handbook, December 2006, sets forth the official
policies, standards, and procedures for EPA employees and nonfederal personnel who have
access to classified national security information. Based on Executive Order 12958, the
authority to classify original information at the Secret or Confidential level may be exercised
only by the Administrator, EPA, and officials to whom such authority has been directly
delegated by the Administrator, in writing. Information may not be classified unless its
disclosure could reasonably be expected to cause damage to national security.
0MB Circular A-123, Management's Responsibility for Internal Control, December 21, 2004,
states that management is responsible for establishing and maintaining internal control to achieve
the objectives of effective and efficient operations, reliable financial reporting, and compliance
with applicable laws and regulations. Management shall consistently apply the internal control
standards to meet each of the internal control objectives and to assess internal control
effectiveness. Internal control standards include control activities. Control activities include
policies, procedures, and mechanisms in place to help ensure that agency objectives are met.
These procedures include appropriate documentation and access to that documentation. The
absence of effective control activities could lead to internal control deficiencies.

Scope and Methodology
We conducted field work from December 2008 to September 2009 in accordance with generally
accepted government auditing standards. Those standards require that based on our objectives,
we plan and perform the audit to obtain sufficient and appropriate evidence to provide a
reasonable basis for our findings and conclusions. We reviewed documents, regulations, the New
Mexico/EPA memorandum of agreement governing NMED' s Resource Conservation and
Recovery Act (RCRA) program, and annual and semiannual reviews. We interviewed EPA
Region 6 RCRA program managers and technical experts who work with New Mexico. We also
interviewed members of CANM.
We believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives. EPA has granted the State of New Mexico primary
responsibility for enforcing the RCRA program within its boundaries. We limited our review to
EPA's oversight responsibilities as defined in applicable regulations and the memorandum of
agreement with the State

Results of Review: Lack of Transparency Obscures Assessing
Whether NMED Was Effectively Managing the MWL Monitoring Wells
Region 6's lack of documentation of its oversight prevented the OIG from determining whether
CANM's allegations had merit. The Region's lack of documentation also prevented the OIG
from assessing whether NMED's actions and decisions with regard to the MWL monitoring
wells were technically sound. Specifically, the Region did not provide the OIG with
documentation to support the Region 6 response to CANM that the Region found NMED's
overall actions and decisions to be technically sound and consistent with requirements. We
found that some Region 6 staff members intentionally did not document their oversight of the
2
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Sandia MWL monitoring wells. The Chief of the Federal Facilities Section and Project Engineer
for Sandia also limited public involvement by withholding information regarding the MWL
monitoring wells and dismissing the Region's concerns about the site without documenting their
decisions.
Region 6 Actions Limit Public Involvement
Region 6 withheld information from the public regarding the MWL monitoring wells through:
•
•
•

discontinuation of record keeping,
misleading communications, and
inappropriate classification.

Discontinuation of Record Keeping. The Region 6 Project Engineer for Sandia stated that her
section discontinued record keeping in favor of undocumented phone calls and conversations
with NMED to prevent the production of documents. During an interview with the OIG, the
Project Engineer for Sandia informed us that her section had discontinued record keeping of
phone calls and discussions between the Region and NMED because of CANM' s requests for
documentation regarding the MWL, including extensive requests for information under the
Freedom of Information Act. According to EPA's Records Management Policy, the Federal
Records Act of 1950, as amended, requires all federal agencies to make and preserve records
containing adequate and proper documentation of their organization, function, policies,
decisions, procedures, and essential transactions. The policy requires EPA offices to create,
receive, and maintain official records providing adequate and proper documentation and
evidence of EPA's activities.
The Region 6 Chief of the Federal Facilities Section further noted that NMED "has become
reluctant to engage in open discussions with Region 6 in order to avoid CA[NM]' s distortion of
facts, repetitive Freedom of Information Act (FOIA) requests, and threats of lawsuits."
Consequently, the Region does not have documentation of its oversight ofNMED's management
of the MWL monitoring wells. For example, EPA conveyed its Oversight Review concerns
regarding the MWL monitoring wells to NMED orally, and NMED was not required to formally
respond to the technical team's concerns regarding the MWL monitoring wells. Consequently,
any resolution of the concerns is undocumented.

Misleading Communications. Region 6's communications with CANM did not adequately
convey relevant and available information regarding CANM's stated concerns. Early drafts of a
letter from Region 6 to CANM initially indicated that the Oversight Review would be provided
to CANM. However, when a letter was sent from Region 6 to CANM, the document was not
included, and the letter itself gave limited information regarding Region 6 findings and
recommendations. The Chief of the Federal Facilities Section informed the OIG that she chose
to simplify the Region's response to CANM because including overly technical information
when corresponding with the public sometimes creates confusion. In an e-mail to the OIG, the
Region explained, "We did not include a big 'report' analyzing all the things [CANM
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representative] says NMED is doing wrong, as he had requested. [CANM representative] has
already indicated he will be FOIAing all of our drafts, notes, etc. regarding the report, so we will
see where that all turns out."
EPA's Public Involvement Policy instructs EPA managers and staff to "work to ensure that
decision-making processes are open and accessible to all interested groups." This policy also
instructs EPA to approach all decision making with a bias in favor of significant and meaningful
public involvement. The Region's actions do not do that.
The Region's response was misleading as it did not inform CANM that it found some of
CANM's concerns valid. The Chief of the Federal Facilities Section stated her response was not
intended to mislead CANM.
Inappropriate Classification. The Project Engineer withheld the Oversight Review from the
public by marking it Confidential, a security classification category. Regional counsel stated to
the OIG that the marking was intended to show that the document was a deliberated draft.
Classified information is not releasable to the public. On April 27, 2009, the regional counsel
confirmed that the document contained no classified information. As such, the Regional
Administrator should have the national security marking removed from this document.
Region 6 Accepted NMED's Recommendations and Dismissed Its Own Concerns
without Supporting Documentation

In 2007, the Region's technical review team found several areas of disagreement with NMED
decisions regarding the monitoring wells at the MWL. Despite disagreement between the
Region and NMED on several recommendations, the EPA Region 6 Director of the Multimedia
Planning and Permitting Division found that NMED's overall action and decisions for
administration of the authorized program were technically sound. However, the Region did not
record evidence to support this finding.
The Region accepted NMED's recommendations and dismissed its own concerns regarding
NMED's management of the MWL monitoring wells. The Region claimed to have no
documentation to support these actions and provided none to the OIG. The Chief of the Federal
Facilities Section stated that her organization must use experience and judgment in making
oversight decisions. The Chief of the Federal Facilities Section also stated the Region adopted
NMED's position on the MWL monitoring wells as long as NMED meets "applicable technical
and administrative requirements." The OIG does not take issue over the use of experience and
judgment in oversight roles or the acceptance ofNMED's positions, assuming those issues are
within the limits ofNMED's discretion under the delegation of authority. However, the Project
Engineer for Sandia intentionally did not document concerns with NMED's management of the
MWL monitoring wells specifically to withhold the information from the public. Therefore, the
Chief of Federal Facilities Branch has no documentation to support the Region's acceptance of
the NMED's recommendations.
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The Chief of the Federal Facilities Branch's failure to document concerns with NMED's
management of the MWL monitoring wells or the basis for the concerns resolution is an internal
control deficiency that deprives management and the public of the ability to make informed
decisions. The Project Engineer for Sandia and the Chief of the Federal Facilities Branch
provided no documentation to support its judgment to accept NMED' s position despite its
concerns. In five cases, EPA rescinded its recommendations with regard to the MWL
monitoring wells in favor ofNMED's proposed plan. Although the Region told us the issues
were resolved orally (meetings, conference calls, and individual phone calls), the Region was
unable to provide any documentation to support or document the rationale for these
compromises. We found that one Oversight Review team member felt the team was pushed to
agree with NMED's position regarding the MWL monitoring wells.
The Chief of the Federal Facilities Section informed the OIG that most of the concerns detailed
in the Oversight Review have been addressed by actions taken. One e-mail from the Project
Engineer for Sandia to the OIG noted, "Yes, we have some differences of opinion, but NMED
has delegated authority and the latitude to do what they deem is appropriate (as long as it
protects the environment and meets our rules, of course)."
Deferring to NMED based on its delegated authority would be acceptable if EPA had the
documentation to support the determination that NMED had acted within the scope of its
authority. However, as stated previously, some Region staff members did not document
concerns with NMED's management of the MWL monitoring wells or the basis for the
resolution of these concerns.

Recommendations
We recommend that the Regional Administrator, Region 6:
1. Comply with EPA's national security, public involvement, and records management
policies, including removing the national security marking from the December 2007
Oversight Review.
a. Ensure that the opinions of technical and nontechnical staff are documented to
support EPA' s oversight decisions.
b. Develop or update oversight standard operating procedures to ensure compliance
with these policies.
2. Evaluate the extent to which the Region has not recorded oversight information, or
misclassified information, to determine the scope of disciplinary action or training
necessary to remedy the situation.
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Agency Comments and OIG Evaluation
The OIG made changes to the report based on the Agency's comments where appropriate.
Appendix A provides the full text of the Agency comments and the OIG response to those
comments.
EPA does not agree with the recommendations in this report. The Region 6 Regional
Administrator has requested that the matter be elevated in accordance with EPA's Audit
Management Process. Region 6 believes it maintained information sufficient to respond to
CANM's inquiry about the wells. The Region believes it complied with public involvement and
records management policies to the extent they apply.
The report concluded that Region 6 oversight was not sufficiently documented because it did not
show how the Agency concerns regarding the mixed waste landfill were resolved. The report
states, "Specifically, the Region did not provide the OIG with documentation to support the
Region 6 response to CANM that the Region found NMED's overall actions and decisions to be
technically sound and consistent with requirements." EPA policy is that agency records must
contain documentation that is "adequate and proper." That is, the documentation must show a
clear picture of how the Agency conducts its business and makes its decisions.
The Region 6 response is that it prefers to initially discuss these matters informally to gather
information without unnecessary confrontation. The Region believes that its informal approach
provides clarification and resolves concerns. The Region says that the informality is not an
attempt to defer to the State without documentation; rather, that is the nature of its "oversight."
Region 6 did not explain why it believes its actions and information collected should not be
documented as required by EPA policy. OIG cannot assess the adequacy of oversight based on
undocumented informal conversations and information. In our opinion, oversight and
transparency require documentation that shows a clear picture of how the Agency conducts its
business and makes its decisions. The existing documentation does not show how Region 6
resolved its specific concerns to reach a conclusion that the overall actions and decisions for
administration of the authorized program were technically sound and consistent with applicable
RCRA requirements.
Region 6 denied its staff took inappropriate steps to withhold information from the public. The
report addressed the Region staffs failure to document the discussions and resolutions with
NMED ofEPA's concerns. Region 6 comments focused on a single document (the oversight
review inappropriately marked "confidential"). Those comments did not address evidence
presented in the report that Region 6 staff intentionally stopped documenting discussions to
avoid responding to the public's FOIA requests. It does not matter if a government agency
collects information informally or otherwise; an agency is required to maintain documentation to
clearly show how it does business.
Region 6 also stated that it was puzzled about the documentation issue, because it had no final
action or permitting decision to make with regard to the wells. The region's role, according to
Region 6, was to provide oversight of the State's implementation of the program and make
appropriate responses to inquires from the public concerning the State's implementation. Later
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Region 6 states that the Oversight Review was not released to the public because it was one of
many draft versions, withheld under Exemption 5 of FOIA, 5 U.S.C. § 552(b)(5). Apparently
the resolution of concerns with NMED did not involve decisions requiring documentation of
Region 6's actions, but did involve decisions that allowed the Region to exempt some documents
from public disclosure.
Access to information is crucial for informed public involvement. EPA's policies say public
involvement begins when individuals and organizations seek information from EPA about a
topic or issue, or when they receive information from EPA because the Agency identifies them
as a potentially affected party. EPA' s outreach activities are supposed to serve and engage these
individuals and organizations. As individuals and groups become more involved, they seek more
detailed information, increased access to decision makers, and more influence on the ultimate
decisions. The failure to maintain adequate and proper records also negatively impacts on public
involvement.
Lastly, with regard to compliance with other EPA policies, Region 6's admission that it
commonly marks non-classified information confidential puts it in violation of EPA security
policies. The EPA National Security Handbook, February 1, 2005, sets forth the procedures for
the proper handling of national security information. Paragraph 4-500 - 3 (Marking
Prohibitions) specifically states, "The terms "Top Secret," "Secret," and "Confidential" should
not be used to identify non-classified information." Using unique markings for classified
information allows personnel to recognize it and ensure it is properly safeguarded.
In summary, the Region 6 Administrator's comments substantiate the necessity for both
Recommendations 1 and 2. The Region's rationale for mismarking information is that other
people do it. The Region's rationale for the lack of documentation is that regional oversight is
informal and not confrontational, so it does not need to be documented. As a result transparency
and public involvement are adversely affected.
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Status of Recommendations and
Potential Monetary Benefits
POTENTIAL MONETARY
BENEFITS (in $000s)

RECOMMENDATIONS

Rec.
No.

Page
No.
5

Subject

Status 1

Action Official

u

Regional Administrator,
Region 6

u

Regional Administrator,
Region 6

Comply with EPA's national security, public
involvement, and records management policies,
including removing the national security marking
from the December 2007 Oversight Review
a. Ensure that the opinions of technical and
nontechnical staff are documented to support
EPA's oversight decisions.
b. Develop or update oversight standard
operating procedures to ensure compliance
with these policies.

2

1

5

Evaluate the extent to which the Region has not
recorded oversight information, or misclassified
information, to determine the scope of
administrative action or training necessary to
remedy the situation.

0 = recommendation is open with agreed-to corrective actions pending
C = recommendation is closed with all agreed-lo actions completed
U = recommendation is undecided with resolution efforts in progress
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Planned
Completion
Date

Claimed
Amount

Agreed To
Amount
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Appendix A

Agency Response to Draft Report
March 3, 2010

MEMORANDUM

SUBJECT:

Draft Hotline Report Project No. FY08-00025
Sandia Mixed Waste Landfill

FROM:

Al Armendariz Isl
Regional Administrator
Region 6

TO:

Bill A. Roderick
Acting Inspector General
Office of Inspector General

This memo is in response to the OIG's Draft Hotline Report entitled 'Region 6 Needs to
Improve Management of Oversight at Sandia Landfill' dated January 28, 2010. The draft 010
report charges that a Region 6 manager and project officer 'took inappropriate steps to keep
details' of a draft technical evaluation from the public and violated EPA' s national security,
public involvement, and records management policies, including inappropriate use of national
security markings. As explained in more detail in the attached summary, these charges are
simply not true. Documents were not misclassified and details of EPA's evaluation were not
withheld from the public. The draft, pre-decisional, technical review that the 010 auditors
referenced was subject to review in the Regional Office and EPA headquarters under the
Freedom oflnformation Act and was exempt from release under FOIA because it does not
reflect the Agency's final position. Region 6 is therefore unable to concur on the
recommendations included in this draft report and respectfully requests that the matter be
elevated in accordance with EPA's Audit Management Process.
Should you have any questions regarding the attached response please contact
Carl Edlund, Director of the Multimedia Planning and Permitting Division,
at 214-665-7200, or Susan Spalding, Associate Director for RCRA, at 214-665-8022.
Attachments (see next page)
cc:

See next page
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Page 2
Memo to Bill Roderick
Draft OIG Report Sandia
Attachments
1.
2.
3.
4.
5.
6.
7.
cc:

Region 6 Comments on Draft Report
EPA Region 6 RCRA State Hazardous Waste Program Oversight Process
EPA Region 6 letter to CANM dated December 13, 2007
EPA Region 6 letter to CANM dated February 8, 2008
FOIA Appeal Determination dated August 7, 2008
FOIA Appeal Determination dated November 12, 2009
OIG Hotline Closeout Letter dated June 20, 2007

Wade Najjum, OIG
Eric Lewis, OIG
Pat Hirsch, OGC
Kevin Miller, OGC
Cynthia Anderson, OGC
Bob Frederick, OGC
Matt Hale, ORCR
Jim Berlow, ORCR
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Corrected Attachment with Comments from OGC, [name of OGC personnel redacted
here]
Attachment 1 - Region 6 Comments on Draft OIG Hotline Report - Sandia MWL
General Comments

1. A key concern in the draft Hotline Report (HR) is the national security marking on a
document referred to as the Oversight Review. The word "confidential" was used on the
document to indicate that the document was draft and pre-decisional.
OIG Response. It is a fact that the document was inappropriately labeled
"confidential." Confidential is a national security marking. The EPA National Security
Handbook states that, "The terms "Top Secret," "Secret," and "Confidential" should not
be used to identify non-classified information." It appears Region 6 leadership is
unfamiliar with EPA's National Security Information Handbook.

As indicated in the HR, only the Administrator of EPA has the authority to classify information
as "confidential" for national security purposes. There was no intention or authority on the part
of Region 6 staff to classify the Oversight Review as confidential national security information.
The term "confidential" is commonly used throughout the Agency for many documents, such as
personnel-related documents and other internal correspondence. Further, markings on a
document, such as "confidential" or "deliberative" have no impact on whether or not the
document is released to the public.
OIG Response. OIG cannot verify the intent of Region 6 staff in marking the
document "confidential." A Region 6 staff member provided OIG with an email that the
document was marked "confidential" to remind the writer and others not to file it with
other RCRA paperwork since "it was a draft with some unanswered questions." There
was nothing in the document to justify marking the document "confidential" under agency
information security policy. Other agency personnel handling the document would have to
assume that the document was classified. Further, no document with a classified marking
can or should be turned over to the public until the document is declassified and the
marking is removed.

The Region 6 RCRA Program and Office of Regional Counsel worked closely with EPA's
Assistant General Counsel for Information Law to comply with EPA's FOIA procedures and
public involvement policies as they related to release of Sandia documents. Because of this
coordination with EPA Headquarters, a copy of this response is provided to the OGC to ensure
that any issues regarding the FOIA and public involvement processes are effectively
communicated and resolved at the appropriate level within the Agency. OGC has also expressed
an interest in your concerns related to the use of the term "confidential" on internal deliberative
documents.
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OIG Response. The findings in the report are based upon the actions of Region 6
personnel. Prior FOIA releases are not addressed in this report nor has OGC contacted
OIG on this subject or national security classification markings.
2. The HR alleges that Region 6 oversight was not sufficient to determine whether Citizen
Action New Mexico's (CANM) allegations had merit or whether the New Mexico Environment
Department's (NMED) actions and decisions were technically sound. Region 6 oversight of the
Sandia Mixed Waste Landfill (MWL) was extensive, particularly for an authorized program, and
was documented in the EPA Region 6 RCRA State Hazardous Waste Program Oversight
Process. In addition, several supporting documents including the response letters to CANM
dated December 13, 2007, and February 8, 2008, demonstrate the degree to which Region 6
documented its oversight and communication with CANM. It is not clear what additional
documentation the OIG believes Region 6 should have created to document oversight of the
Sandia MWL. Documents referenced above are provided as attachments 2, 3 and 4.

OIG Response. Region 6 misstates the report. The issue in the report is
documentation of the Region's oversight. Specifically that documentation was insufficient.
Since the agency did not document how it resolved its concerns. OIG cannot determine if
the Region's actions were adequate. The Region does not address the specific
documentation issues in the report. The Region 6 Project Engineer stated that
documentation of discussions with NMED concerning the monitoring wells at the MWL
were no longer kept in an effort to prevent CANM from issuing FOIA requests. The Chief
of the Federal Facilities Section added that NMED was reluctant to engage in open
discussions with EPA because of frequent CANM FOIA requests. In contrast to the
Region's actions, the EPA records management policy states at a minimum the Agency
must, "Create, receive, and maintain official records providing adequate and proper
documentation and evidence of EPA's activities."
3. As discussed on the February 17, 2010, call between Region 6 and the OIG, the Oversight
Review document was subject to two FOIA appeals determinations made by EPA Assistant
General Counsel for Informational Law. This appeals process and the resulting decisions are an
important point that should be included in the draft Report. Copies of the appeal determinations
are provided as attachments 5 and 6.

OIG Response. The OIG did not make any recommendations regarding the release
of the Oversight Review.
4. The OIG Hotline closeout letter for the Sandia MWL dated June 20, 2007, (provided as
attachment 7), refuses to examine CANM's complaint dated June 2006 because it was
superseded by a pending lawsuit; two other ongoing investigations; and a notice of intent to sue
EPA, NMED, and others; all filed by CANM concerning the same allegations. Those matters
were pending in May 2007, when CANM's second OIG hotline complaint initiated this HR.
However, the HR does not include any information regarding the outcomes of those matters, nor
does it discuss their impact, if any, on OIG's investigation for the HR. We believe that the
hotline complaint CANM filed in June 2006 was substantively similar to CANM's complaint
filed in May 2007, which initiated the HR. Therefore, we believe the status and outcome of the
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matters referenced above is relevant and should be discussed in the HR.
OIG Response. This report addresses internal regional practices that violated EPA
policies and guidance for marking national security information, public involvement and
records management. The outcome or status of other allegations are not material to these
issues.

Sandia MWL Factual Background and Draft OIG Report Errors

The HR is erroneous and misleading because it does not provide any context for Regional
oversight activities. It focuses on the Sandia MWL groundwater monitoring wells and,
specifically, Region 6's 2007 review of the wells in response to complaints from CANM but fails
to provide any technical details. Based on this single narrow aspect, the MWL monitoring wells,
the report mistakenly concludes there are flaws in our overall oversight program relating to
national security, public involvement, and record keeping.
OIG Response. That is incorrect. OIG did not conclude there were flaws in the
oversight program. The purpose of the review was the Region's oversight of the MWL
monitoring wells. OIG concluded that there was not sufficient documentation for OIG to
make a determination regarding the Region's oversight. However, the Regional
Administrator comments that not documenting "informal" communications is how Region
6 oversight is practiced and mislabeling of documents is an acceptable practice if it is
widely done is an indication of poor oversight practices. OIG believes that if these
practices were widespread they would constitute a serious material internal control
weakness. Consequently, we recommended that the Regional Administrator, "Evaluate the
extent to which the Region has kept information from the public, not recorded oversight
information, or mislabeled information as classified, to determine the extent of
administrative action or training necessary to remedy the situation." The Regional
Administrator denied there was a need to do that.

The MWL is a 2.6 acre solid waste management unit (SWMU) located on the 8600 acre Sandia
National Laboratories, New Mexico facility. Region 6's oversight of the New Mexico program
involves a great deal more that just the Sandia facility, this small closed landfill, and its
individual monitoring wells. Extensive information regarding the details of our oversight
activity as well as specific actions related to the 2007 monitoring well review were previously
provided to the OIG, verbally and in writing.
OIG Response. The specific allegations pertain to the Region's oversight of
NMED's management of the MWL monitoring wells. As noted above we found insufficient
documentation and noncompliance with EPA policies which we consider to be a material
internal control weakness. If the weakness proves to be pervasive throughout the Region,
then the effectiveness of all programs managed by the Region could be questioned. To that
end, we recommended that the Regional Administrator determine whether those practices
were widespread; however, he declined.
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National Security Claim
The HR alleges that Region 6 violated national security policies and intentionally withheld
information from the public by marking one document "confidential." Because the document
was a draft, and still pre-decisional, that allegation is overreaching and distorts the facts.
OIG Response. The Region avoids addressing the fact that Region 6 staff
intentionally did not document discussions with NMED to avoid releasing them to the
public under FOIA. Region 6 also mislabeled a document as "confidential" and, the
national security marking should be removed. OIG does not know what the intent was, but
Regional personnel equated the term confidential to deliberative draft and said the purpose
of the marking was to keep the document from CANM. Regional personnel provided OIG
with emails indicating that the document was originally prepared for release but later
decided to withhold the document. Regional personnel stated that they did not present the
document to CANM because they did not want to burden the public with overly technical
information. Regional personnel added that the document was a deliberative draft.

The December 12, 2007, document marked "confidential" and described as the "oversight
review" in the HR was the last draft summary of Region 6's staff review of the old groundwater
monitoring system at the MWL. This particular document was marked "confidential" and
"draft" because it was an internal deliberative working draft, not because the authors intended to
make a national security classification. Several members of our staff with geology, engineering,
and groundwater monitoring experience reviewed available information for the MWL and
provided their opinions and perspective, which were documented in various draft summary
documents. In fact, the draft document has never been finalized. Accordingly, as the IG
investigators are well aware, this document went through the Regional FOIA review process and
was withheld as deliberative under Exemption 5 ofFOIA, 5 U.S.C. § 552(b)(5) by the Deputy
Regional Administrator, Management Division. After the Freedom oflnformation Act (FOIA)
requestor filed two administrative FOIA appeals, EPA's Office of General Counsel upheld the
Region's application of Exemption 5 and denied both appeals. These facts do not appear in the
HR, thus making the report misleading by omission. Moreover, a marking on the document does
not control whether the document will be released under the FOIA. As happened here, the
Region (or appropriate program office) will still review the record to determine whether it is
exempt or releasable notwithstanding a designation.
OIG Response. We have previously addressed the markings on the document. We
made no recommendation to release the oversight review to the public.

Public Involvement
Since New Mexico's RCRA authorization, NMED has been the permitting authority for this site
and Region 6's role is oversight of the entire authorized RCRA program for New Mexico. The
NMED regulatory permitting process includes appropriate public notice and comment
opportunity. Historically, opportunities for public participation have been plentiful. The Final
Order issued by the NMED Secretary of the Environment in 2005 for MWL remedy selection
provides for additional, greater opportunity for public participation than required by the
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regulations. The Department of Energy (DOE) commissioned a Citizen's Advisory Board
(CAB), which met at least quarterly from the late 1990s until September 2000 to discuss issues at
the MWL. This forum allowed the public, regulators, and local experts to openly discuss and
debate technical issues and solutions for the MWL. EPA was an ex officio member and CANM,
as a full CAB member, was an active participant in these discussions. The DOE has continued to
hold quarterly and semi-annual public meetings to discuss environmental issues at Sandia. At
the MWL, Region 6 has participated in site activities far beyond that which is normally done in
overseeing an authorized State's implementation of the RCRA program.

OIG Response. The above comments are not relevant to Region 6 internal
management control weaknesses.
Region 6 has been actively involved with the MWL site for many years; therefore, the HR
statement that the Region only became involved with the MWL after we received a request from
Senator Bingaman is incorrect. CANM asked Region 6 to assess the monitoring wells in March
2007 and apparently contacted the Senator at nearly the same time, preempting our response to
CANM. Further, Region 6 had already been in contact with CANM and provided them with
more than 500 pages of documents under FOIA in February 2007. The extent of our prior
involvement at the MWL is not reflected in the HR, probably because the OIG investigators only
requested Region 6 records dating back to March 2007 (10/02/2008 email, names of OIG and
Region personnel redacted here).

OIG Response. The report attributes the statement to the Region's Project
Engineer for Sandia. The extent of her statement was that the Region became involved
with the MWL monitoring wells after a request from Senator Bingaman. Although that
should be discernable from the text, we will add "monitoring wells' after the MWL
statement.
As stated above, the so called "oversight review" document was not provided to CANM because
it was one of many draft versions, withheld under Exemption 5 of FOIA, 5 U.S.C. § 552(b)(5).
Our response regarding the well was provided to CANM in the December 13, 2007, letter, which
informed CANM that NMED's overall actions and decisions for administration of the authorized
program were consistent with applicable RCRA requirements. We found no evidence to indicate
that the MWL posed an imminent or substantial danger to citizens or the groundwater supply.
Because NMED had already directed the DOE and Sandia to install a vegetated cover and
replace several wells, we believed these concerns were already being properly addressed by the
State.

OIG Response. The conclusion provided to CANM was that overall actions and
decisions for administration of the authorized program were consistent with applicable
RCRA requirements. That conclusion left unanswered some specific concerns Region 6
expressed in the Oversight Review with NMED's management of the MWL monitoring
wells. However, the Region has no documentation to show what steps taken, if any, to
resolve their specific concerns or how the overall conclusion was reached in spite of their
concerns.
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While the Region believes it was important to respond to CANM's letter regarding the
monitoring wells, it must be given proper significance as a State oversight matter and reflect to
what extent this narrow issue should receive the Region's limited oversight resources. While the
Public Involvement Policy encourages outreach and technical support to the public they also
recognize that the Agency's limited resources should be spent on the highest priority issues.
OIG Response. Region resources had already been consumed to develop the
Oversight Review. Despite its concerns expressed in the Oversight Review, Region 6
provided assurances to the public. The above comment implies that the concerns were left
unresolved due to resource issues.
To further put this investigation and Regions 6's oversight activities into proper prospective, the
HR focused on a single SWMU, the 2.6 acre MWL, which operated from 1959 to 1988. The
MWL has a total of seven monitoring wells. There was no known release of contamination to
the groundwater, the landfill contents were well-documented, the depth to the regional aquifer
was nearly 500 feet, the distance to the nearest drinking water well was 4.6 miles, fate and
transport modeling showed a low risk of contaminant release, there were no surface water
features in the area, and there was little mechanism for contaminant transport due to the desert
climate. Elevated levels of chromium and nickel, found in some older wells in the past few
years, were investigated with down-hole video cameras but considered anomalous because the
videos showed substantial corrosion of the well screens and there was no other known source for
chromium or nickel in the landfill. This conclusion was supported by documentation of this
problem at other sites and similar experience at Sandia where chromium and nickel exceedences
stopped when wells with stainless steel screens were replaced with PVC. Conditions found at
the MWL would normally dictate this SWMU be a low priority for oversight review, but
nonetheless it has received direct review due to CANM's multiple requests. All of this
information was available to the investigators but does not appear in the HR.
OIG Response. The above statement is not relevant to noncompliance with EPA
record management and public involvement policies.
Records Management
The HR report raises concerns about our recordkeeping practices. The Region believes it
maintained information sufficient to respond to CANM's inquiry about the wells. In 2007, when
the Region was developing a reply to CANM concern regarding the monitoring wells, the project
engineer retained all internal documents such as the staff notes and draft review summary
documents generated throughout the time we were attempting to put together a response to
CANM. These drafts were shared with supervisors and management, and many deliberative
discussions occurred verbally and in writing. As the staff continued to research the issues, the
drafts were updated and the format evolved. The decision to provide our conclusions to CANM
in a letter was made by Region 6 management. The fact that the Region subsequently responded
to CANM in a letter format does not alter the predecisional character of the draft documents or
justify the HR claim that Region 6 intentionally misled or hid information from the public.
Release ofpredecisional material would discourage open, frank discussions on matters of policy
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between subordinates and superiors prematurely disclose proposed policies before they are
finally adopted, and cause public confusion by disclosing reasons and rationales that were not in
fact ultimately the grounds for EPA's action. Our December 13, 2007, letter to CANM indicated
that NMED acted reasonably within its discretion as the permitting authority for the MWL.
Further, the issues CANM raised either were previously settled or would become moot upon the
imminent installation of new monitoring wells and the vegetated cover. Therefore, we saw no
public benefit to rehashing past issues when there was no apparent environmental threat or harm.
Instead, we chose to focus on data from the new wells when it became available in order to
resolve any ambiguities.

OIG Response. The report criteria is the EPA records management policy. The
Region's assertion that it maintained sufficient records does not demonstrate compliance
with this policy. Intentionally not recording information to avoid FOIA is not recognized as
an agency records management tool.
The HR claims that Region 6 intentionally discontinued recordkeeping are without merit. The
claim that we did not document our decisions on the monitoring wells is also puzzling because
we had no final action or permitting decision to make with regard to the wells. That decision
was the responsibility ofNMED because NMED now has the responsibility to issue RCRA
permits within New Mexico. The Region's role was to provide oversight of the State's
implementation of the program and to make appropriate responses to inquiries from the public
concerning the State's implementation. The need for Region 6 to conduct ongoing
documentation of this specific MWL was negligible because the corrective action plan was
already in place and being implemented. Our mid and end of year program oversight reviews
have demonstrated and documented that NMED has met the Region's oversight expectations for
Sandia and its other RCRA facilities. All of this information, along with the technical review
drafts, notes, and other documents, was provided to the investigators.

OIG Response. The Region ignores that its staff told OIG that they did not
document communications with NMED to deliberately keep CANM from information
through the FOIA process. The Records Management Policy requires the Region to
document its oversight activities regarding the MWL monitoring wells, which it did not do.
The Region attempts to work with its States in a collaborative manner to address issues that
might arise at a particular facility. We prefer to initially discuss these matters informally to
gather information without unnecessary confrontation, as we did with the MWL wells. Often,
that provides clarification and resolves the concerns. This is not an attempt to defer to the State
without documentation, as the HR alleges, but rather that's the nature of"oversight." The
interactions between EPA and NMED occur as a back and forth dialogue because, when doing
environmental or groundwater monitoring, differences of opinion sometimes arise on the "best
way" to proceed. We must use experience and judgment in our dealings with authorized States,
and the Region believes it's appropriate to defer to the authorized entity as long as they act
reasonably within their discretion and follow the appropriate administrative requirements. Once
again, this was explained to the investigators, but it does not appear in the HR. It is unclear how
the HR can conclude that we failed to generate adequate documentation for the OIG to make a
determination if CANM's claims had merit but the OIG was able to determine that we deferred
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to NMED on our disagreements. The OIG appears to misunderstand the difference between
responding to a citizen inquiry and the oversight of a state's entire authorized RCRA program.
The HR factually only discussed our response to CANM's inquiry about the wells, while its
recommendation directs that we "develop or update our oversight," presumably for all the
Regional state programs.

OIG Response. The Region ignores that its staff told OIG that they did not
document communications with NMED to deliberately keep CANM from information
through the FOIA process. Further, the Region did not have sufficient documentation to
show that it determined deferring to NMED was an appropriate decision.
The fact that the HR focuses exclusively on our response to a citizen inquiry also does not
correspond to what it stated in the Scope section of the HR on page 2. The HR states that "We
[OIG] limited our review to EPA's oversight responsibilities as defined in applicable regulations
and the memorandum of agreement (MOA) with the State;" however, there was no discussion in
the HR concerning EPA's oversight responsibilities as defined in those applicable regulations
and the MOA. In fact, the Region's mid year and end of the year oversight reviews are required
by the MOA. This information concerning our oversight of the New Mexico program was
shared with the investigators but was not discussed in the HR, and thus it is misleading by
omission. We believe that this information was left out because it demonstrates that the Region
does a very good job in overseeing the New Mexico program. Even the title of the HR
demonstrates a lack of understanding of the nature of state oversight, i.e., "Region 6 needs to
Improve Management of Oversight at Sandia Landfill." The State manages oversight of the
Sandia Facility and, even more narrowly, this one particular Landfill. The Region oversees the
State's program.

OIG Response. The Region is again incorrect. The purpose of the review as stated
in the notification letter to Region 6 and the draft report was to ... "determine if EPA
Region 6 carried out its oversight responsibilities regarding the Sandia National
Laboratory's mixed waste landfill." The sentence from the Scope and Methodology section
of the report is taken out of context. The full context says ... "We conducted audit work
from December 2008 to September 2009 in accordance with generally accepted government
auditing standards. Those standards require that based on our objectives, we plan and
perform the audit to obtain sufficient and appropriate evidence to provide a reasonable
basis for our findings and conclusions. We reviewed documents, regulations, the New
Mexico/EPA memorandum of agreement governing NMED's Resource Conservation and
Recovery Act (RCRA) program, and annual and semiannual reviews. We interviewed
EPA Region 6 RCRA program managers and technical experts who work with New
Mexico. We also interviewed members of CANM."
"We believe that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives. EPA has granted the State of New Mexico
primary responsibility for enforcing the RCRA program within its boundaries. We limited
our review to EPA's oversight responsibilities as defined in applicable regulations and the
memorandum of agreement with the State."
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The HR states that we mislead CANM because one of our earlier, internal "draft letters" initially
said we would send an Oversight Review report but then we did not include the Review in our
final letter. How a draft letter we never sent to CANM could mislead them is not clear. Instead
of finalizing this version of the draft review document, we chose to provide a response in a letter
to CANM on December 13, 2007. We were not attempting to mislead CAMN but rather
circumstances were such that the State had decided to order Sandia to put in new wells, which
we believed made the report irrelevant and finalizing it a waste of resources.

OIG Response. The report says that we found the Region's actions to be
misleading, but not because the oversight review was not sent. As we state in the report,
the Region's actions were misleading when the EPA concerns were consistent with
CAMN's but that information was not disclosed nor was the basis for any resolution of
those concerns documented.
Current Conditions at Sandia MWL
Four groundwater monitoring wells at the MWL have been plugged and abandoned. One new
background well and three new downgradient monitoring wells were installed in 2008. New
monitoring results for constituents of concern show no indication of contamination to
groundwater from the MWL. There is also no indication of chromium or nickel beyond
background levels, which supports the previous conclusion that elevated levels of chromium and
nickel were due to stainless steel well screen corrosion. This information was provided to the
investigators in June 2009 but is not discussed in the HR. Since then, the vegetated cover was
completed in September 2009 and monitoring results continue to be below actionable levels, as
expected.

OIG Response. The above statement is not relevant to the report issues.
Response to Recommendations
1.

Comply with EPA's national security, public involvement and records management
policies, including removing the national security marking from the December 2007
Oversight Review.
a. Ensure that the opinions of technical staff and nontechnical staff are documented
to support EPA' s oversight decisions.
b. Develop or update oversight standard operating procedures to ensure compliance
with these policies.

Region 6 Response: Region 6 feels that we did comply with public involvement and records
management policies to the extent they apply. As stated above, the term "confidential" was used
on the Oversight Review document to indicate that the document was draft and pre-decisional.

OIG Response. Region 6 comments are nonresponsive to the recommendations.
EPA policies regarding records management, public involvement, and national security
information apply to all EPA Headquarters Programs, Regions, Laboratories and other
Offices. Region 6 failed to document its fact gathering and resolution of the differences
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between its technical opinions and that of NMED. Region 6 staff intentionally did not
produce documentation of their official activities so that could not be obtained through
FOIA. Region 6 continues to defend marking unclassified documents "confidential"
despite EPA policy that prohibits it.
Region 6 believes that the technical, nontechnical, and management oversight documentation for
the Sandia MWL was sufficient to support EPA's oversight role, and we do not concur that
additional measures are required. The Public Involvement Policy applies to EPA decisions. In
this instance, our role was limited to oversight ofNMED's authorized program; therefore, we did
not have the authority to make a permitting decision. In a similar vein, the OIG's discussions
about Regional actions (or inaction) "not to provide documentation" appear to be based on the
OlG's belief that EPA - in its oversight role - had a duty to create more, unspecified original
documents or records. The OIG does not cite any policy or guidance to support its conclusion
that the Region did not meet the required threshold for creating documentation in the
performance of overseeing a program authorized to the state. Given the very extensive oversight
and resources the Region has provided related to this singular landfill, the OIG's hurdle seems
excessively high and not sensitive to good stewardship of limited resources. The Region 6 State
Hazardous Waste Program Oversight Process document completed at mid and end of year grant
reviews as well as site specific documentation related to the Sandia MWL meet the requirements
for this documentation (see attached EPA Region 6 RCRA State Hazardous Waste Program
Oversight Process, Attachment 2).

OIG Response. Region 6 detailed comments stated that when issues arise the
Region prefers to discuss them informally to gather information without unnecessary
confrontation to provide clarification and resolve concerns. The Region states that is not
an attempt to defer to the state without documentation, but rather that's the nature of
"oversight." EPA Policy 2155.1 states that each office within EPA is required to establish
and maintain a records management program with that will create, receive, and maintain
official records providing adequate and proper documentation and evidence of EPA's
activities. Region 6's preference to perform its official responsibilities informally does not
relieve it of the requirement to document the activities it performs in accomplishing its
duties. Proper documentation requires the creation and maintenance of records that
document the persons, places, things, or matters dealt with by the agency; make possible a
proper scrutiny by the Congress or other duly authorized agencies of the Government; and
document the taking of necessary actions, including all substantive decisions and
commitments reached orally (person-to-person, by telecommunications, or in conference)
or electronically.

Because Region 6 complied with public involvement and records management policies, we do
not concur with recommendation 1b. If the Agency determines that the use of the term
"confidential" should no longer be used as a common practice, Region 6 will update standard
operating procedures to make this decision clear to staff and management.

OIG Response. Agency policy is that "Confidential," "Secret," and "Top Secret"
should only be used on classified documents. The violation of controls established to
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safeguard classified information is not excused by past common practice and the comments
document a Region-wide control failure. The Region's comments also indicate a serious
deficiency in management control environment when management ignores agency controls
in favor of ease of past common practice with the explanation that everyone does it.

2. Evaluate the extent to which the Region has not recorded oversight information, or
misclassified information, to determine the extent of administrative action or training
necessary to remedy the situation.
Region 6 Response: The scope of this recommendation extends far beyond the Sandia MWL
and the RCRA program. However, Region 6 did comply with public involvement and
records management policies in the Sandia MWL case and believe our Regional public
involvement and oversight processes are effective and in compliance with applicable laws,
regulation, and policy. We do not believe a new evaluation is needed and do not concur.
OIG Response. The report found that the Region had internal control deficiencies
regarding public involvement, record keeping, and marking documents in the work
performed. The Region's comments, particularly those regarding the widespread
mislabeling of information as "confidential" and undocumented "informal" oversight
demonstrate systemic material control weaknesses in these areas. The Region's
comments, such as the refusal to address misuse of confidential markings with the
explanation, in effect, that everyone does it, also indicates a deficient control
environment.

The control environment is the organizational structure and culture created by
management and employees to sustain organizational support for effective internal
control. The organizational culture is also crucial within this standard. The culture
should be defined by management's leadership in setting values of integrity and ethical
behavior but is also affected by the relationship between the organization and central
oversight agencies and Congress. Management's philosophy and operational style will
set the tone within the organization. Management's commitment to establishing and
maintaining effective internal control should cascade down and permeate the
organization's control environment which will aid in the successful implementation of
internal control system.
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Appendix B

Attachments to Agency Response to Draft Report
For this appendix, go to the following:
www .epa.gov/oig/reports/2010/20100414-10-P-0100 appB.pdf
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Appendix C

Distribution
Office of the Administrator
Deputy Administrator
Regional Administrator, Region 6
Agency Follow-up Official (the CFO)
Agency Follow-up Coordinator
General Counsel
Associate Administrator for Congressional and Intergovernmental Relations
Associate Administrator for Public Affairs
Audit Follow-up Coordinator, Region 6
Acting Inspector General
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--Original Message-From: Maver;Rjchard@epamail.ena.sov fmailtg:Mayer.Rlchard@epamail.epa.govl

sent: Fridiiy~ August'10, 200.7 3:06·PM
To~ Moats, Wifllam, NMENV
. Cc;: King.Laurie@team9jl.epa~gov
subject: Draft Mixed Waste Landfill Groundwater Monitoring Comm.ents pet citizens request

Wlll. the attached comments are draft and may have some changes, although f gon't expect major
changes; One of the questions pe~ining to groµndwater flow does not have a comment. l'U be out all
of next week, but should be back in office Mon. the 20th. I induded two versions, wordperfect (the
orginaij and word (converted from wordperfect). (See attached file: mixedwlaridfcomm.doc)The

commentors are Chuck Hendrickson, Scott Ellinger, and Rich Mayer.{See attached
file: mixed~Jandfcomm.wpd)

This inbound em.ail has been scanned by the MessageLabs Email Security System.

DRAFT

. DRAFT

DRAFT

DRAFT

DRAFT

Mixed Waste Landfill Groundwater Monitoring System. Comments

Question 011 Purging of Wells for Sampling: EPA recommen$ the low-flow purging m~hod
for collecting future .groundwater samples at the wells around.the Mixed Waste Landfill {MWL).
This method will reduc.ethepossibilityofaerating VOC:samples.~uce.turbidity_qfthe
samples, and minimize damage to the well screen or sand pack. The current method .involving
higher flow rates·(from: 2-4-liters per minut.e) increases the possibility oftutbid samples which
contain colloids; If low-flow sampling is not possible. Sandia should evaluate and propose
alternative methods to collect samples with acceptable parameters.

Question on. Laek of Knowledge on Speed of Grouadws.ter in. two Aquifers! Answer
pending.

Question on Nickel Contaminatlon in MWt: EPA reviev.,-ed the DVD of the video camera log
of MW~l. The video clearly indicates corrosion of the stainless steel well screen, which is
composed of nickeh chromium, and iron; the m,et.als found in the weU'_s groundwatet samples.
Sin,ce C<lrrosion problems wouhi mask any nickel or chromium contaminants from the fandfili
EPA cannot conclude whether there is oontam.ination in the well from the landfill.
Question on 2 Baekgrolffld Wells Need~,,One in eacll Aq1ilfer: Currently~ EPAbelieves that
only_ one bacqro~ well is needed in the- AF facies; which is conskkred the uppermost aquifer
underRCRA
Q11estion on using.Low Level Tritium Aa~is: EPA recommends that a low lev~J tritium
analytical method_ be,used in the future {at.l~t periodically): Tritium is a very mobile
constituent and should be a good tracer (hi~ quantity WQS disposed'of at the •~~I) to.
determine whether contamination above backgrpwid:Ievels-from .the landfill has reached the
aquifer. EPA recommends using the Low Level with Electrolytic Enriclunent {LLEE}tnethod
with detection limits down to about 03 pCi/L. This method has been useci at iANL for
determining groundwater contamination witlt great success. The University of Miami's Tritium
Laboratory can perform this analysis. EPA recogl)~ that th~ current analytical method is still
protective of the ~undwater standard (MCL) of20}000 piC/L.
Question on Dl'lllillc Wells within the Landfill: Monitoring wells are normally located around
the perimeter of a landfill. AweU inside a landfill would not be part of a monitoring well
network to determine if there are releases outside the landfill. Drilling through known
contamination will also increase the chances of cross contamination b«ween shallow and deeper
zonei;, Such a well poses a risk of creElting a direct conduit for contamination ftom the surfa® to
the aquifer. RCRA regulations do not require groundwater morutOl:ing within a landfill; rather,
the detection monitoring systemis to be located at the point of compliance, which is the
hydraulically downgradient edge of the unit or waste management area.
·

Question on Drilling Meth()ds for Well Installation; Tbe preferable drilling 111ethod for
purposes of ground water sampling is the onedult introduces the least amount of foreign matter
into the aquifer,.forbothmechanical (i.e•• well damage from pore plugging) and chemical
l'ea$0ns.
Questl(m on Aq_tlifer Characteristics at the MWL: There are two. distinct aquifers at the
Mixed Wast.e Landfill, the AF and the ARO. This distinction is evidet1.t in
clearly different
pQtentiometric surf.aces for the two units. The AF aquirer has very low a.verage hydraulic
conductivity (1.81 ft/day) and appears to have some beds with vertical hydraulic conductfvity
low enough to act as confini~g beds. EPA recognizes that the AAG facies is more productive
and that wells screened in both zones will likely be "controlled" by the ARG facies.

me

Also, the flow directions·~ different. The AF aquifer flow direction is to the westRsouthwest.

The ARO aquifer flow direction is the west-northwest
Also noted is the elevated nitrate contamination {4-S ppm) that is found in the monitoring wells
screened in the uppennost portion of the AF aquifer, .but is not found or is in much lower
concentrations in the wells (1-LS ppm) screened in the ARG aquifer.

Question 011 lnstalling Monitoring Wells in the ARG Aquifer: Additional ~onitoring wells
are not needed in the deep ARG aquifer initially. The "uppermost aquifer., under RCRA is
consideredthe AF faoies and is.wherecontamination from the landfill will be found initially.
EPA recognizes that th~ AF facles has very low conductivity and is unlikely to be.used for
production purposes. However,. ifcontamination is found in 1he :AF facles, then vertical
delineation ofcontamination would be required by .installing wells in the deeper zones of the
aquifer (All{} facies).
EPA Review of tile Borehole Well Vid1q: EPA reviewedtbeDVD•s of the borehole vid«>s
provided by Sandia Natioµal Labpmtories ofmonitoring wells BW l, MW l. MW2, MW3t MW5
and MW6. MW t indicated the most corrosion ofthe stainless steel screen. MW3 showed much
less corrosion, with MW2 and BW 1 ind.icating minimal corrosion. .Several of the wells had a
brown colored uencrustation like'' material on the·screen. MW-3 also· had a foot long ·hole in the
PVC casing at 40 feet, exposing the annular grout.

Question on the Moan Evaluation: EPA did not review the Moats evaluation due to other
factors of the groundwater monitoring system which made the review of that docUment not
pertinent.
Below is EPA"s technical evaluation of each monitorilig well at the Mixed Waste Landfill.
BW1:

This monitoring well needs to be replaced due to the met that the water levels
have dropped to beJow the~· interval (verified by
video log). The replacement well should be located east
(hydraulically upgradient) oftJie mixed waste hmdfill and
screened with a PVC screen across 1he water table in the
AF facies/aquifer.

·

MWl: This well should be replaced due to corrosion of the stainless steel screen which will
mask certain metal constituents, The corrosion is corroborated by the video log
and the exceedances of chromium and nickel. Also, the lower part of the screened
interval filled with sediment. ln addition, the welt is located mostly upgradient
or side gradient of the landfill and is unlikely to detect contamination. A
replac~ent well· should· be located on the western boundary of the .landfill and
screened with a PVC screen across the wa.tertabJe· in the AF facies.

is

MW2: The well is cross gradient from the landfill, so it is unlikely w observe releases fi'om the
landfill. The camera video log indicates very little corrosion and this is confirmed
by,no exceedanees of chromium and nickel. EPA recommends this well be used
to measure groundwater elevatio~ unless corrosion problems occur later.
MW3: This monitoring well should be replaced due to some corrosion (much less than MW ;.1)
ofthe stainless steel .screen which js verified by the vjdeo camera log and the
analytical exceedances of chromium and nickel. Also, the water table has
dropped al.most below the screened interval. Of notej there is a foot long hole in
the i>VC casing at 40 feet that appears to be the result of efforts to free jammed
equipment. The replacement weU should pemaps be moved closer to the unit
boundary and should be screened with a PVC screen across the water table ofthe
AF facies.
MW4:

This well .should be ·plugged to "shut off" th~ communication between the
Alluvial Fan (AB aquifer and the Ancestral Rio Grande (ARG) aquifer; Both
aquifers (AF and ARG) are mixing in thisweU, with the more pl'()ductive ARG
aquifer providing the bulk 9fthe w•r and controlling the water level. The
RCRA regu1auom do not require placing a well within the landfill boundary, as is
the ease with thi~ well, Such a well poses a risk ofcreating a direct conduit for
contamination from the surface to·the aquifer, particularly if the locations of the
disposal ceUs are not well known/accurate.

MWS: The inrent of this well appears to be monitt:>ring the alluvial fan strata, because the screen
is nearly all within that strata However, fb.¢·well screen extends slightly into the
ARG deposits and according to the water level, is actually monitoring the ARG
facies instead of the AF facies. The water level in this well is about 10 feet above
the top of the~. indicating an upward gradient. AJso~ this·well .had grout
placed inside the well (not the annulus) and it is highly questionable whether this
material was fully removed from the screened interval (sand pack) or formation in
order to obtain representative groundwater results. A replacement well
monitoring the water :table AF facies. should he located adjacent to the westem
landfill boundary, approximately 200 feet southeast of the current location.
MW6: This well is acceptable for monitoring the ARG aquifer, although it's location (not a
desirable distance, .~proximately 500 feet west) is not adjacent to the landfill
boundary. MW6 is a good as a control point for helping determine flow

directi()ns in that straUJ. The water level in this well is approximately 15-20 feet
above the top of the s ~ indicating the confined nature ofthis aquifer.

Summary, Detection Moa.itoring Wells Needed: EPA recommends that the Mixed Waste
Landfill have three
detection monitoring
wens at the unit's·
point _of compliance,
its western boundary.
The wells should be
fairly evenly spaced
and located to intercept
expected potential

groundwater releases
to the uppermost
aquifer, the AF f.acies.
Two of these wells are
mentioned above as
replacements for wells
MWl and MW3; a
third well also needs to
be installed
approximately 200 feet
southeast ofMWS.
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ENDORSED
flral Judlclal Olatrlct Court
FIRST JUDICIAL DISTRICT COURT
COUNTY OF SANTA FE
STATE OF NEW MEXICO

~~ZOOB
8..nta Fe, Alo Arriba &
LoaNamoa Coumlel
pOBaJc2288
..... Fe. NM 8760442tl&

No. D-0101-CV-2007-02627
NEW MEXICO ENVIRONME~T
DEPARTMENT,
Plaintiff,

vs.

CITIZEN ACilON NEW MEXICO.
a New Mexico organization,
Defendant,
and

THE ATTORNEY GENERAL OF NEW MEXICO,
Intervenor.

ORDER DENYING
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

AND

ORDER DISMIS51NG COMPLAINT fQR DECLARATORY JUDGMENT
AS A MATIER OF LAW
THIS MATTERcomes before the Court upon the New Mexico Environment Department's
Motion for Summary Judgment on its Complaint for Declaratory Judgment, and the Court. having
reviewed the pleadings and heard argument, finds and detennines as follows:
A.

The TeehLaw Report doea not con1titate "tlloagbt procea1es" and i1 a pablie document
under the Right to Inspect Public Record1 Act.
1.

Under the Right to Inspect Public Records Act (or "Act"), Section 14-2-l. NMSA

1978 {2005). thought processes are not public records. Sanchez v. Board ofRegents, 82 N .M. 672.
675, 486 P.2d 608. 611 (1971 ).
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In Sanch<1z. the Cl'1urt reasoned:

[W]e must detennine whether we should give legal character lo the demands of the
curious who cannot patiently await the final result of a salary contract negotiation.
We would deny the 1ight to inspect these records of the Board of Regents on the
subject of salary contract negotiations before the task was completed. It would not
seem fair that the general public should know the contents of an offer of salary to an
individual conceivably prior to the receipt ofthe offer by the contemplated employee,
As· indicated in the Mocl~·wcm c.ase ... we would not take away the right of the
Petitioners to know about salary matters, but would merely suspend or defer the
privilege ofinquiry until 1h~ Board of Regents reaches its final conclusion. i.e .• the
culmina1ion of the contract between the board and the individual.
82 N.M. at 675-76, 486 P.2d at 611-12.

3.

The Court distinguished MacEwan v. Holm, 359 P.2d 413 (Or. 1961 ). st.ating:

In MacEwan . ... the defendant sought to inspect data relating to nuclear radiation
sources collected by the Oregon State Board of Health. The Oregon Supreme Court
held that the data involved were 'public records' for purposes of inspection by the
public. This <.-:ase can be readily distinguished from the instant case inasmuch as
scientific datn obtained is the result of testing ,,fat least one facet of the over-all
purpose of the research. In MacEwan ...• this phase of the research had been
completed, whereas in our case we only have an offered contract with no finality
attached to it.
Sanchez, 82 N.M. at 674-75. 486 P.2d at 610-11.
4.

In Stat~ ex rel. New.wme v. Alarid, 90 N.M. 790. 795. 568 P.2d 1236, 1241 (1977).

the Court quoted the following excerpt from MacEwan:

"'Writings coming into the hands of public officers in connection with their official
functio11s should gcneraUy be accessiblcfto mctttbets nftl1e p·ublic so that there will
be an opportunity to detem1ine whether those who have been entrusted with the
aftairs of govem1nen1 are honestly. faithfully and competently performing their
function as public scrvantll:. ·Public business is the public's business. The people
have the right to know. Freedom of information ('about public records and
proceedings) is their just h~ritage .... Citizens ... must have the legal right to ...
investigate the conduct of (their) affairs.•·•
(Internal citations omitted) (alterations in original).

2
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Having conducted an in ,·umera review of the TechLaw Report. and accepting the

Depa~ment's foctual assertions in the light most f'avorahle Lu the Department. even though the
Department is the moving party. this Court finds that the situation before it is more akin to that of
MacEwan than to that presented in Sanchez. The Report is an expert, o~jective, scientificaJly-

ori~ted assessment rather than evolving thought processes preliminary to actions like contract
negotiations: scientific analyses an<l conclusions arc at Jea~t one tac-et ofthe overall purpose of the
report; and TechLaw's tunction as an objective expert was complete when it submitted its Report
and the Report has suftident finality attached to it. See Sanchez, 82 N.M. at 674-75. 486 P.2d at
610-1 l (distinguishing MacEwun); ~-f Slate ex rel. Blon,:hard v. City ( 'omm ·r.t ,rfClovis, 106 N.M.
769, 771. 750 P.2d 4(,9. 471 (C't. App. 1988) (rejecting the opportunity to expand the "thought
processes" exception set forth in Sanche7. so as to exclude from public inspection employment
applications. resumes. and reforences received for a government position that the government
argued were part of a preliminary employment negotiation process).
6.

This matter involves more than individuals' impatient curiosity in the salaries of

publicly-paid employees. ( 'ompare St1n<:hez. 82 N.M. at 675. 486 P.2d at 61 t. Instead, it implicates
the public's contid~nce in whether its government is acting in accordance with its statutory
obligations. with its publicly-held positions. and with l'>hjective. expert assessments.'

See

Newsomt!, 90 N.M. at 795. 568 P.2d at 1241 (quoting MQc£wm1. 359 P.2d at 418).

7.

Rather lhan pointing to the type of preliminary negotiating data at issue in Sanchez,

it appears that the Department i.s essentially anempting to use this case to establish a general

•, Nothin1~ in this Order should be read to suggest that the TechLaw Report contains any
indication that the l~nvironmcnt Department is not acting in the public"s interests or pursuant to
its statutory authority.
3
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principle. See Mcm. in Support of Mtn. at. e.g., 12. 27. An agency :,;hould not fear revelation of the
· objective technical information provided hy the experts it has retained, nnd the Department's
general ~once111s that ··"dissemination could easily lead to mi:..infom,ation or false conclusions about
the [Dcpartmenfsl business·•· can he readily addressed by lhe Deportment explaining to the public
its ~sons for the choices it makes, thereby deterring the speculation and presumption ofimproper
motives that secrecy engenders and allowing the public to judge tor itself whether the Department
is acting in accordance with its statutory obligations. See id. at J2. As noted by our Supreme Court,
..'[p]ublic business is t-hepublic·s bu.~iness ...' New.f/ome, 90 N.M. at 795,568 P.2dat 1241 (internal
citations omitted).

8.

Under the Act. the Techf...aw Report is a public document and not merely thought

processes.

B.

Non--disdosure is not justified by "countervailing public policies.,.
1.

·•[A] citizen ha~ a fundamental right to huve access to public n..--cords. The citizen's

right to know is the ntle and secrecy is the exception. Where there is no contrary statule or
countervailing public policy, the right to inspect public rec(lrds must be freely allowed.'' Newsome,
90 N.M. at 797. 568 P.2d at 1243.
2.

The rationale and analyses set forth in paragraphs 4 through 7 (.)f subpart A, as well

as subpart C. of this Order .:ire also pertinent to weighing ..the benefits to be derived from nondisclosure against the hann which may result if the records are not made available:• ,S'ee New,r;ome.
90 N.M. nt 797. 568 l'.2d at 1243. The harm that may result from secrecy is depriving the public

of the the .. opprntunity to determine whether those who ha\'e hecn entrusted with the affairs of

government are honestly, faithfully and competently performing !heir function as public servants:•
4
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Id The Department's tear of inhibiting intra-ugency candor and confusing the pubJic does not
outweigh the potential harm to the public caused by nondisclosure in that the Department can
explain to the puhlic the way the Report would be used and its rel:lSons for its choices .

.3.

The Tech Law R~port is markedly different from the type of information at issue in

Newsomt•. There, the govcmmcnt had solicited personal information from individuals that was vital
to the government cntity·s cmplnyrncnt procedure. the entity had promised the individuals that the
information wr,uld ~main confidential, and the promise of confidentiality coincided with a
reasonable public policy justification. See id at 798. 568 P.2d at 1244. The Court concluded that
diwlging that information would not have been in the public interest, presumably becau!ie it would
jeopardize the puhlic's tn1st ruthcr than promote it. See id Here. secrecy would jeopardize the
public trust. The l>cpartmcnt"s general concern about prolectfng intra-agency candor is not a
countervailing public policy that outweighs the potential hann from non-disclosure or the benefits
to be derived from disclosure. (.'lid. at 797. 568 P.2d at 1243.

C.

Executive privileRe is an exception to disclosure under the Act'11 ~otherwise provided
by law" provision. but executive privilege does not justify nondisrlosure of the
TecbLaw Report.
1.

The ..as otherwise provided by law'' exception C()ntained in Section 14-2-1.A( J2) did

not create. hut necessarily t.'11mmpasscs judicially-recognized constitutional privileges. (;t: State

ex rel. Allorney <ienem/i•. First .Judicial v;,.,,. Cmm. 96 N.M. 254. 257. 629 P.2d 330. 333 (1981)
(indicating that nlthnugh ··fn)cithcr lhc Rules of Evidence nor other rules of this Court provide for
an executive privilege! .... recognition of an executive privilege is required hy the Constitution of
the State of New Mc,dco··).
2.

Privileg\!s bas1.xf on the i;onstitutional separation of powers cannot be legislatively

5
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eradicated. (_'f Estule <?(Romero\!. Ciry,~(Sanla Fe. 2006-NMSC--028, ,i,i 16-17. 139 N.M. 671,

677, 137 P.Jd 611. <ii 7: Fir.,·1.ludidal Di.~,. Ct. 96 N.M. al 2.58. 629 P.2d al 334. The Act gives
no indication that the Legislatum int~n<led to require disclosure of constitutionally privileged
information. The T.l:!gislaturc ostcnsihly included the catchall exception in the Act in order to
provide for exceptions required by olhcr sources oflaw. whkh include valid statutes. regulations.
constitutional prnvisiom~. and ca~e law.
3.

This Court will not interpret the executive privilege under the Act's ..otherwise

provided by law exception·· any more bro:-idly or narrowly than the privilege has been defined by
the appellate courts of' this State.

Cf.' Blan,'.hard,

106 N.M. at 771. 750 P.2d at 471 (foregoing

opportunity to t.~xpunsively interpret n.--cognized exception).

4.

While:: Defondnnt has requested access to the T!!chLaw Report pursuant to the Act

and not through disc()very or cvidentiary rules. this Court finds guidance in lhc Supreme Court's

executive-privilege unalysis set ·forth in Fir.~, .Judicial District ( 'mirt. ( 'ompure Romero. 2006NMSC-028. at i1 18. 139 N.M. at 678, 137 P.3d at 618 (indicating that rather than finding that the
Act•s exclusions created c\-idcntimy privileges. the Court was using the Act .. to gt1ide [it] in
appraising public policy conc~rns hased on legislation enacted by the legislature pursuant to its
general police powers'').

5.

A mcrnhcr of the executive branch of state government enjoys the right to claim

executive privilege. hut the right is not absolute. Cf Fin·t.JmliL'ial Di.,·t. Court. 96 N.M. at 258. 629

P.2d at 334. More srccifo:ally:
The mere fact ... thar tht! executive depanmcnt holds intonnation and claims
cxt.-cutivc privilege docs not of itscdf render the information exempt from judicial
pn,ccss. Nor docs the fact tl,nt the privilege is of C(lnstitutional origin make the

6
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privilege i.1bsolutc. An a.hsnlutc privilege would conflict wilh the cnnsti!ulional dutv
of the court.-. to do_iustice in matters brought befun: it.

·

Id

6.

··1 Wlhcn this privilege comes into confrontation with other values or interests which

are alsc.l pro_tectcd by law. a huhmcing. nfthc protected interests mu:-.t he undertaken by the courts."
Firsl .Judic:ial Di.~t.
7.

<'ourt. 96 N.M.

at 258. 629 P.2d at 334,

The primary purpol-c of the Act is to provide access to public records. ,\'t1e R()mer<>,

2006-NMSC-028. at 41118, 139 N.M. at 677. 137 P.3d at 617: m·cord New,\'ome. 90 N.M. at 795,568
P.2d at 1241 (quoting Mr.tcF.wan. 359 P.2d at 418). The Department rcaffimts that purpose.

indicating that lhe stntut~·s purpose is --disclosure to the public of the workings of government.''
Mem. in Support of Mtn. at l. The Snpreme Court hns referred to a citizen's right to hnvc access
to public records as .. fundamental:· and has said that ·•rt]he citizen's right to know is the rule and
secrecy is the exception:· New.wmw. 90 N.M. at 797,568 P.2<l at 1243.

8.

Although the Environment Department is within the executive branch. the

Department is a lcgisblivdy-creatcd entity with lcgislnti\'ely-determined functions. and the
Department's execut ivt' pri vi leg~ clai 111 must be balanced with olher i ntere~ts that are also protected
by law. See ~enen1lb-' Rmn<~ro. 2006-NMSC-028, at ,r 16. 139 N.M. nt 677. 137 P.Jd iil 617; First
Judicial Di.,·t. ( 'rmrl. 96 N.M. at 25St 62() P.2d at 334~ Nc,..,,•,w>mt'. 90 N.M. at 795. 568 P.2d at 1241

( ..Writings coming into the hands of puhlic officers in cnnm.-ctinn with their official functions
should generally i'lc accessible hl mcmb~rs of the pubJic so that there will he an opportunity to
determine whether thnsc \\ho have

h('.Cll

entrusted with the affairs of government arc honestly.

faithfully and competently pcrfi)nning their ['unction as puhlic servants .. )~ c.f NMSA 1978. § 9-7 A-3

7
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(1991) (""The puq,o!:lc of the lkpllrtmcnt of Environment Act is to esta.bli:-h a single department to
administer the lnws and ex~rcisc the functions relating to the environment fom1erly administered

*

and exercised h:,, the h~nhh and environment department."): NMS/\ l 978. 9-7/\-4(2005) (··There
is created in the executive branch the "department of environment". The department shall be a
cabinet department ......).
J\~i-uming that lechLaw should he viewed as un employee of the Department for

Q,

purposes of this analysis. this Cc,nirt halanccs the gt-"11eral interest:-; of the Department and of the

public in promoting intra-governmental candor against Defendant's interest as a memher nf the
public in assessing whether the Department is acting in accordance with its statutory obligations,
the Defendanrs interest in having confidence in the Departmt:nfs ltse ofo~iective. expert findings.
and against the policy reasons behind the Act as well a.ci the statutes creating the Environment
Department.

cy First .Judicial /)isl. <:mm, 96 N.M. at 258. 629 P.2d at 334. The means by which

an agency's legislatively-directed uction is te:;ted is by 1nemhcrs of the public having access to
information that will enahle them to evaluate and challenge that action.

795. 568 P.2d

i1t

(f.' Newsome. 90 N.M. at

1241 (quoting Mc,cEwan, 359 P.2d at 418). The Legislature created the

Department in ordi::rto administer the laws it enacts. the public's access to the type of report at issue
here is an intert.·sl prnli;:ch.:d by law. and allowing accc~s

10

the scicntitically-based final report

respects the separation of powers. (_'/: Fir.iii .Judidul Di.lit. Court. 96 N.M. at 257-58, 629 P.2d at
333-34. The Department poi11ts to no information that would·harm the puhlic if disclosed but only
to a general concern over protecting 1hc DcpArtment"s ··business:·
10.

lhi" Court concludes that the halancing lavor1- disclosure uf the Tech Law Report to

Defendant. l_'f Firs/ .l11didal J)i.,•r. Courl.

l)6

N.M. ,lt 258. 629 P.2d at 334.

8
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ITISTIIEREFOREORDF.RF-DthattheNewMexicoEnvimnmt!ntDcpartment"sMotion
for Summary .Jud~ment on the issue of disclosing the Tech I .aw Report is DENIED.

IT IS Fl'RTHF:R ORDERl~D that the Dcpa11mcnt ·s Comrlninl for Declaratory Judb'lllent
is DISMISSED AS A MATTER 01+' LAW.
ENTERF-D this! {_I.._, _ _day of October. 2008.

t/a,i,,,,,~/ Jo.-'\

J:J__ __

DANIEL A. SANCHEZ. Di«rict Judge
Division VII
Copies to:

Tennis L. F(.)x
Assistant Oencn\l Counsel/

Nancy L. Simmons
120 Girard SE
Albuquerque. NM 87106

Special Assistant Attorney General
P.O. Box 26110

Santa Fe. NM 875()2
David K. Thomson
Scott Fuqua
Assistant Attorneys General
Nt'!w Mexico Attomey Gcneral"s Office
P.O. Drawer 1508

Santa Fe. NM 87504
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560 Golden Ridge Road, Suite i30
Golden, CO 8040i
(303) 763-7188
(303) 763•8889

FAX

v✓Ww.techlawinc.com
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January 3 I. 2006

Mr. David Cobrain

State of New Mexico Environment Department
Hazardous Waste Bureau

2905 Rodeo Park Drive East
Building One
Santa Fe. New Mexico 87505-6303

Reference:

Work Assignment No 061 l 0.31 O; State of New Mexico Environment
Department, Santa Fe, New Mexico; General Permit Support Contract; Sandia
National Laboratories; Technical review of the Probabilistic PerformanceAssessment Modeling of the Mixed Waste landfill at Sandia National
Lt1boratories, presented in Appendix E of the Sandia National Laboratories (SNL)
Mited Waste Landfill Corrective Measures Jmplemenration Plan (the CMI Plan),
dated November 2005; Task 2 Deliverable

Dear Mr. Cobrain:
Enclosed please find the deliverable for the above-referenced work assignment. This deliverable
consists of comments developed during a technical review of the Probabilistic Pe1frmnanceAssessment Jo,.,fodeling of the ivfixed Waste landfill at Sandia National Laboratories (the
Assessment), which is presented in Appendix E of the Sandia National Laboratories (SNL) Mixed
Waste landfill Corrective Measures Implementation Plan (the CMI Plan), dated November 2005.
The selected remedy for the Mixed Waste Landfill (MWL) is a 3-foot-thick soil cover, with an
underlying biointrusion barrier, which is considered by the Assessment.
The deliverable presents numerous comments that request further clarification in the Assessment.
The following points are significant issues discussed in the deliverable:
Section 3.3 indicates the minimum thickness of the cover is set equal to zero as a bounding
value to account for a worst case scenario in which complete erosion of the cover occurs at
some point during the 1,000-year performance period. Although this scenario is for modeling
purposes only, irthe scenario runs indicate the potential for erosion of the soil cover, then
design modifications may be necessary to demonstrate ongoing integrity during the
performance period. These modifications may include additional run-on/run-off controls,
which would not directly impact the actual cap design. Also, Section 3.3 states that the cover
integrity will be maintained, however, it appears unlikely that the United States federal
government can or will be able Lo maintain the integrity of the cover for the entire 1,000-year
performance period. Consequently, the cap should be designed to require litlle maintenance
and preferably none at all.
Tables E-3 and E-4 indicate that the ,vaste zone thickness and vadose zone thickness were
modified to accommodate the modeling of cadmium beneath the M WL waste zone. This is a
significant deviation from the input parameters for other constituent modeling. Table E-3
explains that the cadmium waste zone was increased to simulate the maximum penetration
AilArlTA • BOSTON •CHICAGO• DALLAS• ornvrn • NEW YORK• OVERLAND PARK• PHILADELPHIA• Sl\(RAMENTO • SAN fRAtlCISCO •SEATTLE• WASHmCiTON. 0(
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1v1r. David Cobrain
January 31, 2006
Page 2
depth of the coolant water that may have carried cadmium. Correspondingly. Table E-4
indicates a decreased thickness for the vadose zone for cadmium modeling. These
modifications were not discussed in Section 3.3, nor were they justified in the Assessment
The Assessment should be clarified to explain why the maximum depth of contamination was
used as the waste zone thickness for cadmium. yet the maximum depth of contamination was
not used for any of the other constituents considered by the performance assessment modeling.
Section 3.3 discusses the dose via inhalation and dermal adsorption for gas-phase tritium, but a
similar discussion is not presented for radon gas or gas-phase PCE. A similar discussion frir
inhalation and dermal adsorption doses for radon gas and gas-phase PCE should be presented
in the Assessment.
Section 4.2.2 discusses the proposed neutron probe system for monitoring moisture content
beneath the MWL. In order, however, for the neutron probes to detect a potential. but not
determinate, issue with infiltration through the soil cover, the water will move through the
biointrusion barrier. the waste zone, and then the vadose zone prior to detection, which will
require a considerable length of time. More importantly. the percolation of water through the
waste zone will leach waste constituents, thus increasing contaminant transport from the
M WL. The neutron probe system is more reliably a vadose zone monitoring system for the
waste zone, rather than a tool to determine loss of integrity in the soil cover. Moisture
detection within the biointrusion barrier is a more reliable location for detection of infiltration
through the overlying soil cover.
The NMED should consider the Assessment's language regarding trigger level exceedance.
Tech Law prepared a comment regarding the trigger discussion in Section 4.1 of the
Assessment. Of particular concern, however, is the discussion in Paragraph 3 on page E-59a,
which indicates that SNL will negotiate the use of trend analysis to determine action following
an excecdance. Paragraph 3 states, "The length of this period [for sampling after an
·exceedance] and the increased sampling frequency will be negotiated with the NMED. Once
the increased sampling data have been collected, the data and any resulting trends will be
evaluated to determine the significance of the excccdance .... " The use of data trends for
trigger evaluation is not typically performed and not usually negotiated as an option to
determining the statistical significance of each exceedance. The transition from compliance
monitoring to detection monitoring can be based on a single exceedance, according to
regulations and federal EPA guidance. In addition, a single exceedance can be used to initiate
an interim corrective action. SNL, however. proposes waiting for an indeterminate time prior
to determining that an exceedance requires initiation of further action. Tech Law is concerned
that this may be a defixto assumption of regulatory authority.
TechLaw reviewed the probabilistic performance-assessment model as requested; however. we
have reservations regarding the level of detail presented in the Assessment. Compared to typical
repons for modeling studies. the Assessment is very brict: particularly when considering the
complexity of using a Monte Carlo approach with multiple models, scenarios, and constituents of
concern. In general, the Assessment provides a narrative report of a probabilistic model that is
presented as a "black box." The Assessment discusses the input parameters and selectively
presents output results, but we do not have adequate information to assess that the ''black box" is
operating satisfactorily. The Assessment does not present a discussion regarding software quality
assurance - we do not know how \Vell the various models work separately or together. Also. the
Assessment docs not provide a critique of the modeling runs. except for an occasional qualitative
statement. In contrnst, a typical modeling report is a detailed and exhaustive presentation that
addresses the conceptual development and construction of the model (i.e., the data quality
objectives. the sofhvare code, etc.). the software quality assurance performed (including software

Mr. David Cobrain
.la11uary 31, 2006
Page 3
validation and verification) to assess model performance both separately and \\hen working
together, the details regarding specific inputs and outputs for all runs of every scenario, and a
quantitative analysis of the sensitivities of the input parameters, including an assessment of the
bias of the model toward specific outputs. The Assessment. however, does not provide this level
of information and we caution its acceptance without a full understanding of the "black box."

The draft of the deliverable was e-mailed to you on January 31, 2006, at
david.cobrain(qJstate.nm.us. The deliverable is formatted in l\1icrosoft \lv'orJ 2000. lr:ou have
any questions, please feel free to contact me at (303) 763-7188. Ms. Paige Walton at (80 l ) 4512978. or Mr. Gary Walvatne at (503) 557•%98.

Sincerely._

.j 'J,1- c -r .J.

f,L..

.lune K. Dreith
Program Manager
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Albuquerque, New Mexico
Technical Review of Appendix E,
Probabilistic Performance-Assessment Modeling of the
Mixed Waste Landfill at Sandia National Laboratories,
of the
Mixed Waste Landfill Con-cctivc Measures Implementation Plan
Dated November 2005

The following comments were developed during a technical review of the Probahilistic
Pe1:f<Hma11ce-Assess111ent Modeling of the .,\fixed Wasle Lmu{fill at Sandia National Laboratories
(the Assessment), which is presented in Appendix E of the Sandia National Laboratorks (SNL)
Mixed Waste Landfill Corrective Measures Implementation Plan (the Cl'v11 Plan). dated
November 2005. The selected remedy for the Mixed Waste Landfill (MWL) is a 3-foot-thick
soil cover, with an underlying biointrusion barrier. which is considered by the Assessment.

2.

MODELING APPROACH

2.1.2.2

Recent Cover Perforntance Modeling (pages E-19 through E-20)

I.

The last paragraph of Section 2. l .2.2 states, "Present conditions ,vere simulated by
modeling infiltration through various thicknesses of an engineered cover, while future
conditions were simulated by modeling infiltration through various thickllesses of soil
under natural conditions {i.e .. the 'natural analog')." This description implies that present
· and future conditions are simulated using different designs (engineered cover vs. natural
conditions. respectively). however. Section 3.4.2 clarifies that the engineered soil cover
reve1ts to the natural soil conditions around the landfill. Provide a brief clarification in
Section 2.1.2.2 regarding the evolving soil conditions within the cover.

3.

PERFORMANCE-ASSESSMENT MODELING OF THE MIXED WASTE
LANDFILL

3.1

Scenarios and Performance Objectives (page E-23; Table E-1, page E-24)

2.

Section 3.1 references Table E-l. which presents a summary of scenarios and
performance objectives. The performance objective for Scenario I references 40 CFR
264.301 for the performance objective for water percolating through the landfill cover.
Although the performance objective value for hydraulic conductivity of I 0- 7
centimeter/second (cm/s) is correct. the reference is incomplete. The maximum landfill
liner hydraulic conductivity value is provided at 40 CFR 264.301. but this specifically
addresses the bottom liner system. The hydraulic conductivity requirement for the
landfill cover is promulgated at 40 CFR 264.31 0(a)(S ). which in turn refers back to
§264.301. Revise the citation to also include the reference to 264.310(a)(5).

3.2
3.2.1
3.

Pcrfomrnncc-Asscssmcnt Models
FRAMES/MEPAS (pages E-23 and E-25)
The first paragraph of Section 3.2.1 states that lead, cad1niun1 and radionuclides (except
radon) were modeled using the Framework for Risk Analysis in Multimedia
Environmental Systems (FRAMES) and Multimedia Environmental Pollutant
Asses:m1ent System (MEPAS I simulation tools. Section 3.2.2 states, "A separate model
was used to model the transient transport of tritium at the MWL." The reader, however.
does not learn until Section 3.7. I that tritium was also modeled using FRAtvIES and
MEPAS. Revise the text of Section 3.2.1 to indicate tritium was modeled using
FRAMES and MEPAS, as well as the separate transient transport model.
1

The second paragraph of Section 3.2.1 indicates MEPAS is capable of computing
contaminant fluxes for multiple routes, including radioactive decay. The paragraph states
further that MEPAS was used only for the source-term and vadose-zone models and not
to model radioactive decay. In contrast, Section 3.2.2 indicates that the transient model
for tritium and perchloroethene (PCE) accounts for contaminant decay. Clarity why the
111otleling of radionuclide transport through the vadose zone does not incorporate
radioactive decay, particularly since this is a feature of MEPAS.

3.3

lnput Parameters and Distributions (pages E-26, E-31t and E-32; Tables E-2
through E-5, pages E-27 through E-31)

4.

The first paragraph of Section 3.3 references Table E-2, which provides a summary of
input parameters and distributions of constituents used in the modeling. F ootnotcs "b"
and "cl" reference an EPA fact sheet for tetrachloroethene; the fact sheet was reportedly
accessed on the U.S. EPA website at w,vw.cpa.gov/WG\VDW/dwh/t-voc/tclrnchl.html.
but it is not referenced in Section 6, References, of the Assessment. The fact sheet was
not available at the web address provided and the input parameters. therefore. could not
be verified. Provide the fact sheet as an attachment to the Assessment and update the
website address for the fact sheet, if available. Also, revise Section 6 to include this fact
sheet among the references. In addition, provide all other internet-referenced data as
attachments to the Assessment and cite these sources in Section 6.

5.

The second paragraph of Section 3 .3 states: "The minimum thickness of the cover is set
equal to zero as a bounding value to account for the possibility that complete erosion of
the cover may occur in the future. This is a conservative bounding assumption since the
intent is lo maintain the integrity of the cover at the MWL." The reasoning behind the
minimum bounding value for the cover thickness is logical and allows modeling of a
\\'Orst-case scenario (i.e .. no cover). As the selected final remedy for closure of the
MWL, hov,'ever. the 3-foot-thick vegetated soil cover {with an underlying biointrusion
barrier) should demonstrate ongoing integrity during the 1,OOO-ycar performance period.
If there is a possibility for complete erosion of the cover during the performance period.

then the cover design may require modification to mitigate lhc potential for erosion.
Further, it is unlikely that the United States federal government can or will maintain the
integrity of the cover. as stated. for the entire 1.000-year performance period. Since the
performance assessment. as defined in DOE Order 435.1. is required to ''demonstrate
there is a reasonable expectation that performance objectives established for the longterm protection of the public and the environment will not he exceeded following closure
of the facilitv." then the cover design should mitigate the potential for a reduction in
cover thickness due to soil erosion or other causes. If the full design thickness of the
cover can not be reasonably assumed for the 1.000-year performance period. then
evaluate additional run-on/nm-off controls for the soil cover and the area SlllTOtmding the
IvlWL as necessary, to mitigate any reasonably anticipated damage to the cover during
the performance period.

6.

Section 3.3 does not discuss the modification of the waste zone thickness and vadose
zone thickness to accommodate the modeling of cadmium beneath the MWL waste zone.
even though it is a significant deviation from the input parameters for other constituent
modeling. Table E-3 indicates that the cadmium waste zone thickness extends 93 feet
below the maximum depth (thickness) of the MWL waste zone. Table E-3 explains that
the cadmium waste zone was increased to simulate the maximum penetration depth of the
coolant water that may have carried cadmium. Correspondingly, Table E-4 indicates a
decreased thickness for the vadose zone for cadmium modeling. Clarify why the
maximum depth of contamination was used as the waste zone thickness for cadmium. yet
the maximum depth of contamination was not used for any of the other constituents
considered by the performance assessment modeling.

7.

The fourth paragraph of Section 3.3 discusses the dose via inhalation and dermal
adsorption for gas-phase tritium, bul a similar discussion is not presented for radon gas or
gas-phase PCE. Clarify whether this dose discussion is applicable to all gas-phase
constituents considered in the Assessment and, if so. revise the discussion accordingly. If
the dose discussion is only applicable to gas-phase tritium, then revise Section 3.3 to
discuss inhalation and dermal adsorption doses for radon gas and gas-phase PCE.

3.4
3.4.1
8.

Water Infiltration through the Cover
Model Description (pages E-32 and E-34; Figure E-3, page E-33)
The first paragraph of Section 3.4.1 states the modeling study of water infiltration through
the cover was "discretized by placing computational nodes at predetermined vertical
spacing in a conceptual soil profile to evaluate the performance of a cover 3 ft in
thickness." The model evaluated a soil profile that was actually 6 feet thick in order to
avoid impacts due to boundary conditions, but these impacts and boundary conditions are
not discussed. Thirty nodes \Vere located within this 6-foot-thick soil profile; however.
the discussion does not describe how or ,vhy the 30 node locations were predetermined
within this soil profile. Explain the specific impacts caused by boundary conditions.
Clarify how and why the computational node locations were predetermined.

The conceptual soil profile for the infiltration model, as discussed in Section 3.4.1, is
presented side-by-side in Figure E-3 with nodal discretization used in the UNSA T-H
model. As illustrated. the conceptual soil profile does not correspond to the components
of the MWL soil cover cross-section. The soil profile illustration is dimensionless; i.e .• it
is not clear whether the soil profile is 6 feet thick. Also. only 23 of the 30 computational
nodes i,,vithin the cross-section are shown: in addition, the nodal depth locations can not
he determined from the illustration. Figure E-3 indicates sandy loam is use<l throughout
the entire thickness of the soil profile; although sandy loam is a good soil for growing
vegetation. it is not satisfactory for the construction of a landfill cap with a performance
7
objective value for hydraulic conductivity of !0" cm/s. Revise the Figure E-3 conceptual
model to clearly indicate the components of the M\VL soil cover (i.e., subgrade layer,
biointrusion barrier, native soil layer, topsoil layer, and vegetation) and their location
relative to the MWL waste :i::onc. Revise Figure E-3 to include a vertical scale for depth
(i.e .. inches or feet below ground surface) and the locations of all 30 computational
nodes. Clari(.v the soil type specified for each component of the soil cover.

4.1

9.

4.2
4.2.2
4.2.2.1
I 0.

Trigger Evaluation Prnccss (page E-58)
The second paragraph of Section 4.1 states " ... any recommendations for corrective action
because of trigger exceedances will be based upon data trends rather than upon single
detection values above the trigger level." This discussion regarding data trends does not
present any timeframe for trend analysis (e.g., length of time or number of data points in
exceedance of a limit) nor does it describe what constitutes a trend. Data trends may be
useful for long-term assessment of constituent releases and coITectivc action
effectiveness; however, triggers are typically evaluated based upon the statistical
significance of each exceedancc. For example, a spike in a constituent's concentration in
groundwater samples collected around the MWL requires a move from compliance
monitoring to detection monitoring. This spike may also indicate the development of a
plume requiring an interim corrective action, rather than possibly \Vaiting for several
years to determine whether a trend is present in the data prior to acting. Revise the trigger
evaluation process to determine the statistical significance of each exceedance of the
groundwater protection standard for the MWL.

Proposed Triggers
Vadosc Zone Monitoring Triggers
Moisture Content (pages E-64 to E-65)
The first paragraph of Section 4.2.2.1 states, "A significant incrense in moisture content
beneath the landfill may in<licate that the disposal cell cover may not be performing as
originally designed, and that infiltration through the cover is greater than originally
predicted." Section 4.2.2 discusses the proposed neutron probe system for monitoring
moisture content beneath the MWL: however, the three probe holes (200 feet in length at
a 30-degree angle from the surface, or 173 feet of total depth) should not be relied upon

to measure significant increases in moisture content due to infiltration through the co\'er.
In order for the neutron probes to detect a potentiaL but not determinate, issue with
infiltration through the soil cover, the water will move through the biointrusion barrier.
the waste zone, and then the vadose zone prior to detection, which \Viii require a
considerable length of time. More importantly, the percolation of ·water through the
waste zone will potentially leach waste constituents. thus increasing contaminant
transport from the J'vIWL. The neutron probe system is more reliably a vadose zone
monitoring system for the waste zone. rather than a tool to determine loss of integrity in
the soil cover. Moisture detection within the biointrusion barrier is a more reliable
location for detection of infiltration through the overlying soil cover. Consider revising
the proposed trigger for detection of infiltration through the cover to include
measurement of moisture directly beneath the 3-foot-thick soil cover. Also. the
biointrusion barrier may be designed ,vith geosynthetic drains to carry any moisture
within the cover system out and av.:ay from the soil cover and the underlying waste zone.

FIGURES

I 1.

Figures E-13, E-15, E-19. and E-24 present a graphical illustration of the sensitivity
analyses performed for some of the constituents addressed by the Assessment. The
figures present histograms to compare b.R 2 for constituent concentration and dose.
Clarify why actual concentrations and doses were not presented in the sensitivity
analyses.

