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IN TBB UNttBD STA'l'f.S DISTIICT COURT 
FOR THB DJSTaiCT OP NBW MEXICO 

ALBlJOl]ERQOB DIVmON 

UNlTBD STATES OF ANEIICA, ) 
) 
) 
) 

Plaintiff, 

v. ) CIVIL ACTION NO. !n-ol10.M/D1S 
) 

SPA11.1'0N TECBNOLOOY, JNC., ) 
) 
) 

DIIINDANT'S pw IN SllttuJlT Ol MOTION m 
SJAY, DISMJSI OJ DANSI'ERaDNJJI 

Sparton Technolou, lne. c•sputDG-, request~ that tlli.s case be stayad, dlamiased or 

ttansftned to tbe United State.t District Court for abc Nortbem Distrla of Texas, DaDu 

Divisioa far tba followin& mu•oaa: 

L 
lNT.RODUcroaY STATFMENT 

There hu beal pendina in fcdcnJ court iD Dallu, since Aupst 1996, a lawsuit 

brought by Spartoo that involves lhe IIUIU: iuuo presenced by tbia acdoSl - how should 

impaeu to the eovimnmellt usociated with a SpAnM ~ plant be addres1eltl 

Since October of 1996 thele bu beal an admlDiatratlve ptoceedina before the United States 

&lvironmental ProCecl:ion Ap«.y ("EPA, • Jeciml VI) in Dallal- dw also ICCb to ideodfy 

how tha WM impactS ro son and cmnodwater sboukl bci ~ 

P. ODS 

SOO!'II sTitmt"-13 roa sn L600 tTS ZOZ IV~ sz:gt I~ L61tOttO 



.~PR. -Dl' 97tTUEI 10:38 US ATTY NM ACE UNIT TEL:SOS 766 3380 

In 'february 1997, the Ulli.S S1atel ~ a third pmce&iina. thll action. to 

identify a remedy far addrellin8 tbMe aama i!QJIQCtl fD sail aDd lfOUDdwaler wociated with 

a Sparton maDutedurinc plant. tbe United States Wl.l requiled to brlq thia acdoft u a 

compuliiOCY countadaim in tbe Dallu Udptioll. 'l'btrcf'ore, this ICtiml must be dismiaMd 

or 5t&yed. 

Evea it the cla1mJ of tbe Ullitld States ill IIlia lawsuit ue not compullory 

countllrdai.ou in tbe DaDu Udptlnn, they could bave beeD bfoucht in DalJu u permlutve 

countertlaiml. Doiq 10 woukt have bccD mo& ~ far the particl who are alreldy 

lltiptins both judidally and administratively lB. DaDas. The United Stat.ea cb.oae msleld 1D 

apand tb prw.'in1 both numericaJly and popapbJcally by br:lngiJll suit Jn Albuquerque. 

'Ibis case should be Mud In DaJiu. 

D. 
FAC'mAL BA.CKGitO'CND 

The facts releYant to this Motion k) Stay. Diamiu or Tranlfer Veftue ue lat&tly 

undisputed: t 

Spartoa opated a manufacnD:in& plant al 9621 Coorl Road N. W. ill Albuqllll'q\ll, 

New Muico from 1961 to 1997. At this plant, Spartoll used varioul solvents in the count 

of its defen5e-related ma11ufactudng operatiOD.. In 1be 19801, Spartoa became aware that tbl 

method by which it llaDdled and disposed of spent solvents had caused unbltezld.ed re1euu CD 

groundwater at the p1am. Spanon aotifte4 approprlale autharlliea of this dilcovery and 

1 'I'M iaJDnall:lca ia alie IIIDCtiaD .ia taba &am lha t:OIDplaiDt Ia tWa ~ tho eoq~laiat ia lba IWIII 
lldJ.U.. •"*"*' - Bda"hi&. A, I to .. a1114vil of JL I .. App:~~;:·-· il ~ ....... •~t.,. 10 ... 
pleadie.. .· 
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entlad I.Gto Cllladed dUcussiau with various recuJatmy qeacla. 1besc ditcuulaoa 

culminated illlllldmUII.mllYe order oa COUCill (•Aoc•) betlftlt.D Spartm llld tbe EPA 

office in Dallas. 1he AOC ~ bow lbe llflftl of the IOillnd poulldwater impl.ctl 

would be dete.rmfned and ~ I PfO'*I for ~iq a plan to deal with thole 

fmpads. The AOC c:allcd tbc report cltUilinJ buw tbc impN.il would bi~Mk:bu~d tJ. 

•Cctrectivc MCUUIC Study• \CMSj. UIUkt die WDU of tbe AOC, If the BPA approved 

Spartcn's CNS, it wu JeqUired to accqJt die remedy Sputoa recommeuded ill the 011, 

But the BPA dkl DOt live up to its promfJc: In November 1992, Spartca submitted Ill 

inldal draft CMS. Almost four yean later, ln. M'ardl 1996, dl.e EPA submitted lla1 

commcnb in 1Vbidl Jl requested the draft eMS be reviled. Sputoa dmdy IUbmlttld • 8nll 

draft CMS to t21e EPA ill May 1996. ra the cws. Sparton JdeQtifted a recona~ remedf 

to p!I!Vent an iDcreue In the amount of imparud ~ Uld to recluca fNflt _time the 

«tDceftrration of IOlveatJ in the JIOUDCfwaler. Ill June 1S)g6, the EPA approved the CYS, 

with concern1, but, in violation of the AOC, rcfwed to accept SputOn'l recommeaded 

remedy. Insraad, tho agency made a final deciJion selcctift& a ret!ICdy other than the ane 

Spartm recommended. 

In .Aucuat 1996, SpuTOil sued :&P A in fedela1 court In DaDas because the acency bad 

violated its obliptiou under the AOC, in setecdnc a remt.dJ. EPA made no abjectSm 1D 

venue in the Dallu Udgation. 

In Scpfembef of 1996, and appalaltly in respcmse tD the Aacust Jawsuk, EPA issued 

an initial adlhilli$ltatiYC ordct (•IAo•) to Sparton. Under tbe tr::rml ol tJw mder1 Sputaa 

wu reqUired to implement a remedy otbcz than what it ~mellded in the CYS. :EPA 

P. 007 
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~ Splrton to pcoceed with dlo zemadJ EPA cllole in Ia •fiD11 docllioa, • Spartm 

objected tD the IAO, aDd the reaoludon of that objectim it the IUbjcct of a cumat 

administrad'Ye pmceedtnc before BPA Reefal VI 1D Dallu. 

Delpite diD ~ of tbrle two peadine actlolls. the Uni1ed swa, em behalf at 

EPA, flied tbfal&wault on Pebl'DIIY 19, 1997. That actiOil occuaed mo.n: than eipt yean 

after the AOC was emam and JDCn tban 13 yan after EPA flnt lwf natka of lmpa.ca to 

JDi1 and poundwarer. 'Ibroup lhiJ lawsuit, EPA mgestl that conditioN tbal have 

remained relatively UIIChallpd tor aeven1 )Sa, somehow oaly now prqent 111 •tmmifteDt 

and nbautial CDdanprmcnt• to human bcalth ar tho ellVftonmeftt. 

m. 
AJI.GUMENT AND A'DTHOJtli'IIS 

A. 'nit pnseut lawsuit llhiJUid have bea bnqht u a CCDpU)sorJ eoaatadaim ill 
the DaiJu Lltlptioa. 

The claims the EPA usata againa SpiMl ill the preaant aotioa should propedy be 

brought u oounterclaims ill the peMiftJ Dal1aa Utlpticft. A COWlterclaim is compubary •if 

1t atbes out of a ttaDaaction or occ:mtoac:. tba1 il dJe subja:t matter ~ tbc opposing party'• 

claim. •2 COUI1I bavo cM:n tbc tama •m110tioft• and •oecmmu:e• flw'ble and realistic 

t Perl. 1. Ciw. P. 13(a). 

' l'fiHIIIwN l..tJoal rr..IGit No. ~ Y. Elkrrl. 503 P.lclllH;'l191·(10dl ar. 197'). 

P.OOI 
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claim arises out rL Che aame tnniiCCion or ooe>" 'CPCC ia wbcda ~hem u any Jocic:a1 n:ladoa · 

between tbe daim and tbe propaaed COUil1lrdaim. • 

"TraftSaCtiaaa• is a word of ficdbla lllfUiq, It mq c.unprdlcad I ICdcs of 
1DU1J occ:umnce~, depeacflna act ao muc:h upoD the ~ ot their 
~ U upoa tbcir Joatca1 I"Wfnnabfp, I I o Buallial facta aJlepd by 
appeiJaat Cldl:r illto ud CCNtltUflt in part the c:awe of aetioA • ford\ In the 
COUDtadafm. nat they m not pRdJdy ldMtiD&l, or dl&t 1118 Q111Df.lrdalm 
embraces eMjdmaJ &llepbs . • • does DOt Dlltter. To hold otbt.rwiJa woaJd 
he to rob tbiJ braach of lbe ruJo of all ~ m"'nmc, liDce the flea 
relied upon by die pllimitf rarely, if ever, are, bllll putkNJatl, tha same u 
those caaadcutiDc the dcmldanr•a eoau.l8l'Ciaim.5 

ne p1 of both tbe Dallal Utiptioa ad lhe ptaent lawsuit is 10 ddl!:nlllaB the 

. pmpe:r remedy far Spaztca to QlldenaD at tbe Coon Road plant. Clt:ady then il a klpiJ. 

teladonship betweea the DaDu Urlprfan, ia wliJGh Spatton chaJ1enga tho BPA'I mJthority 

co CDforce ita IAO wllt.eb claritlc:ation of bow a remedy is to be seiiCWd, and tbe prae11t 

lawsuit, ift whleh lbe EPA te41*tl this court enter a rantdy. Con~equeody, the paeat 

lawsuit should ha~ beell filed u a compulsory COWltlldaiJn ia the Dallas Litiptioa. 

Bec:auae the PRat lawmit should have beeft filed u a compulaory counterclaim in 

the Dallas Utipdoa, ddJ CouJt may diJmlM, elljoin. or tnnlfer the pteiDDl lawsuit. • 

Abacnt special ~ tbe ftrst filed of two CCIDJ*IDI Jawsuitllbauld bave prlodty.' 

Altl\oulh DOthing in Rule 13 prevent& lblftUnc of a duplicative acdoa Instead ol & 

4 IlL. at 1191-91. 

' Jt«nW v. ~~ew rwt ~"&a\., m u.s. m, tSto. 4G s. a. 367,171 (1926). 

1 ~ .IDGfar Jft. 0. v. C-0-2\MJ JlW ...... Co., 342 U.S. 180, 183-14. 12 S. Q. 2IJ, 221 (1952) 
(bolctiq dJ.al cllJtdo& 001111 11M diacredc~A awtt --- to 11q or di.mia a J1R! w t1bar>c 2'cur ..,. 
7talulltimo~t c.,. ~~~. Jtlriw 0//fM -~ • c. a,., m P.Y Jdt, 5111 (10Cia ar. lJ71) C)oWJq • 
diatrfet OOilft lw ~ ID Cnlufclt' a ~J,I), - • 

. · 
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compuhary COUillllldalm. tbe ftJJq of tbe eecoad acticll ;oatzawaa the parpose of 

awe 13.1 •IdeatlJ, oaoe a c:ou~t bccomeAI aware that a actioa ODlt.t docket blvolvecl a 

claim lballboW.d be COII1JKl1dY COUDterClllm Ia IDOtbet pcodinl fedenllait, it wm ., ltl 

own procoasm.1• •• Coulequcftt1y, wt~eD two ICiiOnl are JoP»Uy interdepecldent sudL tbll 

the secGDd ftleclactioa coold bave beea b.rou&bt u a compubotJ counta'daim in 1he ftnt. 

the IOCCIDd ftleclacdoD lhouJd be aajoiud •to prevent multlpUclt.J ot actloal and ., ~ 

raoludcn bl a llncJe lawlui1 of all dlspu111 ariJ1Dr out of comiNlll matter~. •• 

In ceftCdl, wMil u. 8diOil betc:n a court iJlw1vea a claim that lboulot1 be a 

compuliOIJ COUDtetc1alm in IDOtber peodin& fed.en1 IUlt, tbe coun lbould *J its OMl 

proceedincs or dismia tbe eliim.11 'lbo aaxn1 rule esista beca1IIC the detl:rmlnab of 

toma lbould be left to the tedera1 court bavina prior juridcdoa, where qaesdons ofveaue 

may bo ruolYed punuaat to a motioD to ts.uater under 21 U.S.C. t1404(a).a 

CmJequc:atly. wbta it appears rba1 claimJ Jn the prese11t suit woa1d be I compoiJory 

COUDfm'C]Aim in the fint filed acUon• fhe IICOIWl ftled Jdloa abouJc1 be sca,ed. D 

• 14. •" <~' ~ A. WrieJie • Altlmr 1. MJDer c•waaJ~t a:~. Fflllmll I'Ncta llllll 
~ t 1411, 11 142-43 (7ad a 1990 .t: ._ 1MI). 

I WrlJbS. NiiJar,lllG. 

• s. ~ Qwr. Ot. '· ,.,.,, S71 u.s. 57, 60, 83 s. a. 101, 110 (1062) ( ..... die,.... 
ot Pecleal ._. o1 Civil rro.~att 13(•)); ,., -.1 •• t:Net110 ~ T&IOI 0a. Y. ~ r«»~ a... 110 
P.M 97. 91 (lOCh Qr.) ( ...... iq .... fiW .... b......, juciJIIICU...._ Mdoa t.r .Uepd ,.._. 
iaMnpnwet W aliMdy '-- Cll n ed ill fcdeftl 6biat OQM fa C*IUO..), CD'f. tlr.:riW. 340 U.S. 116, 
11 !. a. .t6 (1J50). 

u Republir: ~ Cclrp. 11. ~ ~CIIIIiou, 1!c:., 634 F. SUpp. 767. 7A (D. W"um. lJN), 

a M. 
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HO~ 

To pteYalt muldple Blfpdoa betwcca 1he ame patia orv.ocvnla, the SIJDD l.uuel. 

tbi1 C4mt may also ctismin tile pze:wmt ICiioA." Ill the altcrnative, tbla Coun may traaftr 

me preseftt Utlpdoll to tk Northem District of Texas 10 tJw il may be joined with tbe 

DaiJu IJtfptioft. IS 

B. 'Dais eoart ._ the audlorlty to tnnd'er Tale In tbe iDterest ol J.&,e. 

1. · Sectla. 14CN ol tbe JudlclaJ Code allliWI tJall Court to tralftr tU piWII& 
cue to uy dbtrid when tbe ldlaa lld&Jd haft been bna&bt-

Uader secd01l1404 of the Judidal Code, lbia Court may, ill the int.est of justi&:e, 

transfer the praeat lawsuil to any other diltrlct or dlYisicll wba cbe Jawlllit mipl have 

been brou&ht.1
' The pmpose of lleCdoD. 1404 Is to pmreat waste of time, energy IDd 

money, IUid to prctect litigants, witlle&lellftd the pubtlc apJnl& umec::eu:uy hlcoavcniiDCI 

and upsse-.17 The seedoa ref1ccts a daire to baYc federal clYillllitt tried in abe fedaal 

system at the ptaoc called for i1l the par1icular case by considentioas of ccnvenience and 

juadce.IA 

M lfll, I· I•, !)=c.,_, Llttla. & J.,.,. Y. 1M~ c-,, 5C P. Sllpf. 1317, 1320-21 
(I.D.M.Y, aU) (~ &It ftW IIIII Ill) cllllllill MCCIIId filed......., i11:wMDa •ztilllt 1M-,..._ ---t-1). 

II &. • ..... ~,Edward~ B,.,., llllldtiMI, .-.• us F.JJ). 543, 545-4d (91. D. VL ltM) 
(ld4iq t111t llmlk 1M ooadidltioa WO&llclaw 1M~ ot j1lllloe wta. daima IIICitcld bJ phintifrt ia 
em. lllill _,. oat fll dl8 - ......mm); ~. 1ftllr cl PmttU, lJtC. 'K ltiCII c-t. 0.,., 2SI F. 
Sapp. 4"7S, 474 (S.D.N. Y. 1966) (tnalfilrriaa, iiMCel4 of di.._ftt, ,._ cWmdu!t ~ lbti Jl wllld 
..., COIIIpllllory c:ouae.dlia ill 8nt fiW .cda.). 

'" &e. 28 U.S.C.A. t 1404(a) ("lor IN~ olpaftiM IIIIi wi'B r:•, ia lbamren.tof',;ua., a 
lf1*ict COUit 'IM'/IDMfer afl'/ cMIIIC:Cb. ID e)' odi« clilb:ia ar dlvWGill v.ilen illllip& lllvt ~ blautlilo, 

1' Va Daa "· .8GrNct, 376 U.S. 61~. 616, 14 S. a. IOS,_&c}9 (11'64). 

•· 
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7.TO~ 

d.emoastrates tbat: (1) WlmUI is pnp.r in the trlll.lferur diJtrlct; (2) W~~ue IDd jw .. dlcdoll 

are proper lD the tnnlfcR:e diltrict: and (3) the trusfer williCM tbo COil\"CCDiaGco of die 

parties, ~ conveaimce tJl me 'ft'itnesa, and the inta'est of jusdce. lJ lA paaiq Oil a 

modOil for tnnsfty, lhe ctiJtrict judp IDUit cumldcr the mammy faam1 ID llgbt of aD 1M 

drc:umataacct of the CUL W Jkcanw tbl tuk ol weighiq tfac &don .accaaari1y iDvolvu 

•a luge degree of llbGety and latitude, • tbe dedaiaa to tmnlfDr is COIIUIJiUIIIID 1M IOUIId 

disar.doo ol the dtltdct judp. a 

2. Tbe pnsaut KtioD llmJcbt lulft beea braa&Jlt'l .Ia the .Nordlenl Dlmtd af 
Tau. 

The ara.mrmy facton set out in sectloG 1404 are mat ill lbl prl*l c::a-. Fin&, Wlllll 

is proper fn this Court. The Resource Coose.rvaticm IDd hc:owly Act (R.CIA) provide~ tbat 

tM BP A may inltituac a judici.al prl) 'tltdfncm •t~~e appropriate di&trk:t amt. •» This Court 

is an appropriate forum under section 1391(b)(2) of the Judldal Code. which ptO'Ii.des dW -a 

cM1 action whcnin jurbdlctfon is not founded IOiclJ 011 dM:ni1y of citizeaPip may. CSCC(Jt 

u provided by law, be broagbl Ollly i1l • • , (2) a judicial distrlct iD which a IIUbsaanda1 put 

of the eo~=tt or omilalaaJ giviAg rile to lhe claim occund, 01 a IUb"Pntial put of tha 

11 V~ y. ~ 11'1 P. lapp. UGO, 1167 (N.D. DL 1'"). 

11 ~ Y. VM .&rwll'o. W~, '796 F,2d 217, 2lt (7dl Cr. 1N6). 

:a 2'bar &ufml ~ c.p. ,_ J111ri1M1 ~-- • C. er.p., 579 P.2d Slil1 S67 (1011l 
Cir. 1!178);,.. .w 1'tptr ~rr:l'flit C4. •• .,.,, -4$4 u.s. m, w. 1m s. a. 252. 256 (1981> cap~.-.., 
IMllediaa 1404 p. OCIQitl ......, ~ Ill.- did daarile olftwut .,. ttmWIIlaa). 

• 41V.s.c.A. 1 en. •· .... 
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property that la tho IUbject of tbe ad:iaa is situated • • • • wa Beamle tbe tmpaet.ed groaDd 

water ia located wi.tbia lbia judk:ial distrk:t, ve:aue la proper Ill tbb Court. 

But thl. Ktiaa •miaht bave been broucht• in the Northern Dillrlct of Tau II welL 

A. federal caun'1 power to tnDJfer anacdaa tD uother diJtrid UDCSez Bdoll 140'00 u 
depcndeftt upan wbedler tbo ICdoG •might have bcc:a brought· by the plaintiff iD the 

tmllf'erce district.,. Whether the IICdm IOUght to be U'Wfem4 COIId have ball brwpt 

iD the transfetee ciJ.strid JJ evaluated II ot lbe time the suit to be trwferred WU filed,21 It 

the action mi&bt !law bela b%Ougbt as a counte!claim Jn a ~ 1Dit, the plaiatift1 

abWty to tabe tbe ldioo by couaraclaim ID 1M ll8ftlteree dlmlct will sadaty die •m~&:M 

have beea bmucht• requiremea& ofleCdoft 1404(a). • 'l'1laetcn, ia !be rare cue when 

both parties. ue already l1dpdDg lpiDit oao lnOCher fA the I1'IDSforeo diSUid, the plaiotiff'a 

abllity tD bdna itJ c1alm u a counterclaim in tbe transferee dillrict qualifia Cbe tranaferel 

diltrict aa one wtwe the acdoa •ungbt haw beea brou&bt •~' 

. D 2111.S.c.A. I 13P1(b)(1). 

II JJ'~ tr. J,.,.,, Ja U.S, !3$, 34l-44. ICJ S. Q. 1084. (()19.90 (1J60); C.,.. ~lrmf' Co, t. 

,.._, '" F.MAI, 691 ClOda ar.lt65). 

• ZJ,., s. r.,., .,. ....,... ..,_, Ctq.. '"~ P.2.t ti40, 1141 <• ar. 19114). 

a ..u. bttlwrrltJI,liiC. .. u.s. Dm- O./ilr c..""'· o.fCIIl., 503 1'.2&1 JM. sn (9Cia ar. 1974); MM also.-. T~ MilT_,.. c. •· Jlllld ~ c.p.. m '· ._,. 50. sus (t.t>.M.Y. 1J77) 
(fbiJDwiq AJ . ........,. a. ~ dill a plliarift'l ehilitJ lo briq • ldic:a u a c:oaatarc1aiiD ia • Kdc. 
pcGdiq ill theiiUiflree dillziclt qa&llfialllle ,_._ ~ aa oae ill w~ lllil •.qw llmt '-

., hroqbt·): ~ ~ v. Dllpl.a c.p., 317 p, .... 290, 293-M (D.I.L 1970) (precellq AJ. ~ 
ill Jlol<liq dul • p'llaeiff'alllility eo tm, •leldaa 11 • ~fa • acdoa ,...sa, ia tJ. .....,..._ 
dislrlct quali1b tbe ~ dilaid II C. ia wiiJda 1111& -.pt 'Jirle beee llrauPt"), 

CTO~ 

~ SM P11~ l'I'IN'- Co. ,, Fetl. &terr:J ,...,. <t3S P. Supp. 1234, 1231 (D. Dtl. U17) ("fUUl. 
L/, 1'lt4MriiW lavolvod Ciao 1IDiqoe Macfjfh olls&Yiq hofJl Pllti&IJI.sJ Jitip!inl llpill& aae ~!~~ather ia tile 
tnu~a~w diluicc. nm aa11 Clll1lfa cilia, ad AOC pea. ia ...; aa~--. ... blall&mlcL-,. 

-·-
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The lbiJit)' to mM the IUbjact matter of lbe tnnafcmd luis by CGUnU:rclaim Da I 

pencHag ldion in tbe trlllatine distritt b •sfpiftcant becautt it CNUrCS that a plaintiff wiD. 

DOt be trusfamcl to I forum where it bas IICt aJ.mady appeaed llld iJ DOt alllldy tnpaed ill 

Utf&ation with tbe def'mdant. •• It die plaWi1f bad brou&bt its cJiim u a cauneerclaim Ja 

tht pcadinc ldton, the other party eouJd DOt UYo objected ID the counrcrdalm OD tbe buil 

ofvarae ar judldJdlaft.3 AcconHncly, wbca the subject matter of the preteDt suit cauJ4 

have been raised u a counterclaim .Ia a peMiq auk iA tbe U8lllfe.ne di*ld, both YeDDe IDd 

jv.rllcUctlm are proper in tbe transferee dil1lict u welL 

Tbe BP A could have mod the )JR~Cnt action u a countercJaim in the DaiJu 

Utiption. the DaJlaa IJtigatim involves Sputoll'l cballeage to tbc EPA's au1boriay to iJsue 

md pnxeed tD en!o1ce tbo IAO~ botb hecmlM J.CltA and 1be aepmtiGft at ~weu dartriM 

do not permit the EPA to malntailllimultlDeoul administrative and judicial actiou, IDd 

because the EPA' a actions in issuing the lAO COI1fJ.icts wUb ita obliptioaa Wider tbe AOC. 

Under Rlllt 13 of the Federal R.ules of CiVil Procedure, 1DJ claim I delendlnt hu 

apinst a plaintiff may 'he filed iD a peadin& IGdoa, whether or DOt it aria out of tbe same 

" ..u. .,..,_, .503 r .24 1t 381. 

• .S.l.-. "- ~AI'rtoW Hrlt,_IMI CA, 214 U.S. 441, 451, 52 I. a. 231. 23!J-40 (19J2) 
-: (holdiq lbat ..... plai:atilfbdqll\li& ia tedcal ckrict ~ it ...,. iaell., jlatj.ticficw of til. COIId ... 

ftlf.IIWIC& to .UliMa. •• ....,.._. I) ia tbe lllit, iatWlac Mee parllilliQ( to~~ ~l 11,.,"" 
~L Owp. fl/ AM., J9S P • .Sapp. 917, 932.-33 (D. DilL 197$) (1lol4lq 11Y1t ~waived Ill~ to 
Wildie IDd proc111 • 1o cmnpaJ...., ~: .larrik -.. Ptlbll~ ~ C«p., 144 P.U 511151, m (W 
Ch. 1944) (boldiq lblt pWadlt'W ...Mel WMIIt al.jec:tia tD..,........ ~. tJJ.l i1r UlliMIIIliW 
Y • .4c:oN, 209 P.2.d 101, 112 (1Dtll ar.) ~ Ullt 10 iDdepw ••t~ ,_.,.., ___, '
cJUn~-paty plabdifl"• olllm), em tllttW, 341 U.S. 975, 74 S. Ct. 7116 (lt.M). 

-to-
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claims in tJtillawauit arile au~ of the ~n~~IICticll or oceunaacc that b the subject matter of 

the Dellu Udptioa, namely ID app:opdato raponte tiD eavlroumemal impecU auoctalld 

with tbe Spartan mamatacmrinJ planl. '111eaefom, EPA wu RqUirecl Co ftJo tbia lawmit Ia 

l)aU.s. 

At the dme the EPA ftled the preleftt lawsuit, the EPA bad the rlaht to.ftle a 

c:oaDterclaim m the Dallu Utiption. becauae it bad aot yet filed umawer ill dill caao.• 

Because the BP A abould have brought tbe ptUmt lc:Cioa U I ~teldaim ia lhc Da1Ju 

IJtigation, tlle Nartbem DisCikt of Texu iJ I diJbict wbere laU mi&ht baYe boeA broucJd for 

pwposet of leCdoG 140'. 

C. Tbe pns ellt Jawault IIIGUld be trmsferred to the Northena D11tr1ct fl Ttxas Ja file 
hlterelt of J'Uidre. 

The •infetest of jUJtice• is aa independent pamd tor IDUferrina venue." Wl1ca 

the interclt of justice is paramount. a.ad tho DOitlplndvo c:onw:nic:oec of the traaJferee lad 

uudinr forum• is not lipiftamt, trwfer UDder .sectioll 1404 is appropriale. • AA 

P. 015 

• Oa the IIIIo die HPA m.l d. }11'-.liGCioa,,...., 19, lm, & -*-~ ~ &W bJIU BPA 
t.ecl aa Mft~Nlll imnwmity, wu s-diqill. tta. DdM IJdalliaa, AlplblJ, lbe EPA ...WDG& a-_._ 
U. .,.,..... .. ~ cWa 1tJ ftlblt • ...,...,ttrlr- ia at. n.DII t ~ "- ..._ L Qv. P. U(d); 
Cirillrlt1Ja4 ~-w.. 2WN"" r .. o..ta. 111 P.24 UOJ, ll05 (tO!t ar. 1919) (Wdiat .w 
W. Tn"b. wida ~........,. QMI Lli'wt wi6 611 oldie U'ailr:dlela did aat wm.~CMD~p 
i 'If u liD~ &y filiaa tail • a plliMift), tl"l lla ~ J¥1f, 491 U.S. 505, Ill S. Ct. tQS 
(19tl). Ltwdlw, Mwvlr, of..t..6w il-w Mw .,_ ....pc.DJ ~a 1M BPA to tiJa a 
~ill 1118 Dallu Utipdoa. lhe EPA 11Mi,....,.llld a.o IiiJIIIO file 1114 a ~Ia SeePed. 
L av. P. 13(a). 

" S. DOIIII1il Y.. &to__,, 421 P. Sa:pp. 32. 33 (B.D. T-. 1V76);,. uliiJallrict Y. ~. T. .. 
S. '· ~ C.., lll f,2d 305, 310(1fn C:S.. 19SO) (•VIIIIIertbop&'O'IiMaeoldle ~ ilieDiiii"V I• priot 
ta .-ldq. a..fet Wider~ l404(a), daM tbe coaft 11M .... .ada ......... wiD be DDt_, ..... 
'*""•wieuc:o of dlo ,.,a. llld dleir ~ ba& ..._. tilt I il ill lbo ill&onltl ol jua., ~ 

• HiU'.IIW Proilw:tl v. A. I. u. • .r..e., 101 P. Saw- '714, m (J). ~a. 1.992) (IDallorliq br-=11 Df 
coctnet cue eo fidlnl diJtrid eoatt Ia Cllifomia wben .........,. •• •lilnlt 1114 lltiiD 1nr daiaa.,.. 
...... I). 

-11-
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important facu to MNidct whea cvaluadac the lDterat of juadce is wlu=du!r related 

Ud.ption Is pencliq iD another tarum." •[A]I a pmaa1 proposldcn. CUll lhould be 

transfmed to the diatrid where rclat.ed acdOill ate peadina. aJ& 'lbis p:ar:n1 rule exis11 

involvinc precisely tho same 1Auel are simultaneowty peDdlna 1n 4i1fmeDt DiJtrlct Counl 

leads to the wutetulncsa ot time. 01111111 and money that 11404(1) waa deaiptd to prevaat. 

Norcowr. such a situation is eonctuclvc to a nee of dillpaca 1JD0G1 Jitipntl for a trfalin 

tbe Diltrict Court each pmf'ttL •U 

Consequeetly, the •fint-ft.lcd• rule 1111 developed to addrt.u sfbJalhls wheD pmDd 

li!iptil.lll i• pendina in lWO c!ifferenc district COUIU. Whea two c:ouxu share conaureat 

juri.ldJctioft, the ftn&.m.l rule pws prlarity IG tile court where jltrladkttal ftDl attached. • 

Tbc pmtlilinJitmlud 11 <1m, ill tbc ~ ot compellin1 c:ircumnMm. the fint-m.l 

rule should apply." 

• N. (cllilta 1J a.... A. Wftp& & A1G1ur L Miller (-vla,ld & WiJiw1, FMIIIIl ~ II 
~ f 3154, ll27t (211ad. 1916)). 

,. .N]M, v. B. IM'I ~ eo.,., 526 P. SliHL 134, '74! (N.D. DL 1911) (qdnf .k Mrl .£adL 
CMuR'II Y. Flm NGt'lllll. c., .. 392 ,_ Sapp. at. 241 (N.D. m. 19'75)). 

" Coltlilwfrull Gt'lllll ~. Yo FBL-545, 364 V,S. 19, 26, 80 S. Ct. 1470, 1474 (1.960). fiJIJMIIIA CaiN 
-. ..4i.rcrlft 0,. t 341 p ,.24 It 82.. 

910~ 

• ~ eo.J CD. ... O..VE~wD c. .• '" P.a.u6l.-ua (lOdl Clr.). CM'f. -.-. 456 u.s. 1007, 
102 S. CL 2299 (1!)12); GcJI. ~ • ~ tJ0..3B6.,. ~ N. ll.R., tgS P. Supf. 249, 251 
(B.D. Mo. 199S) (~ lltmlrwcll..urti- Y, ANricu """'""'• P8t F.24 1002, 1004-1005 (Ida ca-. UJI). 

" M. (quadq .Mirrhu .tltfi,_, 919 P.24 .t 1005). 

-12-
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chaJlenp BUD'a drdslcm tD aWII'd thifty J*Oelll of Us phyaicll inapecdoft procuremcal to a 

sinp aJ11tnctDr tbrough a Small Bntin• AdmiDlltntioa plllltD caqet IOCially and 

.uwmic:aJiy disadvantqed buJincslcl. • HUD aqual tballbe con~ I ~ lhauld be 

transfmccl tD tbo llislriet of Columbia, where lbe OOfttnctor had filed a llmilu lawsuil 

qafnsc the same defmdanta, uaertfaa 1ba 1111111 claims. and ftlrfng tbe same .relW.• 

:Rempizing that tbae were slgniftclnt llmiladdel bctwem the Disuict of ColumbJa ca10 IDd 

tJ\e cue at band, the Colorado cou.rt eranlfermtlhe we to tile Disttk:t of Columbia 'for tt. 

convcmence of die puties and wit!W!H, in tiLe intetesl of j1Uidce. ... 

Similatly. ill O.Nl Col'lfmlltN tf Al/;ftlslmDII G0-386 "'· Jhlrlingtoll Non1tm& 

RatlTtKid, a group of railroad cmrien, ropraented by tbeir c:olkletiva barpiDiac apnt. 11Jed 

nit Ill fedaal ctiJtrict court in the Di&tdct of Columbia, -eking a court order teqUitiJII two 

labol' orprrizatfO!ll lo barpin narimaJly in peMiq collective blrpiD:ina. 41 AftJ:z several 

~dated Wei bad beeD ft1ed and truafcmd Co the D.C. discrlct court, one of tbc two 

de.feacbnt labor orpriutions in tbe oripW Diltrlct of Columbia Jawsuit filed nit in the 

Eutem Dbtrict of WWouri to compel tour raUroad cuden to barpin locUly.42 The 

railroad carilln in~ tho fint-filed rule and asked that tbe case be translerred to dle D.C. 

dlsttict' court.. The Eutan Dillrlct of Miaoud bdd that all the peadiq QICI presented 

• 939 !'. Supp. "'· '7!NoN (D, C4;11o, 1fM). 

• 14. Ill m-N. 

"': • 14. ll7PP. 

• M. .azn. 

• • 
• 14. .· 
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ozo rtJ 

choice ot IDJ oda p1aiDtijf.• In thiJ cue, the EPA's cbolas ofveaue ahould rect.iYe ag 

wef&ht, slJice honmina tbe SPA's cboic:c of waue u plalatltf in this second-filed Htlprlm 

would m CIICIICe cSqm«e SpuiDil ot itt cboice ot 'Vtll\18 u plamd« m the flrlt..m.d DaD.u 

Sec:oDdly, Spartcn, u th.e party mcMns far a trmlfer ot 'IIIIJ.Iea II abJo to meet ill 

lNrdco of sbowina thai lbe ori&inal fonun it ~~ ud that die plallldff woaJd aat be 

substanda!ly ~by a tl'Wfer.n AJ mted, it would be ~tad 

wutafa1 to lldpte the tame 1uues In both Albuquerque and Dada• Purtbamore, il is ao 

more incotl9aJieat for 1M EPA to Jldc:* ill DIJlu u oppoaed to Albuquercp. 'De most 

im.porlanl conveaieDCe conaidetad.oo il the aYiilabllilJ and COIIW"'ience of wl1DC18ea D Ia 

CODsiderin& ~ IYiilabilitJ .acl ~ af witncows, tbc trial CDI1It 1DUJt concmerate 

prlmari1y on m wttMIMI. Jl Ill the ~scm cue, Ill ICt fortb iD the atblcbed affidavit of ll. 

1an Appel, ~of Spartoo Technology, Inc., the ]OQriM of key wltnew:• identified 

Dallas II the most COilveaieat locadoo for lltlpdM, 

In tddfdan, ndlll. party's eounsd pndices bt New Maim. IDitad, Sparton'a 

aUomeys arc 1ocat.cd in DaDu. aDd the BPA'a IUOmeJ• are located In die District of 

• k MtiRrdl. c... .. .,. Fht!U'lii.L C.,.,BlP. Supp. ·242~vaa~~otSBC 
acriaa ..... cxxponiD .. WiWIIIII...,.,... co .......... diltrict ...... ~ ......... 
fawMd Ia IJiaknlpl=y proceeclilrc). 

• Sa Jl.,W Ht1rrtta ~ y. lltrri-. '101 F. Sofp. 296, 298 (B.D. La. 1.911) (rolltiaJ fUII..fiW 
rullt to na1cl IIIII& p~Udiff'• ddce of forma il Jivca ~ weicW). 

" &MIIilr4 OJ/IIIll ~ w..Jrlcolt a.. 74~ 1'. 8app. SN, 530 (W.D. Ad:. 1J90) ('f~Gdq 1$ Wftt'l a 
JdiDer, ,.,., ITtM:fl,. • ~ I 3849, II 259 (2d aL 1986)). 

a Dwpn v • .s)MNr Jl,;,. C.,., 110 P. Supp. W, 125 (S.D. Ta. 1993). 

• TIL 

-1·-
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-. 

Columbia. The Jocadoo ot MmJel bccomu a sipificanc fKtcr wbla, u -, tho pdmuJ 

OOUDsel for neitber party inwlftd 1A puallel1idptim pradlca ia the tranaf'aor ctistda, 

~llluiy if~ faclara alJo point to a lt&Diftr. J& 

In this cue, tllerdn, COilllderatkm of coavenieDce do DOt mzv1ete 1bat th1a adiaa 

continue in New Mexico. Oa the CDDttlly, !t would Ulldoubtedly be more coovenlellt tar 

bmh putles to ~~y tbe cue cmly oace irl DaUu thaD ~~a attaDpt eo maJnmm panDel 

JitJ&atkm.• The publia imereat t.rvon lpCIOdy uul ~ dispuCD ll'IOlutbl. 

Consequently, it favan cbc redudm of an lasuea lrlsing out of oae cpJJOde In 0118 

forum." ID the preseat cue, QORijdmtiml of jadicW efffdt.ncy fat oat\W.iP uy otbCt 

possible convcrdeoce considcr'aliGn. Because tbe DaUu Lidptioa and lbe ptaeat lawnlt 

invohe idefttical parties a.nd illaes, and because raobation of 1M DaUu x itiption ma, 

reDder this proceecBna moot. Spartm requeD, in tbe interest of justice, lbat thlJ lawsuit bo 

tranSferred to the Northem Di.strkt of Tau, so 1bat it may be cooaolidated with the Da1laa 

IV. 
CONCI.DSION 

Sparton has demoftstrlted tbat tbe molt apprcpriate fo:um fat tldJ ICdco iJ Dallu. 

The Court lboulcS atay. dismi.u or CransCel Ulia ecdm. 

• Drp., 110 F. Saw-111126. 

• &M, "·I· 71111Jq, 133 P. Supp. ll H1 (~•..vial ~baa Sa.aciiJ ~ of tilip«iq ill &Mat bu. 
would,. .... dwa hadlhip o( ""'"''""•,..... Jidpdca Ia llodl_~ • 

. · 

-11-
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eald 
Aaomlfa...IDr Deteadat 
Poll Oftlce Box 1881 
AlbaqUique, New Memo 17103 
T~ (S05) 76$-5900 
Fax: <'OS) 768-'7395 

THOMPSON A ICNIGBT 
A Profeulcoll Cmporadal 
Jama B. RmiJ 
1 'm PaciJic Avenue. SUite 3300 
'DtDas. Teal 75201 
TetepMu: (214) 969-1102 
Pu: (214) 969-1751 

ATI'OllNBYS POll DEPENDANT 

Cmri1f!CATB op SERVICJ 

On tbe 31st day March, 199'7, a true UCS:correct copy of the fotlloiDa documeot Wll 

sezved 0poa all cnanleJ of l'CCOI'd by hand-de1ively ud CMiriJiaht JIICkale eqna. 
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