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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
ALBUQUERQUE DIVISION

UNITED STATES OF AMERICA,
Plaintff,
CIVIL ACTION NO. 97-0210-M/DJS

<
ot Nt S Nt N o o N Nt

Sparton Technology, Inc. (*Sparton®) requests that this case be stayed, dismissed or
transferred to the United States District Court for the Northem District of Texus, Dallas
Division for the following reasonx:

L
INTRODUCTORY STATEMENT

There has been pending in federal court in Dallas, since August 1996, a lawsuit
brought by Sparton that involves the same issue presented by this action —~ how should
impacts to the environment associated with a Spanoa manufacturing plant be addressad?
Since October of 1996 there has been an administrative proceeding before the United States
Environmental Protection Agency ("EPA," Region VT) in Dailas - that also sceks to identify
lmwﬂmsamcimpaculomilandgmnndwﬂeubouldbém
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identify a remedy for addressing thess sams impacts to soil and groundwater associated with
a Sparton manufactoring plant. The United States wast required to bring this action as &
compulsory counterclaim in the Dallag Litigation. Therefore, this action must be dismissed
or stayed.

Bven if the claims of the United States in this lawsuit are not compulsory
counterclaims in the Dallas Litigation, they could have been brought in Dallas as permissive
counterclaims. Doing 30 would have been more conveniant for the parties who are already
litigating both judicially and administratively in Dallas. The United States choss instead to
cxpand the proceeding both numerically and geographically by bringing suit in Albuquerque.
This cass should be heard in Dallas, |

IL
FACTUAL BACKGROUND

The facts relevant to this Motion to Stay, Dismisa or Tranafer Venue are lacgely
nndisputed:!

Sparton operated a manufacturing plant at 9621 Coors Road N.W. in Albuquerque,
New Mexico from 1961 to 1997. At this plant, Sparton used various solvents in the course
of its defensa-ralated manufacturing operation. In the 1980s, Sparton became aware that the
method by which it handled and disposed of spent solvents had caused unintended releases to
groundwater at the plant.  Sparton notified appropriste authoritieg of this discovery and

! The information in this scction ia taken from tha complaint in thrs lswwuit, the complaint in the Dalles
ltigation, attached as Bahibit *A," to the affidevit of A_ Jan Appel, which is attached as Bxhibis “A.* 10 this
pleading. -

-2-
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entered into extended discussions with various regulatory agencies. These discussions
culminated in an adminismative order oa consent ("AOC"®) between Sparton and the EPA
office in Dallas, The AOC described how the extent of ths poil and groundwater impacts
would be determined and specified & process for developing a plan to deal with those
impects. The AQC called the report detailing how the impacts would be addressed the
“Corrective Measure Stady® ("CMS”). Under the terms of the AOC, if the EPA spproved
Sparton's CMS, it was required to accept the remedy Spartoa recommended in the CMS,

But the EPA did not live up to its promise: In November 1992, Sparton submitted its
initial draft CMS. Almost four years later, in March 1996, the EPA submitted final
comments in which it requested the draft CMS be revised. Sparton timely submitted g final
draft CMS to the EPA in May 1996. In the CMS, Sparon ideatified & recommended remedy
ta prevent an increase in the amount of impacted groundwater and to reduce over time the
concentration of solvents in the groundwater. In June 1996, the EPA approved the CMS,
with concemns, but, in violation of the AOC, refused to accept Sparton’s recommended
remedy. Instead, the agency made a final decision selecting a remedy other than the one
Sparton recommended.

In Angust 1996, Sparion sued EPA in federal court in Dallas because the agency had
violated its obligations uader the AOC, in selecting a remedy. EPA made no objection to
venue in the Dallas Litigation. |

In September of 1996, and apparently in response to the August lawsult, EPA issued
an initial administrative order ("IAO®) to Sparton. Undar the terms of that crder, Sparton
was required to implement a remedy other than what it recommended in the CMS. EPA

-lm
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directed Sparton to peoceed with the remedy EPA choss in its "final decision,” Sparton
objected to the JAO, and the resolution of that objection is the subject of a current
administrative proceeding before EPA Region VI in Dallas,

Despite the existence of these two peading actions, the United Statea, on behalf of
EPA, filed this lawsnit on February 19, 1997. That action occurred more than eight years
after the AOC was entered and more than 13 years after EPA first had notice of impacts to
soil and groundwater. Through this lawsuit, EPA suggests that conditions that have
remained relatively unchanged for several years, somehow ouly now present an "imminent
and substantial endangerment® to human health or the environment,

ARGUMA%AUTHOHHB
A.  The present lawsuit should have been brought as a compulsory covnterclaim in
the Dallas Litigation.

The claims the EPA assexts againat Sparton in the presant action should properly be
brought as counterclaims in the pending Dallas Litigation. A counterclaim is compulsory "if
it arises out of a transaction or occurrencs that is the subject matter of the opposing party's
claim."? Courts have givea the texms *transaction® and "occurrence” flexible and realistic
constructions in order to promote judicial economy.! The controlling test for whether a

! Fed R. Civ. P, 13(a).

3 Pipeliners Local Union No. 798 v. Ellend, 503 F.2d 1193,'1198.(10th Ctr. 1976).
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claim arises out of the same transaction or occurrence is whether there is any logical relation
between the claim and the proposed counteclaim,*

“Transaction" is & word of flexible meaning. It may comprehend a series of
many occurrences, depending oot 30 much upon the immediateness of thelr
connection a3 upon their Jogical relationship. . , . Basential facts alleged by
appellant enter into and constityte in part the cawse of action set forth in the
counterclaim. That they arc not precisely identical, or that the counterclaim
embraces additional allegaticas . . . does not matter. To hold otherwise would
be to rob thig branch of the ruls of all serviceable meaning, since the fiacts
relied upon by the plaintiff rarely, if ever, are, {n all particulars, the same as
those constituting the defendant's countarciaim,

The goal of both the Dallas Litigation and the present lawsuit is to determine the

- proper remedy for Sparton tp undertake at the Coors Road plant. Clearly thers ia a logical

relationship between the Dallas Litigation, in which Sparton challenges the EPA’s authority
to eaforce its TAO and seeks clarification of how a remedy is to be selected, and the present
lawsguit, in which the EPA requests this court enter a remedy. Consequantly, the present
lawsuit should have been filed as a compulsory counterclaim in the Dallas Litigation.
Because the preseat lawsnit should have been filed as 2 compulsory counterclaim in
the Dallas Litigation, this Court may dismiss, enjoin, or transfer the present lawsuit.®
Absent special circumstances, the first filed of two competing lawsuits should bave priodity.’
Althoughnoﬂ!inginknleﬁmvmdnﬁﬂn;ofafmpﬁaﬁwwdmlmtadoft

¢ M, at1198-99,

$  Moore v. New York Conon Exch., 270 U.8, 593, 610, 46 8. Ct. 367, 371 (1926).

§  See Kevotent Mfp. Co. v, C-O-Two Fire Equip. Co., 342 U.S. 180, 183-84, 72 &. C1. 219, 221 (1952)
(holding thaz digrict cots has discretion over Whathey to stay or dismiss & procecding); Texar Eassorn
Treoumisrion Corp. w Marine Office - Appleton & Cax Corp., 579 P24 561, 567 (104 Clr, 1970) (holding s
district oourt has discyetion o trunsfor & proceeding).

T Adam v, Jacobs, 950 F.24 89, 92 (24 Ciz, 1991).

B
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compulscry counterclaim, the filing of the second action contravenes the purpose of

Rule 13.' *Idesally, ooce & court becomes aware that an action on its docket involved 2
claim that should be compulsory counterciaim in another pending fedesal suit, it will sy its
own procending,”® Consequently, when two actions are logically interdependent such that
the second filed action could have been brought as a compulsory counterclaim in the first,
the second filed action should be enjoined "o prevent multiplicity of actions and t achieve
resolution in a single lawsuit of all disputes arising out of common matters.**

In general, when an action before a court involves a claim that should be 2
compulsory counterolaim in unother peading federal suit, the court should stay its own
proceedings or dismiss the claim.” The general rule exists because the determination of
form should be left to the federal court having prior jurisdiction, where questions of veaus
may be resolved pursuast to a motion to transfer under 28 U.S.C. § 1404(a).8
Conzequently, when it appears that claims in the present suit would be 2 compulsory
counterclaim in the first filed action, the secand filed action should be stayed.™

" I w93 (aiting 6 Chudes A. Wright & Artir . Millee (*Wright & Millee®), Federal
Procadure § 1418, at 14243 (2nd od. 1990 & Sopp. 1591), W + Foderl Pracilce imd

' Wreight & Miller, st 143,

®  Sar Southern Comas. Co, v. Mekmd, 371 U.8. 57, 60, 83 §. Ct. 108, 110 (1962) (stating the purpose
of Fedoral Rula of Civil Procedun 13(a); ses, &.8., Chinago Preumaic Tool Co. v. Bughes Tool Co., 130
F.24 97, 98 (10th Cir.) (enjolning second filed action for declerunry judgment whars actioa for slloped petcnt

had alreedy bess conmmenced in fodecel district
73 8. CL 46 (1950). cours in Oklahoma), cert. dewied, 340 U.S. 816,

U Republic Talevwn Corp. v. Telomerrics Communications, Inc., 634 P. Supp. 767, 768 (D. Miga. 19%6).
2 W

a S-n-.‘t(wmofmmmmm cmrnd'm shrondy
pending ia ths Northorn Diatrict of Texas), o g
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To prevent multiple litigation between the same parties concerning the same issues,
this Court may also dismiss the present action.” In the alternative, this Court may transfer
the present litigaton to the Northem District of Texas so that it may be joined with the
Dallas Litigation."

B.  This conrt has the anthority to transfer venue In the interest of justice,

1..  Sectiom 1404 of the Judicial Code allows this Court to transfer the present
case to any district wheye the actiou might have been brought.

Under section 1404 of the Tudicial Code, this Court may, in the interest of justice,
transfes the present lawsuit to any other district or division where the lawsuit might have
been brought.'® The purpose of section 1404 i3 (o provent waste of time, energy and
money, and to protect litigants, witnesses and the public against unnecessary inconvenisncs
and expense.” The section reflects a desire to bave fedecal civil suits tried in the foderal
system at the place called for in the particular case by considerations of convenience and
justice Transfer if appropriate under section 1404 when the moving party

M Ses, ¢.8., Donaldyon, Lighkin & Jexresse v, Lot Angeley Coumty, 542 P. Supp. 1317, 132021
(8.D.N.Y, 1982) (epplying first filad ruls to dizmiss secand filed lewsait involving easentislly the ssms parties
and the same {as0es).

U Ses, a.3., Langhlin v, Edwards Business Machinez, Inc., 155 F.R.D. 543, 54546 (W. D. Va. 1954)
(boldfing that transfer sad consolidation would sccve tie intacnet of justios when claims asscxted by plaintifie in
thres meits aross out of the seme tsaction); Spencer, Whise & Prewrls, Inc. w Jacss Conn. Comp., 258 F.
Supp. 473, 474 (3.D.N.Y. 1966) (trensfixring, instesd of dismissing, Whan dofondent representad thal it would
stsert compulsory counterclaim in first filed action).

¥ Sew 29 UL3.C.A. § 1404(a) (“Tor the convariance of partias snd witncsscs, ia the interost of juatice, 8
distsict court may tranefor any civil action to sy other district o divialon where it might bave beaa trought.®)

" Van Dizen v. Barrack, 376 U.S, 612, 616, 84 S. CL. 805, 509 (1964).
18 u. :
-7-
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demonstrates that (1) verus is proper in the transferor district; (2) veaue and jurisdiction
are proper in the transferee district; and (3) the transfer will serve the conveaionce of the
parties, the convenience of the witnesses, and the interest of justice.'® In passing oo a
motion for transfer, the district judge must consider the statutory factors in light of all the
circumstances of the case.® Because the task of weighing these factors necessarily involves
*a large degres of subtiety and latitude," the decision to transfer is committed o the sound
discretion of the district judge.

2. The present action *might have been brought® in the Northern District of
Texas,

The smttary factors set out in section 1404 are met in the preset cuse. First, venue
is proper in this Court. The Resource Conservation and Recovery Act (RCRA) provides that
the EPA may institute a judicial proceeding in “the appropriate district court."® This Court
is an appropriate forum under section 1391(b)(2) of the Judicial Code, which provides that a
civil action wherein jurisdiction {s not founded solely on diversity of citizeaship may, except
upmidedbymw,bebmgmmnym...(z)Qjmminwhinnambmﬁnpn
of the events or omissions giving rise to the claim occurred, or a substantial part of the

Y Vandeveld v. Chrinoph, 877 B. Supp, 1160, 1167 (N.D. IIL. 1938).
- ®  Coffey v. Van Dorn Iron Worky, 796 R.24 217, 219 (7th Gir. 1986).
®  ZTexar Earvern Trammmission Corp. v Marine Office-Appieion & Cax Corp., 579 R.2d 561, 567 (10t
Cir. 1978); se¢ also Pipar Aircraft Co. v. Reyno, 454 U.8. 235, 236, 12 S. Ca. 252, 256 (1981) (explaining
that section 1404 givem courts greater discyetion than did dactrine of forum sos convenicnr).

2 4LUSLCA §657.

-
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property that is the subject of the action is situated . . . .*® Becxuse the impacted ground
water is Jocated within this judicial district, venue s peoper In this Court

But thia action "might have been brought® in the Northern Diatrict of Texas as well.
A federal court’s power to transfer an action to another district under section 1404(n) is
dependent upon whether the action *might have been brought® by the plaintiff in the
transferee district ¥ Whether the actlon sought to be transfesred could have been brought
in the transferee district is evaluated ag of the time the suit to be transferred was filed ¥ 1f
ﬂmaﬁmmmmwbmmuamdﬁmhlmmﬂwml
ability ¢ raise the action by counterclaim in tha transferee district will satiafy the “might
have been brought” requirement of section 1404(2).>* Therefore, in the rare case when
both parties are already litigating againat ono another in ths transferes district, the plaintif°s
ahility to bring its claim as a counterclaim in the transferee diatrict qualifies the transferes

district as one where the sction *might have been brought."”

8 U ULCA §IWIOD).

¥  Hoffman v. Blarkd, 363 U.5. 335, 34344, 80 8. Ct. 1084, 108590 (1960); Caesna Aircraft Co. v
Brown, 348 F.24 639, 691 (10t Cir. 1965).

% Liaw Sy Teng v. Skasrsp Shipping Corp., 743 P.24 1140, 1148 (Sth Cir. 1984),

¥ AJ. Indurtries, Inc. v. U.S Diss. Q. for Cen. Dint, of Cal., 503 F.2d 384, 387 (5th Cir. 1974); see
alwo dm, Telephone and Telegraph Ce. v. Milgo Rleceromic Corp., 428 ¥. Supp, 30, 5458 (1.DN.Y. 1877)
(following A.J. Sudurivies in holding that a plaigtifT's ability to bring ma action 58 & countarclaim in s action
peading in the tansferse district qualifiss the tranaferes district a8 cne in which suit "might have bean
brought"); Laesoas Corp, w Duplan Corp., 317 F. Supp. 290, 293-94 (D.R.L 1970) (preceding A J. Induwries
in bolding that s plaintiff's ability to bring m action a8 ¢ commlerclaim {n A action pending in the tranadagve
district qualifice the trarafaywe district a2 ons in which sit "might have been brought®),

¥  See Phillips Pesroleum Co. v. Fed. Bnergy Admin., 435 P. Supp. 1234, 1238 (D. Del. 1977) ("Fim,
AJ. Indussries favolved the unique condition of having both pertiedalready litigating against one mother in the
tranxforoe district, Thero only certaln claime, and aot parties in my real senss, were trnsferred. ).
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The ability to mise the subject matter of the tranaferred suit by counterclaim in a
pending action in the transferee district is *significant because it ensures that a plaintiff will
not be transfeyred t0 a forum where it has not already appeared and is not already engaged in
litigstion with the defendant.*® 1f the plaintiff had brought its claim as a counterclaim in
the pending action, the other party could not have objected to the counterclaim oa the basis
of verue or jurisdiction.® Accordingly, when the subject matter of the present sult could
have been raised a3 a counterclaim in a pending sult in the transferee district, both veane and
jurisdiction are proper in the transferee district as well. |

The EPA could have filed the present action as a counterclaim in the Dallas
Litigation. The Dallas Litigation involves Sparton's challenge to the EPA’s anthority to iasue
and proceed to enforce the IAO; both becauss RCRA and the separation of powers doctrine
do not permit the FPA to maintain simultancous administrative and judicial actions, and
because the EPA’s actions in issuing the IAO conflicts with its obligations under the AOC.

Under Rule 13 of the Federal Rules of Civil Procedure, any claim a defendant has
against a plaintiff may be filed in a pending action, whether or not it arises out of the same
transaction or occurrence that is the subject matter of the plaintiff's claim. Therefore, thers
is no question that EPA could have filed this action in Dallgs, But, mors importandy, the

®  AJ bdumries, 503 F.24 ut 388.

»®  Scs Leman v. Krentier-Arnold Hinge Law Co., 284 11,8, 448, 451, 52 8. Q1. 238, 239-40 (1932)
= (bolding that whea plantiff brings auit in fedorml district cotr, it submdia {tself 10 jusisdiction of the cougt with
reapact 10 all itvon exsbeaced in the msit, including those perinining to defandant’s coomterclaim); Moyer v.
Devel Cavrp, of Am., 396 F. Supp. 917, 932-33 (D. Del. 1975) (bolding that plaintiffs waived all objections to
verue and procem ss (o compulaney costiorclaims); Leswik v. Public Industrials Corp., 144 F.24 968, 977 (2nd
Cir, IW)M'MWMWWWmeHm).MhUﬁHM
v. Acord, 209 F.2d 709, 712 (10th Cir.) (holding that 50 independent jurisdictional beals was necemary for
third-pasty plaintiff's claim), cerr deniad, 347 U.S. 975, 74 8. Cr. 786 (1954).

~10=
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the Dellas Litigation, namely an appropriate response to eavironmental impacts associated
with the Sparton manufacturing plant, Therefore, EPA was required (o file this lawsnit in
Dallas :

At the time the EPA flled the present lawsuit, the EPA had the right to file a
counterclaim in the Dallas Litigation because it had not yet filed an answer in that case.®
Beczuse the EPA should have brought the present action as a counterclaim in the Dallas
Litigation, the Northern District of Texas ix a district where suit might have been brought for

purposes of section 1404,
C.  The preseut lawsult should be transferred to the Northern District of Texas in the
fnterest of justice.

The "interest of justice” is an independent ground for transferring venve.” Whea
MMofjmwkmmt.ﬂmmwmofﬂcmmM
tranaferor forums is not significant, transfer under section 1404 is appropriate. An

¥ Op the dalo the HPA filod the preseut sction, February 19, 1997, ¢ motica to diamiss, filed by the EPA
besed oa saverelps imvmgnity, was peading ia the Dellss Litigetion. Arpusbly, the EPA would not have waived
ite sovernign imuwtmily claim by filing a comsterclaim in the Dalles Litigation. See Fod. R. Civ. P, 13(d);
Cisizen Band Posawatomd Indian Tribe v. Tax Comm'n, 338 F.24 1303, 1305 (106 Cir. 1989) (holding thet
Indian Tribe with sovargn immonity cosxtensive with that of the Uniied Scates did not waive soversign
Drumamity 82 to countarclaim by filing it ws & plaintiff), 4f'd is relevans pary, 498 U.S. 505, 111 S, Ce, 905
(1991). Regerdioss, however, of whether it would have bem strasegically sdvantageons for the EPA to filo s
counterclsim fu the Dallas Litigstion, the EPA undisputebly had the right to file mch 8 comnterclsim. See Fed,
R Civ. P. 13a).

3 See Donald v. Seamans, 421 F. Supp. 32, 33 (ED. Ten. 1976); see also Headrick v. Atchisom, T. &
S. F. Ry. Co., 192 F.24 305, 310 (10th Cis. 1950) ("Under the provisions of the statulo, it is accesssry, prios
mu&g.mww;w«n,uummummmuumynh
convensionco of the parties snd their witnesses but farther Giat it is in the intorests of justica, ")

®  Hill's Pet Products v. AS.U., Inc., 808 F. Sopp. 774, 77 (. Kan. 1992) (transforving breach of
Mmhmwmhwlmmmnnwdmhdmm
M')v
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important factor to consider whea evaluating the interest of justice is whather related
litigation is pending in another forum.® °{A]s a general proposition, cases should be
transferred to the district where related actions are pending.*** This general rule exists
because, as the Supreme Court has stated, “To permit a situation in which two cases
involving precisely the same issnes are simultancousty peading in different District Courts
leads to the wastefulness of time, ensrgy and moncy that § 1404(a) was designed to peevent,
W.Maﬁmismwwwamﬁﬂmmﬁﬁmuﬁwawh
the District Court each prefers.**

Consequently, the "first-filed® ruls haa developed to address sitvations when parallel
litigation is pending in two different district courts. When two courts share concurrent
jurisdiction, the Srst-filed ruls gives priarity to the court where jurisdiction first attached.®
The prevailing standard is that, in the absence of compelling circomstances, the first-flled
rule should apply.¥ ‘

For example, in Ervin and Associates, Inc. v. Cltneros, a nonminority contractor sued
the Department of Housing and Urban Development (HUD) in federal court in Colorado to

B 14 (clling 15 Charles A. Wright & Artiur R. Miller ("Wright & Millec”), Faderal Pracios &
Procaduare § 3154, ab 279 (24 od. 1986)). ‘

% dalr v. Hen Du'l Resowrces Corp., 526 F. Supp. 736, 743 (N.D. TIL. 1981) (quoting Sec. and Exch.
Comm's v. First Nat'l Fin, Corp., 392 F. Supp. 239, 241 (N.D. TIL. 1975)),

¥ Consinemal Grain Co. v, FRL-S85, 364 U.S. 19, 26, §0 S, CL. 1470, 1474 (1960), guoted In Cesana
Airergft Co., 348 F.24 st 692,

*  Haspoh Coal Co. v. Chaco Enargy Co., 673 F.28 1161,71163 (10th Cir.), cws. demied, 456 U.S. 1007,
102 8. Ct. 2299 (1982); Gen. Comm. of Adfuswnens GO-386 v. Burlington N. RR., 895 F. Supp. 249, 251
(B.D. Mo. 1995) (citing Norriwes Airtines v, American Alrlines, 989 F.2d 1002, 1004-1006 ($ch Cir. 1993).

¥ H. (quoting Northwese Airfinaz, 989 F.2d at 1005).

- o
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challenge HUD"'s decision to award thirty percent of its phytical inspection procurement to a
single contractor through a Small Business Administration plan to target socially and
economically disadvantaged businesses.™® HUD argued that the contractor’s case should be
transferred to the District of Columbia, where the contractor had filed a similar lawsuit
against the same defendants, asserting the sams claims, and seking the same relief.®
Recognizing that there were significant similarities between the District of Columbia case and
the case at hand, the Colorado court transferred the case to the District of Columbia *for the
convenience of the parties and witnesses, in the interest of justice.™® |
Similarly, in General Comminee of Adjustmemt GO-385 v. Burlington Northern
Ratlroad, a group of railroad carriers, represented by their collective bargaining agent, filed
suit in federal district court in the District of Columbia, seeking a court order requiring two
labor organizations to bargain nationally in pending collective bargaining.® After several
related cases had been filed and transferred to the D.C, district court, one of the two
defendant labor arganizations in the eriginal District of Columbia lawsuit filed suit in the
Eastemn District of Missouri to compel four sailroad carriers to bargain locally.* The
railroad carriers invoked the first-filed rule and asked that the case be transferred to the D.C.
district court,® The Eastern District of Missouri held that all the pending cases presented

* 939 F. Supp. 79, 79456 (D, Colo, 1996).
» K o 7971-58.

* a7,

¢ Hmu2s),
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the same question: whether the mailroad carders could be compelled to bargain locally
instead of nationally,* Because the cases all involved the same issue, the court applied the
first-filed ruls and transfecred the Missouri case to the D.C., distrct court, stating,
"Furthermare, it is clear to this court that for the convenience of the parties and probable
ﬁgﬁ.aiﬁng&“g.giggggﬁ.nsﬁ:g
case should bs tried {n Washington, D.C.*¢

Likewise, the present lawsuit should be transferred to the Notthem District of Texas
to promote judicial efficiency and facilitate the swift resolution of this dispute. The present
lawsuit and the action pending in the Northern District of Texas are duplicative in that both
involve the issue of what remedy Sparton must undertake to correct the uninteaded
environmental impacts of its manufacturing processes and how that decision should be made.
In addition, however, the Dallas Litigation will answer the threshold question of whether the
EPA violated the AOC when it {ssued the TAO ¢ seeks to {mpose on Sparton in the preseat
litigation. Consequently, the outcome of the Dallas Litigation could render this proceeding

“ Id a5

Y 4. ot 253-54; 100 also Tingley Syu. v Bay Siats HMO Mensgemeni, 833 F, Supp . 882 (N.D. Fla.
1993) (spplying firet-flled ruls 10 tranafor bronch of contract suit to distriet where related declsrwiory judgmant
sction was already pending); Jarvs Chrisian Collsge v. Exxon Corp., 45 F.2d 523 (5(k Cir. 1988) (upholdisg
district court’s srus sponse transfor of oil Seld operstor*s action from the Southary District of Texas to the

= Egaﬂawgggitegggc&gﬂ

substantislly related isenes); Mfrs. Hamover Trust v. Palmer Corp., 798 F. Supp. 161 (3.D.N.Y. 1992)

(spplying firm-filed rule to transfer Jender’s collaction sctiom to District of New Jersey whare borrower had
provioctsly commenced lendex tisbility action); Gea. Thre & Rubber Co. v. Watkdas, 373 F.24 361 (44 Gir.)
(ordering distcict conet o EE%?EE!&E 0 Nosthern District of Ohio
gggﬁ?%&?&uggl&ggﬁg 3 pesvent wasteful and
useloss duplication of time and sffort by federal comrts), cers. denled, 386 U.3, 960, 87 §. Ct. 1031 (1967).

~14=

STI/@INT rod SN 1800 ¥TS¢ 207 YVd T¥:97 I¥d Llg/



| _APR. ~0I' 97{TUE) 10:44 US ATTY NM ACE UNIT TEL:505 766 3380 P. 019

moot.“ Under thess circumstances, ous “cannot conceive of an arrangement more
expensive, time consuming, and incoavenicat to the parties, plaintiff as well as defendant, or
more exhaustive of judicial resources,* than to proceed with both the present action and the
Dallas Litigation simultaneously.?

To avold wasting the courts’ and the parties’ resources by permiiting these duplicative
actions to proceed simmitancously, the first-filed ruls should be applied, and this lawsuit
should be transfecred to the Northern District of Texas. Abaent compelling circumstances,
the first-Sled rule should be applied whenever multiple. actions invoiving the sume partics and
the same issues are pending at the same time. Consequently, the burden now shifts to the
EPA to demonstrate compelling tircumstances for maintaining the present action in this
Court.®

C. Ia the present case, conveniencs considerstions do not preclude application of the
first-filed rule,

g?u.a&aoggimtfﬁﬁaﬂmﬂw%@%gg
g&g-aggsﬁgaﬂl.gﬂ.sng%ﬁ&
considerations exist, ﬂa.ao%groﬂcﬂaﬁomv>:ga<gﬁn.&a
case. The EPA’s chaice, as a government agency, is afforded no more weight than the

¥  Thes mme considarations will likely allow G present litigation to bo conaolidated wich tie Dalles
Litigation, if thia cass is transfecred to the Narthern Dlstrics of Texas. When separate actions are panding
gﬁu!ﬂ&%ﬁﬂgggéelu&ge-&g!r

%igﬁiﬁgggrtig See Fed. R, Cw. P. 42(s); Eser. Bank v
_ Saenele, 21 F.3d 233, 235 (8th Gir. 1994).

@ Air Ecpresz Ins'd Corp, w Comsol. Freighswayy Ina., 536 F. Sopp. 889, 892 (D, Comss. 19%4) (granting
dafendants’ gsggigﬂggsﬂlﬂcgaiggg
in

®  Sse Gem. Comm., 895 P. Supp. & 251-252 (holding that plaintiff Wbor organization had failed o
%8{58&8;%&?%;
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choice of any other plaintiff,” In this case, the FPA’s choice of veane should receive no
weight, sincs honoring the EPA's choice of venue as plaintiff in this second-filed Htigation
wauld in essence deprive Sparton of its choice of venus a3 plaintiff in the first-filed Dallas
Litigation,®

Secondly, Sparton, as the party moving for 2 transfer of venue, is able to meet its
burden of showing that the original foram is inconvenient and that the plaintiff would not be
mdmymmbyam." As stated, it would be inconvenlent and
wasteful to litigate the same issues in both Albuquenque and Dallas. Purthermore, it is no
more inconvesient for the EPA (o litigate in Dallas 29 opposed to Albuquerque. The most
important convenience cansideration is the availability and convenience of witnesses.® In
conﬁdcﬁnglbclwaﬂdhﬂhyand«xxwtnknogofvﬁnunls,ﬂu:uﬁﬂtxuutnmnnenncunnna
primarily on key witnesses.® In the preseat case, as set forth in the attached affidavit of R.
Jan Appel, Secretary of Sparton Technology, Inc., the location of key witnesses identified
Dallas as the most convenient location for lifigation,

In additlon, nelther party's counsel practices in New Mexico. Instead, Sparton’s
attomeys are located in Dallas, and the EPA’s attorneys are located in the District of

®  Sec and Bxch, Corva'n v. First Nas'l Fis. Corp., 392 F. Supp. st 242 (trangfesring vame of S8C
action sgainst corporate and individugl defndants to treaferes district where corporais defendants were
invelved ia benkruptcy procceding)-

®  Ses Merie Norman Cosmetics v. Martin, 708 F, Supp. 296, 298 (B.D. La. 1988) (relating first-filed
wuls to rule that plaintifi®s cholcs of forum is given consideyable weight).

A Sandard Office Sys. v.- Ricok Corp., 742 F. Supp. 534, 539 (W.D. Ark. 1950) (quoting 15 Wright &
Miller, Federal Practice & Procadure § 3849, at 259 (2d od. 1986)).

2 Dupre v. Spanier Marine Corp., 810 P. Supp, K13, 525 (S.D. Tex. 1993).
- u ‘

-16-

SIT/@NT roa sn 1600 ¥TS 207 YVd €¥:9T IM4

P. 020

18/v0/v0



" APR.~31"97(TUE) 10:44  US ATTY NN ACE UNIT TEL:505 766 3380

1200

Columbia, The location of counsel becomes a significant factor whea, as here, tho primary
counsel for neithee party involved in parallel litigation practices in the transferor district,
particularly if other factors also point to a transfee.®

In this case, thersfore, considerations of convenience do not mandads that this action
coutinue in New Mexico. O the contrary, it would undoubtedly be more coavenlent for
both parties to try ths case only once in Dallas than to attempt o maintain parallel
ltigation.® ‘The public interest favors speedy and less-expensive dispuis resolution.
Consaquently, it fivors the resolution of all issues arising out of ane episode {n ons
forum.* In the present case, considenations of judicial efficiency far outweigh any other
possible convenience consideration. Because the Dallas Litigation and the present lawsuit
involve identical parties and issues, and because resolution of the Dallss Litigation may
yender this proceeding moot, Sparton requasts, in the interest of justice, that this lawsuit be
transferred to the Northern District of Texas, so that it may be consolidated with the Dallas

Litigation.

V.
CONCLUSION

Sparton has demonstrated that the most appropriate forum for this action i3 Dallas.
The Court should sixy, dismiss or transfer this action,

¥ Dupre, 810 F. Supp. at 826,

8 See, e.g. Tinglay, 833 P, Supp. st 887 (obecxving that financial hardehip of Litigating in distant forum
would ba lass then harcahip of maiaaining pecalll Helgaion i both for).

% Liaw Su Teng, 743 F.24 at 1149,
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Respectfully submitted,

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

by N YNVA
James P. erald v
Defendant
Pon Office Box 1888
ADbogquerque, New Mexico 87103
Telephone: (S05) 765-5900
Fax: (305) 768-7393

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201

Telephone: (214) 963-1102
Fas: (214) 969-1751

ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

On the 31st day March, 1997, x true and:correct copy of the foregoing document was
served upon all coungel of record by hand-delivery and overnight peckage express.

(PR |

P.022

Tames¥. Fiomgerdd © 7\

STT/@NT rod SN L6800 ¥T¢ ZOZ YV vv:9T7 TI¥4

g /vo/to



U.S. DEPARTMENT OF JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION
ENVIRONMENTAL ENFORCEMENT SECTION

P.0. BOX 7611

WASHINGTON, D.C. 20044-7611

FAX (202) 514-8395
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TO: Gary O'Dea (505) 768-4525
Ana Marie Ortiz (505) 827-1628
Patrick Trujillo (505) 768-4245
Charles de Saillan (505) 8274440
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FROM: Michael T. Donnellan (202) 514-4226
DATE: April 4, 1997

NUMBER OF PAGES (including cover sheet): A3
DESTINATION FAX No.:

DESTINATION VOICE COORD:

SUBJECT: U.S. v. Sparton Technology, Inc., No CIV 97 0210M (D.N.M)

IMPOBRTANT/CONFIDENTIAL: The conten of this FAX is Jmended only for the use of che individual or entity to whom i is sddremed. This message
conaains jnformation [rom the Ugited Sixtes Deparimenx of Sustice which may be privileged, confidential, or exemp from disclosure wader applicable law.
1 the reader of this message s not the inicnded recipicat, or camployes, or agent responsible far delivering this message, you are berchy notified that any
dissesnination, distribution, or copying of this communication is strictly prohibiced. If you have received this communication in erroe. please Dotify the
sender immediaicly at the (clephone sumber lised above. Thank you.
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