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TRANSMITTAL MEMORANDUM 

TO: Marcy Leavitt, Bureau Chief 
Ground Water Protection & Remediation Bureau 
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PLEASE: 
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Return conformed copies 
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Casilda N. Baca 
Secretary to 
Ana Marie Ortiz 
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v. 

IN THB UNri13D STA'l'S DmrRICT COURT 
FOR THE DISTIUcr OP NBW MEXICO 

ALBUQOERQUB DIVISION 

Plaintiff, 

) 
) 
) 
) 
) ClVIL ACTION NO. !n-ollO.M/DJ'S 
) 

SPAltTON TBCHNOLOGY, INC., ) 
) 

DefeDdaDt. ) 

DEFENDANT'S pw IN SUPfOllT OF MOTION T.Q 
my. nJSMJSS 01 DANSnB 'fENl7l 

Spartan Technology, Inc. c•sparton•) requests that tllis case be stayed, dismissed or 

tranaferred to the UnitDd Slates District Court for tbe Nortbem Distrlct of Texas, Da1las 

DiviliOD for tba followina rea!IOIU!: 

L 
lNTilODUCI'O:RY STATFMENT 

There baa beeD. pending in federal court in Dallaa, since August 1996, a lawsuil 

brought by Spartan tbat involves the same iuuc pn:semed by thia IICti.on - how should 

impaetS to the environment a.uociated with a Spe.Mft llWlUflctudng plant be addtessed'l 

Since October of 1996 dime bas beal an admlniltratlve proceeding before the United States 

Environmental Protection Apmcy (•EPA, • lecima VI) in Dallal- mat also 9CU! to identify 

how tha same impactS to soil and grouodwata' sboulc1b&i ~-

P. 005 
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Ill 'February 1997, the Ullited State~ in1tiartd a third pmceaiiq. this action, to 

identify a remedy for addleuinS theae IIIDI impactS tQ soil and lf01IIIdwlt.er uSJOCiated with 

a Sparton maDofadurlng plant. 'Ibe United StateJ wu required to briDg this acdoft u a 

compulsoey countmdaim in the Dallas Utiption. Tbe.rcf'ore, this action must be dismisiDd 

or stayed. 

Evea it the daims of tbe UnitDcl Stmes iD thia lawsuit ate not compulaory 

counterdaims in tbe DaDas Litiption, they could bave beeD broucht in Dallu u permiatve 

counterclaims. Doiq 10 would have bccD II\01e convenieat for the parties who ~R already 

litiptins both judidally and administratively in Dallas. The United State~ chose mstead to 

expand the pruc.,..Una both nwnericaD.y and geograpbica1ly by bdngiDg suit in Albuquerque. 

'Ibis case should be heard in Dallu. 

D. 
FACTUAL BACKGROUND 

The facts relevant to this Motion U) Stay, Diamisa or Tranlfer Venue are Iat&tly 

undisputed: l 

Sparton opmted a manufacturing plaat at 9621 Coors :load N.W. in Albuqu.que, 

New Maico from 1961 to 1997. At this plant, Spartoll used variOUI solvents in the coune 

of its defense-related manufacturing operation. In the 19801, Sparton became aware that ~ 

method by which it handled and disposed of spent solva1ts had cauaed uninteltded reJeuu to 

groundwater at the p1anL Sparton aotifietl appropriate authoritiea of this diacovery and 

1 The iafonaldaa m IJait 8DCtioD il tWft from dla c.omplaillt ill lhia la...ut, tbo COIIIpJaiat ill the J:MdM 
lidsltioa. amched - Hda"'bU • A, I to ., ~vit of IL I .. Appel. ":"wmc:h il ~ ........... A.. ID ... 
pleadil!,. .· 

-2-
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entlnd iato IIXt&mded discussions with various regulatmy ~. 'I1lese diiCUuloot 

culminated in 111 ~ ordcr.oa coaaent (•Aoc•) between Spartm and the EPA 

o1lice in Dallas. The AOC delcribed. bow tb1 a.rem of tbe IIOil and pomwlWIIer impacts 

would be determined aDd specUied a ~· for dcYClopiDI a p1m to deal with tho~e 

impacts. 'The AOC called tbc report dtJ!Uq how tbe impedl would bllldclnuld 1M 

•Corrective Meuure Study• rCMS·). Uncia' the ranu of the AOC, if the EPA approved 

Spartm's CMS, it wu requim1 to aa:ept the remedy SpartoD recommended in the eMS. 

But the BPA did not live up to its promise! In November 1992, Spartoll submitted ill 

initial draft CMS. Almost four years later, in Mardl 1996, tbe EPA submitted final 

COJDIIIC:Ilb in wbkh it requested the diaft CMS be reviled. Spartan tlmdy submittad a tlnll 

draft CMS to the EPA in May 1996. ID. the CMS, Sparton idelltified a recommeacs.t remedy 

to p!'M!nt an inc:reaac in the amount of impac:ttAI groundwater and to reduce rNet .time the 

conoenrration of IOlventJ in lhe JYOUDdwata'. In luna 1996. the EPA approved the CMS, 

with conceme, but. in viola!ion of the AOC, refused to accept SputOn'l recommended 

remedy. Instaad, tbe agency made a final deciJiml se1ectillg a rendy other than the one 

Sparton recommended. 

In August 1996, SpanDa sued EPA in fedelal court in Dallas bceauae the agency had 

violated its obliptioas under the AOC, in seJectinl a remedy. EPA made no objl!!dion. 1D 

venue in the Dallu Litigation. 

In September of 1996, and apparently in .response to the Aapst lawsuit, EPA issued 

an inilial adDliftisttati.YC ordcf c-IAO•) to Sparton. Under cbe trl'm.S of that Older, Sputon 

wu reqUired tD implement a remedy otbel' than what it ~nadcd in the CMS. EPA 

P. 007 
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directed Sparton to p&'OCeOd wi&b u. temlllJ EPA cbole in a •fiD11 dodaoo.• Spartan 

objected tD the lAO, aDd the mdodon of that objectioll ia the IUbject of a cum:nt 

administrative pmceediDI before BP A lleBfoD VI ill Dallal. 

Despite tha aistence of these two peadiDg aetiolls, tbe United swa, on behalf at 

EPA, filed thfll&wauit on February 19, 1997. 'lbat action oc:cumd man: than eight yean 

after the AOC was eat.ered and more tban 13 yean a.fta' EPA fint had nodt.e of impa.cu to 

IDi1 and groundwarer. Through tbia lawsuit, BP A maesu that conditiON that have 

remained relatively unchallpd for aeven1 yean, somehow oaly now pruent an •imminent 

and substantial endan&ennent• to human htalth or the eaWcnment. 

m. 
AllGUMEN'T AND AtmiO:a.tTIES 

A. The preseut lawsuit shiRIId have beeD brGagbt u a compulsory eouuterclaim iD. 
the Dallas Lltlption. 

The claJms the EPA a.umta apiu Spartan in the preunt action should properly be 

brought as oounterclaims in the pendinc Dallas Litlgaficl1. A COUilterdaim is compul!ory •if 

it arises out of a transaction or OCC1l!'I'OIQ tbat ia tbe subject maucr ol tbe opposing party's 

claim. •2 Cow have given the ttzma •t:nDS~Ctioft• and •DC:CUim~Ce• flexible and realistic 

c:onstruetions in Older to promote judicial eco11omy.1 The contmlllils test for whedwt a 

a Pad. R. ~. P. 13(a). 

' P,P.IJMN LM»>. UNcHt No. ~ v. Ellft. 503 P.2clll9!;'U98·(10di at. 1974). 

P. 008 
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claim arises out of the same tranacdon or aeon •CI'CC is wbdbcr them iJ any Iop:a1 relatioa · 

between tbe claim and the proposed COUiltaldaim.' 

•TraftSaclioG• is a word of ficdble JllfaDiq. It may oomprdJaJd a serte.s of 
many occu.aence~, depeadiq act 10 much 1lpOft the ~ ot the 
CODDeCtiob. U \lpQG tbcir lo&ical ndat1onahfp. o I o Bucatial facta allr.Jed by 
appellaDt ~ into ud conatltUte in part the alUie of aetioA let forth Jn tho 
countaclaim. 11W tbey BR not pRdJdy i.Ciefttleal, or t!llllba c:ount&I'Claim 
embraces additional alleptlans . . • does DOt matter. To hold otht.rwisl woa1c1 
be to rob thiJ braDd1 of lbe rule of allavkable meanlna, .U:W. the ficra 
relied upon by the plaintiff rarely, if r:w~, are, in Ill pardculata, the same u 
those coaatitutin& the dcferufant'a counl8l'CIIim. 5 

The goal of both the Dallu Litigation and tbe present lawsuit is to delenllinB the 

· p.rope:r remedy far Spmca to unc:lertaD It tAe Coon Road plant. ClcaJ:ly tht.re is a kiBical 

rcladonship betweea die DaJlu Litigarion, iD whkb Sparton cballimges the EPA's authority 

to CDfurce ita IAO and leekl clarification of bow a remedy ia 1D be sel~. an4 tbe preaent 

lawsuit, in which the EPA requests this court enter a remedy. Consequcotly, the piaCDt 

lawsuit should have been filed as a axnpulsory COWltlrC1aim in the Dallas Litiption. 

Because the preaeat lawsuit should have been filed as a compulaoty counterclaim in 

the Dallas Litipticm, dlia CouJt may dilmisl, sjoin, or tnna the preacntlawsuit • 

Abacnt spa:ial clrcumstancm, tbe tlrst fUcd of two c:ompedftJ Jawsuitl sbould have prlodty. 7 

Althouah DOtbiDg in Rule 13 prevent& lb8 filinc of a duplicative actioD Instead of a 

4 lll., at 1198-99, 

• JIDI1N v. New Yort 0.0" bdl., 270 U.S. $93, 610. 46 S. Ct. 367, '71 (1926). 

1 See 'K.t:mt.lt J(li, 01. v. C-0-7\MI Fu. J4Mip, Co., 342 U.S. 180, 183-84, '72 S. Cr. 21J, 221 (1.952) 
(boldillc CbK dliCdoe ooaat 11M discretiaa. tiNflr ~ ro N1 .or di.mi.. a pm • fill): 2'-.u ..,.,.. 
n-.,.iaimt C#rp. v. Jltriv 0,1/W-~ ci C.~. S'79 P.24 .Yl, 5111 (lOda a,, lP?I) ~ 11111 
diJI$C OOIUf bu diiC:nlioR 1o Cniular a ~ina). 

1 ....,. "" Jtll»>., 950 P.2d 19, 92 (2d Cir. 15191). •· 
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compuboty counterclaim, the ftliq of the IICOG4 acti.Oil ;onaaveaes tho purpose ot 

Rule 13.1 •tdally, oooe a CtJW:t becomes aware that an actlaa 011 its docket blvolved a 

claim !bat lboWd be compu1lory COUilterclllm Ia motbet peodina federal suit, it wUl stay lU 

own procoodiDc. •• ConJequc::ftt1y, wiM!:I1 two actioN aro logicllly intcrdepeDdent such tbat 

the seeoDd ftled action could have beell brou&bt u a compu1lory countadaim in the &st. 

tbe aecoDd ftlecllt!tiDrl should be cmjoUlAd •to prevent multiplicitJ ot ac:tlaral ancliiD adlirle 

reaoludorl i1l a single la.w111i1 of all dlsp\Jtel azUiDg out of comiMD mattaL •II 

In gCIIedl, whell aa. acticll before a court inwlvel a daim that should h6 a 

compulsory COU1ltetelaim iD. another peading federaltult, tbe court lbouhl 11&7 its OWD. 

proceedings O£ dismiss tbe claim. 11 'Ibo gCGtlB1 rule ezista bec.auac the determlnat1on of 

fmm should be left to tbe federal court baYing prior jurllldk:doa, wbere queslion.s otveaue 

may be resolved punuant to a motioG to tDDater under 28 U.S.C. 11404(1).0 

Camequently, wbal it appean that claima in tbe present suit would be a compulsory 

counte.rcllim in the tint filed action, tbe UCODd ftJed 1Ctloll sbou1c1 be. sta,ed. u 

1 14. It -" (cidllf 4 O.S. A. Wrilh' .- Arthar L M.IJW c•WnJht a Millet•), Fflllmll l'Nt:lb 11114 
Pro«<JIIH f 1411, I& 14]..43 (2ad ed. 1990 * Sa.Fp. 1991), 

1 'W1'flbl & Mill«, at 143. 

• s-~ o... 01. v. Pki:llnl, 771 u.s. s1. 60, &3 s. a. 101, uo (~)c--.,.. JftiiPUIID 
€!l Fcdcnt l.'lde Dl Civil Plocedua l3(a)); n., -.,. • Cltlt1110 ~ Tool Co. 11. &,lws Tool 01., 110 
P.M '¥1~ 98 (lOih Clr.) (eqjehiq .-..l tiW ICCica iw ~ juclpat ........ .._ tlr .UCIJOCl J111aU 
jwfrin..,.,_ 11M .tn.iy t... CO" ..., 'Cid iD .ficdllftl ..._ CCMC Ia Qtleltoma), Cl!l'f. tiMW. 340 U.S. liS, 
11 s. Ct. .s (195'0). 

11 R~...blie T.J~ Corp. v. T~M C4MMtW_._,, 11!c., 634 P. SUpp. 767, 761 (D. Mia. 19M). 

n JJ. 

("':J"':J 1/T'\T••,.... '"''"'- -
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To pteWrlt multiple litigation bctwecrl the ~~me partie~ goncemlac the same 1s1ua. 

tbi1 Court may also disnriu lbe preaent dcm. ~ In the altcmative, tbil Coun may traDifer 

the pre.sa~t littpdoll to llle N'orthcrll District of TeJas 10 tbat i1 may be joined with tbe 

DaDu Litigation. u 

B. 'Ibis eomt Jw the aathority to tramfer TeDue In the iD.terest ol. justice. 

1. · Sectima 1404 ol the JuciJcW Code aDoWI thll Comt to tralllfet tile ~ 
cue 10 uy district where the ldioa llll&bt haft bem brought. 

Under secti01l1404 of the Judidal Code, tbi1 Court may. in the interest of justir.e, 

transfer the praeot laWIUil to any other district or division whse the lawsuit might have 

been brought.1
' Tbe purpose of section 1404 is to pment waste of time, energy and 

momey, and to protect litigant!, witMillel llld the public apinlt uoneceswy inconvcnioDcl 

and a:pa1se.11 The ~ reflects a desire to bavc federal civil suits trim in the fedeta1 

system at the piKe called for in the particular ca.sc by considerations of convenience and 

juatir.e.ll 

.w lei, 1-1·• D-.,._, Ll#tl• &J~ v.IM.AM,- eo-,. 542 P. !lapp. 1317, 13:»21 
(S.D.M.Y. 1SI8l) (lpplyiq &It ftW IIIIa t.a dimill-.alld filed ......u illwlviDa CXtrQ'IIIt die ... ,.,... ........... ). 

II Su, .. ,. , ~ ,, EdwanJI BIUIMa JlllfllrWI, .r.c .• us F.LD. "''· 545-4d (W. D. VL l*) 
(haldiac dill traaflt .. gnneolideti-. woulcliiiM 1111 ~ ot j1Mitloe-- claiml ....-llry pJailllift'a ia 
IUee 111iJa UNO oat of die MIM ~!rm~Mcdre); s,.r., WfUIIr ci l'mllll. btc. "" Jt~~M~ C.W. 6tp., ~~ F. 
Sapp. 4'73, 474 (S.D.N. Y. 1966) (~. i....s of di•i•a,. \llllal rWmdant ~ lba~ i& wvul4 
...., COIIIplllory ~ m 1n1t sw IICIIua). 

111 &e. 28 tJ,S.C.A. 1 1404(a) (ez'ar IN ~ ot putielllllll witzl r '• ill 1M iocen.t of~ a 
diltlict CO'Ibt may llaDIIfilr _, ci'Vil actiaa. ID •J odaw diltril:t ar cHvleiGil wt.er-e illlliP& biYe .,._ ~., 

1
' Va Dul!lf "· ...,.d. 376 U.S. 612, 61,, 14 S. Ct. 80S, _8(}9 (1N4). 

II l4, 
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demonstrates that: (1) venue is ~ in the 1IallSf'eror distr:iet; (2) vtllue aDd jmildlcd011 

atC proper .In the trlnl!cree dlltrict: and (3) the tranSfer will ~eM tbo COilVeDianco of tbe 

parties, the conveDimce of the 'IJiuleuea, and tbe interest of jusdc:e.lf In passing Oil a 

modon. fot transfet, tbe district judge I1IUit waaider the mtutozy faams in JiPt of all the 

c:lrcumlta4ces or the c::ue.. 211 Brcu1se &be tut of wei&hin& t1ae &don neceuarily involvea 

•a large degree of IUbdety and latitude. • tbe dfdahm 10 lnnlfDr il commiualiD the IOUIId 

discmion of the dUtdct judp."' 

2. 'l'he Pl'fBUiillc:tiou 'mlgbt lum beea braq1lt" tn the Nmtllera D.lstrkt of 
Teas. 

The sra.turory factors set out in sedioG 1404 are mat iD abe pzamJ& ~. FirK, WI1Ue 

is proper in this Coun. The Resource Couservati011 and llecovery Act (RCRA) provides tbat 

the BP A may institute a judicial ptt• 'eldinc ill •t~~e appropriate diJtrict court. •rz This Court 

is an appropriate forum under section 1~91(b)(2) of the Judldal Code, which provides mat •a 

cM1 action whacin jurudlction is not founded IOicly on divcni.ty of citir.enship may, except 

u provided by law, be brought Dilly ill . . , (2) a judicial district in whicll a IUbltaD.dal part 

of the evema or omil8loD& giving me to the claim occurred, ot a IUbllaDtial part of the 

1' v~ "· Olrinclplt, m P. Sapp. 1UiO, 1167 (N.D. m. 1995). 

11 ~ "· Va.lbw 11'rM Wcrir, '196 P,2d 217,219 (1dt Cir. 111t6). 

2 
lbM Btulml D-IIIIIIIIWIM Ccwp. 11. Jl.n.. ~-- dt Cal: ~. 57911'.24 Sfi11 S67 (lOGa 

eir. t97R); ,. GZ~o Ptptr AJ~ 01 ••• ..,_,""'u.s. m. 236, 1az s. a. 252,256 (1981) (aqilildq 
tlw eect:itla 1404 pv. OCIQlW ........ ~ dl.a did daarile of/tnM ,.,. 1»11-"-). 

z 4% u.s.c.A. 1 6973. -· 
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property that 11 tbo subject of lhe stiDD is situated _ _ _ _ 1121 Beamae tbe ~ ground 

water il located withia lhil judicial district, valUe ia proper In this Court. 

But t.hia ~ •miaht bave been brought• in the Northern Dial:rlct of Te.qs as well. 

A federal coun•a power to traDJier an actfoa to another dlltri.ct UDder sectiolll404(a) il 

depeadent upon wbedMir tbo actiola "might have been brought• by the plaintiff ill the 

tnuferee district.24 Whether the amm 10UJbt to be U'Wferre4 COIId bava been brought 

in thD transferee district is evaluated aa of lbe tlme tbs suit t.o be tran.slemd wu filed.21 It 

the action might ba\le beeD brou.ghl as a caunterclaim in a prwxiJting suit, the pJaintift'1 

ability to taiJe the ICti.oo by couall::rclaim In the tnnateree dlltrlct will satiaty the "milbt 

have beell brought• nquiremen& of leCtion 1404(a). • Therefore. in tile rare case when 

both parties are already litlpting apiDit oao another in 1M U'Wferee district, the plaintiff'• 

abUity tD brine ita claim u a counterclaim in tbc transferee dillrict quaUfia the transferee 

district aa one where lhe action "migbt haw beea broulht. •SJ 

D 21 U.S.C.A. I 1391(b)(2). 

11 R~ "" Bl4*. 363 U.s. 13$, 343-oW, 80 S. Ct. 1084, 1019-00 (1J60): C..... ..fim'rft Co. '· 
Blvw11. 341 F.211619, 691 (lOCh Cit. 1965). 

~ /Jaws. rar "·....., SlrippU., Owp..14~ P.2Alli40, 1141 (5th Clt. aa..t). 

.. A.J. llttllurrla,l.e. .. u.s. DUr.. 0. /fir c.. Dill. 0/e&. 503 11.21&314. 317 (9& at. 1974); $M 

• ..,., ,.,..,..- Te/egrtlplt c.. Y. ~~eo.,.. 421 P ...... so. $4--SS (8.I>.N.Y.1J77) 
(tb'llowiq AJ . ....,_ lllllol4lll Dial a plaaalift'l abiliJJ to briaa a ~dial u a c:oaataldaim ia a IICtlc. 
pllldiq ill the lau&ree dillri&lt cp1ifiel dla INal6ne cU.uicc a oae ia w~ IUit •miP& llllrle 1lelll 

-. hsoqbt•): LiJuDM ~ v. Dl.pla 0.,., 3171'. Supp. 290, 29S-M (D,Jl.L 1970) (precediq AJ . ...,._ 
ill llolcliq dt.a • plameift"s Uility to hlillt • ICidGa .. a~ ta alelioG peadiq ill t1. ~ 
diBIDct qualiftat tbe ~ di8l:riA • c.. ia wbidlllli& "Dqht llaYe ._ hrGqbt"). 

2' Slid l¥rllllpll"erro'-" Co. "· F«L &terg;y Aad&.. 43S P. &w. 1234, 1231 (D. D& 1911) ("fUUC. 
.u. ~ iavolved tho maiqDe Mnetid• ot llaviq bode Pllti&'._1 Ueipliq ...- aae mather ill die 
~ disuicc. n.en Ollly cauta *-· ud JIOt p8fties. -r Rll--. ...... ~. ,, 

-9-
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The ability to l8ia. the IUbject matter of lbe tnnafemd IOU by counteldaim in a 

pat'ldiag action in tbe tranafm:ee di.stru:t is •sfgaiftcant becauM it wura tbat a plaintiff will 

not be truJfDrred to a forum where itlwl DOt al.rcady appeare4 IDd il DOt a1raady mpaed in 

litigation with the defelldant. •ZI It the plaWiff bad bl'OU&bt ill claim u a anmterclaim Ja 

tho pcacfing actkm, the ather party could ~ .have objected ta the cawu.crclalm oo tbe buia 

of varae or jur~Jd~ct;bt.. 8 Accordingly, wbea the subject matter of the praent suit cculd 

have been miaed u a counterclaim in a perwfiq IUil iA the Uill1feree diltrld, both veaue aud 

juriadicdon are proper in tbc transferee dil1rict as well. 

The EPA c:oukl have filed the p~aent action u a counterclaim in the DalJu 

Litigation. The DaJ1aa Litigatim involves Spartoll's cbaUenge to the EPA's authority to 1.uuB 

and ptoceed tn emott.e tbc IAO; both becau.1e RCRA and tbe ar:puatiGn of po~ doc:triM 

do not permit the EPA to mlintain limullancoua administrative and judicial actions, and 

because the EPA's act1DnS in issuing the lAO COilflicts with ita obliptions under the AOC. 

Under RUle 13 of the Federal Rules of CiVil Procedure, 1DJ claim a defendant has 

apinst a plaintiff may be filed ia a peDding aGdoa, whether or DOt it aria out of the same 

uan.Qdion or occurrence that Is the subject matter of the plajntiff's claim. Tberetore, there 

is no question that EPA mJI1d haw filed this ad:iaD ill Dalla. But, mom importantly, tbe 

:a LT. btdurrUI. S03 p .2d Ill 381. 

• .SC. Ltt1t1M "· ~.AniiJitl Hilt,. LM CD., 284 U.S. 441,451,52 S. a. 231. 23~ (1932) 
•. (boldiq tbat wiiM plaiDiiff 'llliqi!Ni& ia ftldcal diltrict ~ it IUbtaiM l.uell 10 j\lti..&ctiaa of dae COIId willa 

NBpeC& to all'-- ......_. ia the lllil. iaii'JudiqllaoM ~to defeadat'a ~); 11,.. "· 
.Devr!l. erwp, fl/ Alrt., 396 p, .Sapp. 911, 932o-33 (D. Del 19'1$) (boJdiq IbM plliacifti'Mivad all objedicu 10 
vflaliD • proce11 .. co compa1.1ary ~>: U...ik "· NJU~ ~ o.p.. 1.44 P.u Ml~ m (2D4 
Cir-. 1944) (boldiq IW pWadlfW ~ YIIDM ob,jtctiaa 1D ........ ~. dMl ill Ullillll.,., 
v. ACIOrwl, 209F.2.d 709, 712 (lOtJa Cir.) (hGldiq Ulll: 10 iDdlpf Miit)urildictinMI hNU wu M::e1MrJ b 
tJUn~-paty plabd:itr• ollim), t:rtn t~.MW. 341 u.s. ns, 74 s. Ct. 716 (19.54). 
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claims in this Jawauit ariae OUI of lbe tnDIIILCtioD or occum:ncc tbat b the subject matter of 

the DellaJ IJtiptian, namely an appeopdato respoate to environmental impacts a.uodakld 

with tbe Spartan manufacturin& plant. '111cRfom, EPA wu n:quired CD fiJo tbialawsuit ia 

At the time the EPA flied the preaeat Jawauit, the EPA had the npt to ftle a 

COIIIlrttelaim ill tbe Dallu IJtiptim becluae it bad DOt yet filed e aDJwct ill tiW cuo. m 

Becmse the BP A should have brought tbe ptUatt lcdoa u a <:OUUtemaim illlhc Dallal 

Iltigation, the Narther'll Distrkt of Texu ila district where nit snilht bave t.ft broqbt for 

purpose! of Jedion 1404. 

c. The pr..c lawmft sboulcl be triiDI!Iterncl to the Northena Dlltrlct of Tau Ill tile 
Interest of Jusdt.e. 

The •interat of jUJtice• is an indqJendent pmnd tor trwfetrina Ye4De. :u Wbaa 

the intcnlt of justice is panmount. aad the DOmplntivo convenieoce of the traufelee and 

tnLDaferor forums is not llipiftc:ut.ts trmsfer UDder section 1404 is apprapriate.11 Aft 

311 Oa diD daiD lbo BPA fi1lld 1M pdllell& ~ Pebralzy 19, lWJ, & _._ ..,....., fiW b71U BPA 
bMed ~ llmlflfp jmopmity, wu pellodiq ill 1M Ddll ~ Arplhi.J. the EPA woUliiOt lane w.M.l 
ic. IIM!Irllip u.-ily cilia bJ fi.liq • .,.......,., ... ia dla ~I iQptim .r. hi. L Qw. P. U(d); 
C'iriDift Ba4 l'tlknNf_, l1tt:lia 7WN v. Ta C..-,.. 1M P.2d 1303, 1305 (lOdl Cir. 1919) (Wdalt IW 
~ Tn"be 1Wida .:wcnip immnwtc, ~ willdal& ot die Um..ileldal did aat Wllift ICMDip 
i-.ity u lilt~ &y filiq auit • a plliM:ifl), ,4 11a ,..._, J'fllf, 491 U.S. SDS, lll S. ~ to5 
(1991) • .........., ~. of.W.ic ..WIIIw ..._ ~)' ~ fDr' 1M BPA to fDDa 
~ m tM DaUu UtiptQI. lhe HP A mdi"PPIIIWJ bid lbo riiJd to file wda a Q~~We~!CJ.aia &lie Ped. 
ll. CIY. P. 13(a). 

" 5« DDitll1d v • .su...r, 427 P. S1iAL 32. 33 (B.D. T-. 1976); .-lll.JG 1l«<IJrid v • .Mdli.JcJII, T. 4i 
S. F. R,. C.., Ill P.2d 305, 310 (lOth Cit. 1950) CWUJidao the provWaaa of die .... ie i. ..-r It'/, priot 
ttt ..-... a lzDffer 1mdor SOCU.:. 1404(a), dla& tbo COUll 11M IIIII Ull ~ will be DDt aaly b IIIII 
toa•eaic&:o of !!Ia ,..a. Ulll dacir wtm.cl bu& ,....... lilt it il iD lbc iD&onltl ol jUid&:e. "). 

• BiU'..l'flt PrwJw:D v • ..t.s.u., IK., 808 P. Sapp. '714, m (I). J:aD. 1992) (IDIIIIoniQbr-=11 of 
COGtnd CMe tD feclenl diltricc eoatr Ia c.Jifomia wiwn dtllllda&i'j IDtitnlt a4 IWD ..... CW.. ...... 
r-diarl. 

-11-
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impomw factor ID cm•dcr whca cvaluadnJ the iDterat of jUidc:c ia wbefhao related 

Udption is pendiq iD another tarum. ,_ •[A]a a pmaa1 proposltial. ~ lboWd be 

transf.aed 1D the diatrict where related acdons ate peadina. •K 'I'hiJ gcm:ral rule edstl 

beeau1e, as the Supreme ~ hu slated, "To permit a llhladnn in which two c:ues 

involvinG precisely the same ii8Uel are simultaneouJly pt.Ddlna in ctiffetent Distriet Courta 

leads to the wutctul!u:sa of time, ODCIII1 and money tbat I 1404(a) waa designM to PRWalt. 

Moreover, such a siluatian is eonctucive to a race of dUipac:a UDOG&litipntJ for a trial in 

tbe Diltrict Court each preim. •U 

ConsequeDtly, tbe •fint-fiJcd.• rule baa developed to addlaa sitnattnns when pua1lel 

li1igation ill pending ill two different ctistrict couns. When two fllCXlrtJ share eancurreat 

jurisdietioft, tbc flnt..ftlcld rule aiva priority ID the court where jurl81flcdcwa ftn& auached. • 

Tbc prevailing staDdald ia tba&, in the ~ of compellinl c:ircumnnces. the firat-ftled 

rule should apply." 

» ltl. (cidq 1S a..del A. WriJIII & .An1na- L Mill« (-vla,ld A WDJ."), F.Wttl ~ • 
~ I 3154, a 219 (211 arL 1916)). 

w AI1AJr v. 11r1M IM'I 1taowt:Ja 0:.,... 526 F. SuiJp. 736, 743 (N.D. DL 1981) (quatiq .t.u! diiii.EadL 
CMUR',. ,, Fim Nar'l ""· a, .. 392 F. S»:pp. 23g, 241 (N.D. m. t97S)). 

" CDNilwrlllll GnU Cell. y, FBL-515, "" u.s. 19, 26, so s. a. 147o, •"''" (1960). q~~D~MIIA ea,. 
-. Airtfttlt CG. • 348 P .. 2d at 82.. 

9TO~ 

• Ra.pM Cottl Co. v. Ouxv EMna C.., 61' P.Z4 1161,-1163 (lOtb Cit.). _.,, ..,._, 4S6 u.s. 1001, 
102 S. 0. 2299 (1912); Ga. C... t( ~ G()...3M "-~ N. .R.R., 895 F. Supp. 249, 251 
(B.D. Mo. 1995) (~ Ntmllwut Alrii- ..,, A!Nriau Ahii,.,, P89 F.2d 1002, 1004-1005 (Belt.~. 1991). 

" ltl. (quadq NtlnlrNul Afrfi_, H9 F .ld at 1005). 

-12-
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challenp HOD's drciaic:m to award thirty paceat of its phyak:ll U.spec;jDft ~ to a 

single contractDr through a Small Buain• AdmllllatntioD plall to taqe:t IOCially and 

-=anomically diaadvantqed bualncssea.31 Htm aqucd that the conc:ractott1 c:ao .shauld bo 

transferred to the Distrk:t of Columbia, when abe OOft.traclo.r had filed a similar lawsuit 

qatnst the same defaxfanta, werting tbe same clabna, and .eking tbe same mlief. • 

'Recngnizjng that there were slgniftcant limilaridel between. tbe Disuict of Columbia QIO and 

the cue at band, the Colorado court tnlnsferred the case to the Distt.id. of Columbia "for the 

convenience of the parties and wih1eS.!H, in the fntetest of jUitk:e. • 

Similarly, in GINNI CtmlmiiiU tl ~ G0-386 w. Burlingt011 Northma 

.RailTOtltl, a group of railroad carrien, repraeo.ted b)' their c:on.ctm lNqaiDinc aaent. 1Decl 

nit in federal diJtrict court in the District of Columbia, sreting a court order requiting two 

labor organizatioDa lo barpin nalimally in pactiq collective barpiJdng. 41 AftJ:r seveEal 

rdaU:d caJN bad b.a filed and nalfcmd fD the D.C. distrlct ~ one of the two 

defendant labor orprizatinns in the oripW Distrk:t af Columbia lawsuit filed suit in the 

Eastern District of Niaouri to compd four railroad carrlen to barpin local1y.42 The 

ni1road cmrien in'VOkad tbo first-filed rule and asked that the case be tl'lllSfcnoal10 dle D.C. 

dlsttict. coun.. • The Eamm District of Miaoud held that all the pending wa pnsaUed 

• m P. Supp. m, 1'9+96 (D, eu~a. 1"'>-

• 1tl. It '797-91. 

""': • IIi. It 7911. 

41 ltL a& Zll. 

• 14. 

• ld. -· 

-u-
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the aame questioll! wlled1et tbe milroad cama. coukl be c:ompeUec1 to barsaiD Joca11y 

iDstad of IWianaUy,'" Beelu•r tbe cuca alllnvolYcd the 11111e illuc, the court ~~!Pled the 

first-filed rule wl tranaferted the Miuouri aue to tbc D.C. diatrict court, swing, 

"Futthermme. it iJ clear ro thia court that fDr 1hc convaUencc of the parties and probable 

witnesses, and In the interest of judldal dciMcy UJd swift teiOludon of cbia matter, this 

cue should be rried in Washington, D. C. 1141 

Libwise, the present lawsull sbou1d be traDaferred to tba Northeal I>iltri" of Tcqa 

to pmmot.e jud1ci&l efticic:Dq and facilitate the swift resolution of thb dispute. Tbc preacnc 

lawsuit and the adion peodina in tbe Nortbem District ot Tllll u:e duplicative hi that bodJ. 

involve the issue of what remedy SputOD mUll unde.nake to comet the unintended 

environmental impacts of itl manufactuiiD1 prncet,.., and bow that decision should be made. 

111 addition, howa\ta', the Dalla& I jdptioa will anrwer the threabold question of whetbu tbe 

EPA violaled the AOC when it i3SUCd the lAO it aeeb to impoac on Spartoll ill die ptete6t 

litigation. ccn...-tty J the outcome of the Dallas IJtlption cau1d render this proawtlng 

., 14. at 2$3-54; ,_ flliD 'lllte'-1 Sjlr. "" .a., .. IIJIIJ ,..,_.,, 13J f, hpp • 182 (N.D. Pia. 
1993) (~ ~ tuiiiO ....... w.dl ol CGIIriCt lllit 10 ............... c~ec~ • ....,. j ..... 
ldbt WU at.d.y ,_acfial)~ J...U O&rildM CaU.p Y. Eaclw Cmp., I4S Jl'.2d 525 (Sda Cic. 1,11) {aallddi11 
cliatrict caad'l ...,. IJII1f* IIIU!• Qf gil field oper~~~~r•a II.Ctt. fft1al d&e ._.... J)Uiricc of TOIM to tbll 
JJMtem Diltriet ofT- ia pat 'bee:~~:. paadlq -. ia Silo tweaft • diltrid iiMllwd ideatiaiJ ar 
~7 RIMed-.,.); Mfr6. a-tNr 2hut v. PrJ- c.p., 798 F. Su&Jp. 161 (S.D..N'. Y. U92) 
(!lpplyiDf fiftl-filed raJe ID ldDifer ....._. •• coDeedca IOCima t.o DiebKt ol NA'larley ....,_ bonowca W 
prevloaaly c............,., .._liPiliC)' ICiioa)~ Ga. 7lre & 1biiJIM!r OJ. Y. 'WIIIiW, 373 F.Zd 361 (411l Cir.) 
(onl8riq dJitrict COUll to ......,.. -. iavolviq p1t.& vUti&J llllll ~ 10 NodMra. 'Dilkie& of Ollio 
~ cue CDI1ld be.,...,;.....,. 'Wia pee4iq caa illYolYiq llliiD'pll'ticll 1114 iMUee .., ,_.._ ...aeful Md 
Ulelew d!JPiicltM. of li.- ad •fbt by filllnl ~). t1111f. 1MW. SN u.s. 960, 17 s. Ct. 1031 (1.967). 
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JllCR exbaustivo of judicial moun:es, • tbm 10 pmceed wi1h both 1he praalt leliOJI&Dd tile 

Dallal Liqatim simultaDeouJly., 

To avoid WU1ift8 tile courts' aad the parties' resourcea by permitlina lbese dupfu:ative 

actioN tD proceed simultaneously, the ftrst-tued rule lhould be applied, and lhia lawsuit 

should be transferred to the Northern District of Telw. Abae:nt compelling ~, 

tllc first-filed rule lbouJ4 be applied whcneva: muJ:tiplc ICtiou mvolviJls the aame parties and 

tile same issuea are pendina at the same time. Consequently, tbe burdea. MW shifts ro the 

EPA to demonstrare compelHD& i:ircumstances for mainfaimnc the prestJll acdoG in this 

Court.• 
C. Ia the pnscnt case, tonftlllenaw eGIIIldentlaas do DOt preclude applkatioa Gf.fbe 

rant-rdecli'Uie. 

'lbe lint-filed rule doelllot ~y when ita applicatim iJ precluded by overwllallnma 

CtmSidemtions exist. First, no wdgbt should be given to the EPA' 1 dudce of venue in this 

case. The EPA's choice, U I gove:oment agency, ia afforded DO men wei&ht than the 

411 "'11M6 1111118 C(ll\4ictMatiCIIII willlittq IIJow 1M Jll-' ~liD be CGIIII'Jid*d widl dl6 Da1lll 
I..iliptioa. if llliiOMe ia IIUifeae4 to dMI Nattlun DUlac& oft.. WI.-~ IICiiau 1111 ...... 
betwca tile ...., clfllricc CCJIIIt or two di.ffeniDt caarta wiAID ru - jtadicill &lrict. lbc Ktioal mq he 
~ wlaal tbDy ilrvolve ern"""' "ettine• of law and fid, .t. Ped. lL Clv. P. 42(e): El#llr, .a...l 11. 

~. 21 P.3d 13)1 235 (Ida Cit. 19M). 

#I Ail'&prrln lill1 Olrp. ¥. CHNI. FNirlllwtry.r IM. 516 P, Sllpp. 889, 892 (D, C.0.. 1914) (INaliaa 
c:WeadMlta' tMdCIIl to tr1mlfi:lr vcauo whaa de.""'dtote ia fildenl ·Coart ICtia wen pla.ialif& ia related 11a1e COIIIt 
IICdbe ill. Califanaia). 

• S. Gm. 0..., 1195 P. Supp. II 2!1·1D (laaldiq IW~Wa' orpniradcw W flilCid 1o 
oNbliiiL COOV'u;q cia..-.....,.. ro dnMut IPP'jcwticm of tbe tlftt..8Je4 nale). 
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~ ot any other plaintiff.• In thiJ cuc, the EPA's cboU:e of vawc 1hou1d mccive ng 

wellht, siDCI honmiQI tho EPA's cboice of wnue as plaiDtitf in thiJ second-filed Htlpr:lon 

would iD eucnoe deprive SpanaD of ill choice of. vemJe u plamdff' in the firlt-m.l DaDat 

Utiption." 

SecoDdly, Spartan, u the puty IDOYins tar a trtmsfer of vea.ue, is abJe to meet its 

burden of sbowJna that the original forum il illconveaieAt ud that the plaintiff would not be 

substantially i.ncoftYeniellced by a ttanlfer. n ~ stJted, it would be iDoolrvenlent and 

wastBW. to litigate the IIIDe issues in bod! Albuquerque and DaDu.. Furthcnnore, it iJ no 

more inc:ctwadeDt for the EPA to lidpll in DaJlu u oppoted to Albuquerque. 'lbe most 
' 

impormnt conveatence ~ il the awilability and c:onvenieDcc of witneln 52 In 

CODsiderinJ tbo availability and ~ of witncow:s, the trial coort mUJt COIICallnte 

primarily on m witnellel. Jl Io tho ~sc:ot cue, Ill let forth in the B111cbed affid&vit of ll. 

Ian Appel, Secretary of Sparton Technology, IDe., the localion of by witnesses identified 

aUomeys ue loc:atccl in DaUu, and the EPA's attomey1 ue located in tbe District of 

• &ec. Mil R:rdt. CMIVII 'II Y. Flrlt lWII 'l ,.,_ Ctwp.. 392 p. Supp. Ill 242 (lrJuf'miq -- tJf SBC acaoa......, cxxpcn10 _. WivWual..,._... eo ll1lalfelee &trict 'llllllero COipDillla ......,.. .... 
iavalYid Ia 'MIIkNpfcJ proeeectiac). 

• SA Mw Ntlmttlla CGmwN:I 11. llllrli-. ?OJ F. SU:pp. 296, 298 (E.D. La. 1.911) (RllliiiJ fUit.fiW 
rulo to rvlo !hill pJ.iatifr• cllolce of f'oruaa il pvca ~ wipt). 

n /JIIIIIIIIIIfl OJ/ft» 8y6. w •• JUcoll ecw,.... 74~ P. S.W. SM, 539 (W.D. Ad:. 1990) (qaodq 15 Wnp& a 
Jo.fiJW, F..., Prtlclit» li ,__,_ 13149, .a 2S9 (2d od. 1986)). 

• Dwpn "· .,_,.,. JtariM emp., 110 P. Supp. m. 125 cs.n. Ta. 1993). 

.. Ill. 
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Columbia. The )C)Cirion ot mgnscl bccomu a sipifiqnc factor whm, u berc, tho primary 

counsd fOI' neitber party involftll .ia pamiW titiptim pncticea ill the tranafaor diJaict, 

~lllarly if other faa:rora alto point to a ll'IDifa'." 

In this c:ue, tbemcn, coD.Jideradom of coavenienc:e do DOt mand•"' tbat tb!s adiml 

continue m New Mexico. 011 rlle contrary, it would UJldoubtedly be more convenJeat tor 

both patties to 1Zy tbe cue only oace in DaUu dllll10 attampt eo maJnratn pua11el 

Ut;l&atio.n. • The public interest fawn apeedy IDd l.ess-apcnsive dispuCD ruolutlon. 

Consequently, it lavon the raolution of all ilmea uising out of one episode in one 

forum. 56 In the present cue, contidetadolls of judicial effideacy fat outweip any otbet 

possible convenience considaati.on. Because tbe DaUu I.Jtigatlou and the praent lawsuit 

involve identical parties and illues, and because raaolution of the Dallas Litiption may 

render this proc1Wiin1 moot, Sparton requeata. in the inCerest of justice, that tbll lawsuit bo 

tranSferred to the Northern District or Tau, so that it may be conaolidated with the DaUu 

Lltlptioft. 

IV. 
CONCLDSION 

Spartoo IWJ demonsrra.ted tbat the molt apprtlpriate fonuu far tbiJ actioo il Dallu. 

The Court sbould a1ay, dismiss or tnnsfcr UU. ICtim. 

., Dupnr, 110 P. SUpp.. IIi 126. 

• S., t:.,. 2tltfMy• 833 P. Supp. • 887 (~ tbll &a.acillllludlbip of lilipfinl ill di8IMt tonua 
would,_ • lhllllwdlbip at JMiatllnna ~ Hdpdca m tlodl_fi?la>· 

• Lillw s, T&!llf, 743 F.2d at 1149, .· 

-17-
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7. 7. n IPl 

B~--~~--~~~~~-------1amea • itzgerald 
Aao:tftl!llLalr Deteadm 
Po• Oft1co Box 1881 
AlbaqUique, New Mexico 17103 
Tdephoae: (.50S) 76$-$900 
Fa: (50S) 768-'739S 

THOMPSON A KNIGHT 
A ProfeuicwJ COiporadaD 
Jama B. Bania 
1700 PaciJic Avenue. SUite 3300 
Dallu. Teal 7S201 
Telepboae: (l14) PS-1102 
Pu: (214) 969-1751 

ATI'OllNEYS POR DEPENDANT 

CQTifiCATB op SERVICE 

On tbc 31st day :March, 1997, a true Ud;correct copy of the foteaoin& documeot Wll 

senred 0poa all cnunllel of n:ccri by hand-delivery IDd owrniabt packa&c eqnu. 
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lender iiiiiiiCdia~ely Ill t1w celepboae 1U1mbct Jlsccd aboVe. 'l'haak )1011. 

MESSAGE; 
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JN TBB UNlTED STATES DD'Blcr COURT 
POll TBB DISTIUCJ' OP NEW WEXlCO 

. ALBUQUERQUE DIVISION 

UNl'l'BD STATES OF AMEIICA., 

SPARTON TSCHNOLOGY, INC., 

Dcr.tant. 

) 
) 
) 
) 
) CIVIL ACI'ION NO. 97-CllO.M/DJS 
) 
) 
) 
) 

DEFINDANrS MO'l10N TO &7AL DJSMJSS OJ 'I'IWiSD'll VENDI 

Defendant Sputon Technology, Inc. rSpmoa.•) moYCS this coun fD stay or dismi• 

the present JaWJUU pursuant fD Peden! Rule of Civil Proczdme 13, or, altcmativdJ, tD 

transfer thit laMUit to the United State~ DiJtriDt Court lor the NcrtMm District of Taaa, 

DaDu Di'Yislm, pmsuant to 28 u.s.c. 11404(&). 

L 

Beause 1hl presmt lawsuit sbouJd have been ft1td u a compultory cauntaciaim. ill 

litigation already pawting in the Nor1hem DiJtrid of Texas, DaDas DiviJiml, this lawsuit 

should be stayed or dismissed. Since August 1996, a lawsuit has been pczlding in feden1 

cowt in Dallas involving tbc arne .baue presented by th1a adloa.; fWDdy, bow ~ 

envi.ronmto:ntal impacts associated with 11 Spu1on manufacturlnc plant be addresscd7 SIDco 

October 1996, an adm.inimative proceeding bu been pending·betore Region VI ot the United 

States Environmental Proteaion Aacmc:y (-maA•). also seeking to identify how the same 

P. 002 
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eavironmcntalimpa.cts should be lddtested. Tbe pment lawsuit ll the third procccdiq 

seeking to answar thb same questioa. Bcc:au10 1M EPA's claims in thiJ lawsuit~ lopdy 

related to the first filed Dallu IJtlplion, thiltctim should bave been brau&ht u a 

compullory eounterclaim in the Da1J&s Utiptioo. ~tly, pmsuant to fedctal RuJe of 

Civil Proeedure 13, this Court lhou1d stay or dJamils this litl&atfm so Ulat it may be bl'OQibl 

u a countelclaim In the peN1Ing Dallas Litipd& 

IL 

Altemati'fdy. if this Court cboosas aot 10 ay or dismiss tbc prcJent ldioa, thll 

Court should transfet venue of this actioll under Section l.co4(a.) of the Judicial Cod&. 

SectiDn 1404 of the .Judicial Code aDowa thi& Court co trmster the pn:amt actioa. ift the 

interest of justice, to any di.itrlct wb= t.bc actiCil miaht bave bela brought. Because diO 

pre.tent laWiUft should bave been filed as a compubory countcrclaim ill the pawfiDg Dal1u 

Litigation, the Nor1bem Dislrlct of Tau, Dallas Division. u a diltriet wbere tNt suit 

•qht have been brought. • Because the inlele8t of j\l!lk:e favors die efficient !aDlutioo ol 

this dispute, this ease should be transferred to tbc Nartbem ~ of Texas, Dallas 

Division, w~Ku it may be coosolldat.ed wJth the Dallas lJtlgatioD. 

m. 

AI support for this motion, Defeodant rdita oo irs ~y-fiied Briel in 

Su~ and the Declaration of ll. Jan Appel. 

~ FOR TBESE REASONS Defendant requests that this Court stay or dismiss tbe 

pment lawsuit, or, altematively, transfer it tD the Unitat States Distrid Court lot the 

Northern Dlsttict of Texas, Dallas Divisloll. - , 
,· 

P. 003 
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-. 

too~ 

hspectfv.Dy mbmitted, 

RODBY, DICKASON, SLOAN, AKIN" I.OBB, P.A. 

THOWPSON It KNIGHT 
A PtofesslQGil CorpcnticJI1 
rames B. Hmil 
1700 Padfio Aveaue, Suite 3300 
Dallas, Teal 75201 
Ttle:pbonc: (214) M).l102 
Pu: (214) 969·1751 

ATTORNEY$ Ftm DBPBNDANT 

CEBTifiCATI OF SF.iyig 

On the 31st day M.areh. 1997. a true and aorrect copy of the foregoi:ne document wa1 

~·~~~~-~-~-,~?;;! 

~,Fitqenld 
-· 

-3-
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U.S. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DMSION 
~ONMENTALENFORCEMENTSECTION 
P.O. BOX 7611 
WASHINGTON, D.C. 20044~7611 
FAX (202) 514-839S 

TO: Gary O'Dea (50S} 768-4525 
Ana Marie Ortiz (505) 827-1628 
Patrick Trujillo <'OS) 768-424S 
Charles de Saillan (505) 827-4440 

••••••••••••••••••••••••••••••••••••••••••• 

FROM: Michael T. Donnellan (202} 514-4226 

DATE: April 4, 1997 

NUMBER OF PAGES (including cover sheet): ~ 

DESTINATION FAX No.: 

DESTINATION VOICE COORD: 

SUBJECT: U.S. v. Sparton Technology, Inc., No CIV 97 0210M (D.N.M) 

Doa'OtTAJIIT/CONJ'D)I!:N'JUL: Tbc ~ ol Ibis PAX iiiiiii:Ddcd oaly far 1bc IIJC ollbc iadividual or c:llliQ' 10 ,.,._ k Is Addraled. nil mes~qe 
C01aim latorllllliaa r,_ 1111 Uaifcjl SWet DqtiiiUIIelll or 1uJiil:e wbich may be prlvilcp4. con1ldc:allal, or ~ l'toaa diJdOJIII'O Ulldcr ~ law. 
Jr lbe ~ of tbit l'llallp Is llllllbc ilvendcd ncipial. ot cmp.Jo,"' « t&a~rcspoaliblc for clcliwrill& IIIia .-.,e, yau 1n llctcby llDtillccl diu Ill)' 
cfi'lmlinatiCIII, diatri~M~tioa. or~ of chil r«~~mmi<f'joo is Slricdy prolalbi!Cd. lf 7G11 have received IIIli CNNDmkwioa ill cti'OI. pl'*aodl')' ~ 
ICIIdu imlllcdialdy I( tlw ldcpbolle lllll!lbcr 1'-4 llbovc. l"lllllk )'011. 

MESSAGE: 
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IN THB UNlTBD STATES DISTIUcr COURT 
:FOR 1llB DISTRICT OP NEW MEXICO 

THB CITY OF ALBUQ1./ERQUB, and 
THB BBRNAIDJ 0 COUNTY 
COMMISSIONERS, 

Plaintiffs, 

v. 

SPARTON TECHNOLOGY, INC., ., 

I 

' I I 
t 
f 
I 
I 
I 
I 
f 

-------------------------· = t 
STATE OF NEW MBXJCO, f 
nm NBW MEXICO ENVIRONMENT I 
DBPARTNPNr, and nm NBW NEXICO f 
OPPICE OP THE NA11JRAL RESOURCES I 
TRUSTBB, . f 

Plaintiffs,.· 

v. 

SPAR.TON TECHNOLOGY, INC., 

' I 
I 
I 
I 
I 

' Defendan".. I 

-----------------------· 
UNITED STATES OF AMERICA, 

v. 

SPARTON TECHNOLOGY, INC., 

I 
I 
I 
I 
I 
I 
I 
I 
I 

DefendartL § 

-----------------------' 

CIVIL ACI10N NO. 

CIV-97-0206-I.B/niG 

CIVIL ACTION NO. 

CIV ·97..()2()8..JC/RLF 

CIVIL ACTION NO. 

CIV ~97-0210-MJDJS 



.. 14:3'7 ROt'EY LF1.J F lRM _, 9132'71628 

MOTIQJi AND RBW FOB BJli,E 1§ CONFERENCE 

Sparton Technology, Inc. ("Spartan"), Defendant in the above-entitled actioos, 

RlqUC.Sts that pursuant to .. Rule 16 of the Federal Rules of Civil Procedure the Court hold, as 

soon as possible, a conference to establish early and continuing control of this Udgadon. 

I. 
BACKGROUND 

On February 19, .. 1997, tbe above--relcrenced &ctions were simultaneously tiled. All 

dm:e actions involve a Nqucst that Spartan be ordered to address impact.t to soil and 

JlOUndwatec the compuy is already correcting. Spartoa wants to expand tbosc activities, but 

has yet to receive from :J\e very same entide~ auiq it, the necessary authorizations to move 

forward. 
.. 

1be issue of ho~j to address the impactS to soil and groundwater is already the subject 

of a pending action in E;ederal Court in Dallas, filed by SpartOil against the United States 

Pmrironmental Pmtactioo AgetJ.cy ("EPA"), Region 6 in August of 1996. 

The same issue :B also the subject of an admini!trative proceedinJ currently pendin& 
:: 

before EPA Je&ion 6 ili~ Dallas. 

Although Sparton's answer date was March 25, 1997, there are almldy four motions 

pending in the Albuquerque casea: (1) a motion filed by the Plaintiffs to consolidate; (2) a 

motion filed by Spartan to stay, dismiss or transfer the action filed by the United States to 

the pending lawsuit in Dallas; (3) a 32 pap motion by the Plaintiffs for a preliminary 

injunction accompaniecJ by 328 pages of exhibits; and (4) a motion by the Plaintiffs to exceed 

the limitation in the 101::& rules that not more than SO pages of exhibits accompany any 

motion. 

-2-
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Of the three moti•.m• directed to it, Spartan has responded to two, leaving only tbe 

Motion for Pidiminaty J,njunctiOD requiring a reply. 

IL 
SPARTON NEIDS LIMITED DEPOSITIONS OF FOlJlliNDIVIDUALS 

1'0 COMPLETE ri'S RBSPONSE TO 'l1IE 
MOTION lOR PRELIMINARY JNJVNCTION 

JI,(J. 192 PB4 

Included in the l;,ts pages of exluoits is: (1) a two-~e affidavit from an employee 

of the City of AlbuquetCille, Norman Gaume, seUin& forth in conclusory tenns a purported 

connection between grotll\dwatet impacted by Sparto.n's past manufacturin& operation and the 
= 

city' a water supply; (2) ~' two-paac affidavit from Robc:%t Morrisoa with a seven pag~ work~ 

plan cxplaininJ also in c·~c~usory tenna why the Court sbould order Sparton to install and 

test a containment well :u well as five new monitor wells; (3) two detenninations, ooe by 

Samuel Coleman, an BJ•A 1lteion C5 employee, and the other by Mark Wddler, Secretary of 

the New Mexico Envirnunent Department, of the purported existeoce of an imminent and 

substantial endangertne~tt associated with the groundwa~e~lmpacted by Sparton's put 

manufacturing activitia·. 

Sparton needs tl1e deposition of the cfuector of public worb for tbe City of 

Albuquerque to establish that the conclusions set forth in Mr. Gawne's affidavit ue inconect 

and not supported by tl~e facta. It needs Mr. Morrison's deposition in order to understand 

the basis for his concl\JSion, and to develop an effective response. It needs the depositions of 

Mr. Coleman and Mr .. Weidler to explore the process used in readrlng the conclusionJ of 

both gentlemen, and tel undencand the facts actually relied upoa in reaching the conclusions 

set forth. 

In accordance with the local rules, Sparton conferred with the attorney for the United 

States to schedule th~ depositions. See attached correspondence from James B. Harris to 

David Fishel dated April 3, 1997, attached as Exhibit •A. • That request was rejected. See 
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correapondence from Mlcbael Donncllall to James B. Banis dated April 4, 1997. and 

~of James B. Bam to Midlael Donnellan dated April4, 1997, attached u Exhibitl 

•s• aod •c• respective!):. Coumel for Sparton had originally suggested two days for each 

deposition in Older to all;,w those depositions to cover all issues that mipt arise in this 

litigation, Sparton is willing to limit the depositions to issues directly related to the Motion 

for Preliminary Injuncticn, so long u Plaintiffs will not object to a second deposition after 

me preliminary injunctiQil hearin& and in preparation for a Uia1 on the merits, if any, for 

each of the individuals i~,Jeatified. In the event the Plalntiff's are wi1lin& to agree to thia 

arrangement, each dep®,tion could ba completed in a day or less. 

Spartan believes it would need, at most. ten days followin& the completion of the last 

deposition to finalize its. response to the Motions for PtdimiJwy Injunctioo so tbal it am 
' 

include Information dev<:loped during the deposidons. If the depositi0111 were completed by 

Friday, April18, 1997, Spartan's ~date would be Apri128, 1997. 

m. 
0111ER OPEN ISSUES REQlJIRING AT'l'FlmON 

Apart from the •'lispute regarding the holdiDJ of depositions, before Spartan's 

response is due, there ue several other -oousebepin&• issuea that the Court might want to 

address now, as opposed to resolving on a pietemeaJ. basis. These include the followifts: 

1. Consolidation of the8e cases fat purposes of determining tbe claims under the 

Resource Conservation and Recovery Act ancl Cor pretrial purposes. The parties do not 

disagree that one judge should hear these matters, althouJh the Plaintiffs want all matteD 

beard by one judge. 

2. Scheduling of a date for evidentiary hearing on the Motion for Preliminary 

Injunction. 

-4-
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Sparton believes~~ rcsolvinc these issues early on, in one hcarinc, will allow tor a 

more orderly presentation ,of the dispute and a more dficient use of judicial rcsourcea. 
., 

IV. 
SCHEDULING A PRE-TRIAL CONFERENCE UNDER RULE 1' 

OF TH1t FEDERAL Ru:t.a OF avn, PROCEDURE 

Fedelal Rule of C'-vil Procedure 16 provides the Court broad discretion to scbedule 

pre-trial conferences to ~,kkess the types of issuea presented in thia motiOll. Spartan submits 

that boJ.din& such a coof'~:ence as early as possible in thetc cases is particularly appropriate. 

Such a conference could ·be held on relatively short notice, given that lead counsel for all 

parties, other than the Utnted States and Spartan, are based in ~ or Santa Fe. 

The court may wish to d>nsider allowing out-of-town counsel to participate by telephone. if 

they so choose. Such a ~learing should not require Jl1(R than an hour of the Court's lime 

and might be scbedulcd u early as Wednesday Apri19, 1m. 

Respectfully sub~, 

RODBY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

~--~~~~~AC~==~---
l<uwy .... • 
l 

A.ttqmet 
Post ce Box 1888 
Albuquerque, New Mexico 87103 
Telephone: (50S) 165-5900 
Fax: (SOS) 768-7395 

THOMPSON & KNIGHT 
A Professional Corporadwl 
James B. Harris 
1700 Pacific Avenue, Suite 3300 
Dallas, Texas 75201 
Telephone: (214) 969-1102 
Pax: (214) 969-1751 

ATIORNEYS ·FOR DEPENDANT 

-s-
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On the 8th day April. 1997, a true and correct copy of the foregoina document was 
'! 

served upon all counsel o·r record by: 

Hand·Dcllvety fO:i 

John w. zavitz, Baq. 
U.S. Attotney•s Oftke 
62S Silver NW, 4th Floor 
Albuquerqlle, NM 87102 

Galy A. O'Dea, Esq. 
City of Albuquaque 
One CIVic Plua NW, Blcventh Floor 
Albuquerque, NM 87103 ,, 

Patrlck Ttqjillo, Esq. 
City of Albuquezque 
One Civit- Plaza NW, Tenth Floor 
Albuquerttue, NM 87103 

Facsimile & Mail to: 

Charlea De Saillan, Esq. 
Environm'~tal Enforcement Div. 
P.O. Drawer 1508 
Santa Pe, NM 87504-1508 

I. 
~ 

Ana Marie Ortiz, Esq. 
N.M. BaVitoament Department 
P.O. BoJi 26110 
Santa Fe~ NM 87502-6110 

DavW L. Fishel, Baq. 
&virorutlenta1 Enforcement Section 
United states Department of Justice 
142S New York Ave. NW, 13th Floor 
Washington, D.C. 2000S 

t-{) • 192 lilB7 
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THOMPSON &. KNIGHT 
A PIIO,.IIIOIIAI. ~ORPOI\AnOII 

ATTOftN~YI ANO COIIN&ILDRI 

~.192 

Olfi&CT I)IAL: 
0'00 PACIFIC AVIICUI • &UITI ISQO 

DALLAS. Tt!ICAI 7tiG1•4 .. 1 ,.,., .... ,,... 
Fill. (lt41 lll•t7f1 

AUI'Ttll 
POM WOIITH 
MOU~ 

YONttllfi!Y, MIICICO 
(U4) St69-liCD 

YIA Ff&SlMJLE 

David F"ISh:l, Esq. 
U.S. Department of Justio~ 

April 3, 1997 

Environment and Natural Resource! Division 
Environmental BDf'ortement Section 
·wasbingtou. oc 20s3o ; . 

Rc: 
. , 

Albuquerque Litigation 

Dear Dave: 

The pUlpOse of m·y attempt to talk with you by telephone this moming was to discuss 
schcduliDg issues related to the Albuquerque Litigation. 

As I am wre you will agree, the procedural setting of the various motions now 
pending in those actions is somewhat coofusecl 

Your Motion for Preliminary Injunction was not received at the offices of Sparton's 
local counsel until approlcimately 5:00 p.m. on April I, 1997. I did not see it until I arrived 
in their offices at appmimately 9:30a.m. on April2, 1997. After reviewing that pleading. I 
continue to oppose your request to exceed the local rule limitation on exlu'bit pages. We hope 
to have a response to your motion on this subject very quickly. Obviously I need a 
determination on that w.ue in order to know exactly how to respond to your motion for 

,. • : .. s ....... : pre •mmazy .u.u~uon. 

It also strikes nu: that decisions on the motion to consolidate and motion to stay, 
dismiss, or transfer neecl to be made in advance of any consideration of the motion for 
preliminary injunction. · 

Additionally, de;?endinj on the Court's rulina on your request to exceed page 
limitations for exhibits, ·I wilt probably want to take at least four depositions - the Director of 
Public Works with the City of Albuquerque. Mr. MorrisoRt Sam Coleman, and Mark Weidler. 
I anticipate that each o11e of these depositions will take two days, and the information from 
those depositi011S will t.e needed in order to allow me to respond to your Motion for 
Preliminary Injunction, in the event that the Court allows it to be flied in its current form. 

Finally, in or de: to complete a response to your motion, I am going to need some 
reasonable period of til ne in order to synthesize: (I) the information from the depositions (in 
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• 
THOMPSON & KNIGIIT .. - .. --~011,_ 

David Fishel, Esq. 
April 3. 1997 
Papl 

the event that they are nec;essary); (2) input from Spartan's reoeutly retained expcrtsi and (3) 
analysis of the legal poim s you have raised. I do not think this work can be accomplished 
within the next fourteen (14) days, even if the Court grants your motion to exceed page 
limitations on exhibits. : 

Oiven all of these factors, it seems to me that the most reasonable approach is to 
request an immediate sch:dulina conference with Judge Conway, who iJ the cllief judge of tbc 
Nnr Mexico Distri~ in •.>rder to agree upon the process by which the pendin& motions will 
be considered, as wdJ a ~:.rlefing and hearing schedule. 

Please let me lcno.w. no later than early tomorrow morning, how you want to proceed. 

JBH!eshd 
cc: Bruce Hall 

James Fi~erald 
R. Jan Appel 

40310 OOOOII.DA 5l9'JS 

Yours very trulj/ 

6.1t-
es B. Harris 
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Apri14;1997 

YlA FACSIMILE and FIR.ST ctMS u.s. MAIL 

ldiehad T. Doonellaa 
U.S. Depadmcnt of 1ustic:e . 
Enviromneat and Natural Rcso~JrCC Division 
Enl'lroamemaJ ~ St'ctioD 
B=jamin Franklin Statioa ' 
P.O. Box 7'1 t 
W~DC20044-7611 .. 

Dear Michael: 

1 have tecei'ed aud uow have bad a dUUloe to review your lctta- of Apri14, 1997, 
which was &xed to me. As I am sure you caa apprec:iate, I am disappointed with your 
positioD. which I UDdemaucS to ~ as follows: 

1. Spa1t0n's 1cspc'l1Se to the modoa fOl peUmiDa1)' iojunttion is due 011 or bct010 

April IS, 1997, no exttmion will bo consideled; 

No depositions should occur until after briefing on the preliminary iojundiGa 
motion is compl~ 

3. Only depositions of "appropriate" pcaoD should be allowed; I assume that you 
probably belic've that Mr. Owulc, Me. Cobnan. and Mr. Weidler are nor 
•appropriate~ witnesses. 

4. It is u.nnecesstay. for your motion to consolidate or Spar1on's motion to stay, 
dismiss, or tninsfer to be decided before aCtion is taken on the motion fot 
preliminary injunction. 

S. You are un'Nilling to join in a request for a scheduling confacncc. 

Spanon was hoping ·.hat you would have agreed to the depositions we requested and a 
short extension of the bricli":~g schedule on the motion for preliminary injWlction (assuming, 
of course, that your motion and exhibits, which do not comply with the local rules, actually 
triooer-ed g 14 d.ny response period). [f you bad done so. we could have been much more 
flexible on your request to •!xceed lbe local rule limit on exhibit paies . 

NJ.192 1;112 
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I ask that you reconiidcr your position. If you are williug to do so, I suggest that an 
agreed order be drafted setti:ng forth when mattezs wiU be presented. how the 328 pages of 
exhibits will be baudled. ~ that the order be sent 10 Judge Hansen (the judge assigned to the 
first filed case) for his approval. 

Please let me know .Monday moming wheth« your positiOD has cbauged. l am 
sending a copy of this letter to c:ouosel of record fot the o'lha plai.ntifti, and lazn likewise 
asking them to advise me \1y Monday moming of 1heir respectlve positions. 

JBH!eshd 
F.nclosore 

cc: Bruce HaU 
James Fitzgaald :1 

R. Jan Appel , 
Charlie de Sailm 
Am M. O.rth 
Gary O'Dea 
Patrick Trujillo 

o41ll0 00001 lelA SliM 

~B.~~._ .. 
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Honorable c. LeRoy Hansen· 

COUNSE&.Of'IS -0 .-.no-aa _..,. IJitW 

Al.IIUOUC~IIAC ~ 

ZOI THIRD STtUI:~ -· SUt'fl: UOO 
Al.eUQUCRO\JE, NEW MCXICC e7t02 

II'.O,.OIICte­

AI.IIUOUit.-OUI:, NCW MPtCO e110~ 

f'ACSIOOI~ 1!!1051 71S&-?3eS 

April 8, 1997 

Federal BUilding ·' u.s. Courthouse 
soo Gold Avenue SH 
Albuquerque, .RK IJ7103 

t<l.195 

oo:"L~ 
.....--~ 
_ .. _ ....... _ -----_c. __ _ 

~"'--~ 
SNnarc-.cs 

-~-­ID_....-eot'_ ..... __ 
.......,... "" .... ~ 1 c.? 
~.-­

...... coos­r.-..- .. ....,.. 

768-7315 

.. 

Ra: Qih O'f l4JN.nerqpe y. spv1:p teoJmology. xu. ctz-oaat: 
LI/JIII' 1 .IY.'t• C!f In Kpico 7• bartcp !teJmoloCif. J;na. t?7• 
0208-JOfJlLl): an4 u.s.a. •· sgartop feopolau. :tpo. (?7-02&0 
K/Dll) . 

Dear Judge Banseu J 

we represent Spar.:.On Technology, Inc., the Defen<lant in each of the 
three suits refer;mcecl aJ)ove. We are adclreasinq this letter to you 
because you were assigned the first filed, lowest nwabered casa. 

Plaintiffs in eaC:tl of the three cases seek a preliainary injunction 
against Sparton ,and make olaiu under RCRA. Plaintiffs in all 
cases also ask ft)r posaible additional or different relief under 
causes of action other than RCRA, so the case• are close, but not 
quite the sa~~e in causes of action and potential proof an4 
discovery. Plaint,iffs have filed •otions to consolidate the cases, 
which are pend~j. Spartan does not object to consolidation tor 
discovery mattar(J and for case management. 

we are writinq :rou to seek your quidance on how to proceed to 
quickly resolve several issues that significantly impact our 
client's ability to timely respond to the Motions tor Preliminary 
Injunction. We :t.elieva a Rule 16 conference should be held as soon 
as possible, with involvement of out-of-town counsel by telephone, 
if necessary, t ::» discuss these issues, which could easily and 
quickly be resol'ved at such a conference. Today we filed a motion 
and brief reques·';inq such a conference, a copy of which is attached 
to this letter. Hopefully, early control will substantially speed 

J;l01 



14:52 R0reY lAJ FIRM ~ '382?1628 
NJ.195 002 

RODBY, DICKASON. SLOAN. A.KUr 8t JlOBB, p, A. 

Honorable C. LeRoy,Hansan 
April 81 lg97 .. 
Paqe 2 

preparation and will eliminate unnecessary aotions with attendant 
briefing expense and delay. 

Sincerely yours, 
I 

ROD£¥, DICXASON, SLoAN, ~IN & ROBB, P.A. 

-~~"-'~ 
an tt" aJ,;; 

cc vfencl: David L. Fishel, Esq. (Tia J'ac:atalle I aeqalar bll) 
Cbu'les De Saillan, Esq. 
AM Marie Ortiz, Esq.· 
BonorcWle John c. conway 
Honorable ldwin L. Mechem 
3ues 'a, Barris, Bsq. 

John w. zavitz, Esq. 
Gary A. O'Dea, Bsq. 
Patridk TrUjillo, 

Juea P. FitzCJerald, Esq. 
Bruce;Balll Escz. 

(Via Baa4-Dalivery) 
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Honorable c. LeRoy Hansen 

COUNSELORS AND ATTORNEYS AT LAW 

ALISUOUEROUE PLAZA 

201 THIRD STREET NW, SUITE 2200 

ALBUQUERQUE, NEW MEXICO 87102 

P. 0. BOX 1888 

ALBUQUERQUE, NEW MEXICO 87103 

TELEPHONE CSO!SI 7«5!5·!5gQQ 

f'ACSIMILE CSO!SJ 768·73g!5 

April 8, 1997 

Federal Building & u.s. Courthouse 
500 Gold Avenue SW 
Albuquerque, NM 87103 

c-... 
A7?'IW;Y .. U)uKT 
IIICHAIIDC._,. 
........ D.~ 
eoc.-c.-
,._ ... OUI.&ZY 

u:suc McCAIOTHY -... 

"'-­DONL-
......:>ISOOOG.­

.IOHN D.~ 
RAY K. AOOCY 

oc:-AIIOMDOOTHM. 

SANTA ,E OP't'IC£ 
MARCY I'I.AZA, SUITC 101 
123 £AST MAACY STfiCET 

"·D. aox 13S7 
SAHTA .. C. NM 87SQ4oQ67 

nlLPHONC 1184-0100 
...,.EACODCIIOS 

FACSIMtLE 88~ 

768-7315 

Re: city of Albuquerque v. Sparton Technology, Inc. (97-020§­
L&/J&G); State of New Mexico y. Sparton Technology, Inc. (97-
0208-JC/RLP); and u.s.A. y. sparton Technology, Inc. (97-0210 
X/DJS) 

Dear Judge Hansen: 

We represent Sparton Technology, Inc., the Defendant in each of the 
three suits referenced above. We are addressing this letter to you 
because you were assigned the first filed, lowest numbered case. 

Plaintiffs in each of the three cases seek a preliminary injunction 
against Sparton and make claims under RCRA. Plaintiffs in all 
cases also ask for possible additional or different relief under 
causes of action other than RCRA, so the cases are close, but not 
quite the same in causes of action and potential proof and 
discovery. Plaintiffs have filed motions to consolidate the cases, 
which are pending. Sparton does not object to consolidation for 
discovery matters and for case management. 

We are writing you to seek your guidance on how to proceed to 
quickly resolve several i~sues that significantly impact our 
client's ability to timely respond to the Motions for Preliminary 
Injunction. We believe a Rule 16 conference should be held as soon 
as possible, with involvement of out-of-town counsel by telephone, 
if necessary, to discuss these issues, which could easily and 
quickly be resolved at such a conference. Today we filed a motion 
and brief requesting such a conference, a copy of which is attached 
to this letter. Hopefully, early control will substantially speed 
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preparation and will eliminate unnecessary motions with attendant 
briefing expense and delay. 

Sincerely yours, 

RODEY, DICKASON, SLOAN, Al~IN & ROBB, P.A. 

-~~ 
an W. Hewes 

cc wfencl: David L. Fishel, Esq. (Via Facsimile ' Regular Hail) 
Charles De Saillan, Esq. 
Ana Marie Ortiz, Esq. 
Honorable John c. Conway 
Honorable Edwin L. Mechem 
James B. Harris, Esq. 

John w. zavitz, Esq. 
Gary A. O'Dea, Esq. 
Patrick Trujillo, 

James P. Fitzgerald, Esq. 
Bruce Hall, Esq. 

(Via Hand-Delivery) 



IN THE UNITED STATES DISTRICf COURT 
FOR THE DISTRICf OF NEW MEXICO 

TIIE CITY OF ALBUQUERQUE, and § CIVIL ACfiON NO. 
TIIE BERNALILLO COUNTY § 
COMMISSIONERS, § CIV -97-0206-LH/JHG 

§ 
Plaintiffs, § 

§ 
v. § 

§ 
SPARTON TECHNOLOGY, INC., § 

§ 
Defendant. § 

§ 
§ 

STATE OF NEW MEXICO, § CIVIL ACfiON NO. 
THE NEW MEXICO ENVIRONMENT § 
DEPARTMENT, and THE NEW MEXICO § CIV-97-0208-JC/RLF 
OFFICE OF THE NATURAL RESOURCES § 
TRUSTEE, § 

§ 
Plaintiffs, § 

§ 
v. § 

§ 
SPARTON TECHNOLOGY, INC., § 

§ 
Defendant. § 

§ 
§ 

UNITED STATES OF AMERICA, § CIVIL ACfiON NO. 
§ 

Plaintiff ' 
§ CIV -97-0210-WDJS 
§ 

v. § 
§ 

SPAR TON TECHNOLOGY, INC., § 
§ 

Defendant. § 
§ 



MOTION AND BRIEF FOR RULE 16 CONFERENCE 

Sparton Technology, Inc. (•Sparton•), Defendant in the above-entitled actions, 

requests that pursuant to Rule 16 of the Federal Rules of Civil Procedure the Court hold, as 

soon as possible, a conference to establish early and continuing control of this litigation. 

I. 
BACKGROUND 

On February 19, 1997, the above-referenced actions were simultaneously filed. All 

three actions involve a request that Sparton be ordered to address impacts to soil and 

groundwater the company is already correcting. Sparton wants to expand those activities, but 

bas yet to receive from the very same entities suing it, the necessary authorizations to move 

forward. 

The issue of how to address the impacts to soil and groundwater is already the subject 

of a pending action in Federal Court in Dallas, filed by Sparton against the United States 

Environmental Protection Agency eEPA•), Region 6 in August of 1996. 

The same issue is also the subject of an administrative proceeding currently pending 

before EPA Region 6 in Dallas. 

Although Spartan's answer date was March 25, 1997, there are already four motions 

pending in the Albuquerque cases: (1) a motion filed by the Plaintiffs to consolidate; (2) a 

motion filed by Sparton to stay, dismiss or transfer the action filed by the United States to 

the pending lawsuit in Dallas; (3) a 32 page motion by the Plaintiffs for a preliminary 

injunction accompanied by 328 pages of exhibits; and (4) a motion by the Plaintiffs to exceed 

the limitation in the local rules that not more than 50 pages of exhibits accompany any 

motion. 
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Of the three motions directed to it, Sparton has responded to two, leaving only the 

Motion for Preliminary Injunction requiring a reply. 

n. 
SPARTON NEEDS LIMITED DEPOSffiONS OF FOUR INDIVIDUALS 

TO COMPLETE ITS RESPONSE TO THE 
MOTION FOR PRELIMINARY INJUNCTION 

Included in the 328 pages of exhibits is: (1) a two-page affidavit from an employee 

of the City of Albuquerque, Norman Gaume, setting forth in conclusory terms a purported 

connection between groundwater impacted by Sparton's past manufacturing operation and the 

city's water supply; (2) a two-page affidavit from Robert Morrison with a seven page work-

plan explaining also in conclusory terms why the Court should order Sparton to install and 

test a containment well as well as five new monitor wells; (3) two determinations, one by 

Samuel Coleman, an EPA Region 6 employee, and the other by Mark Weidler, Secretary of 

the New Mexico Environment Department, of the purported existence of an imminent and 

substantial endangerment associated with the groundwater impacted by Sparton's past 

manufacturing activities. 

Sparton needs the deposition of the director of public works for the City of 

Albuquerque to establish that the conclusions set forth in Mr. Gaume' s affidavit are incorrect 

and not supported by the facts. It needs Mr. Morrison's deposition in order to understand 

the basis for his conclusion, and to develop an effective response. It needs the depositions of 

Mr. Coleman and Mr. Weidler to explore the process used in reaching the conclusions of 

both gentlemen, and to understand the facts actually relied upon in reaching the conclusions 

set forth. 

In accordance with the local rules, Sparton conferred with the attorney for the United 

States to schedule these depositions. See attached correspondence from James B. Harris to 

David Fishel dated April 3, 1997, attached as Exhibit • A. • That request was rejected. See 

-3-



correspondence from Michael Donnellan to James B. Harris dated April 4, 1997, and 

response of James B. Harris to Michael Donnellan dated Apri14, 1997, attached as Exhibits 

•B• and •c• respectively. Counsel for Sparton had originally suggested two days for each 

deposition in order to allow those depositions to cover all issues that might arise in this 

litigation. Sparton is willing to limit the depositions to issues directly related to the Motion 

for Preliminary Injunction, so long as Plaintiffs will not object to a second deposition after 

the preliminary injunction hearing and in preparation for a trial on the merits, if any, for 

each of the individuals identified. In the event the Plaintiffs are willing to agree to this 

arrangement, each deposition could be completed in a day or less. 

Sparton believes it would need, at most, ten days following the completion of the last 

deposition to finalize its response to the Motions for Preliminary Injunction so that it can 

include information developed during the depositions. If the depositions were completed by 

Friday, Apri118, 1997, Sparton's response date would be April 28, 1997. 

IlL 
OTHER OPEN ISSUES REQUIRING ATIENTION 

Apart from the dispute regarding the holding of depositions, before Sparton's 

response is due, there are several other •housekeeping• issues that the Court might want to 

address now, as opposed to resolving on a piecemeal basis. These include the following: 

1. Consolidation of these cases for purposes of determining the claims under the 

Resource Conservation and Recovery Act and for pretrial purposes. The parties do not 

disagree that one judge should hear these matters, although the Plaintiffs want all matters 

heard by one judge. 

2. Scheduling of a date for evidentiary hearing on the Motion for Preliminary 

Injunction. 
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Sparton believes that resolving these issues early on, in one hearing, will allow for a 

more orderly presentation of the dispute and a more efficient use of judicial resources. 

IV. 
SCHEDULING A PRE-TRIAL CONFERENCE UNDER RULE 16 

OF THE FEDERAL RULES OF CIVIL PROCEDURE 

Federal Rule of Civil Procedure 16 provides the Court broad discretion to schedule 

pre-trial conferences to address the types of issues presented in this motion. Sparton submits 

that holding such a conference as early as possible in these cases is particularly appropriate. 

Such a conference could be held on relatively short notice, given that lead counsel for all 

parties, other than the United States and Sparton, are based in Albuquerque or Santa Fe. 

The court may wish to consider allowing out-of-town counsel to participate by telephone, if 

they so choose. Such a hearing should not require more than an hour of the Court's time 

and might be scheduled as early as Wednesday Apri19, 1997. 

Respectfully submitted, 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

By __ ~~~~~~~=-------------
Jona)ll;~ 

J es . Fitzgerald 
A me s for Defendant 
Post ce Box 1888 
Albuquerque, New Mexico 87103 
Telephone: (505) 765-5900 
Fax: (505) 768-7395 

THOMPSON & KNIG.EIT 
A Professional Corporation 
James B. Harris 
1700 Pacific A venue, Suite 3300 
Dallas, Texas 75201 
Telephone: (214) 969-1102 
Fax: (214) 969-1751 

ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

On the 8th day April, 1997, a true and correct copy of the foregoing document was 

served upon all counsel of record by: 

Hand-Delivery to: 

John W. Zavitz, Esq. 
U.S. Attorney's Office 
625 Silver NW, 4th Floor 
Albuquerque, NM 87102 

Gary A. O'Dea, Esq. 
City of Albuquerque 
One Civic Plaza NW, Eleventh Floor 
Albuquerque, NM 87103 

Patrick Trujillo, Esq. 
City of Albuquerque 
One Civic Plaza NW, Tenth Floor 
Albuquerque, NM 87103 

Facsimile & Mail to: 

Charles De Saillan, Esq. 
Environmental Enforcement Div. 
P.O. Drawer 1508 
Santa Fe, NM 87504-1508 

Ana Marie Ortiz, Esq. 
N.M. Environment Department 
P.O. Box 26110 
Santa Fe, NM 87502-6110 

David L. Fishel, Esq. 
Environmental Enforcement Section 
United States Department of Justice 
1425 New York Ave. NW, 13th Floor 
Washington, D.C. 20005 



• 

DIRECT DIAL: 

(214) 969-1102 

VIA FACSIMILE 

David Fishel, Esq. 
U.S. Department of Justice 

THOMPSON & KNIGHT 
A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS 

1700 PACIFIC AVENUE • SUITE 3300 
DALLAS, TEXAS 75201·4683 

(214) 181·1100 
FAX (214) 111·1751 

April3, 1997 

Environment and Natural Resources Division 
Environmental Enforcement Section 
Washington, DC 20530 

Re: Albuquerque Litigation 

Dear Dave: 

AUSTIN 
FORT WORTH 

HOUSTON 
MONTERREY, MEXICO 

The purpose of my attempt to talk with you by telephone this morning was to discuss 
scheduling issues related to the Albuquerque Litigation. 

As I am sure you will agree, the procedural setting of the various motions now 
pending in those actions is somewhat confused. 

Your Motion for Preliminary Injunction was not received at the offices of Sparton's 
local counsel until approximately 5:00p.m. on Aprill, 1997. I did not see it until I arrived 
in their offices at approximately 9:30 a_m_ on April 2, 1997. After reviewing that pleading, I 
continue to oppose your request to exceed the local rule limitation on exhibit pages. We hope 
to have a response to your motion on this subject very quickly. Obviously I need a 
determination on that issue in order to know exactly how to respond to your motion for 
preliminary injunction. 

It also strikes me that decisions on the motion to consolidate and motion to stay, 
dismiss, or transfer need to be made in advance of any consideration of the motion for 
preliminary injunction. 

Additionally, depending on the Court's ruling on your request to exceed page 
limitations for exhibits, I will probably want to take at least four depositions -- the Director of 
Public Works with the City of Albuquerque, Mr. Morrison, Sam Coleman, and Mark Weidler. 
I anticipate that each one of these depositions will take two days, and the information from 
those depositions will be needed in order to allow me to respond to your Motion for 
Preliminary Injunction, in the event that the Court allows it to be filed in its current form. 

Finally, in order to complete a response to your motion, I am going to need some 
reasonable period of time in order to synthesize: (1) the information from the depositions (in 



THOMPSON & KNIGHT 
A PfiOI'IIIIOMAL CO"f'O"ATIOM 

David Fishel, Esq. 
April 3, 1997 
Pagel 

the event that they are necessary); (2) input from Spartan's recently retained experts; and (3) 
analysis of the legal points you have raised. I do not think this work can be accomplished 
within the next fourteen (14) days, even if the Court grants your motion to exceed page 
limitations on exhibits. 

Given all of these factors, it seems to me that the most reasonable approach is to 
request an immediate scheduling conference with Judge Conway, who is the chief judge of the 
New Mexico District, in order to agree upon the process by which the pending motions will 
be considered, as well a briefing and hearing schedule. 

Please let me know, no later than early tomorrow morning, how you want to proceed. 

JBWeshd 
cc: Bruce Hall 

James Fitzgerald 
R Jan Appel 

40310 00001 LERA S792S 
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DIRECT DIAL: 

{114) 969-1102 

THOMPSON & KNIGHT 
A I'IIOfEISIONAL CORPOIIATIOtl 

ATTORNEYS AND COUNSELORS 

1700 PACifiC AVENUE • SU1TE UOO 
DALLAS, TEXAS TS201~US 

(214) IU·1700 
,:Ax (21•1 ttt-1761 

Apri14, 1997 

VIA FACSIMILE and FIRST CLASS U.S. MAIL 

Michael T. Donnellan 
U.S. Department of Justice 
Environment and Natural Resource Division 
Environmental Enforcement Section 
Benjamin Franklin Station 
P.O. Box 7611 
Washington, DC 20044-7611 

R.e: Albuquerque Litigation 

Dear Michael: 

AUSTIN 
FORT WORTH 

HOUSTOtl 
MONTERREY, MEX1CO 

I have received and now have had a chance to review your letter of April4, 1997, 
which was faxed to me. As I am sure you can appreciate, I am disappointed with your 
position. which I understand to be as follows: 

1. Sparton's response to the motion for preliminacy injunction is due on or before 
April15, 1997, no extension will be considered; 

2. No depositions should occur until after briefing on the preliminaiy injunction 
motion is complet~ 

3. Only depositions of "appropriate" person should be allowed; I assume that you 
probably believe that Mr. Gurul~ Mr. Coleman, and Mr. Weidler are not 
"appropriate" witnesses. 

4. It is unnecessary for your motion to consolidate or Sparton's motion to stay, 
dismiss, or transfer to be decided before aetion is taken on the motion for 
preliminary injunction. 

5. You are unwilling to join in a request for a scheduling conference. 

Sparton was hoping that you would have agreed to the depositions we requested and a 
short extension of the briefing schedule on the motion for preliminary injWlction (assuming, 
of course. that your motion and exhibits, which do not comply with the local rules, actually 
triggered a 14 dny response period). lf you had done so, we could have been much more 
flexible on your request to exceed the local rule limit on exhibit pages. 

•. 

~ 

1 
< 



- .. -
'Tfl014PSON & KNIGHT 

A PIIOIW1011M. COIII'OAA1101t 

Michael T. Donnellan 
Apru 4, 1997 
Pagel 

I ask that you reconsider yottt position. If you are willing to do so, I suggest that an 
agreed order be drafted setting forth when matters will be presented, how the 328 pages of 
exhibits will be handled, and that the order be sent to Judge Hansen (the judge assigned to the 
first filed case) for his approval. 

Please let me know Monday morning whether your position has changed. I am 
sending a copy of this letter to counsel of record for the other plaintiffs, and I am likewise 
asking them to advise me by Monday morning of their respective positions. 

JBWeshd 
Enclosure 

cc: Bruce Hall 
James Fitzgerald 
R.. Jan Appel 
Charlie de Sailen 
Ana M. Ortiz 
Gary O'Dea 
Patrick Trujillo 

40310 00001 LeilA $1026 



.... 

Attorney General of New Mexico 
PO Drawer I 508 

Santa Fe. New Mexico 87504-1508 

TOM UDALL 
Attorney General 

BY OVERNIGHT MAIL 

Mr. James B. Harris 
Thompson & Knight 
1700 Pacific Avenue 
Suite 3300 
Dallas, Texas 74201-4693 

505/827-6000 
F ax 505/827-5826 

March 17, 1997 

Re: Motion to Consolidate United States Sparton Technology. 
~. No. CIV-97-0210-M; State of New Mexico v. Sparton 
Tecbnology, Inc., No. 97-0208-JC; City of Albuquerque v. 
Sparton Technology, Inc., No. CIV-97-0206-LH 

Dear Jim: 

This letter is to serve on Sparton Technology, Inc. a copy 
of the enclosed Joint Motion to Consolidate, and Memorandum in 
support thereof. We intend to file the Motion in the above­
referenced cases in accordance with Rule 7.3(a} of the Local 
Civil Rules of the U.S. District Court for the District of New 
Mexico. I understand from our telephone conversation of March 6, 
1997 that the Motion is opposed. 

If you have any questions on this matter, you may call me at 
(505} 827-6939. 

cc: Counsel of Record 

Sincerely~ ... _., 
~ I// !%-~. ~ 

Charles de Saillan 
Assistant Attorney General 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

THE CITY OF ALBUQUERQUE, and 
THE BERNALILLO COUNTY 
COMMISSIONERS I 

Plaintiffs, 

v. 

SPARTON TECHNOLOGY, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________ ) 
) 

STATE OF NEW MEXICO, ) 
THE NEW MEXICO ENVIRONMENT ) 
DEPARTMENT, and ) 
THE NEW MEXICO OFFICE OF ) 
THE NATURAL RESOURCES TRUSTEE, ) 

Plaintiffs, 

v. 

SPARTON TECHNOLOGY, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

SPARTON TECHNOLOGY, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

CIVIL ACTION NO. 

CIV-97-0206-LH 

CIVIL ACTION NO. 

CIV-97-0208-JC 

CIVIL ACTION NO. 

CIV-97-0210-M 

JOINT MOTION TO CONSOLIDATE 

Pursuant to Rule 42{a) of the Federal Rules of Civil 

Procedure, and in accordance with Rule 7 of the Local Civil Rules 

of this Court, the United States, the State of New Mexico, the 
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New Mexico Environment Department, the New Mexico Office of the 

Natural Resources Trustee, the City of Albuquerque, and the 

Bernalillo County Commissioners (the "Plaintiffs"), hereby 

respectfully move this Court for an order consolidating the 

above-captioned actions. As set forth more fully in the 

accompanying Memorandum in Support of this Motion, these actions 

involve common questions of both law and fact, and consolidation 

of these actions would promote judicial economy and efficiency. 

In accordance with Rule 7.2(a) of the Local Civil Rules of 

this Court, on March 6, 1997, counsel for the Plaintiff, State of 

New Mexico, contacted counsel for the Defendant and determined 

that this Motion is opposed. 

Respectfully submitted, 

LOIS J. SCHIFFER 
Assistant Attorney General for 

Environ nt and Natural Resources 

--tl;~ 
J!J ,. 

By:~([( 
DAVI~~F~S~HE==U~-------------------

Trial Attorney 
E~vironmental Enforcement Section 
Environment and Natural Resources 
"Division 

Post Office Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
(202) 514-1707 
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By: 

By: 

the 

87103 

Attorneys for the United States 

TOM UDALL 
Attorney General of New Mexico 

ES DE SAIL 
Assistant Attorney General 
Environmental Enforcement Division 
Post Office Drawer 1508 
Santa Fe, New Mexico 87504-1508 
(505) 827-6939 

Attorneys for the State of New Mexico 

~~.{k 
Special Assistant Attorney General 
Assistant General Counsel 
New Mexico Environment Department 
1190 St. Francis Drive 
Post Office Box 26110 
Santa Fe, New Mexico 87502-6110 
(505} 827-2990 

Attorney for the New Mexico Environment 
Department 
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TOM UDALL 
Attorney General of New Mexico 

By: ~c{ A~--
CHARLES DE SAIL 
Assistant Attorney General 
Environmental Enforcement Division 
Post Office Drawer 1508 
Santa Fe, New Mexico 87504-1508 
(505) 827-6939 

Attorneys for the New Mexico Office 
of the Natural Resources Trustee 

ROBERT M. WHITE 
City Attorney 

By: d::L a{ ~z ~ 
Y A. O'DEA 

By: 

ROSEMARY A. COSGROVE 
Assistant City Attorneys 
Post Office Box 2248 
Albuquerque, New Mexico 87103 
(505) 768-4500 

Attorneys for the City of 
Albuquerque 

TITO D. CHAVEZ 
County Attorney 

d:eLL%~4'r 
PATRICK F. TRUJILLO r 

Assistant City Attorney 
One Civil Plaza, N.W. 
Tenth Floor 
Albuquerque, New Mexico 87103 
(505) 768-4073 

Attorneys for the Bernalillo 
County Commissioners 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

THE CITY OF ALBUQUERQUE, and 
THE BERNALILLO COUNTY 
COMMISSIONERS, 

Plaintiffs, 

v. 

SPARTON TECHNOLOGY, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 
) 

STATE OF NEW MEXICO, ) 
THE NEW MEXICO ENVIRONMENT ) 
DEPARTMENT, and ) 
THE NEW MEXICO OFFICE OF ) 
THE NATURAL RESOURCES TRUSTEE, } 

Plaintiffs, 

v. 

SPARTON TECHNOLOGY, INC., 

Defendant. 

} 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

SPARTON TECHNOLOGY, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) ______________________________ ) 

CIVIL ACTION NO. 

CIV-97-0206-LH 

CIVIL ACTION NO. 

CIV-97-0208-JC 

CIVIL ACTION NO. 

CIV-97-0210-M 

MEMORANDUM IN SUPPORT OF 
JOINT MOTION TO CONSOLIDATE 

On February 19, 1997, the United States, the State of New 

Mexico, the New Mexico Environment Department, the New Mexico 
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Office of the Natural Resources Trustee, the City of Albuquerque, 

and the Bernalillo County Commissioners (the "Plaintiffs"), filed 

these actions seeking injunctive relief to address an imminent 

and substantial endangerment to health and the environment under 

sections 7002(a) (1) (B) and 7003(a) of the Resource Conservation 

and Recovery Act ("RCRA"), 42 U.S.C. §§ 6972(a) (1) (B) and 

6973(a). The actions also seek identical injunctive relief under 

various other provisions of state and federal law, as well as 

restitution of costs. 

Pursuant to Rule 42(a) of the Federal Rules of Civil 

Procedure, and in accordance with Rule 7 of the Local Civil Rules 

of this Court, the Plaintiffs have jointly moved this Court for 

an order consolidating the above-captioned actions. This 

Memorandum is submitted in support of that Motion. 

I . STANDARD OF REVIEW 

Rule 42(a) of the Federal Rules of Civil Procedure provides: 

Consolidation. When actions involving a common 
question of law or fact are pending before the court, it may 
order a joint hearing or trial of any or all the matters in 
issue in the actions; it may order all the actions 
consolidated; and it may make such orders concerning 
proceedings therein as may tend to avoid unnecessary costs 
or delay. 

FED. R. Crv. P. 42 (a). 

Whether to grant a motion to consolidate is committed to the 

discretion of the trial court. Shump v. Balka, 574 F.2d 1341, 

1344 (lOth Cir. 1978). The court "initially should determine 

that the cases to be consolidated 'involve[e] a common question 

of law or fact.'" Servants of the Peraclete, Inc. v. Great 
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American Insurance Co., 866 F. Supp. 1560, 1572 (D.N.M. 1994). 

If the cases involve a common question of law or fact, the court 

"should then weigh the interests of judicial convenience in 

consolidating the cases against the delay, confusion, and 

prejudice consolidation might cause." Id. 

II. ARGUMENT 

A. These Actions Involve Common 
Questions of Law and Fact 

These actions involve common questions of both law and fact, 

and those common questions predominate over other issues in the 

actions. The primary count in each of these actions is for 

injunctive relief to address an imminent and substantial 

endangerment under RCRA. The State, City, and County Plaintiffs 

have filed their actions under section 7002(a) (1) (B) of RCRA, 42 

u.s.c. § 6972(a) (1) (B), while the United States has filed its 

action under section 7003(a) of RCRA, 42 U.S.C. § 6973(a). The 

language in these two provisions is virtually identical, and they 

have been interpreted interchangeably. See, e.g., Zands v. 

Nelson, 779 F. Supp. 1254, 1263 (S.D. Cal. 1991); see also SEN. 

REP. No. 284, 98th Cong., 1st Sess. 56-57 (1983) (the citizen 

suit provisions "are intended to allow citizens exactly the same 

broad substantive and procedural claim for relief which is 

already available to the United States under section 7003"). 

In each of these actions, the primary issue will be to 

determine the appropriate injunctive relief to address the 

alleged imminent and substantial endangerment to health or the 

environment. In each of these actions, the factual and expert 
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testimony and other evidence on this issue will be virtually 

identical. Although these actions include various additional 

counts for injunctive relief under federal and state law, the 

Plaintiffs are seeking the same injunctive relief under each of 

these counts. 

B. Consolidation of These Cases Will Promote 
Judicial Efficiency 

Consolidation of these actions will promote judicial economy 

and efficiency. It will avoid duplicative proceedings in 

different courtrooms on the same issues based on the same 

evidence. It will also avoid separate and potentially 

conflicting judgments. It will thereby reduce the costs expended 

by the Court, by the Plaintiffs, and by the Defendant. 

On the other hand, consolidation of these actions will not 

create any significant delay, confusion, or prejudice. None of 

these actions is any further along than any of the others, so 

there is no risk of delaying one action by consolidating it with 

the others. Moreover, because each of these cases is at a very 

early stage its proceedings, consolidation will not cause 

confusion, nor will consolidation create any prejudice to any of 

the parties. 

CONCLUSION 

For the foregoing reasons, the Plaintiffs respectfully move 

this Court for an order consolidating these actions. 
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By: 

By: 

Respectfully submitted, 

LOIS J. SCHIFFER 
Assistant Attorney General for 

Environment and Natural Resources 

DAVID "'FISH L 
Trial Att y 
Environm 'tal Enforcement Section 
Environ nt and Natural Resources 

JDivision 
Pbst Office Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
(202) 514-1707 

JOHN J. KELLY 
Assistant U.S. Attorney for the 

District of New Mexico 

Attorney 

87103 

Attorneys for the United States 

TOM UDALL 
Attorney General of New Mexico 

LES DE SAiLLAN-­
Assistant Attorney General 
Environmental Enforcement Division 
Post Office Drawer 1508 
Santa Fe, New Mexico 87504-1508 
(505) 827-6939 

Attorneys for the State of New Mexico 

- 5 -



By: 

By: 

~44--~ tlr AMARIE ORTIZ~ 
Special Assistant Attorney General 
Assistant General Counsel 
New Mexico Environment Department 
1190 St. Francis Drive 
Post Office Box 26110 
Santa Fe, New Mexico 87502-6110 
(505) 827-2990 

Attorney for the New Mexico Environment 
Department 

TOM UDALL 
Attorney General of New Mexico 

CHARLES DE SAILLAN 
Assistant Attorney General 
Environmental Enforcement Division 
Post Office Drawer 1508 
Santa Fe, New Mexico 87504-1508 
(505) 827-6939 

Attorneys for the New Mexico Office 
of the Natural Resources Trustee 

ROBERT M. WHITE 
City Attorney 

d:J~¥eLri[ 
GARY A. 0' DEA 
ROSEMARY A. COSGROVE 
Assistant City Attorneys 
Post Office Box 2248 
Albuquerque, New Mexico 87103 
(505) 768-4500 

Attorneys for the City of 
Albuquerque 
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·.· 
TITO 0. CHAVEZ 

) County Attorney 

March 1 1997 

By, p~';~~/k-
Assistant City Attorney 
One Civil Plaza, N.W. 
Tenth Floor 
Albuquerque, New Mexico 87103 
(505) 768-4073 

Attorneys for the Bernalillo 
County Commissioners 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 17th day of March, 1997, a 

copy of the foregoing Joint Motion to Consolidate and Memorandum 

in support thereof were sent by overnight mail to: 

James B. Harris 
Thompson & Knight 
1700 Pacific Avenue 
Suite 3300 
Dallas, Texas 75201-4693 

and by first class mail to: 

James P. Fitzgerald 
Rodey, Dickason, Sloan, Akin & Robb, P.A. 
P.O. Box 1888 
Albuquerque, New Mexico 87103 

Charles de Saillan 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

THE CITY OF ALBUQUERQUE and 
THE BERNALILLO COUNTY 
COMMISSIONERS, 

Plaintiffs, 

v. 

I 
S'PARTON TECHNOLOGY I INC. , 

Defendant. 

Civil Action No. 
CIV 97 0206 LH/JHG 

Consolidated with: 
CIV 97 0208 JC/RLP 
CIV 97 0210 M/DJS 
CIV 97 0981 LH/JHG 

NOTICE OF DEPOSITION PURSUANT TO 
FEDERAL RULE OF CIVIL PROCEDURE 30(B) (6) 

You are hereby notified that the United States of America, 

State of New Mexico, New Mexico Office of the Natural Resources 

Trustee, New Mexico Environment Department, City of Albuquerque, 

and Bernalillo County Commissioners ("Plaintiffs"), pursuant to 

Rule 30(b) (6) of the Federal Rules of Civil Procedure, will take 

the deposition of the designated representative(s) of Sparton 

Technology, Inc. at 9:00 A.M. on May 8, 1998 before a shorthand 

reporter or other person duly authorized to administer oaths, at 

the offices of the U.S. Attorney, 200 3rd St, NW, Ste 900, 

Albuquerque, New Mexico. 

Tn1tial Pre~rial Report 
Final--Feb 13, 99 (Fri) 4:41PM 

Albug!lergue v. Sparton Technology, Inc. 
No. CIV ~1 206 LH/JHG ID.N.M.) 
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Pursuant to Rule 30(b) (6), Sparton Technology, Inc. shall 

designate and produce one or more of its officers, directors, 

managing agents, or persons who has the most knowledge of and 

~ill testify on behalf of Sparton Technology, Inc. on the 

subjects listed below. 

In its May 13, 1996 Draft Final Corrective Measurses Study 

("CMS Report"), Sparton stated that it generated aqueous plating 

wastes which were placed on-site in a concrete basin and in 

surface impoundments through 1983. In the CMS Report, Sparton 

also stated that it generated waste solvents which were placed 

on-site in a sump through 1980. Each subject listed below shall 

be understood to be limited to the time period from 1961-1983 and 

to the aqueous plating wastes and spent solvents referred to in 

bhe CMS Report. 

1. With regard to the aqueous plating wastes and spent 
solvents: 

(a) The chemical composition of the aqueous plating wastes 
and spent solvents; 

(b) With regard to the spent solvents, the chemical 
composition, brand name, and manufacturer of each 
solvent before use; 

(c) The specific manufacturing or other processes which 
generated the aqueous plating wastes and spent 
solvents; 

In:tial PreTrial Report 
Final--Feb 13, 99 (Fri) 4:41PM Page 2 of 4 

Albuquerque v. Spao:ton Technology, Inc. 
No. CIV ~7 206 LH/JHG CD.N.M.) 
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(d) The specific location(s) where the aqueous plating 
wastes and spent solvents were treated, stored, 
disposed of, or otherwise handled; and 

(e) The specific method(s) by which the aqueous plating 
wastes and spent solvents were treated, stored, 
disposed of, or otherwise handled. 

2. All decisions related to the placement of the aqueous 
plating wastes in the concrete basin and surface impoundments and 
related to the placement of the spent solvents in the concrete 
sump, including but not limited to decisions related to where to 
place the aqueous plating wastes and spent solvents and decisions 
related to the design and construction of the concrete basin, 
surface impoundments, and concrete sump, including: 

(a) The name, position, and last known address and 
telephone number of the individual(s) who made such 
decisions; 

(b) Any and all positions which the individual(s) who made 
such decisions held at any time with Spartan 
Corporation or any of Spartan Corporation's 
subsidiaries; 

(c) The specific decision the individual(s) made regarding 
the placement of aqueous plating wastes and spent 
solvents; 

(d) Any instance in which such decisions were based in 
whole or in part a specific requirement and/or policy 
of Spartan Corporation; 

(e) Policies, directives, procedures, or other guidance, 
written or unwritten, applicable to such decisions; and 

(f) The source of the funds used to implement each such 
decision. 

3. All decisions regarding the specific processes at 
Spartan Technology, Inc.'s Coors Road facility which generated 
the aqueous plating wastes and spent solvents, including: 

Initial PreTrial Report 
Final--Feb 13, 99 (Fri) 4:41PM 

\ 
Page 3 of 4 

Albuguergue v. Spartan Technology, Inc. 
No. Cl V Y7 2 06 LH/,fHG (D. N .1'1.) 
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(a) The name, position, and last known address and 
telephone number of the individual(s) who made the 
decision; 

(b) Any and all positions which the individual(s) who made 
the decision held at any time with Sparton Corporation 
or any of Sparton Corporation's subsidiaries; 

(c) The specific decision the individual(s) made regarding 
such manufacturing or other processes; 

(d) Any instance in which a decision regarding such 
manufacturing or other processes was based in whole or 
in part a specific requirement and/or policy of Sparton 
Corporation; 

(e) Policies, directives, procedures, or other guidance, 
written or unwritten, applicable to decisions made 
regarding such manufacturing or other processes; and 

(f) The source of the funds used to implement each decision 
regarding such manufacturing or other processes. 

In1tial PreTrial Report 
Final--Feb 13, 99 (Fri) 4:41PM Page 4 of 4 

Albuquerque v. Spartan Technology, Inc. 
No. CIV 97 206 LH/,THG (D.N.I'·1.) 
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-----------------------------------------------------------------------------

IMPORT ANT: Th.is facsimile is intended only for the use of the indi\'idual or entity to which it is addressed. Tt may 
contain infonnation that is pri\'ileged, confidential, or othernisc protected from disclosure under applicable law. Tf the 
reader of this trnnsmission is not the intended recipient or the employee or agent responsible for delivering the 
transmission to the intended recipient, you are hereby notified that any dissemination, distribution, copying or use of this 
trnnsmission or it's contents is strictly prohibited. If you have received this trnnsmission in error, please notify us by 
telephoning and return the original transmission to us at the address given below. 

FROM: Department of Justice 
Environment and Natural Resources Division 
Envionmental Enforcement Section 
P.O. Box 7611 
Washington, D.C. 20044 
Fax No. 202 514 8395 
Voice No. 202 514 4226 

SENT BY: Michael Donnellan 

TO: Dennis McQuillan 

FAX No. 8,-505-827-2965 

NUMBER OF I' AGES SENT (INCLUDING COVER PAGE): 5 

SPECIAL INSTRUCTIONS: 

Draft 30(b)(6) notice. Final will need to be served 
on Monday. Comments on Monday or by voicemail. 
Please read subject three w/ an eye to how we can 
narrow it. Thanks, Michael 



UNITED STATES DISTRICT COUR t", s 7 r: 3 , ~ 
~- . 

500 Gold A venue SW - Post Office Box 6 .., ~ .l · 
Albuquerque, New Mexico 87103 ""' "'' 

ROBERT J. DeGIACOMO 
Magistrate Judge 

To: Gary A. O'Dea, Esq. 
Patrick F. Trujillo, Esq. 
James P. Fitzgerald, Esq. 

.. ~ Maria Ortiz, Esq. . 
David L. Fishel, Esq. 
Mary F. Edgar, Esq. 
Barbara Pace, Esq. 

/ 

August 7, 1997 

Rosemary A. Cosgrove, Esq. 
Jonathan W. Hewes, Esq. 
James B. Harris, Esq. 
John W. Zavitz, Esq. 
Michael T. Donnellan, Esq. 
Myrna B. Silen, Esq. 
Wendy L. Blake, Esq. 

AUB 1.997 
RECEIVED 

legal 

(505) 248-8061 
Fax: 248-8066 

Tito D. Chavez, Esq. 
Bruce D. Hall, Esq. 
Charles De Saillan, Esq . 
Lois J. Schiffer, Esq. 
Arnold Rosenthal, Esq. 
Dawn Messier, Esq. 
Cheryl Boyd, Esq. 

Re: City of Albuquerque v. Spanon Technology, Inc., CIV 97-0206 LH/JHG 

ORDER 

In an effort to facilitate a final disposition of this case, a mandatory settlement conference 
will be conducted by the undersigned in accordance with the provisions of Federal Rules of Civil 
Procedure 16(a)(5) and 16(f). This conference will be held on Wednesday, August 20, 1997, 
beginning at 2:00. Report to Courtroom 9 West, U.S. Courthouse, 500 Gold Ave. SW, 
Albuquerque, New Mexico. Set aside the greater part of the afternoon for this conference. 

As soon as possible, in any event, no later than five days prior to the date of the settlement 
conference, counsel for each party shall submit a brief, confidential letter outlining the strengths 
and weaknesses of the case and the party's position with regard to settlement. 

Counsel of record, Plaintiff(s), and Defendant(s) must be present, or a designated, 
qualified representative(s) ofPlaintiff(s) and Defendant(s), with authority to negotiate in good faith 
and approve a settlement. Should adequate cause be proffered, advance provisions may be made 
with the Court for adequate, good-faith participation by means of a qualified representative, 
reasonably and promptly accessible, with authority to negotiate and approve a settlement. Any 
request to excuse a party or trial counsel from attendance at this settlement conference must be 
presented to the Court in writing. 

Prior to the conference, counsel are required to confer with one another in a good-faith 
effort to resolve the litigation. ~7 f ~ ~ 

SOORDERED. ~/ ~~ ~~-:;) 

cc: Magistrate Judge Galvan 
Courtroom Deputy 
court me 

ROBERT J. DeGIACOMO 
United States Magistrate Judge 
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IN TF..E ffi~ITED STATES DISTRICT COURT 
FOR THE DISTlUCT OF NEW MEXICO 

THE CITY OF ALBUQUERQUE, a !·.1unkipal § 
Corporation, and THE BOARD OF COUNTY § 
COfvlMISSIONERS OF THE COUNTY OF § 
BERN/>..I.lLLO, § 

Plaintiffs, § 

-vs-

SPARTON TECHNOLOGY, INC., 
Defendant. 

SPARTON TECHNOLOGY, INC., 
Plaintiff, 

-vs-

§ 
§ 
§ 
§ 
§ 
§ 

§ 
§ 
§ 
§ 
§ 

ENVIRONMENTAL PROTECTION AGENCY, § 
et al., § 

Defendants. 

CV 97-206 UI/HIG 
LEAD CASE 

CONSOLIDATED WUH 
CV 97-208 LH/JHG 
CV 97-210 LH/JHG 

RESPONSE OF SPfo--RTON TECHNOLOGY, INC. TO THE 
GOVERNMENTAL ENITIIES' MOTION TO AMEND WOPJ( PLAt~ 

Sparton Teclmology, Inc. ("Sparto:n") opposes the request of the governmental entities 

to modify their work plan because the work plan it is not conditioned upon issuance of 

necessary permits and gran.ting appropriate authorization to discharge recovered and treated 

groundwater, which are necessary to make tl1e work plan work now. In its current form, the 

work plan will only result in additions to the ten years of data already collected, not immediate 

corrective action. 

Spartan has been willing since July 1996, to voluntarily implement a work p1ail where 

recovered and treated groundwater can be discharged in a ma..ti..rter that is technically practicable 

and economically affordable. In fact, Spartan has only a few minor objections to the revised 

· .... ·· 
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worlc plan itself, if it immediately cllows correctiv-e action. To t."lat end, Sparton applied in 

December of 1997, for p;;:nnit approval from NMEI::, x:::.~\ :~:otS been working -..vlth the eLy :Z)r 

::.::;r.a.etime to obtain necessary authorization that would result in the work plan becomh~ a 

::-r:.ective action. 

Spartan reiterates its opposition to the .!.lSS!.J.lf ~DjUJK:tiy:~_ ruicl to require implementation 

of t.ie revised work plan, fer i.he same re--:LSons advsne-P(i i.Tl its respoG.Se to the governmental 

entities's motion for preliminary injunction. Moreover, the governmental entities, by limiting 

the work plan to testing, effectively concede t~ere is no "i.l!illlinent and substantial 

endangerment" \Varranting injunctive relief. 

A. THE REVISED WORK PLAN, ITSELF, WHILE A STEP IN THE RIGHT 
DIRECTION, IS DEFICIENT IN FAILING TO ALLOW CORRECTIVE ACTION 
INSTEAD OF MERE TESTING. 

The original work plan presented by the governmental entities involved the installation 

of five new moPJtor wells, one extraction or containment well, and three observation \Veils. 

The five new monitor wells were purportedly necessar; to confirm the horizonal and vertical 

t;xt~nt of impacts to groundwater, information supposedly critical to the proper location of a 

containment well. The observation wel!.s were supposedly necessary to evaluate whether a 

containment well was stopping C:A"Pansion of the plume at its leading edge. 

Sparton in its initial response argued that five new monitor wells vrere un:::.·;;: ~;;sary, 

because sufficient information existed to install a containment well, a..1d that the etisting 

system of some sixty plus monitor wells was sufficient to measure whether the comairunent 

well was doing what it was supposed to do. 

-2-



The governmental entities' mocified work plan has adopted, with one very major 

exception, almost all of the positions advanced by Spa.-ton. The plan nov(xeeog~at a ( 

single containment well, at a location proposed by Spartan, could be sufficient to stop fue 

additional information is necessru:y about the horizonal and vertical extent of the plume in 

order to effectively design a containment system. In that regard, the nu..tnber of new monitor 

wells has been reduced from 5 to 1, wir..1 the potential for a second depending upon results 

obtained from the irntallation of t.~e first new monitor well. Finally, the modified work plan 

recognizes that, given the existing system of monitor wells, only two new obsen:ation wells 

are necessary in order to confrrm\ t'J.at the containment well has stopped the expansion of the 

leading edge of the plume. 

The modified work plan fails, however, to address what to Spartan is the most critical 

aspect of a contairunent system -- operation. Further testing and evaluation does nothing to 

stop t..lte expansion of the leading edge of the plume, which the governmental entitb; claim 

presents an imminent and substantial endangerment. Unless Sparton can operate t.his system 

once it is installed, the purported endangerment is no~ addressed. Dealing with 

"endangerment" is t."l;.e sole basis upon which t1is Court is snppGsd to act under § 7002 or 

§ 7003 of the Resource Conservation and Recovery Act ("i:CRA"), 42 U.S.C. §§ 6972, 6973, 

u1.e statutory provisions upon which the governmental entities have relied in seeking injunctive 

relief from this Court. 

The language of§ 7002 and§ 7003 or RCRA could not be more clear. If an imm.inent 

and substantial endangerment exist<;, the law is supposed to prevent a deferui.mt from acting in 
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'- ·;:'.'3T tl'::::; ~.:ontinues t~ contribute to the problem. T'ne language of those sections .£&g; r:&t 

suggest L"le court is suppose to order further ter-tbg to defme the danger. That r~lkf is 

provided for in§ 3013 ofRCRA. 42 U.S.C. § 6934(d)(l). Obvio~sly, if additio~l testing 

1 £':, • • •1- c 1 < ,, • • , • • J1 • was necessary :o c.e~::::,:; t::.s c-.2JJger, tae ourt wou c not ~J.ave a JUr13CilctJ.Onc. ._if!31S to grant 

relief, because it could not conclude a d2.ngcr is presellt. 

B. AN IJ:'IIJUNCTION IS NOT NECESSARY FOR ITvfPLEMENTATION OF Th'E 
REVISED WOR.:K. PLAN 

Tne governmental entities Q.Q llQ1 ~ a court order for Sparton to conduct the modified 

t.l-xe work plan. They need to issue necessary permits and grant appropriate aUthorizations so 

Sparton will have a place to dispose of the treated water, practically and afforda.bly, tbe~ 

~liili IKUl of making tl1e work plan work. 1 

The goverrunental entities can obtain what they want, .ffi1h___Q]JJ: court intervention, if they 

will only authorize Sparton to discharge recovered and treated groundwater to an infiltration 

gallery buried underneath the bed of Calabacillas Arroyo. The governmeutc·>) entities have the 

auu.'lority to approve such a discharge. They only need to exercise that authority. Since July 

!.996 Spartan bas made it clear t.iat it is prepared to contain the leading edge of the plume if 

that t';ped authorization is provided. Under the modified work plan, tba: ol;jective can b;; 

c:chieved if the governmental entities would only allow the discharge. Moreover, if such 

Of course, because the governmental entities believe the modified work plan 
in.volves only testing, the governmental entities could perform the modified work plan 
themselves, and then seek reimbursement from Sparton. 42 U.S.C. § 6934(d)(1) (The 
Administrator of EPA may "conduct monitorL"Jg, testing, or ;;;naJ.yses ... which he deems 
reasonable to ascertain the nature and extent of the hazard associated with the site ... and 
require ... [reimbursement] ... for the costs of such activity."). In essence then, the 
govem.•nental entities are trying to transform a claim for damages into an equitable action. 
This LIJ.ey cannot do. Unired States v. Price, 523 F. Supp. 1055, 1067 (D.N.J. 1981). 
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authorization were forthcoming, the parties could reach their O\:Y'Il agreement ::!bout 

L"'Ilplemenration of the modified work plan, reducing, if not dimirmti."lg, the need for the Court 

to be involved. 

If the governmental entities were to grant tl'l...e necessary permits and 2.-nthori;:s.ti.ons, Jlll-0. 

Sparton' s uncontested motion for SurrL."TTary judgment was granted, t.1.ese consolidated lawsuits 

would essentially be reduced to a detennination (to be made s.t a trial on merits) of what 

further corrective action, if any, is necessary, and whether the government.lll entities are 

entitled to recover any past costs or pennlties. Ali of the claims related to the Fi:nr.'11 

Adntinistrative Order would be resolved. 

C. THE GOVERNMENTAL ENTITIES CAN HAVE SPARTON IMPLEMENT THE 
MODIFIED WORK PLAN WHENEvP~ THEY WANT. 

All Sparton asks is that before it is obligated to install a containment -vvell, two 

observation wells, and at least one new monitor well at significant cost to the company, it have 

in r.and tbe necessary permits and authorizations that would ailow it to operate the system it is 

constructing. Such relief protects Sparton from investing money in a system that it cannot then 

------. 
operate)It also addresses the public interest by insuring that a system that actually prevents 

expansion of the leading edge of the plume is installed as promptly as possible. 

To the extent the governmental entities are truly concerned that the ex.pa.'lSion of the 

leading edge of the plume constituents an imminent and substantial endan.gem1ent, they should 

have every reason to promptly process and act upon necessary pe!TI'its and authorizations i..-1 

order to have Spartan begin work as promptly as possible. Requiring these activities be taken 

care of before t..~e project begins avoids shutting down the system after it is installed leading to 

maintenance and restart problems, cmd it should reduce the potential for conflict regarding the 
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issuance of permits or granting appropriate authorizations. The leD.ooth of any delay in 

beginning the system rests solely wilb the governmental entities who are cornplainii:tg of a 

Ganger, thereby pushing them to act quickly and reason.1bly ·G £!ate, as evidence at the 

TJreli.minary i.uJlli'...ction hearing will establish, the governmental enttties have b~n 

fuUy commi~ted to addressing permitting and authorization matters quickl_D 

D. IF NECESSARY PERW.UTS AND AUTHORIZATIONS HAD BEEN GRANTED, 
SP ARTON WOULD HAVE ONLY FOUR RELATIVELY MINOR SUBSTANTIVE 
DISAGREEMENTS WITH THE REVISED WORI{ PLAN. 

'fhe revised work plan requires that, under certain conditions, a second new monitor 

well be installed. Sparton will provide expert testimony at the prelimil1ary injunction hearing 

that such a second well is unnecessary. 

The revised work plan provides a schedule for recovering data during a "constant rate 

test." Sparton believes that schedule is inappropriate. It will introduce expert testimony at the 

preliminary injunction hearing describing a better system for data collection. 

As testimony at the prelhrJnary injunction hearing will establish, the modified work 

plan provides ilJSufficient flexibility on the location of two observation wells. 

Sparton aiso believes that the work plan should be subject to modification not only 

when all parties agree, but also if ordered by the Court. 

CONCLUSION 

Movants modified work plan, especially its characterization of that plan as "testing" 

rather than corrective action, concedes that there is no imminent damages warranting injunctive 

relief. 
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Sparton is and has been prepared to address the purported "danger" the governmental 

entities b~lieve exists. But it wants to begin such work knowing t.1.at once a system is 

ira.Stalled, it can be operated. The mo:iified worlr plan c!oes not allow operation. 

Additionally, if the court were to grant Sparton' s unopposed motion for Sllill!ruu-y 

judgment, all claims related to EPA's flna1 administrative order would be resolved, yet the 

court would retain jurisdiction to determine if any additional corrective action is needed, after 

implementation of the containment system. 

Respectfully submitted, 

RODEY DICKASON, SLOAN, AKIN & ROBB, P.A. 

and 

THOMPSON & KNIGHT 
A Professional Corporation 
1700 Pacific Avenue, Suite 3300 
Dallas, Texas 75201 
PH: (214) 969-1700 
FAX: (214) 969-1751 

ATTORNEYSFORSPARTON 
TECHNOLOGY, INC. 
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