GARY E. JOHNSON
GOVERNOR

. feN
A AN

State of New Mexico D/‘(’f\ Nt N
ENVIRONMENT DEPARTMENT ~ o et
Harold Runnels Building /4 —
1190 St. Francis Drive, P.O. Box 26110 ‘
Santa Fe, New Mexico 87502

OFFICE OF GENERAL COUNSEL [3 E CE!{/ | MARK E. WEIDLER

SECRETARY
PHONE: 505-827-2990
FAX: 505-827-1628

_ GHR T. THORNTON, III
AFR !+ 19 9 DEPUTY SECRETARY
- a
. .’ﬁ’h?.‘(’*r.ﬂ
’ o S g

TRANSMITTAL MEMORANDUM

TO: Marcy Leavitt, Bureau Chief
Ground Water Protection & Remediation Bureau

FROM: Ana Marie Ortiz, Assistant General Counsel
Office of General Counsel

DATE: April 11, 1997

Enclosed please find the 1latest copies of the pleadings and
correspondence for your information. Please share with Rob and
Dennis or provide them with a copy. Thank you

PLEASE:
File Check for $
enclosed for proper fee
Record
Serve, complete Return of Self-addressed, stamped
Service and return to us envelope(s) enclosed
Per your request Other:

X For your information

Approve,

sign and return

Return conformed copies

Thank you very much,

Coal9e 2. Bucs

Casilda N. Baca
Secretary to
Ana Marie Ortiz

Enclosure(s)



s
¢

CAPR.-01" 97{TUE) 10:38  US ATTY NM ACE UNIT TEL:305 766 3380 P.0OOS

soo

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ALBUQUERQUE DIVISION
UNITED STATES OF AMERICA, )
Plaintiff, ;
v. ; CIVIL. ACTION NO. 97-0210-M/DIS
SPARTON TECHNOLOGY, INC., ;
Defendant, ;

Sparton Technology, Inc. (*Sparton®) requests that this case be stayed, dismissed or
transferred to the United States District Court for the Northem District of Texas, Dallas
Division for the following reasons:

L
INTRODUCTORY STATEMENT

There has been pending in federal court in Dallas, since August 1996, a lawsuit
brought by Sparton that involves the same issue presented by this action — how should
impacts to the environment associated with a Spanon manufacturing plant be addressed?
Since October of 1996 there has been an administrative proceeding before the United States
Environmental Protection Agency ("EPA," Region V) in Dallas ~ that also sceks to identify
lnwthssameimpac(awmilandgmnndwaxushouldbq?m.
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identify a remedy for addressing thess same impacts to soil and groundwater associated with
a Sparton manufacturing plant. The United States was required to bring this action as a
compulsory counterclaim in the Dallas Litigation. Therefore, this action must be dismissed
or stayed.

Even if the claims of the United States in this lawsuit are not compulsory
counterclaims in the Dallas Litigation, they could have been brought in Dallas as permissive
counterclaims. Doing 30 would have been more convenient for the parties who are already
litigating both judicially and administratively in Dallas. The United States choss instead to
cxpand the proceeding both numerically and geographically by bringing suit in Albuquerque.
This cass should be heard in Dallas. |

IL
FACTUAL BACKGROUND

The facts relevant to this Motion to Stay, Dismisa or Trangfer Venue are larpely
undisputed:*

Sparton operated a manufacturing plant at 9621 Coors Road N.W. in Albuquerque,
New Mexico from 1961 to 1997. At this plant, Sparton used various solvents in the course
of its defense-related manufacturing operation. In the 1980s, Sparton became aware that the
method by which it handled and disposed of spent solvents had caused unintended releases to
groundwater at the plant.  Sparton notified appropriate authorities of this discovery and

! The information in this section is taken from the complaint in this Iswmgit, the complaint in the Dallas
litigation, attached as Exhibit *A," to the affidevit of A. Jan Appel, vaich is sttachad as BExhibit “A," 1o this
pleading. - :

-2
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entered into extended discussions with various regulatory agencies. These discussions
culminated in an administrative order on consent ("AOC") between Sparton and the EPA
office in Dallas, The AOC described how the extent of the soil and groundwater impacts
would be determined and specified a process for developing a plan to deal with those
impacts. The AOC called the report detailing how the impacts would be addressed the
“Corrective Measure Study” ("CMS"), Under the terms of the AOC, if the EPA approved
Sparton's CMS, it was required to accept the remedy Sparton recommended in the CMS,

But the EPA did not live up to its promise: In November 1992, Sparton submitted its
initial draft CMS. Almost four years later, in March 1996, the EPA submitted final
comments in which it requested the draft CMS be revised. Sparton timely submitted & final
draft CMS to the EPA in May 1996. In the CMS, Sparton identified & recommended remedy
to prevent an increase in the amount of impacted groundwater and to reduce over time the
concentration of solvents in the groundwater. In June 1996, the EPA spproved the CMS,
with concerns, but, in violation of the AOC, refused to accept Sparton's recommended
remedy. Instead, the agency made a final decision selecting a remedy other than the one
Sparton recommended.

In August 1996, Sparton sued EPA in federal court in Dallas because the agency had
violated its obligations under the AOC, in selecting 2 remedy. EPA made no objection o
venue in the Dallas Litigation. |

In September of 1996, and apparently in response to the Angust lawsuit, EPA issued
an initial administrative order ("IAO") to Sparton. Under the terms of that order, Sparton
was required to implement a remedy other than what it recommended in the CMS. EPA

E
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directed Sparton to proceed with the remedy EPA chose in its "final decision,” Sparton
objectad to the IAQ, and the resolution of that objection is the subject of a current
administrative proceeding befors EPA Region VI in Dallas,

Despite the existence of these two peading actioas, the United States, an behalf of
EPA, filed this lawsvit on February 19, 1997. That action occurred more than eight years
after the AOC was entered and more than 13 years after EPA first had notice of impacts to
suil and groundwater. Through this lawsuit, EPA sugpests that conditions that have
remained relatively unchanged for several years, somehow only now present an "imminent
and substantial endangerment® to human health or the environment.

ARGUM!NTASII)‘AUTHORH'IE
A.  The present lawsuit should bave been brought as a compulsory counterclaim in
the Dallas Litigation.

The claims the EPA asserty againat Sparton in the pressnt action should properly be
brought as counterclaims in the pending Dallas Litigation. A counterclaim is compulsory "if
it arises out of a transaction or occurrencs that is the subject matter of the opposing party's
claim."? Courts have given the texms *transaction® and “occurrence” flexible and realistic
consm:cﬁonsinoﬁettopmmejudidaleconomy.’.l‘heconuoningwfawhedua

3 Fod R. Civ. P. 13(a).

3 Pipeliners Local Union No. 798 v. Ellend, 503 F.2d 1193 71198 (10th Clr. 1976).

—‘-
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claim arises out of the same transaction or occurrence is whether there is any logical relation
between the claim and the proposed counterclaim.*

"Transaction” is & word of flexible meaning. It may comprehend a series of
many occurrences, depending not 30 much upon the immedistensss of their
connection a3 upon their logical relationship. . . . BEsscatial facts alleged by
appellant enter into and constitite in part the cause of action set forth in the
counterclaim. That they arc not precisely identical, or that the counterclaim
embraces additional allegations . . . does not matter. To hold otherwise would
be to rob this branch of the rule of all serviceable meaning, since the fiacts
relied upon by the plaintiff rarely, if ever, are.inallmticulm the same as
those constituting the defendant's counterciaim,*

The goal of both the Dallas Litigation and the present lawsuit is to determine the

. proper remedy for Sparton to undertake at the Coors Road plant. Clearly there is a logical

relationship between the Dallas Litigarion, in which Sparton challenges the EPA’s authority
to eaforce its TAO and seeks clarification of how a remady is to be selected, and the present
lawsuit, in which the EPA requests this court enter a remedy, Consequeatly, the present
lawsuit should have been filed as a compulsory counterclaim in the Dallas Litigation.
Because the present lawsuit should have been filed as a compulsory counterclaim in
the Dallas Litigation, this Court may dismiss, snjoin, or transfer the present lawsuit ®
Absent special circumstances, the first filed of two competing lawsuits should have priority.’
Although nothing in Rule 13 prevents the filing of a duplicative action instead of 4

¢ I, at 1198-99,
S Moore v. New York Conon Exch., 270 U.S. 593, 610, 45 8. Ct. 367, 371 (1926).

S See Kevotert Mfg. Co. v, C-0-Two Fire Equip. Ca., 342 U.S. 180, 183-84, 72 8. Cr. 219, 221 (1952)
(holding thar district cowrt has discrotion over Whether to stay or diemiss & proceeding); Zixasr Eastorn
Transmission Corp. v Maring Office -~ Appleton & Cax Corp., 579 P.24 561, 567 (10t Cir, 1978) (solding that
district court has discretion o transfor & proceeding). .

T Adam v, Jacohs, 950 F.2d 83, 92 (24 Cir, 1991).
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Rule 13.' *Idsally, onoe & court becomes aware that an action on its docket involved 2
claim that should be compulsory counterclaim in another pending fedesal suit, it will stay jts
own procending,"* Consequently, when two actions are logically interdepeadent such that
the second filed action could have been brought as a compulsory counterclaim in the first,
the second filed action should be enjoinsd "to prevent multiplicity of actions and o achieve
resolution in a single Jawsuit of all disputes arising out of common matters.*'*

In general, when aa action before a court involves a claim that should be 2
compulsory counterclaim in another pending federal suit, the court should sigy its own
proceedings or dismiss the claim." The general rule exists because the determination of
form should be left to the federal court having prior jurisdiction, where questions of veaue
may be resolved pursnant to a motion to transfer under 28 U.8.C. § 1404(2).2
Consequently, when it appears that claims in the present suit would be a compulsory
counterclaim in the first filed action, the second filed action should be stayed,”™

L at 93 (elting 6 Chuley A. Wright & Arther R. Miller (“Wright & Millee*), Federal Practics and
Procedure § 1418, &t 14243 (2nd od. 1990 & Supp. 1991),

' Weight & Millar, at 143,

®  Ser Southern Conm. Co. v. Pickard, 371 U.S. 57, 60, 83 5. Ct. 108, 110 (1962) (stating the purpose
of Federsl Rule af Civil Procedure 13(s)); you, ¢.8., Chicago Presmaric Tool Co. v. Bughes Tool Co., 180
F2d97,9l(lO&Gr)(WmdﬂdmﬁtmwgmmMmuhmudpw
mmyyuwmﬁﬂb&nmhm)-m denied, 340 U.S. 816,

1
7 M

o kac..u(wmdmmmmmmuhdmm alrendy
pending in the Northern District of Taxas), -

CY /MYy as =

Republic Teloom Corp, v. Telemetrics Commanications, Inc., 634 F. Supp. 767, 768 (D. Misa, 1986),
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To prevent multiple litigation between the same partics cancerning the same issues,
this Court may also dismiss the present action.” In the alternative, this Court may transfer
the present litigaton to the Northern District of Texas so that it may be joined with the
Dallas Litigation."

B.  This court has the authority to transfer venve In the interest of justice,

1..  Section 1404 of the Judicial Code allows this Court to transfer the present
case to any district where the action might bave been brought.

Under section 1404 of the Judicial Code, this Court may, in the interest of justice,
transfer the present lawsuit to any other district or division where the lawsuit might have
been brought.!* The purpose of section 1404 is (o prevent waste of time, energy .and
money, and to protect litigants, witnesses and the public against unnecessary incoavenience
and expense.!? The section reflects a desire to have federal civil suits tried in the federal
system at the place called for in the particular case by considerations of convenience and
justice.®  Transter 11 appropriate under section 1404 when the moving party

M Ses, ¢.8., Donaldyon, Lyftin & Jexretvs v, Lot Angeles County, 542 P. Supp. 1317, 1320-21
(S.D.N.Y, 192) (spplying first filad ruls i dismise second filed lawsuit imvolving easentially the same parties
and the same {asues).

W See, e.g., Laughlin v. Edwards Business Machines, Inc., 155 F.R.D. 543, 545+46 (W. D. Va. 1954)
mmwkummmmmammmwwwﬂﬁm
threo suits arose out of the same tyxnsaction); Spencer, White & Prewris, Inc. » Jaost Connt, Corp., 258 F,
Supp. 473, 474 (S.D.N.Y. 1966) (trmsfocring, instesd of dismisaing, whon dofendant representad that it would
assert compulsory counterclaim in first filed action).

' Ser 28 U,8.C.A. § 1404(a) ("For the conveniance of partiea and witnesses, ia the interest of juatice, &
district court may tranafar any civil action to any other district or division whers it mmight have beea brought,*)

Y Van Dusen v. Barvack, 376 U.S, 612, 616, 84 S. CL. 805, 809 (1964).
“ M '
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demonstrates that (1) verus is proper in the transferor district; (2) venue and jurisdiction
are proper in the transferee district; and (3) the transfer will serve the conveaience of the
parﬁes.dlemnvenimceofﬂsewinm. and the interest of justice.”® In passing on a
motion for transfer, the district judge roust consider the statutory factors in light of all the
circumstances of the case.® Because the task of weighing these factors necessarily involves
“a large degres of subtlety and latitude," the decision to transfer is committed to the sound
discretion of the district judge.*

2. The present action *might have been brought® in the Northern District of
Texas,

The smmutary factors set out in section 1404 are mot in the present case. First, venue
is proper in this Court. The Resource Conservation and Recovery Act (RCRA) provides that
the EPA may institute a judicial proceeding in “the appropriate district court.”2 This Court
is an appropriate forum under section 1391(b)(2) of the Judicial Code, which provides that *a
civil action wherein jurisdiction {s not founded solely on diversity of citizenship may, except
aspmidedbylaw,bebmughtmlyin...G);judidddimic(inwhichnmbmﬁnlpan
of the events or omissions giving rise to the claim occurred, or a substantial part of the

¥ Vandeveld v. Chrintoph, 877 B. Supp. 1160, 1167 (N.D. Il 1955).
- ®  Coffey v. Vas Dorn Iron Works, 796 F.2d 217, 219 (7th Gir. 1946).
] *  Texas Eastern Transmission Covp. v, Marins Office-Appieton & Cax Corp., 579 B.2d 561, 567 (10t
Cir. 1978); see also Piper dircraft Co. v. Reyno, 454 U.8. 235, 236, 102 S. Qa. 252, 256 (1981) (cxplaiming
that section 1404 givem conrts greater discyetion than did dootrine of foriwm mos conveniens).

-
.

B 42US.CA §6973.
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property that is the subject of the action is situated . . . .*® Beametheimpactedgmund
mummmnjwwmmumhmm

But thia action "might have been brought® in the Norther District of Texas as well.
A federal court’s power to transfer an action to another district under section 1404(a) is
dependent upon whether the action *might have been brought® by the plaintiff in the
transferee district # Whether the action sought to be transferred could have been brought
in the transferee district is evaluated as of the time the suit to be transferred was filed  If
dwacﬁmnﬂghthanb&bmu@uacommdaiminapwdsﬁng&ﬂhﬂmpﬁhﬁﬂ‘s
ability to £aise the action by counterclaim in tha tranaferee distriet will satisfy the “might
have been brought” requirement of section 1404(a).® Therefore, in the rare case when
both parties are already litigating against one another in the transfeces district, the plaintiff’s
ability to bring its claim as a counterclaim in the transferee district qualifies the transferes

 district as one where the action *might have been brought."”

' © 28 U.S.C.A. § 13910)).

¥  Hoffiean v. Blarki, 363 U.5. 315, 34344, 80 S. Ct. 1084, 1089-90 (1960); Cacmna dircraft Co. v.
Brown, 348 F.2d 689, 691 (10th Cir. 1965).

= Liaw Su Tewg v. Skaarup Shipping Corp., 143 P.24 1140, 1148 (Sth Cir. 1984),

®  AJ. Industries, Inc. v. U.S. Dine. C3. for Cen. Diwt, of Cal., 509 F.2d 384, 387 (9¢th Cir. 1974); see
aleo dm. Telephone and Telegraph Ce. v. Milgo Elecironic Corp., 428 F. Supp, 30, $4-55 (8. D.N.Y. 1977)
(following A.J. Iadustries tn Bolding that a plaiutifT's ability to bring xa sction 82 & countarclaim in sn action
petiding in the transferee district qualifies the tremafires district a8 one in which suit "might have been
- brought"); Leesoma Corp, v. Duplan Corp., 317 F. Supp. 290, 293-34 (D.R.L. 1970) (preceding A.J. Induvsries
in bolding that s plaintiff's sbility to bring an action a8 ¢ comterclaim in an action pending in the transfares
district qualifies the transfaywe district s ons in which suit “might have been hrought®),

¥ See Phillips Petroleum Co. v. Fed. Energy Admin., 435 ¥. Supp, 1234, 1238 (D. Del. 1977) ("Firm,
A, Induseries iovolved the unique condition of having both perties”already litigating againat one mother in the
tranaferoe districs, Thero only certain claims, and n0t parties iu sny real sease, wers transforred. *).
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Ths ability to mise the subject matter of the transferred suit by counterclaim in a
pending action in the tranaferee district is "significant because it ensures that a plaintiff will
not be transferred to a forum where it has not already appeared and is not already engaged in
litigation with the defendant."® If the plaintiff had brought its claim as a counterclaim in
the pending action, the other party could not have objected to the counterclaim on the basis
of venue or jurisdiction.? Accordingly, when the subject matter of the present suit could
have been raised as a counterclaim in 2 peading sult in the transferee district, both veane and
jurisdiction are proper in the transferee district as well. |

The EPA could have filed the present action as a counterclaim in the Dallas
Litigation. The Dallas Litigation involves Sparton’s challenge to the EPA's authority to issue
and proceed to enforce the IAO; both becauss RCRA and the separafion of powers dactrine
do not permit the EPA to maintain simultaneous administrative and judicial actions, and
because the EPA’s actions in issuing the IAO conflicts with its obligations under the AOC.

Under Rule 13 of the Federal Rules of Civil Procedure, any claim a defendant has
against a plaintiff may be filed in 2 pending action, whether or not it arises out of the same
transaction or occurrence that is the subject matter of the plaintiff’s claim, Therefore, there

is no question that EPA could have filed this action in Dallas, But, more importantly, the

2 A J Indumries, 503 F.24 ut 388.

¥ Scs Lemon v. Kremtler-Amold Hinge Laxs Co., 284 U.S, 448, 451, 52 8. O 238, 239-40 (1932)
(bolding that whea plaintiff brings auit in federal district cotxt, it submite iteelf o jusisdiction of the comgt with
reapoct 10 all issus wubraced in the mit, includiag those portaining to defandunt's coumterclaim); Mayer v.
Devel Cavp, of Am., 396 F. Supp. 917, 932-33 (D. Del. 1975) (bolding that plaintiffs waived all objections to
ventic and process ss 1o comipulanry cowatorclaims); Lesnik v. Public Industrials Corp., 144 F.2d 968, 977 (2nd
Cir. 1544) (holding that plaintff had waived venve objection to permistive counterclaim), cifed in United Saiar
v. Acord, 209 F,2d 709, 712 (10th Cir.) (holding that 5o independent jurisdictional heais was necessary for
thisd-pasty plaintiff's olaim), cerr dewiad, 347 U.S. 975, 74 8. Ct. 786 (1954),

yTo? | SIA/QINT roq Si 1600 PTG 207 YV 6C:9T Idd .L6/v0/V0
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chimsinmishwsuitaﬁumnofmemncﬁon’wmmtbuhﬂwwbjecmmof
the Dallas Litigation, namely an appropriate response to environmental impacts associated
with the Sparton manufacturing plant. Therefare, EPA was required to file this lawsnit in
Dallas. |

At the time the EPA filed the present lawsuit, the EPA had the right to file a
counterclaim in the Dallas Litigation because it had not yet filed an answer in that case.®
Becanse the EPA should have brought the present action as a counterclaim in the Dallas
Litigation, the Northern District of Texas is a district where suit might have beens brought for

purposes of section 1404,
C.  The present lawsuilt should be transferred to the Northern District of Texas in the
interest of justice.

The "interest of justice™ is an independent ground for transferring venue.” When
ﬂwinﬂeﬂofjusﬁeeispat;momt.m&themnpmﬁveemvmimceofﬂwmmm
m:fuorfmumuisnouigniﬁmgmferundqsecﬁmlm'inppm” An

®  QOn the dato the EPA filed the presegt action, February 19, 1997, ¢ motica to dismiss, filed by the EPA
based oa soversign itneunity, was pending in the Dallas Litigation. Arguably, the EPA would not have waived
its soversign mmnnmity claim by filing a comaterclaim in the Dalles Litigation, See Fod. R. Civ. P, 13(d);
Citizen Band Potawatomi Indian Tribe v. Tax Comm'n, 888 F.2d 1303, 1305 (10th Cir. 1989) (halding thet
Indisx Tribe with sovereign immamity cosxtansive with that of the United Saates did not waive soversign
immmmity a8 to countarclaim by filing euit ms & plaintiff), qfd is relevant parr, 498 ULS. 505, 111 S, Ct. 905
(1991). Regardiems, however, of whethar it would have been strategically advantageons for the EPA to filo s
counterclaim in the Dalles Litigstion, the EPA umdisputsbly had the right to filo such & cointerclaim. See Fed,
R. Civ. P. 13(s).

3 See Donald v. Seamans, 427 F. Supp. 32, 33 (E.D. Toan. 1976); see also Headrick v. Atchison, T. &
S. F. Ry. Co., 182 P.24 305, 310 (10th Gis. 1950) ("Under the provisions of the statuts, it is necessary, prior
to moaking & transfee under Sectioa 1404(a), that the court find that wich tranafar will be not anly for the
convesience of tho parties and their withesses but fusther Gt it is in the intereets of justice.”).

®  Hili's Pet Products v. AS.U., Inc., 808 . Supp. 774, 777 (D. Ean. 1992) (aansforring breach of
w)mwwﬁuﬁawmhcdimmmﬂinmdmhddmm
pending), ' :
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important factor to consider when evaluating the interest of justice is whether related
litigation is pending in another forum.® °[A]s a general proposition, cases should be
transferred to the diatrict where related actions are pending.** This general rule exists
because, as the Supreme Court has stated, "To permit a sitvation in which two cases
involving precisely the same issues are simultancously peading in different District Courts
leads to the wastefulness of time, ensygy and money that § 1404(a) was designed to prevent,
Morwva,mwhadmaﬁonismdwivewarweofdiﬁmmgﬁﬁmuﬁouﬁalh
the District Court each prefers."*

Consequently, the *first-filed" ruls has developed to address situations when parallel
litigation i3 pending in two different district courts. When two courts share concusrent
jurisdiction, the first-filed rule gives priority to the court where jurisdiction first attached.>
'The prevailing standard is that, in the absence of compelling circumstances, the first-filed
rule should apply.Y |

For example, in Ervin and Associates, Inc. v. Clsneros, a nonminority contractor susd
the Department of Housing and Urban Development (HUD) in federal court in Colorado to

® 14, (citing 15 Charies A. Wright & Arthur R. Miller ("Wright & Millec*), Federal Practice &
Procedure § 3354, at 279 (24 od. 1986)). ‘

% Adalr v. Hum Du'l Resowrces Corp., 526 F. Supp. 736, 743 (N.D. 1IL 1981) (quoting Sec. and Exch.
Comm'n v. First Nas'l Fin, Corp., 392 F. Supp. 239, 241 (N.D. Tli. 1975)),

¥ Cominemal Grain Co. v. FBL-585, 364 U.S. 19, 26, B0 S. Ct. 1470, 1474 (1960), quoted In Cesma
Aircraft Co., 348 F.2d st 692.

™  Haspoh Coal Co. v. Chaco Enargy Co., 673 .24 1161,71163 (10th Cir.), cws. dewied, 456 U.S. 1007,

102 8. Cr, 2299 (1982); Gen. Comm. of Adjustmens GO-386 v, Burlington N. RR., 895 F. Supp. 249, 251
(B.D. Mo. 1995) (citing Norrkwex Airiines v. American Alrlines, 989 F.2d 1002, 1004-1006 (8th Cir. 1993).

¥ H. (quoting Norhwest Alriinez, 989 F.2d at 1005).

~-12=-
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challenge HUD's decision to award thirty percent of its physical inspection procurement to a
single contractor through a Small Business Administration plan to target socially and
economically disadvantaged businesses.® HUD argued that the contractor’s cass should be
transferred to the District of Columbia, whers the contractor had filed a similar lawsuit
against the same defendants, asserting the same claims, and seeking the same reliaf.®
Recognizing that there were significant similarities between the District of Columbia case and
the case at hand, the Colorado court transferred the case to the District of Columbia *fo the
convenience of the parties and witnesses, in the interest of justice.™® |
Similarly, in General Comminee of Adjustment GO-386 v. Burlington Northern
Railroad, a group of railroad carriers, represented by their collective bargaining agent, filed
suit in federal district court in the District of Columbia, seeking a court order requiring two
labor organizations to bargain nationally in pending collective bargaining.® After several
related cases had been filed and transferred to the D.C. district court, one of the two
defmdnnthbaorganinﬁmshﬁmmigimlDis&hodeumbhh“lﬁtﬂledmitinﬂ\e
mﬁ:ﬁddwwwmpdfwuﬂmdanimmwphhuny.“ The
railroad carriers invoked the first-filed rule and asked that the case be transferred to the D.C.
district court.® The Eastern District of Missouri held that a)l the pending cases presented

¥ 939 F, Supp. 793, 79456 (D, Calo, 1996).
» K ot 79758

® W
“ d 2],
e
* M
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the same question: whether the mailrosd carriers could be compelled to bargain locally
instead of nationally,% Because the cases all invoived the same issue, the court applied the
first-filed ruls and transferyed the Missouri case to the D.C. district court, stating,
"Furthermore, it is clear to this court that for the convenience of the parties and probable
witnesses, and in the interest of judicial efficiency and swift sesolution of this mater, this
case should be tried in Washington, D.C.*¢

Likewise, the present lawsuit should be transferred to the Northern District of Texas
to promote Judicial efficiency and facilitate the swift resolution of this dispute. The present
lawsuit and the action pending in the Northern District of Texas are duplicative {a that both
involve the issue of what remedy Sparton must undertake to correct the unintended
eavironmental impacts of its manufacturing processes and how that decision should be made.
In addition, however, the Dallas Litigation will answer the threshold question of whether the
EPA viclated the AOC When it issued the TAO it secks to impose on Sparion in the preseat
litigation. Consequently, the ontcome of the Dallas Litigation could render this proceeding

4 Id a252

Y Jd. ot 253-54; soe also Tingley Sys. v. Bay Ssate HMO Menagemens, 833 F, Supp . 882 (N.D. Fla.
1993) (spplying first-filed ruls 10 tranafer breach of contract suit to district where related declarmiovy judgmant
action was already pending); Jovis Chrintian College v. Exxon Corp,, M5 F.2d 523 (5th Cir. 1988) (upholding
district court’s sua sponse transfer of oil field operatos’s action from the Southers District of Tezas to the
Bastern District of Texas ia part bocsose pending cesss in the tranaferss district invalved identical or
substantislly related isemcs); Mfrs. Hanover Trwe v. Palmer Corp., 798 E. Supp. 161 (3.D.N.Y. 1992)
(xpplying Sirme-filed rule to transfer lender's collection sctica to District of New Jersoy where bommower had
previcusly commenced Jender liability action): Gea. Thre & Rubder Co. v. Watkdny, 373 F.2d 361 (4th Cir.)
(ordering district court to tranefer caap involving patent validity end infringement 0 Northern District of Obio
Wheee case conld be comaclidated with panding case involving sariie partice and jsstes 1 pewvent wastefal and
useless duplication of time and sffort by federsl conrts), cerr. denled, 386 U.S. 960, 87 S. Ct. 1031 (1967).

w]lfm
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moot. Under these circumstances, ons "cannot conceive of an arrangement more
expensive, time consuming, and incoavenient to the partics, plaintiff as well as defendant, or
more exhaustive of judicial resources,® than to proceed with both the present action and the
Dallas Litigation simultaneoualy.?

To avold wasting the courts’ and the parties’ resources by permiiting these duplicative
actions to proceed simmitaneously, the first-filed rule should be applied, and this lawsuit
should be transferred to the Northern District of Texas. Abaent compelling circumstances,
the first-filed rule should be applied whenever multiple sctions involving the same parties and
the same issues are pending at the same time. Consequently, the burden now shifts to the
EPA to demonstrate compelling tircumstances for maintaining the present action in this
Court.%

C. In the present case, eonvenienps considerations do not preclude application of the
first-filed rule,

ﬂwﬂm-ﬁledmladoanotlpplywhaliuwpliuﬁmispmdudedbywmsnﬁng
considerations of convenience; in the present case, however, no such overwhelming
considerations exist. First, no weight should be given to the EPA's choice of venue in this

case. The EPA’s choice, as a government agency, is afforded no moce weight than the

“  Thess eame contidarations will likely allow e presens Jitigation to be consolidated with the Dallas
Litigation, if thia cass is transferred to the Northora Districs of Texasa. When sepamio actions wre panding
betwoen the sxme district court or two different courls within ths mne judicial district, the sctions may be
consolidatod whea they involve comman questions of law and fact. Sec Fed. R. Giv. P. 42(s); Eter. Bank v
Saenele, 21 F.3d 233, 235 (8th Cir. 1994).

7 Air Exprexs Int'l Corp, v Comsol. Freighswayz Ine., 586 F. Supp. 889, 892 (D. Conn. 1984) (granting
dafendants’ motion to trunsfer venue when defendants in foderal court sction were plaiutiffs ia related stato court
actica in Califomis).

#  Sse Gen. Comm., 895 F. Supp. s 251-252 (bolding that plaintiff Wbor organization had fuiled fo
eotsblish cotmpulling circumatances to thwart applicstion of the firit-filed rule).

w]Sa
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choice of any other plaintiff.” In this case, the EPA’s choice of veaue should receive no
weight, sincs honaring the EPA's choice of venue as plaintiff in this second-filed Htigation

wauld in essence deprive Sparton of its choice of venue a3 plaintiff in the first-filed Dallas

Litigation,*

Secondly, Sparton, as the party moving for a transfer of veaue, is able to meet its
burden of showing that the original forum is inconvenient and that the plaintiff would not be
mzﬁsununly inconvenienced by a transfer.”! As stated, it would be inconvenient and
wasteful to litigate the same issues in both Albuquerque and Dallas. Furthermore, it is no
vaaﬁmhrﬁeEPAwnd@medm”wwMaqw The most
important convenience consideration is the availability and convenience of witnesses.” In
mﬁdeﬁnsmeavaﬂabﬂiqmm‘ofwimu,meﬁammwmm
primarily on key witnesses.® In the present case, as set forth in the attached affidavit of R,
Jan Appel, Secretary of Sparton Technology, Inc., the location of ksy witnesses identified
Dallas as the most convenient location for litigation.

In addition, neither party’s counsel practices in New Mexico. Instead, Sparton’s
attormeys are located in Dallas, and the EPA’s attorneys are located in the District of

©  Sec. and Exch, Corva'n v. First Nas’l Fix. Corp., 392 F. Supp. st 242 (transfexring veme of SEC
action sguinst corporate and individugl defendants to tranafeves district where corporais dafendants were
involved in bankruptcy proceeding).

¥ Ses Meris Norman Cosmetics v, Martin, 70S F, Supp. 296, 298 (E.D. La. 1988) (rolating first-filed
rule to rule that plamtifi®s cholos of forum js given considershle weight).

R Srandard Office Sys. v.- Ricok Corp., 742 F. Supp. 534, 539 (W.D. Ark. 1990) (quoting 18 Wright &
Miller, Federal Practice & Procadure § 3849, at 259 (2d od. 1986)).

2 Dupre v. Spanier Marine Corp., 810 P. Supp. 823, 825 (S.D. Tex. 1993).
- ;
.

-16~
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Columbia, The location of counsel becomes a significant factor when, as here, the primary
counsel for neither party involved in parallel lifigation practices in the transferor distriet,
particularly if other factors also point to a transfer.*

In this case, therefore, considerations of convenience do not mandats that this action
coutinue in New Mexico. On the contrary, it would udoubtedly be more convenient for
both parties to try the case only once in Dallas than to attempt 0 maintain parallel
litigation.** The public interest favors speedy and less-expensive disputs resolution.
Consequently, it favors the resolution of all issues arising out of one episode in ons
forum.* In the pressat case, considerations of judicial efficiency far outweigh any other
possible convenlence consideration. Becanse the Dallas Litigation and the present lawsuit
involve identical parties and issues, and because resolution of the Dallas Litigation may
render this proceeding moot, Sparton requests, in the interest of justice, that this lawsuit be
transferred to the Northern District of Texas, so that it may be consolidated with the Dallag
Litigation.

IV.
CONCLUSION

Sparton has demonstrated that the most appropriate forum for this action is Dallas.

The Court should stay, dismiss or transfer this sction.

¥ Dupre, 810 F. Supp. at 826,

#  Soe, c.g. Tinglay, 833 F. Supp. st 887 (cbecrving that financisl hardehip of litigating in distant forum
wwldhhs&mhndnhpufmﬂmpnﬂdliﬁpﬁmmhﬂhfou)

% Liaw Su Teng, 743 F.24 at 1149,
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Respectfully submiteed,
RODEY, DICKASON, AN, AKIN & ROEB, P.A.

By A’ﬁ ‘\%/

James P. Fitzgerald ¥ /8
Defendant
Pog Office Box 1888
Albuquerque, New Mexico 87103
Telephone: (505) 765-5900
Fax: (505) 768-7395

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201
Telephone: (214) 963-1102
Fas: (214) 969-1751

ATTORNEYS FOR DEFENDANT

CERTIFICATE OR SERVICE
On the 31st day March, 1997, a true and correct copy of the foregoing document was
served upon all counsel of record by hand-delivery and overnight package express.

sl

P.022

Tames-P, Fizgerald 'N
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IMPORTANT/CONFIDENTIAL: The contenx of this FAX is imandad only for the use of the individual or entity 1o whorm i is sddressed. This message
conzains informarion from the United States Department of Justice which may be privilcged, confidential, or exempt from disclosure under applicable law,
1! the reader of this message is not the intended recipicnt, or cmployes, or agent responsible for delivering this mesuage, you are hereby notified that any
disscrnination, digiribution, of copying of this communication is sirictly prohibited. If you have received this communication in seror, please natify the
sender immediatcly at the iclephone number lisied sbove. Thank you.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
ALBUQUERQUE DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
v, CIVIL ACTION NO, 97-0210-M/DIS

SPARTON TECHNOLOGY, INC.,

)
)
)
)
)
)
)
)
)

Defendant Sparton Technology, Inc. ("Sparton®) moves this court to stay or dismiss
the present lawsuit pursoant to Federal Rule of Civil Procedure 13, of, alternatively, to
transfer this lawsult to the United States District Court for the Northern District of Texas,
Dallas Division, pursuant to 28 U.S.C. § 1404(a).

L

Becauss the present lawsuit shoold bave beea filed a3 a compulsory counterciaim i
litigation already pending in the Nocthern District of Texas, Dallas Division, this lawsuit
should be stayed or dismissed. Since August 1996, a lawsuit has been pending in fedeval
court in Dallas involving the same issu¢ presented by this action; namely, how should
envhnnmentalhnpacuamchtedwimnsﬁ:mmufaen}ﬂngphmbeaddr&wd? Since
October 1996, an administrative procecding has been periding-before Region VI of the United
States Environmental Protection Agency ("EPA®), also seeking to identify how the same

200 STI/@INT roq SN 1600 ¥TS 202 YVA lZ:9T7 I¥4d Ll8/¥0/%0
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eavironmental impacts should be addressed. The present lawsuit is the third proceeding
seeking to answer this same question, Becanse the EPA's claims in this lawsuit are logically
related to the first filed Dallas Litigation, this action should have been brought as a
mpulnryconnm!aiminttwnauumigaﬁm. Consequently, pursuant to Federal Ruls of
Civil Procedure 13, this Court shonld stay or dismiss this litigation so that it may be brought
as a counterclaim in the pending Dallas Litigation.,
IL

Altematively, if this Court chooses not to stay or dismiss the present action, this
Court should transfer venue of this action under Section 1404(2) of the Judicial Code.
Section 1404 of the Judicial Code allows this Court (o transfer the preseat action, in the
interest of justice, to any district where the action might have beea brought, Because the
preseat lawsult should have been filed as 2 compulsocy counterclaim in the peading Dallas
Litigation, the Northern District of Texas, Dallas Division, is a district where this suit
*might have been brought,” Because the interest of justice favors the efficieat resolution of
this dispute, this case should be transferred to the Northern District of Texas, Dallas
Division, where it may be consolidated with the Dallas Litigation.

L

As support for this motion, Defendant relies on its contemporansously-filed Brief in

Support, and the Declaration of R, Jan Appel.
- FOR THESE REASONS Defendant requests that this Court stay or dismiss the

present lawsuit, or, alternatively, transfer it to the United States District Court for the
Northern District of Texas, Dallas Division. -~ -
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Respectfully submitted,
RODEY, DICKASON, SLOAN, AKIN & ROEB, P.A.

g p}gﬂﬁ?% |
Attomays fae Dofeodant V
Post Box 1888

Albuguerque, New Mexico 87103
Telephone: (505) 765-5500
Fax: (505) 768-7395

THOMPSON & KNIGHT

A Profestional Corporation
James B. Harris

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201
Telephone: (214) 965-1102
Fas: (214) 969-1751

ATTORNEYS FOR DEFENDANT

CERTIFICATR OF SERVICE
On the 313t day March, 1997, a true and correct copy of the foregoing document was
served upon all comnsel of record by hand-delivery and overnight package express.
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NO. 192

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE CITY OF ALBUQUERQUE, and
THE BERNALILLO COUNTY
COMMISSIONERS,

Plaintiffs,

V.
SPARTON TECHNOLOGY, INC.,

Defendant,

STATE OF NEW MEXICO,

THE NEW MEXICO ENVIRONMENT
DEPARTMENT, and THE NEW MEXICO
OFFICE OF THE NATVURAL RESOURCES
TRUSTEE, )

Plaintiffs,

Y. |
SPARTON TECHNOIL( bY, INC,,

Defendan’,

UNITED STATES OF AMERICA,
Plaintiff,
Y.

SPARTON TECHNOLOGY, INC.,

§
§
&
§
§
§
§
§
§
§
¢
§
¢
§
§
§
§
§
¢
§
§
]
§
§
¢
§
§
§
§
]
§
§
§
§
§
§
Defendart. §
§

CIVIL ACTION NO.
CIV-97-0206-LH/THG

CIVIL ACTION NO.
CIv-97-0208-JC/RLF

CIVIL ACTION NO.
CIv-97-0210-M/DJS
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MOTION AND BRIEF FOR RULE 16 CONFERENCE
Sparton Technology, Inc. ("Sparton®), Defendant in the above-entitled actions,
requests that pursuant to Rule 16 of the Federal Rules of Civil Pracedure the Court hold, as

soon as possible, a conference to establish early and continuing control of this litigation.

L
BACKGROUND

On February 19, 1997, the above-referenced actions were simultaneously filed. All
mteeaoﬁonsinvolvean:aquunhatSmnbeordemdtoaddmuimgactsmsoiland
groundwater the compary is already correcting. Sparton wants to expand those activities, but
has yet to receive from -he very same entities suing it, the necessary authorizations to move
forward. .

The issue of how: to address the impacts to soil and groundwater is already the subject
of a pending action in Federal Court in Dallas, filed by Sparton against the United States
Environmental Protection Agency ("EPA"), Region 6 in August of 1996.

The same issue s also the subject of an administrative proceeding currently pending
before EPA Region 6 i Dallas.

Although Sparton’s answer date was March 25, 1997, there are already four motions
pending in the Albuquerque cases: (1) a motion filed by the Plaintiffs to consolidate; (2) a
motion filed by Sparton to stay, dismiss or transfer the action filed by the United States to
the pending lawsuit in Dallas; (3) a 32 page motion by the Plaintiffs for a preliminary
injunction accompaniec! by 328 pages of exhibits; and (4) a motion by the Plaintiffs to exceed
the limitation in the local rules that not more than 50 pages of exhibits accompany any

motion,

NO. 192

s
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NO. 192

Of the three motins directed to it, Sparton has responded to two, leaving only the
Motion for Preliminary lnjuncﬂon requiring a reply.
5 L
SPARTON NEEDS LIMITED DEPOSITIONS OF FOUR INDIVIDUALS
YO COMPLETE ITS RESPONSE TO THE
MOTION FOR PRELIMINARY INJUNCTION

Included in the 3‘!8 pages of exhibits is: (1) a two-page affidavit from an employee
of the City of Albuquerque, Norman Gaume, setting forth in conclusory terms a purported
connection betwecn grotundwater impacted by Sparton’s past manufacturing operation and the
city’s water supply; (2) l two-page affidavit from Robert Morrison with a seven page work-
plan explaining also in conclusory terms why the Court should order Sparton to install and
mtaconminmeutwen:‘u well as five new monitor wells; (3) two determinations, one by
Samuel Coleman, an EF'A Region 6 employee, and the other by Mark Weidler, Secretary of
the New Mexico Envircament Department, of the purported existence of an imminent and
substantial endangerment associated with the groundwater impacted by Sparton’s past
manufacturing activities.

Sparton needs e deposition of the director of public works for the City of
Albuquerque to ealabhsh that the conclusions set forth in Mr. Gaume's affidavit are incorrect
and not supported by the facts, It needs Mr. Morrison’s deposition in order to understand
the basis for his oonclu_éinn, and to develop an effective response. It needs the depositions of
Mr. Coleman and Mr. ﬁ:Weidler to explore the process used in reaching the conclusions of
both gentlemen, and to understand the facts actually relied upon in reaching the conclusions
set forth,

In accordance with the local rules, Sparton conferred with the attomey for the United
States to schedule thesz depositions, Scc attached correspondence from James B. Harris to
David Fishel dated April 3, 1997, attached as Exhibit "A." That request was rejected. See

3-
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correspondence from Michael Donnellan to James B, Harris dated April 4, 1997, and
response of James B. Haris to Michael Donnellan dated April 4, 1997, attached as Exhibits
*B” and "C" respectively. Counsel for Sparton had originally suggested two days for cach
deposition in order to allow those depositions to cover all issues that might arise in this
litigation. Sparmniswﬁjingwﬁmi:medepoaiﬁommimdirecﬂyrdamdmmemﬁon
for Preliminary Injuncticn, so long as Plaintiffs will not object to a second deposition after
mepreﬁminaryinjuacdqnhenﬁngandinprepamﬂmforamalonthemeﬁts, if any, for
each of the individuals ientified. In the event the Plaintiffs are willing to agree to this
arrangement, each deposition could be completed in a day or less.

Sparton believes it would need, at most, ten days following thc completion of the last
deposiﬁonwﬁnaﬁmm;mponsemdxeMoﬁonsmereﬁnﬁnaryMjuncﬂmmmamm
include information devi:loped during the depositions. If the depositions were completed by
Friday, April 18, 1997, Sparton’s response date would be Agpril 28, 1997.

.
OTHER OPEN ISSUES REQUIRING ATTENTION

Apart from the dispute regarding the holding of depositions, before Sparton’s
respanse is due, there ¢re several other "housekeeping” issves that the Court might want to
address now, as opposcd to resolving on a piecemeal basis, These include the following:

1.  Coasolidation of these cases for purposes of determining the claims under the
Resource Conservation and Recovery Act and for pretrial purposes. The parties do not
disagree that one judge. should hear these matters, although the Plaintiffs want all matters
heard by oune judge.

2, Scheduling of a date for evidentiary hearing on the Motion for Preliminary

Injunction.

ves
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Sparton belicves that resolving these issues early on, in one hearing, will allow for a

more orderly pmcnmdon.;o{ the dispute and a more efficieat use of judicial resources.
IV,
SCHEDULING A PRE-TRIAL CONFERENCE UNDER RULE 16
OF THE FEDERAL RULES OF CIVIL. FPROCEDURE

Federal Rule ofC":.vil Procedure 16 provides the Court broad discretion to schedule
pre-tial conferences to asldress the types of issues preseated in this motion. Sparton submits
that holding such a confe:_.'enoe as carly as possible in these cases is particularly appropriate.
Suchaoonfermcecmﬂd.‘fbeheldmrdaﬁvely short notice, given that lead counsel for all
parties, other than nxcUt)itedStatesandSparton, are based in Albuquerque or Santa Fe.
The court may wish to &mﬁdw allowing out-of-town counsel to participate by telephoae, if
they so choose. Such a :earing should not require more than an hour of the Court’s time
and might be scheduled #s early as Wednesday April 9, 1997.

Respectfully submitted,
RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

Albuquerque, New Mexico 87103
Telephone: (505) 765-5900
Fax: (505) 768-7395

THOMPSON & KNIGHT

A Professional Corporation
James B. Harris

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201
Telephone: (214) 969-1102
Pax: (214) 969-1751

ATTORNEYS FOR DEFENDANT

-5-
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CERTIFICATE OF SERVICE

On the 8th day Ap__ﬁl. 1997, a true and correct copy of the foregoing document was
served upon all counsel of record by:
Hand-Delivery o

John W. Zavitz, Bsq.
U.S. Attorney's Office
625 Silver NW, 4th Floor
Albuquerque, NM 87102

Gary A. O'Dea, Bsq.

City of Albuquerque

One Civic Flaza NW, Eleventh Floor
Albuquerqne, NM 87103

Patrick Tryjillo, Bsq.

City of Albuquerque

One Civic Plaza NW, Tenth Floor
Albuquercue, NM 87103

Facsimile & Msil to:

Chasles De Saillan, Esq.
Environmental Enforcement Div.
P.O. Drawer 1508

Santa Pc,l NM 87504-1508

Ana Marie Ortiz, Esq.

N.M, Eavironment Department
P.O. Box 26110

Santa Fe. NM 87502-6110

David L. Fishel, Bq.
Environthental Enforcement Section
United States Department of Justice
1425 New York Ave. NW, 13th Floor
Washington, D.C, 20005

D bl

NO. 192

hﬁ. Fitzgerald
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THoMPSON & KNIGHT

A PROFESSIONAL CORPOAATION
ATTORNEYE AND COUNGELORS

700 PACIFIC AVENUE « BUITE 3300
DIRECT PIAL: DALLAS. TEXAS 76201-4083 AUSTIN

(214} 009.1700 FORT WORTH
FAX (214) 980-1761 HOUSTON
MONTEARAZY, MO0
Qaig) 965-11m
Aprl 3, 1997
VIA FACSIMILE
David Fishsl, Esq.

U.S. Department of Justics
Environment and Natural Resources Division

Environmental Eoforcement Section
Washington, DC 20530 -

Re:  Albuquerque Litigation
Dear Dave:

'l‘hcpmposeofm‘yattempttotalkvlithyoubytelephonethismomingwastodhcuas
scheduling issucs related to the Albuquerque Litigation.

As 1 am sure you 'will agree, the procedural setting of the various motions now
pending in those actions is somewhat confused.

Your Motion for Preliminary Injunction was not received at the offices of Sparton’s
local counsel until approximately 5:00 p.m. on April 1, 1997. I did not see it until I arrived
in their offices at approximately 9:30 a.m. on April 2, 1997. Afier reviewing that pleading, I
coptinue to oppose your request to cxceed the local rule limitation on exhibit pages. We hope
to have a response to your motion on this subject very quickly. Obviously I need a
determination on that issue in order to know exactly how to respond to your motion for
preliminary injunction.

1t also strikes mu: that decisions on the motion to consolidate and motion to stay,
disraiss, or transfer neex! to be made in advance of any consideration of the motion for

preliminary injunction. '

Additionally, desending on the Court's ruling on your request to exceed page
limitations for exhibits, [ will probably want to take at least four depositions -- the Director of
Public Works with the City of Albuquerque, Mr. Morrison, Sam Coleman, and Mark Weidler.
I anticipate that each oiie of these depositions will take two days, and the information from
those depositions will e necded in order to allow me to respond to your Motion for
Preliminary Injunction, in the event that the Court allows it to be filed in its current form.

Finally, in orde: to complete a response to your motion, I am going to need some
reasonable period of timme in order to synthesize: (1) the information from the depositions (in

?;’Zﬂ-v 7
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the event that they are necessary); (2) input from Sparton’s recently retained experts; and (3)
analysis of the legal points you have raised. I do not think this work can be accomplished
within the next fourteen (14) days, even if the Court grants your motion to exceed page
limitations on exhibits.

Given all of these factors, it seems to me that the most reasonable approach is to
request an immediate schiduling conference with Judge Conway, who is the chief judge of the
New Mexico District, in rder to agree upon the process by which the pending motions will
be considered, as well a Yriefing and hearing schedule.

Please let me kno':w. no later than eatly tomorrow morning, how you want to proceed.

Yours very truly
es B. Harris
JBH/eshd
cc:  Bruce Hall
James Fitzgerald
R. Jan Appel

40310 00001 LERA 57923
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April 4, 1997
S U.S
Michael T. Donnellan
US. Department of Justice
Environmeat and Natural Reso'xrce Division
Eavironmenta) Enforcement Section
Benjamin Franklin Statica -
P.O. Box 7611 -
Washington, DC 20044-7611 .

Re:  Albuquergue Liigation
Dear Michael:
1 have received and now have had 3 chance to review your letter of April 4, 1997,

which was faxed o me. As I am sure you can appreciate, [ am disappointed with your
position, which I understand to be as follows

1.  Sparton's response to the motion for preliminary injunction is due on or before

April 15, 1997, no extension will bo considered;

2. No depositions should occur until after briefing on the preliminary injunction
motion is completed.

3 Ounly dcpositidns of "appropriate” person should be allowed; I assume that you

probably belicve that Mr. Gurule, Mr. Coleman, and Mr. Weidler are not
“appropriate™ witnesses,

4. Ttis unnecessury for your motion to consolidate or Sparton’s motion to stay,
dismiss, ar transfes t0 be decided before action is taken on the motion for
preliminary injunction.

5. You are unwilling to join in a request for a scheduling conference.

Sparton was hoping “hat you would have agreed to the depositions we requested and a
short extension of the bricfiag schedule on the motion for preliminary injunction (assuming,
of course, that youwr motion and exhibits, which do not comply with the local rules, actually
triggered s 14 day response period). If you had done so, we could have been much more
flexible on your request to exceed (he local rule limit on exhibit pages.

TREXHIB 3
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Michael T. Donnellan
April 4, 1997
Page 2

I ask that you reconsider your position. If you are willing to do so, I suggest that an
agreed order be drafied setbng forth when matters will be presented, how the 328 pages of
exhibits will be handled, and that the order be sent to Judge Hansen (the judge assigned to the
fisst filed casc) for his approval.

Please let me know Monday moming whether your position has changed. I am
sending a copy of this letter to counsel of record for the other plaintiffs, and I am likewise
asking them to advise me bty Monday morning of their respective positions. )

Yours very truly,
{ .
B. Hanis

JBH/eshd
Enclosure

cc:  Bruce Hall ;
James Fitzgerald |
R. Jan Appel
Charlie de Sailen
Ana M. Ortiz
Gary O'Des
Patrick Tryjille

40340 00001 LERA 58026
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WUTDY'S DR MAMER
768-7318
HAND-DELIVERED
Honorable C. lLeRoy Hansen
Federal Building & U.S. Courthouse
500 Gold Avenhue SN
Albuguergue, KM #7103
Re: gity of Albuquerque v. Sparton ZFechnology, JIno, (97-0206-
LH/JEQ) ; State of Now Mexico y. fpartep Technology, Ine. (97-
0298-JCQ/RLF): and U.8.A. v, Sparton Technology, Inc. (97-0230
M/DJg) .

Dear Judge Hansen:

We represent spanion Technology, Inc., the Defendant in each of the
three suits refer>nced above. We are addreasing this letter to you
because you were assigned the first filed, lovest numbered casa.

Plaintiffe in each of tha three cases secek a preliminary injunction
against Sparton and make claims under RCRA. Plaintiffs in all
cases also ask fior possible additional or different relief under
causec of action other than RCRA, so the cases are close, but not
quite the same in causes of action and potential proof and
discovery. Plaintiffs have filed motions to consolidata tha cases,
which are pendiny. Sparton does not object to consolidation for
discovery matters and for case managenment.

We are writing jjou to seek your guidance on how to proceed to
quickly resolve seaveral issues that significantly impact our
client’s ability to timely respond to the Motions for Preliminary
Injunction. We helieve a Rule 16 conference should be held as soon
as possible, with involvement of out-of-town counsel by telephone,
if necessary, ts discuss these issues, which could easily and
quickly be rasolved at such a conference. Today we filed a motion
and brief reques:ing such a conference, a copy of which is attached
to this letter. Hopefully, early control will substantially speed

NO. 195 Fa1
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RODRBY, DICKASON, SLOAN, AKIN & ROBB, P. A.

Honorable C. LeRoy Hansan
April 8, 1997 :
Page 2

preparation and will eliminate unnecessary motions with attendant
briefing expense and delay.

Sinceraly yours,
RODEY, DICKASON, SLOAN, AXIN & ROBB, P.A.

By -"1452254;\-'*’""‘
Jo an W. Q.‘

JWH
Enc (]

cc w/encl: David L. Fishel, BEsq. (Via Facaimile & !oqulu' nu)
Charles De Saillan, Esq.
Ana Mzrie ortiz, Bsq.
Bonorable John €. Conway
Honorable Edwin L. Mechem
James B. Harris, Esq.

John N Zavitz, Esq. {via Eand-Delivery)
Gary A. O’Dea, Esq.
Patrick Trujillo,

James P, Fitzgerald, Esq.
Bruce Hall, Esq.
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If you do not raceive any of these pages, please call 768-7399.

OPERATOR: Jennifer Jelson

Y THE BROAMATION O NTAINED IN Tra3 FACRIMLE MESSAGE (3 CONPIDENTIAL AND INTENGED SOURLY FOR THE UOE OF THE INDMIDUAL OR ENTYTY

NTENDED RECIPWENY, YOU ARE HEF EBY NOTIRED THAT ANY OUGEMINATION, ]
STRCTLY AROMIITED. (F YOU HAVE HECEVED THIE FACSMLE IV GRACR, MLEASE NOTIFY THE JENDGR MMEDWTELY BY TELEPHONE, AND RETURN TME FACSILE
TO THE SENOER AT THE ASOVE ADIYERS WA THE UNITED STATEN POSTAL BEFVICE. THAMK YOU.



RODEY, DICKASON, SLOAN, AKIN & ROBB, P. A,

ROBLNT M. ST. JOHN JOSEPH B. ROCHELLE COUNSELORS AND ATTORNEYS AT LAW
MARR K taus m gl THROCKMONTON QUERQUE PLAZA
ROBENY G. secCOMNLE PATIVCIA M. TALOR ALBUQU
e S Az An S o 201 THIRD STREET NW, SUITE 2200
e Sumromn S0 TRANSE ALBUQUERQUE, NEW MEXICO 87102
WX 0. THAOCKIMORTON W PARRSH

-ooun:anu. P e P, -] [l
[ . . O.
MARR C. MENDRNG JAY O. ML O. 80X 1886
CAIVE o COUR T Sy RBLDR CasTiLE ALBUQUERQUE, NEW MEXICO 87103
JO SAXTON BRAYIR THOMAS |\ STAML
S L ACTIER, J= OCAVID W BUNTING
EDWARD RICCO SUSAN K. BARGER TELEPHONE (S0S) 765-5900
W MARK MOMERY PAR C.
PATIICK $0. SMAY ROV LYNN WILDENSTEW —
DAD € GAVEMPORT, I JOTREY L Coweey FACSIMILE (S0,

T S . € L } 768-739%

TRACY MCGEE JTIeRS AUCE_ L NYSTEL
HENRY M. SOIOFF i

Y April 8, 1997

APR 1897
= RECEIVED
"i Legai

HAND-DELIVERED

Honorable C. LeRoy Hansen

Federal Building & U.S. Courthouse
500 Gold Avenue SW

Albugquerque, NM 87103

A

SANTA FE OFFICE
MARCY PLAZA, SUITE 1OI1
123 EAST MARCY STARCET

P. 0. BOX LOS?
SANTA FE, HM 87504-387
TELEPHONE 9840100
AREA CODE SOB
FACSIMILE 989-9842

WRITER'S DIRECT NUMBER

768-7315

Re: ¢city of Albuquerque_ v, Sparton Technology, Inc. (97-0206-
LH/JHG) ; State of New Mexico v, Sparton Technology, Inc. (97-

0208-JC/RLF); and U.8.A. V. 8parton Technology, Inc. (97-0210

M/DJS)

Dear Judge Hansen:

We represent Sparton Technology, Inc., the Defendant in each of the
three suits referenced above. We are addressing this letter to you
because you were assigned the first filed, lowest numbered case.

Plaintiffs in each of the three cases seek a preliminary injunction
against Sparton and make claims under RCRA. Plaintiffs in all
cases also ask for possible additional or different relief under
causes of action other than RCRA, so the cases are close, but not
quite the same in causes of action and potential proof and
discovery. Plaintiffs have filed motions to consolidate the cases,
which are pending. Sparton does not object to consolidation for
discovery matters and for case management.

We are writing you to seek your guidance on how to proceed to
quickly resolve several issues that significantly impact our
client’s ability to timely respond to the Motions for Preliminary
Injunction. We believe a Rule 16 conference should be held as soon
as possible, with involvement of out-of-town counsel by telephone,
if necessary, to discuss these issues, which could easily and
quickly be resolved at such a conference. Today we filed a motion
and brief requesting such a conference, a copy of which is attached
to this letter. Hopefully, early control will substantially speed
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Honorable C. LeRoy Hansen
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preparation and will eliminate unnecessary motions with attendant
briefing expense and delay.

Sincerely yours,

RODEY, DICKASON, SLOAN, AXIN & ROBB, P.A.

W. Hewes

cc w/encl: David L. Fishel, Esq. (Via Pacsimile & Regular Mail)
Charles De Saillan, Esq.
Ana Marie Ortiz, Esq.
Honorable John C. Conway
Honorable Edwin L. Mechem
James B. Harris, Esq.

John W. Zavitz, Esq. (Via Hand-Delivery)
Gary A. O’Dea, Esq.
Patrick Trujillo,

James P. Fitzgerald, Esq.
Bruce Hall, Esq.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE CITY OF ALBUQUERQUE, and
THE BERNALILLO COUNTY
COMMISSIONERS,

Plaintiffs,

V.

SPARTON TECHNOLOGY, INC.,

Defendant.

STATE OF NEW MEXICO,
THE NEW MEXICO ENVIRONMENT
DEPARTMENT, and THE NEW MEXICO
OFFICE OF THE NATURAL RESOURCES
TRUSTEE,

Plaintiffs,

v.
SPARTON TECHNOLOGY, INC.,

Defendant.

UNITED STATES OF AMERICA,
Plaintiff,
V.

SPARTON TECHNOLOGY, INC.,

Defendant.
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CIVIL ACTION NO.

CIV-97-0206-LH/JHG

CIVIL ACTION NO.

CIV-97-0208-JC/RLF

CIVIL ACTION NO.

CIV-97-0210-M/DJS



MOTION AND BRIEF FOR RULE 16 CONFERENCE

Sparton Technology, Inc. ("Sparton”), Defendant in the above-entitled actions,
requests that pursuant to Rule 16 of the Federal Rules of Civil Procedure the Court hold, as
soon as possible, a conference to establish early and continuing control of this litigation.

I.
BACKGROUND

On February 19, 1997, the above-referenced actions were simultaneously filed. All
three actions involve a request that Sparton be ordered to address impacts to soil and
groundwater the company is already correcting. Sparton wants to expand those activities, but
has yet to receive from the very same entities suing it, the necessary authorizations to move
forward.

The issue of how to address the impacts to soil and groundwater is already the subject
of a pending action in Federal Court in Dallas, filed by Sparton against the United States
Eavironmental Protection Agency ("EPA"), Region 6 in August of 1996.

The same issue is also the subject of an administrative proceeding currently pending
before EPA Region 6 in Dallas.

Although Sparton’s answer date was March 25, 1997, there are already four motions
pending in the Albuquerque cases: (1) a motion filed by the Plaintiffs to consolidate; (2) a
motion filed by Sparton to stay, dismiss or transfer the action filed by the United States to
the pending lawsuit in Dallas; (3) a 32 page motion by the Plaintiffs for a preliminary
injunction accompanied by 328 pages of exhibits; and (4) a motion by the Plaintiffs to exceed
the limitation in the local rules that not more than 50 pages of exhibits accompany any

motion.



Of the three motions directed to it, Sparton has responded to two, leaving only the
Motion for Preliminary Injunction requiring a reply.
II.
SPARTON NEEDS LIMITED DEPOSITIONS OF FOUR INDIVIDUALS
TO COMPLETE ITS RESPONSE TO THE
MOTION FOR PRELIMINARY INJUNCTION

Included in the 328 pages of exhibits is: (1) a two-page affidavit from an employee
of the City of Albuquerque, Norman Gaume, setting forth in conclusory terms a purported
connection between groundwater impacted by Sparton’s past manufacturing operation and the
city’s water supply; (2) a two-page affidavit from Robert Morrison with a seven page work-
plan explaining also in conclusory terms why the Court should order Sparton to install and
test a containment well as well as five new monitor wells; (3) two determinations, one by
Samuel Coleman, an EPA Region 6 employee, and the other by Mark Weidler, Secretary of
the New Mexico Environment Department, of the purported existence of an imminent and
substantial endangerment associated with the groundwater impacted by Sparton’s past
manufacturing activities.

Sparton needs the deposition of the director of public works for the City of
Albuquerque to establish that the conclusions set forth in Mr. Gaume’s affidavit are incorrect
and not supported by the facts. It needs Mr. Morrison’s deposition in order to understand
the basis for his conclusion, and to develop an effective response. It needs the depositions of
Mr. Coleman and Mr. Weidler to explore the process used in reaching the conclusions of
both gentlemen, and to understand the facts actually relied upon in reaching the conclusions
set forth.

In accordance with the local rules, Sparton conferred with the attorney for the United
States to schedule these depositions. See attached correspondence from James B. Harris to

David Fishel dated April 3, 1997, attached as Exhibit "A." That request was rejected. See

3-



correspondence from Michael Donnellan to James B. Harris dated April 4, 1997, and
response of James B. Harris to Michael Donnellan dated April 4, 1997, attached as Exhibits
*B" and "C" respectively. Counsel for Sparton had originally suggested two days for each
deposition in order to allow those depositions to cover all issues that might arise in this
litigation. Sparton is willing to limit the depositions to issues directly related to the Motion
for Preliminary Injunction, so long as Plaintiffs will not object to a second deposition after
the preliminary injunction hearing and in preparation for a trial on the merits, if any, for
each of the individuals identified. In the event the Plaintiffs are willing to agree to this
arrangement, each deposition could be completed in a day or less.

Sparton believes it would need, at most, ten days following the completion of the last
deposition to finalize its response to the Motions for Preliminary Injunction so that it can
include information developed during the depositions. If the depositions were completed by
Friday, April 18, 1997, Sparton’s response date would be April 28, 1997.

L
OTHER OPEN ISSUES REQUIRING ATTENTION

Apart from the dispute regarding the holding of depositions, before Sparton’s
response is due, there are several other "housekeeping” issues that the Court might want to
address now, as opposed to resolving on a piecemeal basis. These include the following:

1. Consolidation of these cases for purposes of determining the claims under the
Resource Conservation and Recovery Act and for pretrial purposes. The parties do not
disagree that one judge should hear these matters, although the Plaintiffs want all matters
heard by one judge.

2, Scheduling of a date for evidentiary hearing on the Motion for Preliminary

Injunction.



Sparton believes that resolving these issues early on, in one hearing, will allow for a

more orderly presentation of the dispute and a more efficient use of judicial resources.
IV,
SCHEDULING A PRE-TRIAL CONFERENCE UNDER RULE 16
OF THE FEDERAL RULES OF CIVIL PROCEDURE

Federal Rule of Civil Procedure 16 provides the Court broad discretion to schedule
pre-trial conferences to address the types of issues presented in this motion. Sparton submits
that holding such a conference as early as possible in these cases is particularly appropriate.
Such a conference could be held on relatively short notice, given that lead counsel for all
parties, other than the United States and Sparton, are based in Albuquerque or Santa Fe.
The court may wish to consider allowing out-of-town counsel to participate by telephone, if

they so choose. Such a hearing should not require more than an hour of the Court’s time

and might be scheduled as early as Wednesday April 9, 1997.

Respectfully submitted,
RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

By ]44«7‘02«/%/‘\—-—

Jo W. Hewes

Jarfles P. Fitzgerald
Attgrneys for Defendant
Post ce Box 1888
Albuquerque, New Mexico 87103
Telephone: (505) 765-5900
Fax: (505) 768-7395

THOMPSON & KNIGHT

A Professional Corporation
James B. Harris

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201
Telephone: (214) 969-1102
Fax: (214) 969-1751

ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

On the 8th day April, 1997, a true and correct copy of the foregoing document was
served upon all counsel of record by:
Hand-Delivery to:

John W. Zavitz, Esq.
U.S. Attorney’s Office
625 Silver NW, 4th Floor
Albuquerque, NM 87102

Gary A. O’Dea, Esq.

City of Albuquerque

One Civic Plaza NW, Eleventh Floor
Albuquerque, NM 87103

Patrick Trujillo, Esq.

City of Albuquerque

One Civic Plaza NW, Tenth Floor
Albuquerque, NM 87103

Facsimile & Mail to;

Charles De Saillan, Esq.
Eavironmental Eanforcement Div.
P.O. Drawer 1508

Santa Fe, NM 87504-1508

Ana Marie Ortiz, Esq.

N.M. Environment Department
P.O. Box 26110

Santa Fe, NM 87502-6110

David L. Fishel, Esq.

Environmental Enforcement Section
United States Department of Justice
1425 New York Ave. NW, 13th Floor
Washington, D.C. 20005

)

hzé)’. Fitzgerald
-6



THOMPSON & KNIGHT

A PROFESSIONAL CORPORATION
ATTORNEYS AND COUNSELORS

1700 PACIFIC AVENUE « SUITE 3300

DIRECT DIAL: DALLAS, TEXAS 75201-4693 AUSTIN
(214) 969-1700 FORT WORTH
FAX (214) 969-1751 HOUSTON
MONTERREY, MEXICO
(214) 969-1102

April 3, 1997
VIA FACSIMILE

David Fishel, Esq.
U.S. Department of Justice
Environment and Natural Resources Division

Environmental Enforcement Section
Washington, DC 20530

Re:  Albuquerque Litigation
Dear Dave:

The purpose of my attempt to talk with you by telephone this morning was to discuss
scheduling issues related to the Albuquerque Litigation.

As I am sure you will agree, the procedural setting of the various motions now
pending in those actions is somewhat confused.

Your Motion for Preliminary Injunction was not received at the offices of Sparton’s
local counsel until approximately 5:00 p.m. on April 1, 1997. I did not see it until I arrived
in their offices at approximately 9:30 a.m. on April 2, 1997. After reviewing that pleading, I
continue to oppose your request to exceed the local rule limitation on exhibit pages. We hope
to have a response to your motion on this subject very quickly. Obviously I need a
determination on that issue in order to know exactly how to respond to your motion for
preliminary injunction.

It also strikes me that decisions on the motion to consolidate and motion to stay,
dismiss, or transfer need to be made in advance of any consideration of the motion for
preliminary injunction.

Additionally, depending on the Court’s ruling on your request to exceed page
limitations for exhibits, I will probably want to take at least four depositions -- the Director of
Public Works with the City of Albuquerque, Mr. Morrison, Sam Coleman, and Mark Weidler.
I anticipate that each one of these depositions will take two days, and the information from
those depositions will be needed in order to allow me to respond to your Motion for
Preliminary Injunction, in the event that the Court allows it to be filed in its current form.

Finally, in order to complete a response to your motion, I am going to need some
reasonable period of time in order to synthesize: (1) the information from the depositions (in




.

TrompsoN & KniGHT

. A PROFESSIONAL CORPOAATION

David Fishel, Esq.
April 3, 1997
Page 2

the event that they are necessary); (2) input from Sparton’s recently retained experts; and (3)
analysis of the legal points you have raised. I do not think this work can be accomplished
within the next fourteen (14) days, even if the Court grants your motion to exceed page
limitations on exhibits.

Given all of these factors, it seems to me that the most reasonable approach is to
request an immediate scheduling conference with Judge Conway, who is the chief judge of the
New Mexico District, in order to agree upon the process by which the pending motions will
be considered, as well a briefing and hearing schedule.

Please let me know, no later than early tomorrow morning, how you want to proceed.

Yours very truly!-

es B. Harris

JBH/eshd

cc: Bruce Hall
James Fitzgerald
R. Jan Appel

40310 00001 LERA 57925
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April 4, 1997

Junes B, Harris

Thowpson and Kaight, P.C.

1700 Pacific Ave, Suit= 3300

Dallas, Texus 752014639

214) 969-1700

BAX: (214) 969-1751

re: 1.8, v. Sparton Technplogy, Inc,, Na. CIV-97-0210-M
Dear limx:

I am writing fn responso to your lettee dated yesterday. Please understand that I can only
speak for the Uniied Seates and not for the ofher parties to the Joint Preliminary Injunction
Motion. lﬁnwwmummmmmmmmm :

To the extent that you fntend 10 seek an exteasion of the prcliminary injonciion trisfing
achodula based upon your delayed seceipt of the motion, pleass 8o notify the Usited States.

With regard ¢o your opposition to the motion to exceed the exhibit pige npmber limit, the
United States would certainly not oppose an accelemied brisfing schedule,

Wifh regard to the impact of “Defendmt’s Motlon w Stay, Dismise, or Transter Venue® on the
pretiminary injunction bricfing ackednle, the Unitod Staies will a0t consent to madifying the
briefing schedute based upon that mation. While the United States will file a brief fully sctiing
mmmmmmﬁsmmwmwmmnnmwm
without

Since the peeliminary infunction motions can be considered regardiean of the ruling on the
motion o consolidate, the United States will not consent to a delay in the briefing schedule
based upon that motion. -

With regard to your sequast to depose Dr. Morrison and Mssts.Gurule, Coleman and Weldlex,
the United States would be willing to consider scheduling one day depositions of appropriate
witnessed from both sides afier triefing on the peeliminary injunction motion has been
completed. At this polut, tdhe United States does not understand why depositions of Msears.
Gurule, Coleman and Weldler zre appropriate. Consequently, the United States will not

R 1\ =
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consent to an extension of the beiefing schedule for the preliminary injuncton to accommodate
depositions.

With regard to your suggestion that & scheduiing conference with Judge Conway be requested,
the United States does not see tho neod for such a conference at this tima. [ suggest that upon
completion of briefing for the preliminary injunction motion, we attzmpt to reach agreement on
8 acheduls. Should we fail to teach agrecmant at that time, a schoduling conference may be

appropriate.
Please contact 1 ff you have any questions.

Sincetely, y

Michzel T, Donncllan



DIRECT DIAL:

(214) 965-1102

TuHoMPSON & KNIGHT

A PROFESSIONAL CORPORATION
ATTOANEYS AND COUNSELORS

1700 PACIFIO AVENUE » SUITE 8300

DALLAS, TEXAS 75201-4603 AUSTIN
(214) 969-1700 FORT WORTH
FAX (214) 969-1761 HOUSTON

MONTERREY, MEXICO

April 4, 1997

VIA FACSIMILE and FIRST CLASS U.S. MAIL

Michael T. Donnellan

U.S. Departmeat of Justice

Environment and Natural Resource Division
Environmental Enforcement Section
Benjamin Franklin Station

P.O. Box 7611

Washington, DC 20044-7611

Dear Michael:

Re:  Albuquerque Litigation

I have rectived and now have had 2 chance to review your letter of April 4, 1997,
which was faxed to me. As I am sure you can appreciate, [ am disappointed with your
position, which I understand to be as follows:

1.

2

5.

Sparton’s response to the motioa for preliminary injunction is due on or before
April 15, 1997, no extension will be considered;

No depositions should occur until after briefing on the preliminary injunction
motion is completed.

Only depositions of "appropriate™ person should be allowed; I assume that you
probably believe that Mr. Gurule, Mr. Coleman, and Mr. Weidler are not
"appropriate™ witnesses.

It is unnecessary for your motion to consolidate or Sparton’s motion to stay,
dismiss, or transfer to be decided before action is taken on the motion for
preliminary injunction.

You are unwilling to join in a request for a scheduling conference.

Sparton was hoping that you would have agreed to the depositions we requested and a
short extension of the briefing schedule on the motion for preliminary injunction (assuming,
of course, that your motion and exhibits, which do not comply with the local rules, actually
triggered a 14 day response period). If you had done so, we could have been much more
flexible on your request to exceed the local rule limit on exhibit pages.
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" “Tuourson & Kniur
A PROFESIIONAL CORPORATION

Michael T. Donnellan
April 4, 1997
Page 2

I ask that you reconsider your position. If you are willing to do so, I suggest that an
agreed order be drafted setting forth when matters will be presented, how the 328 pages of
exhibits will be handled, and that the order be sent to Judge Hansen (the judge assigned to the
first filed case) for his approval.

Please let me know Monday moming whether your position has changed. I am
sending a copy of this letter to counsel of record for the other plaintiffs, and I am likewise
asking them to advise me by Monday morning of their respective positions.

Yours very truly,

4 .

es B. Harris

JBH/eshd
Enclosure

cc:  Bruce Hall
James Fitzgerald
R. Jan Appel
Charlie de Sailen
Ana M. Ortiz
Gary O’Dea
Patrick Trujillo

40310 00001 LERA 58026



1
)

Ne

TR Attorney General of New Mexico

FAIRG
3 :Q_ 2, PO Drawer 1508
3 R, : Santa Fe, New Mexico 87504-1508
S

~'+,‘“ﬂa“’.,_'_;i_£.f§,§; 505/827-6000

Fax 505/827-5826

TOM UDALL ﬁ’.“'}ZS;}; 3 MANUEL TUJERINA

Attorney General March 17, 1997 (" N =< % eputy Attorney General

Y OVERNIGHT MAI

Mr. James B. Harris
Thompson & Knight

1700 Pacific Avenue
Suite 3300

Dallas, Texas 74201-4693

Re: Motion to Consolidate United States Sparton Technology,
Inc., No. CIV-97-0210-M; State of New Mexico v. Sparton
Technology, Inc., No. 97-0208-JC; City of Albuguerque v.

Sparton Technology, Inc., No. CIV-97-0206-LH

Dear Jim:

This letter is to serve on Sparton Technology, Inc. a copy
of the enclosed Joint Motion to Consolidate, and Memorandum in
support thereof. We intend to file the Motion in the above-
referenced cases in accordance with Rule 7.3(a) of the Local
Civil Rules of the U.S. District Court for the District of New
Mexico. I understand from our telephone conversation of March 6,
1997 that the Motion is opposed.

If you have any questions on this matter, you may call me at

(505) 827-6939.
Sincerely, v

Charles de Saillan
Assistant Attorney General

cc: Counsel of Record



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE CITY OF ALBUQUERQUE, and CIVIL ACTION NO.

THE BERNALILLO COUNTY
COMMISSIONERS,

CIv-97-0206-1LH
Plaintiffs,
V.

SPARTON TECHNOLOGY, INC.,

Defendant.

STATE OF NEW MEXICO, CIVIL ACTION NO.

THE NEW MEXICO ENVIRONMENT
DEPARTMENT, and

THE NEW MEXICO OFFICE OF

THE NATURAL RESOURCES TRUSTEE,

CIV-97-0208-JC

Plaintiffs,
v.
SPARTON TECHNOLOGY, INC.,

Defendant.

UNITED STATES OF AMERICA, CIVIL ACTION NO.

Plaintiff, CIV-97-0210-M
v.

SPARTON TECHNOLOGY, INC.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. )
)

JOINT MOTION TO CONSOLIDATE

Pursuant to Rule 42 (a) of the Federal Rules of Civil
Procedure, and in accordance with Rule 7 of the Local Civil Rules
of this Court, the United States, the State of New Mexico, the

-1 -



New Mexico Environment Department, the New Mexico Office of the
Natural Resources Trustee, the City of Albuquerque, and the
Bernalillo County Commissioners (the "Plaintiffs"), hereby
respectfully move this Court for an order consolidating the
above-captioned actions. As set forth more fully in the
accompanying Memorandum in Support of this Motion, these actions
involve common questions of both law and fact, and consolidation
of these actions would promote judicial economy and efficiency.
In accordance with Rule 7.2(a) of the Local Civil Rules of
this Court, on March 6, 1997, counsel for the Plaintiff, State of
New Mexico, contacted counsel for the Defendant and determined

that this Motion is opposed.

Respectfully submitted,

1.OIS J. SCHIFFER
Assistant Attorney General for
Environment and Natural Resources

Byt///”;ul

DAVID FJSHEL

Trial Attorfiey

Environmental Enforcement Section
Environment and Natural Resources
“ Division

Post Office Box 7611

Ben Franklin Station

Washington, D.C. 20044

(202) 514-1707




By:

By:

JOHN J. KELLY
Assistant U/S. Attorney for the
Disg¥lct//of New Mexico

1
JOHN W. 2AVITZ
Assistant' U.S. Attorney
Post Office Box 607
Ibuquerque, New Mexico 87103
505) 766-3341

Attorneys for the United States

TOM UDALL
Attorney General of New Mexico

i £t

CHAARLES DE SAILLAN

Assistant Attorney General
Environmental Enforcement Division
Post Office Drawer 1508

Santa Fe, New Mexico 87504-1508
(508) 827-6939

Attorneys for the State of New Mexico

N o el
A MARIE ORTIZ
Special Assistant Attorney General
Assistant General Counsel
New Mexico Environment Department
1190 St. Francis Drive
Post Office Box 26110
Santa Fe, New Mexico 87502-6110
(505) 827-2990

Attorney for the New Mexico Environment

Department
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By:

By:

By:

TOM UDALL
Attorney General of New Mexico

CHARLES DE SAILLAN

Assistant Attorney General
Environmental Enforcement Division
Post Office Drawer 1508

Santa Fe, New Mexico 87504-1508
(505) 827-6939

Attorneys for the New Mexico Office
of the Natural Resources Trustee

ROBERT M. WHITE
City Attorney

-
‘tﬁ//(‘t S A /LA r~

Y A. O'DEA
ROSEMARY A. COSGROVE
Assistant City Attorneys
Post Office Box 2248
Albuquerque, New Mexico 87103
(50S) 768-4500

Attorneys for the City of
Albuquerque

TITO D. CHAVEZ
County Attorney

Jlod LA L

PATRICK F. TRUJILLO
Assistant City Attorney

One Civil Plaza, N.W.

Tenth Floor

Albuquerque, New Mexico 87103
(505) 768-4073

Attorneys for the Bernalillo
County Commissioners



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE CITY OF ALBUQUERQUE,
THE BERNALILLO COUNTY
COMMISSIONERS,
Plaintiffs,
v.

SPARTON TECHNOLOGY, INC.,

Defendant.

STATE OF NEW MEXICO,

THE NEW MEXICO ENVIRONMENT

DEPARTMENT, and
THE NEW MEXICO OFFICE OF

THE NATURAL RESOURCES TRUSTEE,

Plaintiffs,
v.
SPARTON TECHNOLOGY, INC.,

Defendant.

UNITED STATES OF AMERICA,
Plaintiff,
v.
SPARTON TECHNOLOGY, INC.,

Defendant.

N Nl Nt Mkl el s Nt Sl N St Nl N Sl Nl Sl st St Nt it St il i ot il Vst N il et NP s Vot o "t Ve s e St o e

CIVIL ACTION NO.

CIv-97-0206-LH

CIVIL ACTION NO.

CIV-97-0208-JC

CIVIL ACTION NO.

CIV-97-0210-M

MEMORANDUM IN SUPPORT OF
JOINT MOTION TO CONSOLIDATE

On February 19, 1997,

the United States, the State of New

Mexico, the New Mexico Environment Departmenf} the New Mexico



Office of the Natural Resources Trustee, the City of Albuquerque,
and the Bernalillo County Commissioners (the "Plaintiffsg"), filed
these actions seeking injunctive relief to address an imminent
and substantial endangerment to health and the environment under
sections 7002(a) (1) (B) and 7003 (a) of the Resource Conservation
and Recovery Act ("RCRA"), 42 U.S.C. §§ 6972(a) (1) (B) and

6973 (a). The actions also seek identical injunctive relief under
various other provisions of state and federal law, as well as
restitution of costs.

Pursuant to Rule 42(a) of the Federal Rules of Civil
Procedure, and in accordance with Rule 7 of the Local Civil Rules
of this Court, the Plaintiffs have jointly moved this Court for
an order consolidating the above-captioned actions. This
Memorandum is submitted in support of that Motion.

I. STANDARD OF REVIEW

Rule 42(a) of the Federal Rules of Civil Procedure provides:

Consolidation. When actions involving a common
question of law or fact are pending before the court, it may
order a joint hearing or trial of any or all the matters in
issue in the actions; it may order all the actions
consolidated; and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs
or delay.

FEp. R. Civ. P. 42(a).

Whether to grant a motion to consolidate is committed to the
discretion of the trial court. Shump v. Balka, 574 F.2d 1341,
1344 (10th Cir. 1978). The court "initially should determine

that the cases to be consolidated 'involve(e] a common question

of law or fact.'" Servants of the Peraclete, Inc. v. Great



American Insurance Co., 866 F. Supp. 1560, 1572 (D.N.M. 1994).
If the cases involve a common question of law or fact, the court
"should then weigh the interests of judicial convenience in
consolidating the cases against the delay, confusion, and
prejudice consolidation might cause." Id.

II. ARGUMENT

A. These Actions Involve Common

Questions of Law and Fact

These actions involve common questions of both law and fact,

and those common questions predominate over other issues in the
actions. The primary count in each of these actions is for
injunctive relief to address an imminent and substantial
endangerment under RCRA. The State, City, and County Plaintiffs
have filed their actions under section 7002(a) (1) (B) of RCRA, 42
U.S.C. § 6972(a) (1) (B), while the United States has filed its
action under section 7003(a) of RCRA, 42 U.S.C. § 6973(a). The
language in these two provisions is virtually identical, and they
have been interpreted interchangeably. See, e.g., Zands v.
Nelson, 779 F. Supp. 1254, 1263 (S.D. Cal. 1991); see also SEN.
REP. No. 284, 98th Cong., 1lst Sess. 56-57 (1983) (the citizen
suit provisions "are intended to allow citizens exactly the same
broad substantive and procedural claim for relief which is
already available to the United States under section 7003").

In each of these actions, the primary issue will be to
determine the appropriate injunctive relief to address the
alleged imminent and substantial endangerment to health or the
environment. In each of these actions, the factual and expert

-3 -



testimony and other evidence on this issue will be virtually
identical. Although these actions include various additional
counts for injunctive relief under federal and state law, the
Plaintiffs are seeking the same injunctive relief under each of
these counts.

B. Consolidation of These Cases Will Promote
Judicial Efficiency

Consolidation of these actions will promote judicial economy
and efficiency. It will avoid duplicative proceedings in
different courtrooms on the same issues based on the same
evidence. It will also avoid separate and potentially
conflicting judgments. It will thereby reduce the costs expended
by the Court, by the Plaintiffs, and by the Defendant.

On the other hand, consolidation of these actions will not
create any significant delay, confusion, or prejudice. None of
these actions is any further along than any of the others, so
there is no risk of delaying one action by consolidating it with
the others. Moreover, because each of these cases is at a very
early stage its proceedings, consolidation will not cause
confusion, nor will consolidation create any prejudice to any of
the parties.

CONCLUSION
For the foregoing reasons, the Plaintiffs respectfully move

this Court for an order consolidating these actions.



Respectfully submitted,

LOIS J. SCHIFFER
Assistant Attorney General for
Environment and Natural Resources

vy

DAVID “FISH L

Trial Att

Environm tal Enforcement Section

Environmgnt and Natural Resources
Division
st Office Box 7611

Ben Franklin Station

Washington, D.C. 20044

(202) 514-1707

JOHN J. KELLY
Assistant U.S. Attorney for the
District of New Mexico

et 4#

JOHN W~

Assistan U.S. Attorney

Post Offpce Box 607

Albuque e, New Mexico 87103
[505) 766-3341

Attorneys for the United States

TOM UDALL
Attorney General of New Mexico

By: < -

LES DE SAILLAN

Assistant Attorney General
Environmental Enforcement Division
Post Office Drawer 1508

Santa Fe, New Mexico 87504-1508
(505) 827-6939

Attorneys for the State of New Mexico



By:

By:

<t « _~ Z;
A MARIE ORTIZ
Special Assistant Attorney General
Assistant General Counsel
New Mexico Environment Department
1190 St. Francis Drive
Post Office Box 26110
Santa Fe, New Mexico 87502-6110
(505) 827-2990

Attorney for the New Mexico Environment
Department

TOM UDALL
Attorney General of New Mexico

A

CHARLES DE SAILLAN

Assistant Attorney General
Environmental Enforcement Division
Post Office Drawer 1508

Santa Fe, New Mexico 87504-1508
(505) 827-6939

Attorneys for the New Mexico Office
of the Natural Resources Trustee

ROBERT M. WHITE
City Attorney

GARY A. O'DEA

ROSEMARY A. COSGROVE
Assistant City Attorneys

Post Office Box 2248
Albuquerque, New Mexico 87103
(505) 768-4500

Attorneys for the City of
Albuquerque



March , 1997

By:

TITO D. CHAVEZ
County Attorney

(Dot £l Lo

PATRICK F. TRUJILLO

Assistant City Attorney

One Civil Plaza, N.W.

Tenth Floor

Albugquerque, New Mexico 87103
(505) 768-4073

Attorneys for the Bernalillo
County Commissioners



CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of March, 1997, a
copy of the foregoing Joint Motion to Consolidate and Memorandum
in support thereof were sent by overnight mail to:

James B. Harris
Thompson & Knight

1700 Pacific Avenue

Suite 3300
Dallas, Texas 75201-4693

and by first class mail to:
James P. Fitzgerald
Rodey, Dickason, Sloan, Akin & Robb, P.A.

P.O. Box 1888
Albuquerque, New Mexico 87103

<

Charles de Saillan
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE CITY OF ALBUQUERQUE and
THE BERNALILLO COUNTY

COMMISSIONERS,
Plaintiffs, Civil Action No.
CIV 97 0206 LH/JHG
V.

Consolidated with:
CIV 97 0208 JC/RLP
CIV 97 0210 M/DJS
CIV 97 0981 LH/JHG

SPARTON TECHNOLOGY, INC.,

Defendant .

N N D N s R N

NOTICE OF DEPOSITION PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 30 (B) (6)

You are hereby notified that the United States of America,
State of New Mexico, New Mexico Office of the Natural Resources
Trustee, New Mexico Environment Department, City of Albugquerque,
and Bernalillo County Commissioners (“Plaintiffs”), pursuant to
Rule 30(b) (6) of the Federal Rules of Civil Procedure, will take
the deposition of the designated representative(s) of Sparton
Technology, Inc. at 9:00 A.M. on May 8, 1998 before a shorthand
reporter or other person duly authorized to administer oaths, at
the offices of the U.S. Attorney, 200 3rd St, NW, Ste 900,

Albugquerque, New Mexico.

Tnitial PreTrial Report Albuguerque v. Sparton Technology, Inc.

Final--Feb 13, 98 (Fri) 4:41PM No. CIV 97 206 LH/JHG (D.N.M.)
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Pursuant to Rule 30(b) (6), Sparton Technology, Inc. shall
degignate and produce one or more of its officers, directors,
managing agents, or persons who has the most knowledge of and
will testify on behalf of Sparton Technology, Inc. on the
csubjects listed below.

In ite May 13, 1996 Draft Final Corrective Measurses Study
(“CMS Report”), Sparton stated that it generated aqueous plating
wastes which were placed on-site in a concrete basin and in
surface impoundments through 1983. In the CMS Report, Sparton
also stated that it generated waste solvents which were placed
on-site in a sump through 1980. Each subject listed below shall
be understood to be limited to the time period from 1961-1983 and
to the agqueous plating wastes and spent solvents referred to in
the CMS Report.

1. With regard to the aqueous plating wastes and spent
solvents:

(a) The chemical composition of the aqueocus plating wastes
and spent solvents;

(b) With regard to the spent solvents, the chemical
composition, brand name, and manufacturer of each
solvent before use;

(¢) The specific manufacturing or other processes which
generated the aqueocus plating wastes and spent
solvents;

In-tial PreTrial Report Albuguergque v. Sparton Technology, Inc.
Final--Feb 13, 98 (Fri) 4:41DM Page 2of 4 No. CIV 97 206 LH/JHZ (D.MN.M.)

A
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(d) The specific location(s) where the aqueous plating
wastes and spent solvents were treated, stored,
disposed of, or otherwise handled; and

{e) The specific method(s) by which the aqueocus plating
\ wasteg and spent solvents were treated, stored,
disposed of, or otherwise handled.

2. All decisions related to the placement of the agueous
plating wastes in the concrete basin and surface impoundments and
related to the placement of the spent solvents in the concrete
sump, including but not limited to decisicne related to where to
place the aqueous plating wastes and spent solvents and decisions
related to the design and construction of the concrete basin,
surface impoundments, and concrete sump, including:

{a) The name, position, and last known addrese and
telephone number of the individual(s) who made such
decisions;

{(b) Any and all positions which the individual (g) who made
such deciesions held at any time with Sparton
Corporation or any of Sparton Corporation’s

subsidiaries;

: (c¢) The specific decision the individual (g) made regarding
the placement of aqueocus plating wastes and spent
solvents;

(d) Any instance in which such decisions were based in
whole or in part a specific requirement and/or policy
of Sparton Corporation;

(e) Policies, directives, procedures, or other guidance,
written or unwritten, applicable to such decisions; and

(f) The source of the funde used to implement each such
decision.
3. All decisions regarding the specific processes at

Sparton Technology, Inc.’s Coors Road facility which generated
the aqueous plating wastes and spent solvents, including:

. Initial PreTrial Report Albuguergue v. Sparton Technology, Inc.
Final--Feb 12, 98 (Fri) 4:41FM Page 3 of 4 No. CIV $7 206 LH/JHG (D.N.M.)

\
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(a)

(e)

(£)

The name, position, and last known address and
telephone number of the individual(s) who made the
decisgion;

Any and all positione which the individual (s) who made
the decision held at any time with Sparton Corporation
or any of Sparton Corporation’s subsidiaries;

The specific decision the individual (s) made regarding
such manufacturing or other processes;

Any instance in which a decision regarding such
manufacturing or other processes was based in whole or
in part a specific requirement and/or policy of Sparton
Corporation;

Policies, directives, procedures, or other guidance,
written or unwritten, applicable to decisions made
regarding such manufacturing or other processes; and

The source of the funds used to implement each decision
regarding such manufacturing or other processes.

Initial PreTrial Report Albuguerque v. Sparton Technolegy, Inc.

Final--Feb 13,

9@ (Fri) 4:41PM Page 4 of 4 No. CIV $7 206 LH/JHG (D.N.M.)
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IMPORTANT: This facsimile is intended only for the use of the individual or entity to which it is addressed. 1t may
contain information that is privileged, confidential, or otherwisc protected from disclosure under applicable law. If the
reader of this transmission is not the intended recipient or the employee or agent responsible for delivering the
transmission to the intended recipient, you are hercby notified that any dissemination, distribution, copying or use of this
transmission or it's contents is strictly prohibited. 1f you have received this transmission in error, please potify us by

telephoning and return the original transmission to us at the address given below.

FROM:

SENT BY:
TO:
FAX No.

i

Department of Justice
Environment and Natural Resources Division

Envionmental Enforcement Section
P.O. Box 7611
Washington, D.C. 20044

Fax No. 202 514 8395
Voice No. 2025144226

Michael Donnellan
Dennis McQuillan
8,-505-827-2965

NUMBER OF PAGES SENT (INCLUDING COVER PAGE):

SPECIAL INSTRUCTIONS:

Draft 30(b)(6) notice. Final wiil need to be served
on Monday. Comments on Monday or by voicemail.
Please read subject three w/ an eye to how we can
narrow it. Thanks, Michael
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UNITED STATES DISTRICT COUR 72
500 Gold Avenue SW - Post Office Box 6 A &
Albuquerque, New Mexico 87103 A

ROBERT J. D AUB 1997
T J. DeGIACOMO RECEIVED (505) 248-8061
Magistrate Judge Legal Fax: 248-8066
August 7, 1997 :
To:  Gary A. O'Dea, Esq. Rosemary A. Cosgrove, Esq. Tito D. Chavez, Esq.
Patrick F. Trujillo, Esq. Jonathan W. Hewes, Esq. Bruce D. Hall, Esq.
James P. Fitzgerald, Esq.  James B. Harris, Esq. Charles De Saillan, Esq.
* \Ana Maria Ortiz, Esq. John W. Zavitz, Esq. Lois J. Schiffer, Esq.
David L. Fishel, Esq. Michael T. Donnellan, Esq. Arnold Rosenthal, Esq.
Mary F. Edgar, Esq. Myrna B. Silen, Esq. Dawn Messier, Esq.
Barbara Pace, Esq. Wendy L. Blake, Esq. Cheryl Boyd, Esq.

Re:  City of Albuquerque v. Sparton Technology, Inc., CIV 97-0206 :i_.H/JHG

ORDER

In an effort to facilitate a final disposition of this case, a mandatory settlement conference
will be conducted by the undersigned in accordance with the provisions of Federal Rules of Civil
Procedure 16(a)(5) and 16(f). This conference will be held on Wednesday, August 20, 1997,
beginning at 2:00. Report to Courtroom 9 West, U.S. Courthouse, 500 Gold Ave. SW,
Albuquerque, New Mexico. Set aside the greater part of the afternoon for this conference.

As soon as possible, in any event, no later than five days prior to the date of the settlement
conference, counsel for each party shall submit a brief, confidential letter outlining the strengths
and weaknesses of the case and the party's position with regard to settlement.

Counsel of record, Plaintiff(s), and Defendant(s) must be present, or a designated,
qualified representative(s) of Plaintiff(s) and Defendant(s), with authority to negotiate in good faith
and approve a settlement. Should adequate cause be proffered, advance provisions may be made
with the Court for adequate, good-faith participation by means of a qualified representative,
reasonably and promptly accessible, with authority to negotiate and approve a settlement. Any
request to excuse a party or trial counsel from attendance at this settlement conference must be
presented to the Court in writing.

Prior to the conference, counsel are required to confer with one another in a good-faith

effort to resolve the litigation. (/
/
SO ORDERED. W P

ROBERT J. DeGIACOMO
United States Magistrate Judge
cc: Magistrate Judge Galvan
Courtroom Deputy
court file
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE CITY OF ALBUQUERQUE, a Municipal §
Corporation, and THE BOARD OF COUNTY  §
CONMMISSICNERS OF THE COUNTY OF 5
BERNALILLO, §
Plaintiffs, §
Q9
-vs- 8 CV §7-206 LH/THG
§ LEAD CASE
SPARTON TECHNOLOGY, INC., §
Defendant. § CONSOLIDATED WITH
8§ CV 97-208 LH/THEG
$ CV 97-210 LH/JHG
SPARTON TECHNOLOGY, INC., §
Plaintiff, 8
§
-ys- § CV 97-981 LH/THG
8
ENVIRONMENTAL PROTECTION AGENCY, §
et al., 8

Defendants.

RESPONSE OF SPARTON TECHNOLOGY EN&, TO {‘HF

Sparton Technology, Inc. (“Sparton”} cpposes the request of the governmental entities
to medify their work plan because the work plan it Is not conditioned upon. issuance of
necessary penmits and granting appropriate authorization to discharge recovered and treated
groundwater, which are necessary 1o make the work plan work nowv. In its current form, the
work plan will only result in additions to the ten years of data already collected, not imrnediate
corrective action.

Sparton has been willing since July 1896, to voluntarily implemeit a work plan where
recovered and treated groundwater can be discharged in a manner that is technically practicable

and economically affordable. In fact, Sparton has ohly a few minor objections to the revised
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work plan itself, if it immediately ellows corrective action. To that end, Sparton applied in

RS}

December of 1997, for permit approval from NMELD, 24
sumetime 10 obtain necessary authorization that would result in the work plan becominyg a
~orrective action.

Sparton reiterates its opposition to the yse of injunctive relief to require implementation

of the revised work plan, for the same reasons advanced in its response to the governmental
cntities’s motion for preliminary injunction. Moreover, the governmental entities, by limiting
the work plan to testing, effectively concede there 1s no “imminent and substantial
endangerment” warranting injunctive relief,

A. THE REVISED WORK PLAN, ITSELF, WHILE A STEP IN THE RIGHT

DIRECTION, IS DEFICIENT IN FAILING TO ALLOW CORRECTIVE ACTICON
INSTEAD OF MERE TESTING.

The original work plan presented by the governmental entities involved the installation
of five new monitor wells, one extraction or contzinment weli, aud ihree observation wells.
The five new monitor wells were purportedly necessary o confixm the horizonal and vertical
uxtent of impacts to groundwater, information suppos;diy critical to the proper location of a
containment well. The observaticn wells were supposedly necessary to evaluate whether a

containment well was stopping expansion of the plume &t its leading edge.

Sparton in its initial response argued that five new monitor wells were unzst3
because sufficient informeation existed to install a containment well, and that the existing
system of some sixty plus monitor wells was sufficient to measure whether the containment

well was doing what it was supposed to do.

L ues



The governmental entities’ mocified work plan has adopted, with ope very major
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excepiion, almost all of the positions advanced by Sparton. The plan now recognizes thata [

single containment well, at 2 location proposed by Sparton, could be sufficient to stop the
izading edge of tae plume from expanding. Fr 2lso recognizes that, wnth one exception, no
additional information is necessary about the horizonal and vertical extent of the plume in
order to effectively design a containment system. In that regard, the number of new mozitor
wells has been reduced from S to 1, with the potential for a second depending upon resuits
obtained from the installation of the first new monitor well. Finally, the modified work plan
recognizes that, given the existing system of monitor wells, only two new observation weil
are necessary in order to conﬁxm% that the containment well has stopped the expansion of the
leading edge of the plume.

The modified work plan fails, however, to address what to Sparton is the most critical
aspect of a containment system -- operation. Further testing and evaluation does nothing to
siop the expansion of the leading edge of the plume, which the governmental exntities claim
presents an imminent and substantial endangerment. Unless Sparton can aperate this system
once it is installed, the purported endangerment is not addressed. Dealing with
“endangerment” iz the sole basis upon which this Court is suppesed to act under § 7002 or
§ 7003 of the Resource Conservation and Recovery Act (“iiCRA"), 42 U.S.C. §§ $972, 6973,
the statutory provisions upon which the govermmental entities have relied in seeking injunctive
relief from this Court.

The language of § 7002 and § 7003 or RCRA could not be more clear. If an inuninent

and substantial endangerment exists, the law is supposed to prevent a defendant {rom acting in

3
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«owray thal continues 1o contribute to the pmblem. The language of those szctions does not
suggest the court is suppose to order further testing to define the dacger. That reliel is
provided for m § 3013 of RCRA. 42 U.5.C. § 6934{d)(1). Obviouvsly, if additicral testing
was necessary Lo defln: the danger, the Court wouls not kave a jurisdictional basis to grant
relief, because it could not conclude a danger is present.

B. AN INJUNCTION IS NOT NECESSARY FOR IMPLEMENTATION OF THE
REVISED WORK PLAN

The governmental entities £0 pot peed a court order for Sparton to conduct the modified
the work plan, They need to issue necessary permits and grant appropriate authorizations so
Sparton will have a place to dispose of the treated water, practically and affordsbly, the gine
gua pop of making the work plan work.!

The governmental entities can obtain what they want, without court intervention, if they
will only authorize Sparton to discharge recovered and treated groundwater to an infiltration
gallery buried underneath the bed of Calabacillas Atroyo. The governmente! entities have the
authority to approve such a discharge. They only nsed 0 exercise that authority. Since July
1596 Sparton has made it clear that it is prepared to contain the leading edge of the plume if
that typed authorization is provided. Under the modified work plan, that cbjective can bs

zchieved if the governmental entities wowld only allow the discharge. Moreover, if such

1 Of course, because the governmental entities believe the modified work plan
involves only testing, the governmental entities could perform the modified work plan
themselves, and then seek reimbursement from Sparton. 42 U.S.C. § 6934(d)(1) (The
Administrator of EPA may “conduct monitoring, testing, or zaalyses ... which he desms
reasonable to ascertain the pature and extent of the hazard associated with the siie ... and
require ... {reimbursement] ... for the costs of such activity.”). In essence then, the
governmental entities are trying to transform a claim for damages into an equitable action.
This they cannot do. Unired Srates v. Price, 523 F. Supp. 1055, 1067 (D.N.J. 1981).

-4
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authorization were forthcoming, the parties could rezch their own agreement about
implementation of the modified work pian, reducing, if not eliminating, the need for the Court
to be involved.

If the governmenml entities were 1o grant the necessary permits and zuthorizations, apd
Sparton’s uncontested motion for summary judgment was granted, these consolidated lawsuits
would essentially be reduced to a determination (to be made at a trial on merits) of what
further corrective action, if any, is necessary, and whether the governmental extities are
entitled to recover any past costs or penalties. All of the claims related to the Final

Administrative Order would be resoived.

c. THE GOVERNMENTAL ENTITIES CAN HAVE SPARTON IMPLEMENT THE
MODIFIED WORK PLAN WHENEVER THEY WANT.

All Sparton asks is that before it is obligated to install a containment well, two
observation wells, and at least one new monitor well at significant cost to the company, it have
in hand the necessary permits and authiorizations that would allow it to operate the system it is
constructing; Such relief protects Sparton from investing money in a system that it cannot then
operat;;/;lt also addresses the public interest by insuring that a system that actually prevents
expansion of the leading edge of the plume is installed as promptly as possible.

To the extent the governmental entities are truly concerned thai the expansion of the
leading edge of the plume constituents an imminent and substantial endangerment, they should
bave every reason to promptly process and act upon necessary penmiis and authorizations in
order 10 have Sparton begin work as prompuy as possible. Requiring these activities be taken
care of before the project begins avoids shutiing down the system after it is installed leading to
maintenance and restart problems, and it should reduce the potential for conflict regarding the

-5

i GUEG



03/13/83

B
.

FRI 16:04 FAX

issuance of permits or grauting appropriate authorizations. The length of any delay in
beginning the system rests solely with the governmental entities who are complaining of 2

canger, thereby pushing therm io act guickly and reasonably.| To date, as evidence at the

-

preliminary mjﬁunction hearing will establish, the governmental entities have an
ﬁﬂ.l}' comemittad to addvre;;ir;;enmmng and authorization matters quicle
D, IF NECESSARY PERMITS AND AUTHORIZATIONS HAD BEEN GRANTED,

SPARTON WOULD HAVE ONLY FOUR RELATIVELY MINOR SUBSTANTIVE

DISAGREEMENTS WITH THE REVISED WORK PLAN.

"Lhe revised work plan requires that, under certain conditions, a second new monitor
well be installed. Sparton will provide expert testimony at the prefiminary injunction hearing
that such a second well is unnecessary.

The revised work plan provides a schedule for recovering datz during a “constant rate
test.” Sparton believes that schedule is inappropriate. It will introduce expert testimony at the
preliminary injunction hearing describing a better system for data collection.

As testimony at the preliminary injunaﬁon hearing will establish, the modified work
plan provides insufficient flexibility on the location of two observation wells.

Spexton aiso believes that the work plan should be subject to modification not only
when all parties agree, but also if ordered by the Court.

LUSE
Movants modified work plan, especially its characterization of that plan as “testing”

rather than corrective action, concedes that there is no irrninent damages warranting injunctive

reiief.
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Sparton is and has been prepared to address the purported “danger” the governmental
entities balieve exists. But it wants to begin such work knowing that once a system is
installed, it can be cperated. The modified work plan does not allow operation.

Additiénally, if the court were to grant Sparton’s vnepposed motion for summary
judgment, all claims related to EPA’s final administrative order would be resolved, yet the
court would retain jurisdiction to determine if any additional corrective action is needed, after
implementation of the containment system.

Respectfully submitted,

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

By /\ &tvm ek

nan W. Hewes

. Ol Box 1888

Albfiquerque, New Mexico 87103
: (505) 765-5900

AX: (505) 768-7395

and

THOMPSON & KNIGHT

A Professional Corporation

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201

PH: (214) 969-1700

FAX: (214) 9691751

ATTORNEYS FOR SPARTCN
TECHNOLOGY, INC.
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We hereby ceqtify that a copy of the foregoing was faxed and mailed to counsel of

&
record addressed as follows this /J day of March, 1998.

Arnold Rosenthal, Esq.
Environmental Enforcement Section

Enviromaental and Natral Resources Div.

{.S. Department of Justice

P. G. Box 7611

Washington, D.C. 20044-7611
Fax: (202) 514-8395

Wendy L. Blake
Environmental Defense Section

Environmental and Natural Resources Div.

United State Department of Justice
P. O. Box 23986

Washington, DC 20026-3986

Fax: (202) 514-8865/(202) 514-2584

Ana Marie Ortiz, Esq.

Special Assistant Attorney General

New Mexico Environmental Department
P. O. Box 26110

Santa Fe, NM 87502-6110

Fax: (505) 827-1628

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

Charles De Sailian, Esq.

Assisant Attorney General
Environmental Enforcement Division
P. O. Drawer 1508

Santa Fe, NM 87504-1508

Fax: (505) 827-4440

Patzick Trujillo, Esq.

Assistant County Attorney

One Civic Plaza, N.W., Tenth Floor
Albuquerque, NM 87102

Fax: (505) 768-4245

Gary A. O’Dea, Esq.
Assistant City Attorney
City of Albuquerque

P. O. Box 2248
Albuguerque, INM 87103
Fax: 768-4525

John W. Zaviiz, Esq.

Assistant United States Attorney
District of New Mexico

P. O. Box 607

Albuquerque, NM 87103

Fax: (505) 766-8517

By /—7

Jofiat

W. Hewes
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