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PERMITTEES' CLOSING STATEMENT AND
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

COMES NOW, U.S. Department of Energy (DOE) and Nuclear Waste Partnership LLC,
collectively referred to as the "Permittees", and file this Closing Statement and Proposed Findings
of Fact and Conclusions of Law (incorporated as Attachment 1), and would show the following :

I.

INTRODUCTION AND SUMMARY

On October 23, 24, and 25, 2018, a public hearing was held to consider the Draft Permit
issued by the New Mexico Environment Department ("NMED") on or about August 6, 2018 1
("Draft Permit") pertaining to the Permittees' Permit Modification Request ("PMR") submitted on
January 31 , 2018,2 relating to the Waste Isolation Pilot Plant (" WIPP"), entitled, Clarification of
TRU Mixed Waste Disposal Volume Reporting. In support of the PMR, the Permittees presented
two witnesses at the hearing, Mr. Robert Kehrman and Mr. Michael Walentine. The Permittees'
witnesses discussed the WIPP facility, the necessity for and substance of the PMR, the reasons the
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PMR should be approved, and the capability of the WIPP Waste Data Systems to provide the
information necessary to implement the changes in the Draft Permit.
The Permittees demonstrated that the PMR is consistent with applicable laws and
regulations and the Draft Permit should therefore be approved. The Draft Permit should be
approved to gain accuracy and consistency with the controlling federal law codified in the WIPP
Land Withdrawal Act ("L WA"). 3 The L WA unambiguously prescribes that the total volumetric
capacity of the WIPP facility is 6.2 million cubic feet of transuranic ("TRU") waste. Furthermore,
the L WA clearly defines TRU waste, and this definition does not include void space, dunnage, or
other non-waste material. Erroneously accounting for such material as L WA TRU waste would
result in significant underutilization of the WIPP facility and be inconsistent with the unambiguous
controlling provisions of the L WA.
Protestants (all parties in opposition are hereinafter collectively referred to as Protestants)
appearing in person at the hearing included Mr. Steve Zappe and representatives for Southwest
Research and Information Center. Protestants appearing telephonically included representatives
for The Concerned Citizens for Nuclear Safety and for Nuclear Watch New Mexico. None of the
arguments in opposition to the PMR presented by any of the Protestants in the hearing were
persuasive. Protestants argued without basis that the legislative intent of the L WA should be
reviewed and considered, even though there is no ambiguity in the relevant portions of the statute.
Protestants improperly contended that the past waste accounting practices could not be modified
even though all parties agreed that permits are living documents that are regularly amended.
Protestants contend the PMR results in the NMED Hazardous Waste Bureau ("HWB") losing its

3

The Waste Isolation Pilot Plant Land Withdrawal Act, Public Law 102-579, as amended by Public Law 104-201
(1992, 1996).
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authority to limit the amount of waste disposed in the WIPP facility in spite of the fact that the
Permittees unequivocally acknowledge that the NMED has sole authority as authorized under the
Resource Conservation and Recovery Act4 ("RCRA") to issue permits that limit the capacity of
hazardous waste management units. Finally, Protestants raised concerns about inner container
integrity even though this would not affect the volume of waste and therefore does not bear
relevance to the Draft Permit.
The definition of TRU waste is prescribed by statute, and it is clear. Void space, dunnage,
and other non-waste material are not TRU waste. For these reasons, as discussed further below,
the PMR should be granted. Accordingly, Permittees respectfully request that the Hearing Officer
issue a report recommending that the Draft Permit should be approved.

II.

DISCUSSION
The Permittees have demonstrated that the PMR is consistent with applicable laws and

regulations and therefore the Draft Permit should be approved. At the hearing, the Permittees
provided information summarized by the following sections of this document: (1) Background of
the WIPP facility; (2) Description of modifications requested by the PMR; (3) The Draft Permit
should be approved to be consistent with the controlling language of the L WA; and (4) Protestants
did not present argument sufficient to justify denial of the Draft Permit.
1.

Background of the WIPP facility.

The geologic characteristics at the WIPP facility are ideal for permanent emplacement of
TRU mixed waste. The WIPP facility is a geologic repository mined within a 2,000 feet-thick
bedded-salt formation known as the Salado Formation (Salado). Mined geologic repositories are

4

42 U.S.C.A. §§ 6901 et seq. (1976).
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defined in 20.4.1.100 NMAC (incorporating 40 CFR § 260.10) as miscellaneous units. The
underground miscellaneous unit is 2,150 feet beneath the ground surface. The Permittees manage
TRU mixed waste at the WIPP facility. TRU mixed waste is transuranic waste that contains
hazardous constituents regulated as hazardous waste under RCRA. Activities involving TRU
mixed waste management underground are conducted in the southern portion of the 120-acre
mined area.
The WIPP facility is in an appropriate location. The WIPP facility is located in a sparsely
populated area. The area surrounding the facility is used primarily for grazing, potash mining, and
hydrocarbon production. These types of uses have resulted in a small, stable permanent population
immediately adjacent to the WIPP site since there is little infrastructure to support development
beyond the current limited uses for grazing and mineral extraction. No resource development that
would affect the WIPP facility operations is allowed within the 10,240 acres that have been set
aside by Congress (the "Withdrawal") in the L WA for use by the DOE for the WIPP facility 5 •
The physical attributes of the WIPP facility and its vicinity contribute to the ability of the
Permittees to isolate TRU mixed waste within the WIPP facility and ensure that human health and
the environment are protected. Geologic studies indicate that the repository host salt rock, known
as the Salado, is essentially free of void space and unsaturated water that could cause dissolution
and create openings within the salt rock. This eliminates circulating brine water as a transport
mechanism for TRU mixed waste migration to the surface or to groundwater during the Disposal
Phase and facility closure.

5

L WA, Section 2, subsection (20).
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The main underground entries for the WIPP repository were designed based upon empirical
data; site characterization data, including information from boreholes; surface geophysical
measurements and laboratory tests; and mining and engineering standards universally applied to
underground projects. The room-and-pillar mining design concept for the WIPP facility was based
on general potash mining practice in the vicinity under similar lithologic conditions.
The WIPP facility has been sited and designed to ensure safe operations and to be
protective of human health and the environment. The normal maintenance activities at the facility
will provide continued safety for the Disposal Phase and the facility closure period. Changes to
the facility since 1999 have been incorporated through a series of Permit modifications. The PMR
and Draft Permit that are the subject of this hearing, however, do not propose any physical or
operational changes to the WIPP facility, and the modified Draft Permit does not adversely impact
the health and safety of the employees, the public or the environment.

2.

Description of modifications requested by the PMR.

The purpose of the PMR is to enable full utilization of the WIPP facility by disposing up
to the L WA TRU waste volume limit of 6.2 million cubic feet.

Currently, the Permit has

established a maximum capacity for TRU mixed waste that is equivalent to the WIPP L WA TRU
waste volume. At the time this limit was established in the Permit, the Permittees did not anticipate
the significant amount of overpacking that would occur as waste was retrieved and prepared for
shipment to the WIPP facility for disposal. Consequently, the Permittees did not initially recognize
that by equating the maximum TRU mixed waste volume in the Permit to the WIPP L WA TRU
waste limit, they were creating a de facto limit that could result in significant underutilization of
the WIPP facility.
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Due to the fact that many containers shipped from the generator/storage sites are
overpacked into larger containers in order to meet transportation and waste acceptance criteria
requirements, the Permittees will not be able to fully utilize the WIPP facility unless the Draft
Permit is approved. Overpacking involves placing a waste container into a larger container. Many
times, this includes the placement of material (called dunnage) in order to brace the waste inside
the larger container. Dunnage is inert material such as fiberboard and is not waste and should not
be counted as waste. Many times, there is significant void space associated with overpacking. If
this void space and inert material are erroneously accounted for as L WA TRU waste, it would
cause unnecessary underutilization of the WIPP facility ' s statutorily prescribed volumetric limit
of 6.2 million cubic feet of L WA TRU waste.
The PMR seeks to prevent underutilization of the volumetric limit of 6.2 million cubic feet
of L WA TRU waste. The PMR achieves this by proposing to add definitions for TRU Mixed
Waste RCRA Volume6 (maximum capacity defined by the Permit) and LWA TRU Waste Volume7
(maximum capacity defined by Federal statute) to the Draft Permit, and by revising Table 4.1.1.
to reflect the TRU Mixed Waste Volume capacity under the Permit rather than a general maximum
capacity. Additionally, the NMED has added a column in Table 4.1.1. to the Draft Permit for
reporting the Final L WA TRU waste volume in each filled HWDU. Although this additional

6

Draft Permit Part I, Section 1.5.21. TRU Mixed Waste RCRA Volume. "TRU Mixed Waste RCRA Volume (TRU
Mixed Waste Volume)" means the gross internal volume of the outermost disposal container of the TRU mixed waste
pursuant to the waste volumes in this Permit. For purposes of this Permit, all TRU waste is managed as though it were
mixed. This volume is tracked and reported by Permittees relative to the authorized maximum capacities in Permit
Part 4, Table 4.1.1 .
7
Draft Permit Part I , Section 1.5.22. Land Withdrawal Act TRU Waste Volume. "Land Withdrawal Act TRU Waste
Volume (LWA TRU Waste Volume)" means the volume ofTRU waste inside a disposal container. This volume is
tracked and reported by the DOE internally relative to the WIPP Land Withdrawal Act total capacity limit of 6.2
million ft 3 (175,564 m3) (Pub.L. 102,579, as amended). For informational purposes, the LWA TRU Waste Volume
is included in Table 4.1.1 .
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column is not essential, 8 it does further distinguish the L WA TRU Waste Volume from the TRU
Mixed Waste Volume. The Draft Permit includes a number of additional revisions to maintain
consistency with the new definitions as requested in the PMR. Under the modification, the
overpacked volume represents the space taken up in the disposal unit and, therefore, will continue
to be accounted for under the Permit maximum capacity limits for TRU Mixed Waste.

3.

The PMR should be granted to be consistent with the controlling Land
Withdrawal Act.

As discussed in this section, the Draft Permit should be approved to attain consistency with
the controlling federal law codified in the L WA. The L WA unambiguously prescribes that total
volumetric capacity of WIPP is 6.2 million cubic feet of transuranic waste. The L WA also clearly
defines transuranic waste, and this does not include void space, dunnage, or other non-waste
materials, which are not TRU waste. Erroneously accounting for such material as L WA TRU
waste would result in significant underutilization of the WIPP facility and would be inconsistent
with the unambiguous controlling provisions of the L WA. Accordingly, the Draft Permit should
be approved consistent with the changes recommended by the Permittees' comments discussed in
Footnote 8.

8

In addition to the changes requested by the Permittees, the NMED has added a column to Table 4.1.1 that will report
the Final L WA TRU waste volume in each filled HWDU. This column is for information only and does not represent
an enforceable condition. The Permittees do not agree with the inclusion of this column and have submitted a comment
regarding the deletion of the column and its associated footnote 4. The inclusion of this column is inconsistent with
the PMR and with the Permittees' proposal to develop a method, separate from the Permit, to track and report the
WIPP L WA TRU waste volume. Information in this column will not be current since the values will only represent
filled panels and not active panels. The NMED maintains that they need this information to assure that the Permittees
do not request a TRU mixed waste capacity that will consequentially lead to an exceedance of the L WA TRU waste
volume limit. This function is better served by the DOE WIPP Project Website which will contain a link to the most
current available information regarding the WIPP L WA TRU waste volume. The regulations require that changes to
permits be accompanied with a statement of need. No such statement is provided in the Fact Sheet for this column.
The Fact Sheet indicates the information column in Permit Part 4, Table 4. 1.1 is not needed nor is it appropriate.
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A.

Applicable federal law

The WIPP Project authorization stems from the WIPP Authorization Act, which is Section
213(a) of the Department of Energy National Security and Military Applications of Nuclear
Energy Authorization Act of 1980, Public Law 96-164 (ARl 80121.09). 9 The Atomic Energy Act
(AEA) 10 and the Department of Energy Organization Act (AR180121.01) 11 grant DOE the
responsibility and authority to manage certain radioactive materials including radioactive waste. 12
The waste (TRU mixed waste) being disposed of in the WIPP repository was generated by
applications of atomic energy for defense activities of the U.S. Government.

In addition to reserving the use of the Withdrawal to the DOE for the disposal of L WA
TRU waste at the WIPP facility, the L WA also sets forth the volumetric capacity limit of the WIPP
facility. The LWA unambiguously states in Sec. 7(a)(3) that "[t]he total capacity of WIPP by
volume is 6.2 million cubic feet of transuranic waste" (emphasis added). The L WA also clearly
defines transuranic waste as "waste containing more than 100 nanocuries of alpha-emitting
transuranic isotopes per gram of waste, with half-lives greater than 20 years .... " Thus, in
accordance with the applicable federal law unambiguously stated in the L WA, the WIPP facility
has a capacity of 6.2 million cubic feet of TRU waste having specifically defined waste
characteristics.
While the AEA governs the radioactive portion of the waste mixture, the hazardous waste
portion is subject to regulation under RCRA, 13 in tum, the State ofNew Mexico has been delegated

9

Public Law 96-164, Department of Energy National Security and Military Applications of Nuclear Energy
Authorization Act of 1980, December 29, 1979. (AR 180121.09).
10
42 U.S.C. §2011 et seq.
11
42 U.S.C. §7701 , 715l(a) (AR 180121).
12
Likewise, Section 3(a)(2) of the LWA ("JURISDICTION") confers jurisdiction over the Withdrawal to the
Secretary ofthe DOE and Section 3(a)(3) ofthe LWA ("RESERVATION'') reserves to the Secretary the use ofthe
Withdrawal for the disposal of LW A TRU waste.
13
51 Fed. Reg. 24504 (July 3, 1986).
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authority by the United States Environmental Protection Agency ("EPA") under RCRA to regulate
hazardous waste and therefore has jurisdiction to regulate the WIPP facility for the receipt, storage,
and disposal of hazardous waste. 14 Radioactive materials (source, special nuclear and byproduct
material as defined by the Atomic Energy Act of 1954, as amended) are excluded from the
definition of solid waste; therefore, radioactive materials are not hazardous waste and are not
regulated under RCRA. 15 Thus, the State of New Mexico does not have authority pursuant to the
RCRA hazardous waste program to regulate the radioactive portion of the TRU mixed waste
received at the WIPP site. 16
B. Approving the Draft Permit is consistent with applicable federal law.
As discussed above, the L WA plainly defines TRU waste and unambiguously prescribes
the WIPP facility capacity for TRU waste. "The total capacity of WIPP by volume is 6.2 million
cubic feet of transuranic waste[,]" and transuranic waste is "waste containing more than 100
nanocuries of alpha-emitting transuranic isotopes per gram of waste, with half-lives greater than
20 years .... " 17

Inconsistent with the statutory definition of TRU waste, the waste volume

accounting for TRU waste disposed of at the WIPP facility erroneously includes void space and
non-TRU waste material including dunnage (empty drums) and other non-waste materials. This

14
42 U.S.C.A. § 6926. Authorized State hazardous waste programs. This section mandates the United States
Environmental Protection Agency (U.S. EPA) implement guidelines to assist States in the development of hazardous
waste programs to administer and enforce in lieu of the federal government. The State of New Mexico initially
received final authorization to implement the RCRA hazardous waste program from the U.S. EPA on January 25,
1985 (50 Fed. Reg. 1515).
15
Id. at § 6903. Definitions. At subsection (27) the term "solid waste" ... does not include ... source, special nuclear,
or byproduct material as defined by the Atomic Energy Act of 1954, as amended (68 Stat. 923) [42 U.S.C.A. § 2011
et seq.]. Also, Subsection (5) clarifies that in order for a material to be "hazardous waste" it must first be a "solid
waste". Accordingly, if a material is not by definition a solid waste it cannot be a hazardous waste.
16
Mr. Steve Zappe, former regulator with the NMED, acknowledged that NMED has no jurisdiction over the
radioactive portion of the mixed waste, October 25, 2018 transcript, p. 83, II. 22-25, p. 84, II. 1-2.
17
Waste Isolation Pilot Plant Land Withdrawal Act, Public Law 102-579, as amended by Public Law 104-201,
Sections 2 and 7 (1992, 1996).
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is due to these non-TRU waste materials being present in overpacks. By definition, void space,
dunnage, or other non-waste materials are not TRU waste.
Overpacking involves placing a waste container into a larger container. Overpacking often
occurs at the site of waste generation to aid in meeting transportation safety and waste acceptance
criteria. Overpacking results in a significant amount of
non-TRU waste materials being included in the
disposal container. This often includes the placement
of material (called dunnage) in order to brace or center
the waste inside the larger container. Dunnage is inert
material such as fiberboard and is not waste and should
not be accounted for as waste. Often there is significant
airspace (void space) associated with overpacking. For
example, the total volume of a standard ten-drum
overpack contains approximately 53% void space that
is not TRU waste, as can be seen in this graphic
depiction of a standard ten-drum overpack with smaller 55-gallon drums inside.
If this void space and inert material are erroneously accounted for as L WA TRU waste, it
will cause underutilization of the WIPP facility's statutorily prescribed volumetric limit of 6.2
million cubic feet of L WA TRU Waste. Such a result would be inconsistent with the L WA.
Accordingly, Permittees request the Hearing Officer recommend approval of the Draft Permit in
order to attain consistency with the applicable statutorily mandated TRU waste volumetric
capacity of 6.2 million cubic feet.

4.

Protestants failed to present sufficient argument to justify denial of the PMR.
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At the hearing, the Protestants presented arguments seeking denial of the Draft Permit, but
they failed to present sufficient or applicable arguments to justify such relief.

Protestants

erroneous arguments included: (1) that the legislative intent of the Land Withdrawal Act (L WA)
should be reviewed and considered, even though there is no ambiguity in the relevant portions of
the statute; (2) that the past waste accounting practices should control even though all parties
agreed that permits are living documents that are regularly amended; and (3) that the concerns
about inner container integrity impacting the total volume of waste disposed are not relevant to
the PMR, which only seeks language revisions to ensure the accounting for TRU waste volumetric
capacity is consistent with applicable federal law.
First, Protestants incorrectly seek consideration of the legislative intent of the L WA.
According to applicable federal case law, in order to appropriately apply a legislative intent
argument, it must be found that the meaning of the statute is ambiguous. In Navajo Nation, the
court determined that it does not need to consider legislative history when the statutory language
is unambiguous. 18 Moreover, the court in US. v. Saenz-Gomez, held "when the meaning of the
statute is clear, it is both unnecessary and improper to resort to legislative history to divine
congressional intent." 19 Further, the U.S. Supreme Court has held that if the statutory language is
unambiguous, and in absence of a clearly expressed legislative intent to the contrary, language
must ordinarily be regarded as conclusive. 20 US. v. Turkette, 452 U.S. 576, 580 (1981).
Here, considering the legislative intent of the L WA is inappropriate because there is no
ambiguity in the statute. The L WA unambiguously states that "[t]he total capacity of WIPP by
volume is 6.2 million cubic feet of transuranic waste[,]" and transuranic waste is "waste containing
18

Navajo Nation v. Dalley, 896 F.3d 1196, 1211 (10th Cir. 2018).
U. S. v. Saenz-Gomez, 472 F.3d 791 , 794 (10th Cir. 2007).
20
U.S. v. Turkette, 452 U.S. 576, 580 (1981).
19
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more than 100 nanocuries of alpha-emitting transuranic isotopes per gram of waste, with half-lives
greater than 20 years .... " 21 At the hearing, Protestants failed to present any argument based on the
statutory language of the L WA that supported their position. The language of the L WA is
unambiguous and must be followed as written. Accordingly, consideration of legislative intent is
unnecessary and improper.
However, even if the legislative intent were considered, it would not support denial of the
Draft Permit. The legislative intent documents presented by Protestants contain no information
about how the L WA volumetric capacity for TRU waste is to be calculated. This absence of
instruction makes sense, because the statute is clear that the volumetric capacity is 6.2 million
cubic feet, and the statute plainly defines what materials constitute TRU waste. Because the
statutory language is unambiguous, and there is no clearly expressed legislative intent to the
contrary, the statutory provisions of the L WA must be regarded as conclusive.
Second, Protestants incorrectly argued that the past practices of accounting for TRU waste
volumes should control, attempting to inappropriately apply a "course of dealing" argument. This
argument fails for two reasons. First, a permit is a living document that is regularly subject to
processes for amendment and revision.

At the hearing, this fact was acknowledged by the

Permittees, the NMED and the Protestants. 22 Second, the past practices for accounting for TRU
waste cannot overcome the controlling statutory requirements of the L WA. The L WA prescribes
both volumetric capacity and the materials to be identified as TRU waste. Because the Protestants'

21

Waste Isolation Pilot Plant Land Withdrawal Act, Public Law 102-579, as amended by Public Law 104-201 ,
Sections 2 and 7.
22
R. Kehrman Testimony, at p. 12; R. Maestas Testimony, October 24 Transcript at pp. 145-14611. 10-6 (next page);
S. Zappe Testimony, October 25 Transcript at p. 59, II. 2-3 , p. 75, II. 4-6 and p. 96, II. 20-23 ; D. Hancock Testimony,
October 25, 2018 Transcript at p. 222, II. 18-20.
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"course of dealing" argument is inconsistent with both well-established permitting procedures and
the applicable statutory provisions of the L WA, the argument must fail.
Third, Protestants inappropriately argue that the Draft Permit should be denied, alleging
that a leak could occur in an inner container within an overpack container. This argument does
not bear relevance to the Draft Permit or the PMR that is subject of this hearing because such a
leak would not increase the volume of waste being disposed. The PMR does not seek, nor does
the Draft Permit authorize, any physical changes to the facility or changes to facility operating
procedures but, rather, only addresses the methodology for accounting for the LWA's statutorily
mandated capacity in a manner consistent with the L WA. Protestants' argument about potential
leaks in a container has nothing to do with the methodology for counting the volume of L WA TRU
waste, and such a scenario would not increase the waste volume being counted. Therefore,
Protestants' argument is inappropriate and should be ignored.
The Protestants failed to present any sufficient evidence or argument justifying denial of
the Draft Permit and, thus, their requests for relief are untenable. Accordingly, their requests
cannot result in denial of the Draft Permit.

III.

CONCLUSION

The NMED and the Permittees have demonstrated that the Draft Permit should be approved
in order to gain consistency with the controlling federal law codified in the L WA. The L WA
unambiguously prescribes that total volumetric capacity of the WIPP facility is 6.2 million cubic
feet of transuranic waste and clearly defines transuranic waste. This definition does not include
void space, dunnage, or other non-waste material. These are not TRU waste and should not be
counted against the L WA's statutorily mandated capacity for TRU waste disposal. Erroneously
accounting for such material as L WA TRU waste would result in significant underutilization of
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the WIPP facility and be inconsistent with the unambiguous controlling provisions of the LWA.
Additionally, Protestants failed to present sufficient evidence or arguments to justify denial of the
Draft Permit. Relying largely on inapplicable and/or irrelevant arguments, Protestants did not
present any persuasive reason to ignore the controlling language of the LWA. Conversely, the
accounting changes in the Draft Permit are consistent with the systematic evolution of the WIPP
in which experience gained from operation of the facility dictates periodic modification of the
RCRA Permit in order to improve the utilization of a uniquely valuable environmental protection
resource. Accordingly, Permittees respectfully request a recommendation for approving the Draft
Permit, and further, that the Draft Permit be approved.
Respectfully submitted,

By:
Michael L. Woodward
Pro Hae Vice ID No. 140982
HANCE SCARBOROUGH, LLP

400 W. 15th Street, Ste. 950
Austin, Texas 78701
Telephone: (512)479-8888
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J.D. Head
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Fritz, Byrne, Head & Gilstrap, PLLC
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Robert A. Stranahan, IV
Law Office of Robert A. Stranahan, IV
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Jennifer Hower, General Counsel
Office of the General Counsel
New Mexico Environment Department
P.O. Box 5469
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FINDINGS OF FACT

WRISDICTIONAL MATTERS
1. The Permittees/Applicants in this proceeding are the Department of Energy ("DOE")
Carlsbad Field Office ("CBFO") and Nuclear Waste Partnership LLC ("NWP"). R.
Kehrman Testimony, pp. 6-7.
2. The Permittees submitted a proposed Class 2 Permit Modification Request ("PMR")
entitled Clarification of TRU Mixed Waste Disposal Volume Reporting on January 31,
2018 (AR-180121) to the New Mexico Environment Department ("NMED") to modify the
Waste Isolation Pilot Plant ("WIPP") Hazardous Waste Facility Permit ("Permit"),
Number NM4890139088-TSDF. R. Maestas Testimony, at p. 5.
3. On February 2, 2018, the Permittees published a public notice that commenced a 60-day
public comment period which ended on April 3, 2018. Id.
4. By letter dated June 1, 2018, the Secretary of the NMED notified the Permittees that the
PMR would be processed by NMED and follow the procedures for a Class 3 modification.
AR-180602; Id.
5. On June 27, 2018, the NMED issued a Technical Incompleteness Determination ("TID")
requesting clarification and additional information on the PMR. AR-180622; Id.
6. The Permittees responded to the TID on July 12, 2018. AR-180706; Id.
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7. On August 6, 2018, NMED issued the Draft Permit, initiating a 45-day comment period.
AR-180804; Id.
8. The 45-day comment period ended on September 20, 2018. Id.
9. On September 22, 2018, NMED issued a hearing notice for a Public Hearing to begin on
October 23, 2018 concerning the Draft Permit. AR-180928. The NMED also issued a Fact
Sheet and an Index to the Administrative Record. AR-180805 and AR-180806.
10. On September 24 and 25, 2018, the NMED and Permittees engaged in negotiations with
stakeholders in opposition to the Draft Permit who requested a hearing in an attempt to
resolve outstanding permit issues. These negotiations did not lead to hearing requests being
withdrawn. R. Maestas Testimony, at p. 5.
11. Hearing requests were filed by Steve Zappe, Southwest Research and Information Center
("SRIC"), Concerned Citizens for Nuclear Safety ("CCNS") and Nuclear Watch New
Mexico ("Nukewatch").
12. Statements of Intent to Present Technical Testimony were submitted by NMED, the
Permittees, Steve Zappe, and SRIC by the October 9, 2018 filing deadline.
13. A revised Index to the Administrative Record was published by NMED on October 5,
2018, and sent electronically to all parties to the proceeding. R. Maestas Testimony, Exhibit
4.
14. A Public Hearing was convened October 23, 2018 at 9:00 a.m. at New Mexico State
University-Carlsbad in Carlsbad, New Mexico. October 23, 2018 Transcript, at p. 1.
15. The Public Hearing and public comment period concluded at 5:31 p.m. on October 25,
2018. October 25, 2018 Transcript, at p. 254.
DESCRIPTION OF THE WIPP FACILITY
16. The WIPP facility is a mined geologic repository in a deep salt formation located in Eddy
County, New Mexico. R. Kehrman Testimony, at p. 7.
17. Pursuant to the WIPP Land Withdraw Act ("L WA") passed in 1992 and amended in 1996
[WIPP LWA, P.L. 102-579, as amended by P.L. 104-201] AR-180706.03 and AR180706. 04, WIPP is authorized to dispose of 6.2 million cubic feet of transuranic waste
("TRU waste"). Id.
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18. TRU waste is defined as waste containing more than 100 nanocuries of alpha-radiation
emitting TRU isotopes per gram of waste. The half-lives of the isotopes of these elements
must be greater than 20 years. Id.
19. Waste is disposed in underground Hazardous Waste Disposal Units ("HWD Us"), known
as panels, each panel consisting of seven (7) mined disposal rooms. R. Kehrman Testimony,
atp. 11.
20. The WIPP underground facility currently has seven (7) panels where TRU waste has or is
being disposed, with an eighth panel currently being mined in the salt formation. Id.
THE NMED HAZARDOUS WASTE PERMIT
21. The NMED issued to the Permittees the initial Permit on October 27, 1999. AR180914.37W.
22. The NMED renewed the Permit on November 30, 2010. AR-180914.37ZD.
23. The Permit authorized storage and final disposal of TRU mixed waste, as well as
requirements for closure of filled panels and final closure of the entire repository once 6.2
million cubic feet of TRU mixed waste is disposed. AR-180914.37W.
24. The maximum repository capacity limit currently stated in the Permit was based on the
assumption by the Permittees that waste containers would be full ofTRU mixed waste and
that the total waste volume to be disposed of in the repository should be based on the WIPP
L WA total capacity of 6.2 million cubic feet of TRU waste as authorized by the United
States Congress. R. Kehrman Testimony, at p. 3.
25. Table 4.1.1 of the Permit sets forth maximum capacities of TRU mixed waste volumes for
eight (8) panels at the WIPP facility. This table also requires the Permittees, in a separate
column, to report the final volume of waste disposed of in each panel as the panel is closed.
AR-180121, at p. B-4.
26. The maximum capacity of the WIPP repository, under the Permit, is based on TRU mixed
waste capacities of the individual HWDU s listed in Table 4.1.1 and not based on the L WA
total capacity of 6.2 million cubic feet of TRU waste as authorized by Congress in the
LWA. R. Maestas Testimony, at p. 6.
27. Since original Permit issuance, the Permittees have tracked and reported TRU mixed waste
volumes relative to the authorized disposal volumes in Table 4.1.1 by recording the gross
internal volume of the outermost container. R. Kehrman Testimony, at p. 4; R. Maestas
Testimony, at p. 7. The Permit does not explicitly mandate a TRU mixed waste volume
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accounting methodology. R. Kehrman Testimony, at p. 2; October 23, 2018 Transcript, p.
97, ll. 2-12, October 24, 2018 Transcript, p . II, ll. 14-21.
28. The Permit lists acceptable disposal containers at Part 4.3.1. AR-180914.37ZD.
MODIFICATIONS OF RCRA PERMITS
29. The Federal Resource Conservation and Recovery Act ("RCRA"), its implementing
regulations, the New Mexico Hazardous Waste Act, and its implementing regulations all
specifically allow for modifications of hazardous waste permits. R. Kehrman Testimony,
at p. 12; R. Maestas Testimony, at p. 3; October 25, 2018 Transcript, at p. 75, ll. 1-3.
30. Hazardous waste facility permits are living documents that can be modified to allow
facilities to make technological improvements, respond to changing waste streams, add
capacity, and improve waste management practices. R. Kehrman Testimony, at p. 12;
October 24, 2018 Transcript, atp. 145, ll. 12-20; October 25, 2018 Transcript, atp. 75, ll.
4-6; p. 59, ll. 2-3. October 25, 2018 Transcript, at p. 222, ll. 18-20.
31. The WIPP Permit has been modified over 100 times, with minor changes to significant
changes. R. Kehrman Testimony, at p. 12; October 25, 2018 Transcript, at p. 59, ll. 18-21;
atp. 75, ll. 9-12.
JURISDICTION OVER WASTE
32. TRU waste disposed of at the WIPP facility includes both "mixed waste" and non-mixed
waste. R. Kehrman Testimony, at p. 7.
33. TRU mixed waste contains both radioactive waste and hazardous waste. Id.
34. Hazardous wastes are defined and regulated pursuant to RCRA and the New Mexico
Hazardous Waste Act. Id.
35. The New Mexico Hazardous Waste Act and its implementing regulations do not mandate
maximum capacities for hazardous waste facilities. October 25, 2018 Transcript, at p. 88,
ll. 18-25.
36. Radioactive materials are regulated by DOE in accordance with the Atomic Energy Act of
1954. R. Kehrman Testimony, at p. 7.
37. The NMED does not regulate radioactive waste. October 25, 2018 Transcript at p. 82, ll.
14-18.
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38. The Atomic Energy Act, as amended by the Department of Energy Organization Act (AR180121.09) grants DOE the responsibility and authority to manage radioactive waste. R.
Kehrman Testimony, at p. 8.
39. The WIPP LWA (AR-180706.03 and AR-1807606.04) defines the responsibilities of the
U.S. Environmental Protection Agency (EPA) associated with the WIPP project. The L WA
did not reassign the responsibility to track the volume of the TRU waste disposed from the
DOE to the EPA. R. Kehrman Testimony, at pp. 8-9.
40. DOE has the responsibility to track and report specific waste information controlled by the
L WA, including the waste inventory relative to the L WA capacity limit. R. Kehrman
Testimony, at p. 9.
41. The L WA TRU waste volume is not dependent on the volume of the outermost container.
R. Kehrman Testimony, at p . 3.
SUMMARY OF THE PERMIT MODIFICATION REQUEST
42. One purpose of Permittees' PMR is to clarify how the Permittees determine TRU mixed
waste volumes for the purposes of reporting and comparing these volumes to the maximum
HWDU capacities prescribed by Permit Table 4.1.1, Underground HWDUs in the Permit
for the maximum capacity, which are limited by the physical volume of each mined
HWDU, are not exceeded. This clarification is needed because the Permit does not
explicitly state how the volume is determined per comparison to the Permit limits in Permit
Table 4.1.1. R. Kehrman Testimony, atp. 2; October 23, 2018 Transcript, p. 97, ll. 2-12,
October 24, 2018 Transcript, p. 11, ll. 14-21.
43. The Permittees' desire to distinguish the volume used to demonstrate the compliance with
the Permit from a statutory TRU waste capacity limit established in the WIPP L WA. R.
Kehrman Testimony, at pp. 2-3.
44. The WIPP L WA TRU waste volume is also referred to as the "innermost waste container
volume", R. Kehrman Testimony, at p. 4; the volume of the "inner container" October 25,
2018 Transcript, at p . 82, l.1; the volume of the "waste container'", October 25, 2018
Transcript, at p.82, ll. 3-22; and the "actual waste volume", R. Kehrman Testimony, at p.
4.
45. The PMR clarifies that the maximum capacity of the WIPP repository, as it pertains to this
Permit under RCRA, is based on the TRU mixed waste capacities of the individual
HWDUs listed in Permit Table 4.1.1. R. Kehrman Testimony, at p. 3.
46. The PMR adds two definitions to the Permit. These definitions distinguish between the
TRU mixed waste volume tracked and reported by the Permittees pursuant to the Permit
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and the WIPP L WA TRU waste volume tracked and to be reported, separately from the
Permit, by the DOE pursuant to the WIPP L WA. The definitions also clarify that the TRU
mixed waste volume is calculated as the gross internal volume of the outermost container.
R. Kehrman Testimony, at p. 17.
47. The NMED supports the new definition for the L WA TRU waste volume. R. Maestas
Testimony, pp. 7-9.
48. The NMED Hazardous Waste Bureau recommends the Secretary of the NMED approve
the Draft Permit. October 24, 2018 Transcript, at p. 73, ll. 12-16.
49. The NMED supports the Permittees' position that Congress granted the DOE the authority
to develop the calculating method of the L WA capacity limit. R. Maestas Testimony, at p .
7.
50. Generator/storage sites overpack TRU mixed waste containers for a variety of reasons that
are related to protecting the public, workers and the environment. R. Kehrman Testimony,
atp. 5.
51. The resulting container volume after overpacking is usually much larger than the WIPP
L WA TRU waste volume. Id.
52. The volumes reported in Permit Table 4.1.1 represent the outermost disposal container
volumes and are not representative of the actual waste volumes being disposed and may
cause the 6.2 million cubic feet limit to be reached before the DOE has met its obligations
under the L WA for disposal of TRU waste. The modification removes the 6.2 million cubic
feet limit and its basis from the Permit and instead establishes Permit Table 4.1.1 as a basis
for any RCRA maximum capacity limit in the Permit. R. Kehrman Testimony, at p. 3.
53. The outermost disposal container volume is the volume that the container occupies within
the HWDU and is, therefore, directly related to meeting the Permit disposal unit maximum
capacity limits, which ensure safe management ~f the waste and the initiation of closures
of the HWDUs. R. Kehrman Testimony, at p. 4.
54. The DOE will establish and implement a written policy to formalize the tracking and
reporting of the WIPP L WA TRU waste volume. For determining the L WA TRU waste
volume, the draft policy mandates the use of the gross internal volume of the innermost
containers for overpacked containers and the outermost disposal container for direct-load
containers. In this manner, void space in overpacked containers will not be counted as the
volume of WIPP L WA TRU Waste. R. Kehrman Testimony, at p. 4, Id at Exhibit A.
55 . It is inappropriate for the NMED to include the DOE written policy in the Permit. October
25, 2018 Transcript, at pp. 11-12, ll. 22-4, p. 13, ll. 4-5.
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56. NMED found no evidence that the L WA volume limit must be tied to the dimensions of
the outer disposal container. R. Maestas Testimony, at p. 8.
LIMITED SCOPE OF THE PMR
57. The PMR does not seek to add disposal units to the WIPP facility. October 25, 2018
Transcript, at p. 77, II. 10-12.
58. The PMR will not change how waste volumes are computed for the NMED RCRA Permit
totals. October 25, 2018 Transcript, atp. 81, ll. 6-12.
59. The PMR does not seek to add additional wastes to be disposed under the Permit. October
25, 2018 Transcript, at p. 224, ll. 1-2.
60. The PMR does not seek to increase the capacity authorized under the Permit. October 25,
2018 Transcript, at p. 78, ll. 20-23.
61. The PMR does not seek to modify WIPP day to day facility operations. October 25, 2018
Transcript, at p. 81, ll. 16-21.
62. The approval of the PMR will have no impact on human health and the environment.
October 25, 2018 Transcript, at p. 81, ll. 22-25.
PUBLIC PARTICIPATION POLICY
63. Pursuant to NMED's Public Participation Policy, a Compliant Public Involvement Plan
was prepared in relation to the PMR. AR-18071 7; October 25, 2018 Transcript, at p. 36,
ll. 19-23.
DOE REPORTING OF LWA TRU WASTE VOLUMES
64. The WIPP L WA TRU waste volume will be tracked and reported by the DOE relative to
the WIPP L WA TRU waste total capacity limits. The DOE intends to make the status of
the WIPP L WA TRU waste volume tracking results publicly available online on the DOE
WIPP Project website. R. Kehrman Testimony, at p. 4.
65. The WIPP Waste Data System ("WDS") is a web-based software system used by the
Permittees to gather, store and process information pertaining to TRU waste and includes
the elements of the WIPP Waste Information System required by the Permit. M Walentine
Testimony, at p . 2.
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66. The WDS has the capability to track and report the final TRU mixed waste volume pursuant
to the Draft Permit Part 6, Section 6.10.1. AR-180804. Id, at p . 2.
67. If the Draft Permit is approved, the WDS will be modified to also track the waste volume
of the innermost container to account for WIPP LWA TRU waste volumes. M Walentine
Testimony, at p. 3.
68. Table WALE-1 of Mr. Walentine's testimony sets out container volumes for the WIPP
L WA TRU volume and the Permit volume. Id, at pp. 3-4.
69. The proposed changes in the Draft Permit do not alter the ability of the WDS to continue
to comply with the Permit requirement to track TRU mixed waste volume. Id, at p. 4.
MISCELLANEOUS FINDINGS
70. The Permit requires the Permittees to provide NMED with access to the WWIS database
in accordance with the parameters listed in Permit Attachment C, Section C-5a(l).
October 24, 2018 Transcript, at p . 38, ll. 7-13 .
71. The Permit requires the Permittees to provide the public access to certain information in
the WWIS. October 24, 2018 Transcript, at p . 33, ll. 16 - 20. The parameters are
specified in a stipulated order and not in the Permit. October 24, 2018 Transcript, at p .
39, ll. 3-9.
72. The Permit specifies that only the Permittees can change data supplied by generators
once the WWIS has accepted the generator's data. Changes must be recorded in the
WWIS Change Log as required by the Permit. Permit, Attachment C-5a(J), p . C-19, ll.
26-35.
73. The Permit specifies that the Permittees may dispose of equipment that cannot be
decontaminated in the underground. Permit, Attachment D, Section D-4/(1), p . D-1 7, ll.
35-38, Attachment G, Section G-le(3), p. G-10, Item 5.
74. 40 CFR 270.l0(i), Exposure Information, does not apply to the WIPP facility because the
Permittees do not store, treat, or dispose of hazardous waste in a surface impoundment or
a landfill. 20.4.1.900 NMAC (incorporating 40 CFR 270.JO(j)), October 25, 2018
Transcript, at pp. 41-42, ll. 9-6.
75. Transportation of waste to the WIPP facility is not included in the PMR and is not
relevant to this proceeding. October 25, 2018 Transcript, at pp. 42-43, ll. 11-4.
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76. SRIC witness, George Anastas, testifying in opposition to the PMR, admitted in crossexamination that he had not read the PMR. October 25, 2018 Transcript, at p . 154, ll. 2325; p. 155, ll. 11-1 7.
77. Steve Zappe is not an attorney, nor has he attended law school. S. Zappe Testimony, at p .
1.
78. SRIC Don Hancock, is not an attorney, nor has he attended law school. D. Hancock
Testimony, at p . 1.
79. The definition of TRU waste in the LWA has no reference that includes the outermost
container. October 25, 2018 Transcript, at p. 206, ll. 14-19.
80. Congress did not use the term "container" in the definition of transuranic waste in the
LWA. October 25, 2018 Transcript, at p . 210, ll. 7-9.
81. None of the excerpts from the Congressional Committee Reports introduced by protestant
stakeholders mentioned overpacking of TRU waste.

CONCLUSIONS OF LAW

1. The Permittees, in publishing a Public Notice February 2, 2018 commencing a 60-day
public comment period on the PMR complied with 40 C.F.R. §270.42 (b)(2).
2. The NMED issued on Administrative Completeness Determination in compliance with
20.4.1.900 NMAC.
3. The NMED' s public notice of the Draft Permit initiating a 45-day comment period was
compliant with 20.4.1.90.A (3) NMAC.
4. The NMED published a Public Hearing Notice on the WIPP Draft Permit in accordance
with 20.4.1.901.A (5) NMAC.
5. Negotiations on the Draft Permit were held in accordance with 20.4.1.901.A (4) NMAC.
6. The WIPP L WA establishes at Section 7 that the total capacity of the WIPP facility by
volume is 6.2 million cubic feet of transuranic waste.
7. The U.S. Congress delegated to DOE the authority to define the method used for
calculating the WIPP L WA TRU Waste capacity limit.
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8. The Permittees complied with the requirements of 40 C.F.R. 270.42 (b) and 20.4.1.900
NMAC with respect to the permit modification request which was submitted as a Class 2.
9. The NMED complied with the requirements of 40 C.F.R. 270.42 (b)(6)(i)(c) and 20.4.1.900
NMAC when the Secretary of the NMED elevated the PMR to a Class 3. AR180602.
10. The NMED complied with the procedural requirements related to notice and hearing for a
Class 3 Permit modification request. October 25, 2018 Transcript, at p. 9, ll. 19-23; p . JO,
ll. 23-24; 20.4.1.901 NMAC.
11. The NMED complied with Policy 07-13, Public Participation, by preparing a Public
Involvement Plan for the WIPP Class 3 PMR.
12. Issuance of the Draft Permit will have no adverse impact on human health or the
environment as it relates to the WIPP facility operations. 42 US.CA. §6902 (a)(4) ; 74-44 A NMSA ; 74-4-4.2 C NMSA.
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