STATE OF NEW MEXICO, ex rel.
JEFF BINGAMAN, Attorney General
of the State of New Mexico,

)
).
)
)
*Plaintif?, s ) CIVIL ACTION NO.
) $41-0363 JB
Ve )
)
THE OUNITED STATES DEPARTMENT ; M?E }I L D
or ENERGY, et ‘1-1 - !“ﬂfﬂ" . -
) Moocrtrg, prst T843
pefendants. ) m"fmtﬁ
’ LIETVIT
JOINT MOTION TO STAY ALI PROCEEDINGS
Come now Plaintiff and Defendants and r:oveﬁis EJ R

——

.Honon.bla Court for an Order granting a stay of u:1 Prov v imimm o
ceedings in this action in accordance with their Stipulated
Agreement.

In Support of this' Motion the parties state as follows:

1. That they have entered into the attached Stipulated

Agreement dated awL) Il/lfj»_/ s aceording to which they

have agreed to abide by the provisions therein in lieu of
going forward with this litigation at the present time.

2. That the Stipulated Agreement makes any further
proceedings before this CQurﬁ priocr to February 1, 1982 un-
necessary; and,

3. That the parties will advise the Court on February
1, 1982, on the status of the cass.

Dated: Jh 1 /eV¥/ , 1331, Respectfully subnitted,
7
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Attorney General Onited States Attorney
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Dapartmant of the Interzior © 'and and Natural nlesourcss Divisic
Santa.Fe, Eaw Maxico 87501 Senjamin Franklin'Station

P.0. Box 7418
JOBR P. MCRETT Washiangton, D.C.

Assistant Chief Counsel
Department of Inergy
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IR TEE UNITED STATES nzsnzr::ﬁo Y
FOR TEE DISTRICT OF NEW W%T&E:P@n

- ASUQUIRGURL, New misil
JUL 011881
STATE OF NEW MEXICD, ex Tel. )
JEFF BINGAMAN, Attorney Genazal ~
of the Stats of New Mexico, p; L
Plainciff, EETIITI .
vs. CIVIL ACTION XO.
81-0363 JB

TEE UNITED STATES DEPARTMENT
OF ENIRGY, et al.,

.Dafandancs.

oRrDER

Upen :onsidua:ién of the Joinr Morion To Stay All
Proceadings f£ilad this day with the Courc;

And, considering tha Stipulated .AgTeesent dated July 1,
1981, to which the parties hareto have agreed, it is on this
1sc day of July, '196i:

ORDERED that thase procssdings are stayed uncil Fabruary
1, 1982, in accordance with the agreement of tha pertias a:s
statad in chair Scipulated Agrasmant; and tha parties shall
in good faith comply with the provisions of the Stipulaced
Agreement, and further, that the parzies advise this Court
on that date on the scatus of .tha case.

JUAN G. BURAIARA

ORITID STATES DISTAICT JUDGE
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wirr PR

JUL -‘.T et
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FOR TEE DISTRICT OF NEW MEXICO

STATE OF NIW MEXICO, ex rel.
JEFT BINGAMAN, Attormney Ganeral
of the State of New Mexico,
: Plaintife,
v,

gy UNITED STATES DEPARTMENT
Or ENERGY, et al.,

Defendants.

—? S S it s S s s Cs s i) Wl Wt

STIPULATED AGREFMENT

Whereas, the plaintiff, 5tate of New Mexi

Jeff Bingaman, Attorney Ganezal, has b:ouqhi this action to.. By

"' "¢ 1y THE UNITED STATES DISTRICT COTRT

CIVIL ACTION NO.
81-0363 JB

FILED
PHEV A

JUL 01338

8X Iess ¥ S

—~—

addzess four major concerns of the State of New Mexico; and,

Whereas, these concerns include: (1) that the final

decision point for coommencing construction of a permanent

WIPP repository and its operation should not be reached

gnsil 21) interestad parties including the State of New

Maxico know the :csuitl of actual sits and dasign validation

tests and the BPDV program in general; and (2)

that the State

of New Mexico be given the opportunity to have a final

resolution of all essential and integral off-site state

governmant concerns iavolving hsalth, safety, and public

welfars issues prior to a final decision to coammence con-

struction of pearmansnt WIPP facilities; and (J)'tba: the

State of Nev Maxico be entitled to a bindin§ and enforceable

consultation and cocperation agresnent that does not waivs

any right by the Stats to judicial revisw of any fedaral

aganzy citiom ~ieh re*vect to the WIFP project: and (4) the

concern that the vithdraval provisions of ths Fedaral Lanid

Policy and Managexmant ASt De complied with, {neluding puﬁlic

hearings to be held befors a decision is made to withdraw

federal lands from the public domain for the WIPP project:

and




Whereas, defsndants do not ackaowledge the validity of
any of plaintiffs’ claims nor admit that any of dafendants'
actions to dats Lﬂ carrying ocut the WIPP program have been
in viclation of the United States Constitution or any law or
regulation of the United States or the State of Nev Mexico:
and ‘

Whersas, the scheduled, phased construction of the WIPP

project, subject to Congressicnal approval, entails the

' excavation of the SPDV portion of the project and the completion,

er tuSltantinl cozplation, of site and design validation
tasts pricr to thcﬂcomacncannnt of the construction of, and
excavation for, the permanent WIPP project: and

wWhereas, under thes present schedule between Septerber )
of 1983 and the fall of 1988 construction will continue and
further excavatica of the vaste experimental roozs are to be
co=pleted as vell as the completion, or substantial completion,
of the simulated waste sxperiments: and

whereas, plaintiff and defendants waive ac rights
hereby to litigata any issues which they will attempt to
dispose of by negotiation between now and the £r111 on the
anx;t: should those rnegotiations fail to achieve the dasired
results; and

Whereas, the parties agree to carry out in good faith
the mandatory tarms of this Stipulatsd Agreezant as fully
set out in thiz dociment.

NOW, THEREFORE, the parties heredy stipulate and agree
as follows:

1. Simultanecus with the entry of this Stipulated
Agreement, tha Unitsd Statas Department of Enezgy and the
State of New Yaxico shall axecute a consultatics and eccogperation
agreszant vhich shall provids for the tirely sxchange of
information about the WIPP project and procedures for them

. R .
to follow to attexpt to resolve conflicts betwsen them

relating to the pudlic hesalth, safety or welfare of the
eitizans of the Stats should any such conflicts arise during
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the course of that project. This consultaticn and coopera- 7
_tdon agreesent shall bs a binding, enforceable agreement
betwsen the Departmant of Inergy and the State of New Hexico
and shall cxprctsl§ provide that it does not constitute a
waiver by the Stats of any right it may have ts 3judicial
reviev of federal agency actions with respect to the WIPP
project. The consultation and cooperation .qzi:men; 15
attached to and incorporated herein as Appendix A hereto.
The provisions and mandates of this Stipulated Agreerment are
in nddiéion to the provisions and obligations of that consultaticn
and cooperation nqr;cnsnt and to the extent that they are
dneonsistent, if at all, this Stipulated Agreerent controls.

2. The United States Department of Energy shall
prepace and provide to the 5tate of New Mexico and the
publiz a formal, public doecument containing a summation of -

ths zesults of all experiments and ntudies condusced during

the SFOV phase and site validation phase of the WIPP project

‘st least sixty (60) days prior to any deciszion as to vhesher

the i{aformation obtained from the SPDV program and site ang

-dgsisn validation tests warrants the commencement of construction

of t:s perranent facility for the full WIPP repository which
decisizn is now esti=ated to0 be no earlier than September of
1983. Within such 60-day period the State of New Mexics and
interastad Dembers of ths public shall have an opportunity
to cc=ment on that documant as it relates 20 the decision o
comoance construction 6f the per=arnent ficility for the full
W1IPP project. Aftaer rccei;inq. Tevieving, considering ;nd
respending to any comwents made by the State and interested
pesbers of the public, ths Department of Inergy shall anter
a f£insl decision en vhcthar.the.inforaation obtained frem '
the 570V prosran and site and doxigy valilstion tasss uarrants
the commencement of permanant facility construction for the
WIPP project. The Stats of ¥ew Maxico 1s not barred from

{ocking or cbtaining judicial raview of that decision by
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¢his Stipulated Agresment. Permanent facility construction

shall be deamed to commence for purposes of this paragraph

'vz:n excavation of the third shafe.

3. T™he Department of Inergy ih;ll prepare ths compre-
hensive topical reports and conduct tha site and dasign
validation sxpariments and other Preiininlry'cxpcrincngg and
studies set forth and attached hereto as Appendix B of this
stipulated Agreesent and shall provide the s:.£- and the ;
public with final or interim reports on the results of thoss
cxpc:iz;ntu prior to the 6§0~day ravisw pcriod'ordefed in
paragraph 2 above. .

4. To the extent that additicnal funding becomas
availadle, the Department o©f Fnargy shall also conduct the
studies and experiments sst forth and attached hereto as
Apﬁandix C of this Stipulated Agresement and provide the
State and the public with final or intsrim reports on the
results of those expariments and studies prior ta the 60-day
Taview pericd mantionsd in paragraph 2 above. The Department
of Energy shall aik- a good faith sffcrt to arrangs for such
funding pricr to r-b:uxri 1, 1982. The Depart=ent of Inergy

-thll pr;élin and p;s;idé to the Stats of New Mexico by

Ssptazber 1, 1981, a report assessing the marits and costs
of thair experiments and studiass set forth in Appendix C.
Inability of DOE to arrange for funding for the studiaes
1isted 4{n Appendix C vwill pot preclude the Stats from raising
the nesd for such studies as an izsue in any trial on the
merits. '

$. The Department of Energy vill prepare and provids
to the Stats 0f New Mexico a formal, public document cﬁn-
taining a sumration of the results of all final or intarim
sxperiments and studies related to (1) the exanination of
ths s0 :‘11-6 “disturbed gzons or zone of annnolo;l seismic
fl!lnctiea data® the southern boundary of which lies in an
Zast-West direction bisecting Ssctions 1€ and 17 in Township

re
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"21s, x:ch 31f, H.M.P.M.. in Zone 3 of WIPP sits, startinag
approxinately 1-1/2 miles north of ZXDA 49, and (2) all
-sizulated vastsd experiments, Prior to the transportation of
any vaste iato :h; Stats of ¥ew Naxico for sxzplacament at
the WIPP site. The Department Of Fnergy shall afford the
;:a:. of ¥ew Mexico and intsrested mgmbers of the public a
43-day reviev and cozment period and shall conlidir and
respond to such cczments Prior to the decision to transport
any vasts into the Ftats for explacement at the WIPP sito;
™is ;tipulltad Agreszant shall not bar the State of Rew
Maxico frcm sseking or obtaining Judicial review of any
Department ©f Inargy actions and final dscisions in that
Taspect.

6. If not Tequired by federal laws or Isjulations
existing at the time, tha Departaent of Energy shall, never-
theless, provids to tha State of New Maxico and the public,
a reascnable reviev period pricr to any decision to change
ehe pature O scope ©f the WIPP project to that of a permanent,
Bigh level waste repository, or a decision not to retrieve the
high lavel waste placed in the repository on a tezporary
basis which Righ lavel veste the Department 0f Energy intends
to razove ;: the conclusicn of the experimental period of
approxizately thirty (30) years in duratien.

7. The defexndant, DOF, shall zake a good faith sffort
to assist the Stats of Nevw Nnxicﬁ in resolving the State's .
off-sits stats governmantal concerns. In order to carry out
ivs odbligations undsr this paragraph, the defendant, DOE,
skall prior to Pebruary 1, 1382, seek to establish and
pc:ticipaza in a state-Tredsral task force comprised of all
federal governsmntal agencies with jurisdiction over er
zesponsidbility for activities reslated to WIF? and shall j;in
with the Stats, vhars Appropriats, im seeking and rsccmmending
faderal or Con!:tstioanl resolutioa of the following state
concerns rslatad to the WI?? poject:




(a) ths question o!.lta:o l1iadbility arising from
accidents®?

(b) funding for nscesssary rcad upgrading:

(;). funding and training for oéqoinq exergency pre-
paredness and emargency response;

(d) monitoring of transportation of waste through the
stats;

(s) funding for, and assistance in, conducting base--
1ine Sﬁalth studies of inhaditants in neighboring ccmnunitios
near :h; WIPP tit; and Teasonable periodic monitoring there-
afeer: )

(#) funding for, ;nd assistance in, post-cperation

nonitoring of ths WIPP sits.

In ths event that the 5tate of Rewv Mexico 4is not satisfied
b} Yebruary 1, 1982 (or s mutually agreed upcon date there-
aftar), that such concerns will be resolved pricr to the
cozpletion of ths SPDV phase of ths WIPP project and any
decision to authorize ths commencement of permanent facilicy
construction for the WIPP project, the State of New Hexico
may raise those issues in ln& trial on the merits.

8. The SPDV phase of the WIPP project currently
undervay shall not exceed, bafore the decision as to vhether
the information obtained I{rom tha SPDV program and site and
design validation tests warrants ths cormencement of con=
strucsion of ths full permanent WIPP repository, the sxcavation
of approximately 115,000 tons of salt and four acres of
excavated areas as sat forth in the Departmant of Lnergy's
% 3063 document on SPDV published in October of 1980.

9. Tha defandants, Bureau of lLand Managsment and
Depart=ant of Intericr, shall, in accord:nce with DOT withe
draval regulations, conduct public hearings on July 1d¢ and
15 of this yca: oa DOL's pending withdrawal application

' nhu.ag to t.bn proposed public land site for tha WIPP

projget. That application, notice of which vas published in
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.is fed. Xag. 75768-63 (Movembar 17, 1980} seeks to reserve
the land for the exclusive use of DOE for the purpose of
protecting the qoo}oqicnl integrity of the site for the
research and development of a WIPP project and performing
S$PDV.

10. This Stipulated Agressment does not affect the
validity of the Record of Decision entered by the Department
of Inergy for the WIPP praject on January 22, 1981, nor does
it obl;qntn DOE to undertake any additional steps in the -~
KILPA process with respect to the WIPP project beyond that
required by law. 'No:vithltlndinq such Racord of Decisien,
the Department of Energy shall comply with all of the terms
and conditions contained in the provisions of this Stipulated
Agreensant.

11. The Departmant of Energy shall coocperate with
County Cocomissions of laa and E4dy Counties to permit the
Counties to provide optimum road access to the WIPP site
from popuiation centers &f both sounties.

12. The application of plaintifl, State cf Xew Mexico,
for preliminary {njuncticn 1z wishdrawn hy th; plaintiff
without prejudics to any of the claimsz in its Complaint.

13. By entering ints this Stipulated Agreement, defendants
do not waive any dntnnlnllthny ®ay have to this action.

14. All proceedings in this action should be stayed
gntil Febzuary 1, 1982, at which tima the parties egree to
report to the Court on the status of the case. Any such
subsegquent trial on ths merits shall be limited to the
issues of State concern addressed in paragraphs ¢, 7, and 9

of this Stipulated Agreamant.



signature:

Yor the Plaintiff State of
New Mexico

e

/BIKGAMAN f
g:q:ﬂfy Geneyal

APPROVED:

Y. Ve ol

For CeZencant r'—en: oz Enezgy

/f//// .

Bignature:

Por the Defendants

1
R.Z. THOMPSON
Onited States Attorm

/ jl/- — .-’Yq]m

LES FLINT -
v. s./Depa::nent of Justice
Wasnington, D.C. 208530
Attorney for Defendants

Foz €elendant Cepart=ent of tne Iintezic
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