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STAT% OF NEW MEXICO, ex rel. 
JEFF BINGAMAN. Attorney General 
of the State of New Mexico, 

·Plaintiff, 

~ ONI'n:tl STA'l'ZS DEP.All.'l'MENT 
01' ENE.RCit, et &1., 

) 
) 
) 
) 
) 
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'1J £1\'TERED 
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C%VlL ~CTIO~ NO. 

-11-0363 J1l 

___________________________ , 
JOINT MOTION TO STAY 

Came n~ Plaintiff and Defendants and move 
c:.- ·----- .. ~. ---Roncn.ble court fer an Order granting a at&)" of all-p'ro~··..:..;.;:.-::-.::; 

cwedinqs in this action in accordance vith their Stipulated 

Agreement. 

In Support of thia Motion the partie• atate as follows: 

1. That they have entered into the attached Stipulned 

Agreement dated ct=4, I /tf tl , according to which they 
I 

have agreed to abide by the.proviaions therein in lieu of 

going forward vith this litigation at the present time. 

2. That the Stipulated Agreement makes any further 

proceedinqa before this Court prior to February 1, 1982 un-

neCIIIII&%j'7 and, 

l. '!'hat the partiu vill adviae ~1e Court on February 

l, 1982, on the stAtus of the caae. 

cated: a-=; ' It 1 'rl , un. 
I 

Jt:n' BIRGJUV.N 
Attorney General 
State of Nev Mexico 

OF cot:~:sc.: 

CAYLJ: HAlfGES 
l'ield &oUcito~ 
Dtpart=ent ol the tntedor 
SlAt& .re, .. " Mexico 11501 

.701!11 I'. McNETr 
Aaaiatant Chief co~ael 
Depart:Dant of Enerqy 
Albuquerque Operation• Office 
Al.buaueraua. Nav MeXico · 17lo~ 

Respectfully subcitted, 

~w.~i~o.kL 
~aiata~t u.s. Attorney 

Jt. E. THOMPSON 
Dnited Statea Attorney 

J.:.~i~L; E. ~·;.t~~ii 
PATRie tA. J. Bl:NJ!Xl: 
Attorneys, C.par~ent of Justice 
·~•n4 an4 Natural neaourcea Civisic 
lenjamin Franklil!'Station 
P.O. lox 7415 
WaahiD9ton, ~.c. 

810702 
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D TBI DNll'D) suns DIS'l'UC"r .rrt ED 

FOI nt:E Dlsn..IC'T OF 1!\1 ~iTATD Dcmu:' c:c,;_n 
. A&IUQIJDCM, 14ft~ 

STA'l"t OF NI\7 MtXlCO,. u ral. 
Jtrr JIHCAMAN, Attorney General 
of the State of H.v Maxico, 

Plaintiff, 

., .. 
T'!I tnU'!'!D S'TAT.ES D:tPAI'l'M!h"''' 
or Em:AGY • .: al. , 

.Da.fend&nu. 
; . 

01lt>'£1t 

JUL 0\1981. 
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CIVll. AC:l0:1 NO • 
11·0363 JJ 

U;c: conaid.ration of the Joint Motion To Stay All 

Proc11d.in'a filec! tbil day vit.h the Co:t; 

~. con1ide:~ cbe Stipu!ated. .~ec=ent dated July l, 

1981, to which the partie• hereto bave arreed., it ia on tbi1 

lat ci&y of July, 'U8l: 

~~ t.hat tha11 procead.in&• are ltayad. UDtil February 

1, 1982, in accord.ance vith the arreaent of tha pertiu as 

lt&tad. 1n thai% Stipulated Acra-=ant; and tha parciea 1h&ll 

in rood fait.h ca=ply vith tha provi1iona of the Stipulated 

J.&Teme:nt, &:1.1! fl:thlr, that tbe par'tiu advila tbil Court 

n tb&t date n U. atatua of ·W c.a••· . - . 

• 

JUAN G. RUR~tA~A 

'bfill'fti suns b!SfiUCT JUDGE .. 
li 

ltCtMD 
WIPP nDJ£1:1 

JUL ·: i:.;:~ 
UFm I u.Yin::II~Al • 

ASUSSUlK1 
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-· Ill 'nlE trnlnll STAttS CISU.IC':' COURT 

I'OR nJ: DlSTlUC'T OF NEW MEXICO 

----------------------, 
STATt or NEW MEXICO, ex rel. 
:trr BINGAMAN• A~torney General 
ot the S~U of New Kexico, 

Plaintiff, 

.... 

, , , , , 
~ 

CIVIl. A~ICN NO. 
ll-0363 JB 

.t 

'rU trnlTl::l STATI:S CEPAllTMtm' 
01' ElU:JlG~,· e~ al., 

) 
) 
) 
) 
) 

FILED 
IN!'c ITATn DIITIICT C~ 
AU I.'QvUQI,/1, ~ ldi.JCX! De~en4&nu. __________________________} 

JUL 011981 

Whereas, the plaintiff, State of Ne~ Maxi~,~~~!. 9ib-.~ 
Jeff Jin;a.man, AttornJy General, bAa brouc;ht this action t.Q.. ; ... ~ 

address four major concerns of the State of New Mexico: and, 

Whereas, thaae concerns include: (l) that the final 

daciaion point for comc.ncinc; ~nstruction of a permanent 

WIPP rapoaitory and. ita operation ahould. not be reached. 

ur.til all inter••t•d partial includinc; the Staie of Nww 

Mexico knew the reaulta of actual aita and. 4eaiqn validation 

tutl and the SPtrv' pro;ram in ;eneral1 and. (2) that the St&~e 

of Jew Mexico be ;ivan the opportunity to hAve a final 

~•solution of all essential and in~ac;ral off-ai~• atata 

vovern=ent ~ncarna i:volvint; health. safety, and. public 

wlfa~a iawaa prior to a fi~~.&l decision to COIII!Mnce ~n

atruction of per=anant WIPP facilities: and. (3) that the 

ltata of New Mexico be entitled to a tlindinc; and enforceable 

cocaultation &Ad cooperation ac;raam.nt that doaa not waive 

ey ritht bY the ltata to judicial raviw of any fadaral 

c9an::y w:!.:iOft -!•-" ~-·~ct to. t.ha WlPf projactr u4 (C) the 

COAcarn that tha vi~rawal proviaiona of the red.aral ~~ 

'o11cy &nd K&Datament ACt be caap1ia4 with, 1ne1u41nv pUblic 

beuillu to be'hel4 befora a decision ia aad.a to with.,rav 

fa4e~al l&D4a f~aa the ~lie domain for tha VIP' projactf 

u4 

._ 
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Whereas, defen~an~• de DOt acknovledqe the vali~ity of 

any of plaintiffs' claima nor admit that any of defendants' 

action• to c!ate iA carryin; out the WlPP program bave been 

in Yiolation of the Onite4 St.atea CcnatJ.t-gtion or any law or 

nfUlation of t.he Ot:lit..ed ltaua or the State of .,.w Mexico: 

an4 

Whereas, the ached~le4, phaaed'conatrUction of t.he W4PP 

project, aubject to Ccngreaaional approval, an~ila t.he 

excavatJ.on of t.he SPDV ponion of t.he project an4 t.he cc:=;~letion, 

or wubatantial ~letion. of aite and c!eaivn Yalidation 

teats prior to the com:.ncament of the conatruction of, and 

excavation for, the permanent WIPP project: and 

Whareaa, under the praaent ached~le between Sept~~er 

o! 1983 and the fall of lJII construction will eontin~e and 

furthar excavation of t.he vaate experimental roo=s are to be 

c~late4 aa vell aa t.he completion, or aubatantial completion, 

of the aimulated waste experiment•: an4 

Whereaa, plaintiff and defendant• waive no righta 

hereby to liti;ata any iaauea which they vill attampt to 

diapoae of ~Y nevotiation between now and t.he trial on the 

.. rita ahould thoae nevotiationa fail to achieve t.ha desired 

rea~lta: an4 

Wbareaa, t.he partiu a;:ne to carry out in good faith 

t.he aandatcry t.ar'IU of this Stipulat.ad Agrecent as fully 

aet out in thia doc-.=ent. • 

JIOW, D!:tt!'ORE, the p.rtiea berel)y atipulate and 19r .. 

II follOWII 

1. limultaneoua with t.ha entry of t.hia Stipulated 

Afnament, the Dnitac! St.ataa Cep.rtMnt of !neri)' and t.ba. 

State of Rev Y•xico shall •~•cute a consul~tio~ =n~ coo~eration 

avreament wtaich ahal1 pl:Oride for the t.J..Mly •xcb.&nqe of 

Wormadon about the Vl?P projec:t and procedures for t.hua 
• 

to follov to &tt&IIPt to reaolv• coDflicta betvee.n t.b• 

l'llatav to t.b8 pu!»11c h.e&ltla, ufatr or wlfan of the 

citiaau of t:M ltata allou14 AQ auc:h coD!Ucta adae dUI'in9 

• 
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~e co~rse of that project. This consultation and coopera- .r 

.tion aqre&ment shall be • binding, en!orcea~le agreement 

betw11n the Depar~nt of Energy an4 the State of New Hexico 

and shall expressly provide that it ~oes not constitute a 

vaiver by the Stat• of any right it may have to jucicial 

reviev o! federal aqency actions with respect to the WIPP 

project. The consultation and cooperation aqre~ent i~ 

attached to a~d incorporated herein a~ Appendix A hereto. 

!be previsions and mandates.of t.~is Sti~ulat~d Aqree~er.t are 

in -~~ition to the provisions and o~l~qation~ o! ~~at consultatie~ 

and cooperation aqreamant an4 to the extant that they are 

inconsistent, i! at all, thia Stipulated Aqre~ent controls. 

2. The Onited States Depar~nt of tnerqy shall 

prfp&:e an~ provide to the State of New Mexico And the 

~lie a !oreal, ~ublic doc~~nt containing a summation of -

the rtiults of all experiments and Btudie~ conducted durin; 

~~ S?OV ph&ae and aite vali~ation phase of the WlPP project 

·at least aixty (60) daya prior to any decision as to vhether 

the in!o~~tion obtained fro~ the SPOV proqram and aite anQ 

-de$!~ validation teats varranta the commencement of construction 

of ~~ per:anent facility for ~~e f~ll WlPP repository which 

decision ia nov esti:ated to be no earlier than SeptemDer of 

l313. Wi~in aoch 60-day perio4 the State of New Mexi~~ and 

interaata~ ~ra of the ~lie ahall h&ve an opportunity 

to c~nt on that ~o~nt as it relatea to the deciaion to 

ccm:.nca conatruc~ion of the par--ar.ant facility for the full 

WlPP project. After receivin9, rev~evin9, ccnsi~crin; ana 

reapon4in9 to any ~~nta made by the State and interested 

ae~ra of the public, the Department of ~ergy shall enter 

a final ~eciaion en vhether the information obtained fro= · . 
the S?~; pro;ra~ and lit~ :n~ ~=s1;~ ~:!1!:~io~ ttS~I ~•rrar.ts 

the c~eneement of permanant f•eility construction !or the 

WlPP pro~ect. ~· Sta~ o! ~ew Mexico 1a DOt barre~ fro= 

aeekin; or Cbtainin; ~u~icial revi•w of that ~aciaicn bY 
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thia Stipulate~ Aqra ... nt. Paraanant facility eonstruc~icn 

a~ll be ~~&me~ to ccmm&nc• fer purpose• of this paraqraph 

"with excavation of th• thir~ abaft. 

:s. !h• Depart:=ent of Enerqy ahall prepare the eompre

hanaive topical reporu and eonduct the site a:1d 4eaiqn 

nlic!&ticn axpuimenta &Ad. ether preli&inary ~ri:Dtlnta and 

atu~iea aat forth and attacha4 hereto aa Appendix 1 of this 

ltipula~ed Aqreamant and ahall provide the State and the 

~lie '11ith final or interim reports on the results of those 

experi=enta prior to the 10-day review period ordered in 

para;raph 2 above. 

c. To the extent that additional fundin; becomaa 

avai l&~le, the Depa.ru.nt of Enerqy a hall a lao eonduct the 

studies and expericenta let forth and attached hereto •• 

ApP-ndix C of this Stipulated Aqraament and provide the 

State and the p\lblic with final or interim reports on the 

reaultl of those experiment• and atudiea prior to the 6D-day 

review period mentioned in para;raph 2 above. The Oepart-~nt 

of ~erc;y shall malta a ;ood faith effort to arran;• for such 

funiSinq prier to February 1, l!n2. 'l'he Depar=ent of E:nerc;y 

shall prepare and provide to the State of hv Mexico by 

Jep~r 1, ltll, a report aaaeaainq the merits and coati 

of ~eir experi:lenta an!! atuiSiu set forth in Appendix c. 

In&bility of DO~ to arruqe !or fundinq for the atudies 

liatad in Appandiz C will DOt precl~d• the State from raiainq 

the nead for such 1tudi11 aa an iaaue in any trial on the 

s. ':he Oepart.ment of E:ner;y will prepare and provide 

to the I tate of Rev Mexico e formal, public doclmlent con

taWnq a SUZ~D&tion of the naulu of all final or int.aria 

ezper~nta and atudiea related' to (l) the ·~~nation of 

t.U ao called • diatur~d sou or acne of anamoloua aeiaic 

reflection data•. the ICNthern boW\ISary of nich u .. in u 

z.aat•Wett direction biaectizl; SectiOfta 11 and 1' iD !'ownahip 

.. 
,· 
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'llS, ,.nq• llt, •• M.P.M., i:c &one l of ~PP aite, •~rtinq 

approximately 1•1/l ailel DOrth of ~ tJ, and (2) all 

·aill\llate&S natal! axpert.eDU, prior t.c the uanaponat1on of 

~ wute !.uta t.he ltat.l of ,...., Mex.ic:o for &llli'laeement at 

~~ WlPP lite. ~~ DeP&rtJDeDt of J:Der;y ahall affcrc! the 

lute of -.v M&Xico and i:ctereate4 -..bera of the publi~ a 

~5-day reviev &n4 ~am=ent period.~&! ah&ll conai&Sar and 

napon&S to a~h C'CIIII!Mntl prior to the decision to transport 

IJ'IX nata uto t.ha ~\tate for azplacament. at the WIPP aite. 
-· ftia Stipulata&S .Aqreaent shall DOt ~r the State of Rev 

~xico fro= •••kin; .or obtainin; ~udicial reviww of any 

Pepart=ect cf Enarqy actiona aD4 final deciaiona in that 

res-pect. 

'· If net required by federal lava or requlaticns 

uiati.nq at t.he t.i.me, the DepartJM:ct of Enerqy ahall, :cevar

theleaa, prcvicSe to the ltate of »ev Mexico and the public, 

a reaaon&ble reviww perio4 prior to any decision to chan;• 

.r 

O:.::.e cat::ra o: aco~ o! t.be WIPP prc:-~ect to tllat of a per'lD&nent, 

hi;h level vaate upcli tory, 0% a dec-ilion :cot to retrieve the 

h.i;h level vaate placed in t.he repoaitary c:n a ~m:porary 

to rU~Cve at. t.ha c:oncluaicm of thl axperimectal period of 

apprcxi=At.elY thirty (30) 111r1 in duration. 

'7. ne dehn4a.Dt, t:CE, shall aa..ke a ;occ! faith e!fcrt 

to aaailt t.h.l ltat.e of S.V ~c-o in ruolvin; t.h.l State'• . 

otf•lit.e at.at.a ;over::.:Mct.al concerna. In orchr to carry out 

ita obli;ationa ~r this paraqraph, t.he defendant, ~t. 

ahall prior ~ February 1. 1112, Malt t.o ut.&bliah and 

participate iA a lt.ata-Fedaral taak force comprised of all 

fe4eral ;cvenm.Z~tal a;eci11 with 'urhdiction 0011r or 

responsibility for activities related to ~f? and shall join 

ri th t.be Ita ta • vh.ue appropria t.a. iD •••kin; &:14 ncC~~~D~ndin; 

tadual or Cc:=;naaiOA&l naohtiDA of t.U fo1lowl.D; st.au 
• 

.. 



) 

) 

Cal the queatlon of atate liability ariainr; tram 

accidanUJ 

(b) fundinq for naceaaary rO&d qpqradingr 

(cl . fUDdin; and trainin; for ongoing .mergency pre

pare~••• and emerqancy reaponae: 

(4) .c~nit.orinq of tranaporutlon of vaate t.hrour;h the 

Jt.au.: 

(el !undine; for, and aaaiatanca in, conducting baae--

1~ nealth atudiea Of inh&bitanta in neighboring Comm\Znitias 

caar the WIPP site and reasonable perio~ic monitoring there• 

after: 

(f) fundinq for, and aaaiat&nca in. peat-operation 

~&enit.orinq of the WIPP ait.e. 

In t:.ha avant t.hat the State of Rev Mexico ia not satisfied . 
by FebruAry 1, 1982 Cor a mutually agreed upon data there• 

afe.r), that ~=h concerns vill be reaolved prior tQ the 

cc::pletion of the SPDV phaae of the WIPP project and any 

deciaion to authorize the cc=mencament of pa~nant facility 

construction for the WIPP project, the State cf New Mexico 

may ra.i.. thoae iaauea in any trial on t.he merits. 

I. 'nla SPDV ph&ae of the WIPP project currently 

~arway 1hall cot exceed, before the decision •• to vhet.her 

the information cbt.aind from t.ha aPDV proc;ru and lite and 

deliqn 't'a.lidatio.n teats varr&:U Ue eo:cmenc::ament of ccn• 

a~c:ion of the full pe~e.nt WD'P repoai tory, t.he excavation 

cf approxicately 115,000 tcna of salt and four acraa o! 

eacavated ar .. a aa Mt forth in the Dli)art=ant of Energy• a 

~ lOU doc:o.=ent 01l nDV pu.bliaMd in October of 1tiO. 

t. fte defeDdanu, aureau of Land M.anaquent and 

Depare:ant of Interior, aha1l, in acco=~:~ce with ~I vith-

4rava1 n;u1ation.a, ccDduct. public baarinc;a CD July U and 

15 of thi• year OA DOE~I penJin; vithdraval application 
- . 
rala~; to the pro~ed ~lie l&Dd aite for tha WlPP 

pro~~ct. ftat. app11cat.iOA, cotlca of which vu pul:lliahed in 
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4s red. Ja;. 75768-69 (Navamber 17, lJIOl seeks to reserve 

the l&n~ for tha exclusive Qaa of DOE for the purpoae of 

protectin; the v•o.lo;ical inteqrity of the site for the 

research and development of a WIPP project and perfo~inq 

SPl)V. 

10. ~is Stipulatad_Aqraament 4oea not affect the 

Yalidity of the ,.cord of Decision entered by the Depart=ent 

of Enarqy for tha WIPP pr~jact on January 22, lJBl, nor does 

it obli;ata DOE to undertake any additional atepa in the 

m:.PA PTOCSU with ru~ct to the WIPP project beyond that 

required by law. Rotwithatandinq such Record of Decision, 

tlle Department of Enar9')' aMll comply with all of the te:rr..s 

and conditions contained in the provisions of this Stipulated 

l.qne.mant. 

11. The Department of Enarqy ahall cooperate wiL~ 

County C===iaaiona of tea and Eddy Counties to pe~t the 

Counties to provide opti=um road ace••• to tha WIPP lite 

from population canter5 :! ~oL~ :o~~ties. 

12. ~· application ~f plainti!!, State of New Mexico, 

for prali:inary inj~cti=~ is ~iL~~revn by the plaintiff 

without prejudice to any of the cla~ in ita Co=plaint. 

ll. By antarin; into this Stipulated Agreement, defendants 

do not waive any dafansaa they a.y b&ve to tbia action. 

14. All procaedin;a in tbia action should be stayed 

~til 7ebruary 1, 1182, at wticb tice tha partiaa aqree to 

report t.o t.ha Court on the atatua o! t.ha ca.sa. Arly auch 

..W,aaquant trial on t.ba •rit..s ah&ll ~ li~r.itd to the 

ia.uea of State concern ad4reaaed in paraqrapha 4, 7, and I 

of thia Stipulated Aqraament. 

.· 
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li;natures 

ror the Plaintiff State of 
Niw Kaxico 

AJIPR.OVtD: 

-. -
Por the Defendants 

I 

•• E. 'niOKPSON . J 
Dnita!S suus Attcrne 

~ ·i L- . ~)I·" c::? -:;t:J. ",. ) 
L:&S Fl.lN'; 7 · . ~ 

o.s·.J. Depart::lent of Justice 
Wa~inqton, o.c. 205Jo· 
Attorney for Defendants 

t.r:e Interior 

.'r 


