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UNITED STATES DEPARTMENT OF El~ERGY 

OPINION OF THE GENERAL COUNSEL 
ON 

APPLICATION OF THE PRICE-ANDERSON ACT 
TO THE 

WASTE ISOLATION PILOT PLANT PROJECT 

Under the terms of a Stipulated Agreement filed on July 1, 

1981, in State of New Mexico ex rel. Jeff Bingaman, Attorney 

General v. U.S. Department of Energy, et al., (U.S. Dist. Ct. N.M. 

Civil No. 81-0363 JB)~ the Department of Energy (DOE) agreed to 

assist the State of New Mexico (State) in resolving certain State 

concerns relating to the Waste Isolation Pilot Plant (WIPP) which 

DOE has proposed to construct and operate in southeastern 

New Mexico. The first of these "off-site state governmental con-

cerns" enumerated in paragraph 7 of the Stipulated Agreement was 

that of the potential liability of the State for injuries ana 

property damage which might arise from accidents occurring in the 

course of WIPP operations, including the transportation of nuclear 

waste to and from the WIPP site. Pursuant to the Stipulated 

Agreement, meetings on the State liability issue were held between 

representatives of DOE's Albuquerque Operations Office (ALO) and 

the State on November 12, 1981, and January 19, 1982. Copies of 

the joint record of these meetings are attached as Exhibits 1 and 

2. As a result of these meetings it was agreed that a formal 

opinion of the DOE General Counsel should be issued which would 

address a number of questions raised by the State concerning the 

liability issue and, particularly, the application of Section 170 

of the Atomic Energy Act of 1954, as amended, commonly called the 
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•price-Anderson Act• to the WIPP. This formal opinion has been 

prepared in accordance with the agreement reached at the 

January 19, 1982, meeting. 

I. The WIPP Project 

Under the provisions of Section 213 of the Department of 

Energy National Security and Military Applications of Nuclear 

Energy Authorization Act of 1980: •the Waste Isolation Pilot 

Plant is authorized as a defense activity of the Department of 

Energy ••• for the express purpose of providing a research and 

development facility to demonstrate the safe disposal of radio

active wastes resulting from the defense activities and programs 

of the United States exempted from regulation by the Nuclear 

Regulatory Commission." 1 

On October 24, 1981, in compliance with the National 

Environmental Policy Act, DOE issued its Final Environmental 

Impact Statement on WIPP, DOE/EIS-0026, October, 1981 (FEIS) 

(45 Fed. Reg. 70539). In its record of decision issued on 

January 28, 1981 (46 Fed. Reg. 9162) DOE announced its decision to 

proceed with construction and operation of WIPP on a phased 

basis. Construction is currently underway for the Site and Pre-

liminary Design Validation (SPDV) phase of the project. 

lAct of December 29, 1979, Pub. L. No. 96-164, S 213, 
93 Stat. 1259. 
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II. Apelication of the Price-Anderson Act to WIPP and Related 

Transportation 

Under Section 170d., 

1954, as amended, 42 o.s.c. 

Price-Anderson Act of 1957 2 

~to the Atomic Energy Act of 

~et. seq. (the Act), by the 

(the Act) DOE is authorized: 

•to enter into agreements of indemnification with its 
contractors for the construction or operation of 
production or utilization facilities or other activi
ties under contracts for the benefit of the United 
States involving activities under the risk of public 
liability for a substantial nuclear incident. In 
such agreements of indemnification the [DOE) may 
require its contractor to provide and maintain finan
cial protection ••• to cover public liability arising 
out of or in connection with the contractual activ
..!!:£, and shall indemnify the persons indemnified 
against such claims above the amount of financial 
protection required, in the amount of 
$500,000, ••• "3 

DOE and its predecessor agencies 4 have implemented this 

authority in regulations now appearing as Subpart 9-10.50 of the 

DOE Procurement Regulations (41 C.F.R. Subpart 9-10.50). A copy 

2Act of September 2, 1957, Pub. L. No. 85-256, § 4, 71 
Stat. 576. 

342 u.s.c. S 2210(d) (1957) emphasis added. 

4The authority to enter into indemnification agreements with 
contractors under Section 170d. of the Atomic Energy Act was 
originally conferred upon the Atomic Energy Commission. This 
authority passed to the Energy Research and Development Admini
stration under the provisions of the Energy Reorganization Act of 
1974 (42 u.s.c. SS 5814(c), 584l(f)) and, thereafter, to DOE under 
the provisions of the Department of Energy Organization Act 
(42 u.s.c. s 7151). 
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of this Subpart is attached hereto as Exhibit 3. The applicable 

indemnity article, •Nuclear hazards indemnity,• also prescribed by 

the DOE Procurement Regulations {41 C.F.R. SS 9-10.5006 and 

9-50.704-6) is attached as Exhibit 4. 

WIPP is not a •production or utilization facility• as those 

terms are defined in the Atomic Energy Act. 5 However, t~ 

Manager, AL, as the Bead of Procuring Activity, has determined 

that the contract involves •activities under the risk of public 

liability for a substantial nuclear incident.• 6 Accordingly, he 

has entered into a statutory indemnity agreement with Westinghouse 

Electric Corporation, the current technical support contractor for 

WIPP and a potential operating contractor for the completed 

facility, under S 9-10.5004 of DOE's implementing regulations 

(Exhibit 3). Copies of the pertinent portions of the 

DOE-Westinghouse contract are attached hereto as Exhibit 5. 

Although the WIPP operating contractor has not yet been selected, 

the determination that the contract for WIPP operations should 

include a nuclear hazards indemnity provision would apply 

regardless of which contractor is selected. 

542 u.s.c. S 2014 (v) and (cc); 41 C.F.R. S 9-10.5002 (e) and 
{h) .. 

642 u.s.c. s 2210(d). 
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Under the Price-Anderson Act and the indemnity article 

prescribed for the operating contract for WIPP (Exhibits 4 and 5), 

indemnity coverage would be extended, up to the statutory limit on 

aggregate liability for a single nuclear incident of $500 mil

lion, 7 for all claims of •public liability" occasioned by 

•nuclear incidents" "arising out of or in connection with con

tractual activity.• 8 

Therefore, coverage is dependent upon the definition of 

•public liability" and •nuclear incident," as well as the meaning 

of •arising out of or in connection with the contractual activ-

ity.• The definition of •public liability" as applicable to DOE 

agreements, is •any legal liability arising out of or resulting 

from a nuclear incident except [those imposed by workmen's compen-

sation laws or resulting fern an act of war]." 42 u.s.c. S 2014{w). 

A •nuclear incident" is: 

" . ••• any occurrence, within the United States causing ... 
. . . bodily injury, sickness, disease or death, or loss of or 

7The statutory limit on aggregate liability of all persons 
indemnified is increased by the amount of any financial protection 
required by the Government up to a maximum of $560 million. 
(42 u.s.c. S 2210(e)). 

842 u.s.c. s 2210(d). 
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damage to property, or loss of use of property, arising out of or 

resulting from the radioactive, toxic, explosive, or other hazard

ous properties of source, special nuclear, or byproduct material 

eeoe 42 o.s.c. s 2014(q}. 

The phrase •arising out of or in connection with the con-

tractual activity• is not defined in the Act but has been broadly 

interpreted by the Department of Energy in its procurement regula

tions to include any contractual activity whether or not the 

nuclear incident occurs at the contract location. 9 Nuclear 

incidents are covered if they take place at the contract location, 

if they take place in the course of the performance of contractual 

activity by any person for consequences of whose acts or omissions 

the contractor is liable, if they arise out of or in the course of 

transportation of source, special nuclear, or by-product materials 

9This interpretation is supported by the legislative history 
of the Price-Anderson Act, particularly the 1966 amendments, dis
cussed supra. Those amendments provided for, inter alia, a waiver 
of defenses for extraordinary nuclear occurrences under specified 
circumstances, including in the course of transportation of source 
material, byproduct material, or special nuclear material to or 
from a production or utilization facility, ••• " (42 USC 
220l(n) (l} (b). When adding this provision the Joint Committee on 
Atomic Energy stated: •This approach, moreover, cements the new 
system to the Price-Anderson Act without extending the new con
cepts to activities not covered by that act." [1966] U.S. Code 
Cong. Ad. News 3209. 
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to or from a contract location, or if they involve items produced 

or delivered under the contract.10 

Therefore, any legal liability resulting from any damage 

caused by the hazardous properties of source, special nuclear, or 

byproduct material at the WIPP site, as well as those which might 

occur in the course of transportation of waste material to and 

from the site, are covered. Overlapping coverage for nuclear 

incidents occuring in the course of transportation of waste mate

rial to the WIPP site also exists under the nuclear hazards 

indemnity articles contained in each of the DOE contracts for 

operation of the facilities from which wastes will be shippea. 11 

III. The State of New Mexico as a Person Indemnified 

A major concern of State officials is whether the State of 

New Mexico would be covered as a "person indemnified" under the 

nuclear hazards indemnity article contained in the WIPP operating 

contract or other applicable .DOE contracts, such as those for 

1041 C.F.R. S 9-50. 704-6 (c) (2} (Exhibit 4). 

llThese DOE facilities, listed on page 6-12 of the FEIS, 
include the Idaho National Engineering Laboratory, the Rocky Flats 
Plant, the Hanford complex, Los Alamos National Laboratory, and 
the Savannah River Plant. All of these facilities are operated 
under DOE contracts which now contain the n~clear hazards indem
nity article prescribed by 41 C.F.R. S 9-50.704-6 (Exhibit 4). 
Transportation coverage is specified in S 9-S0.704-6(c) (2) (C). 
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operation of the facilities from which the waste would be ship

ped. For example, the State has asked whether liability imposed 

upon the State for negligent maintenance of roads and bridges12 

causing a transportation accident and a release of radioactive 

material from a waste shipment to WIPP would be covered by the 

applicable indemnity articles. 

It is clear from the plain meaning of the statute as well as 

the legislative history that the State would be covered as a 

person indemnified under such circumstances. 

Perhaps the most important feature of the Price-Anderson Act 

is the granting of indemnity not only to persons with whom an 

indemnity agreement is executed but also "any other person who may 

be liable for public liability This broad coverage has 

been part of the statutory and contractual scheme from the 

inception of the Price-Anderson Act. Repeated references in the 

legislative history underscore the plain meaning of the statute. 

For example, in the legislative history of a 1962 amendment, it is 

noted: 

w ••• Price-Anderson indemnity coverage has, from its 
inception extended to any person who may be liable 

12The State has been held liable under these circumstances. 
See, e.g., Hicks v. State, 88 N.M. 588, 544 P.2d 1153 (1976). 

1342 u.s.c. S 2014(t) provides, inter alia: "The term 
'person indemnified' means (1) with respect to a nuclear incident 
occurring within the United States ••• the person with whom an 
indemnity agreement is executed ••• and any other person who may 
be liable for public liability •••• " 
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for public liability. This coverage was inten
tionally broad since the primary purpose of the 
legislation was to protect the public. As such, 
there was no reason to restrict coverage to those 
situations in which contractors or licensees of the 
Commission were the parties determined to be liable." 
(1962) U.S. Code Cong. & Ad. News 2215. 

Similarly, in the legislative history of the original 

enactment of the Price-Anderson Act it is noted: 

•1n the hearings, the question of protecting the 
public was raised where some unusual incident, such 
as negligence in maintaining an airplane motor, 
should cause an airplane to crash into a reactor and 
thereby cause damage to the public. Under this bill 
the public is protected and the airplane company can 
also take advantage of the indemnification and other 
proceedings." [1957] U.S. Code Cong. & Ad. News 1818. 

Since the State is a •person" as defined in the statute, 14 it 

would be a "person indemnified" if subjected to public liability 

as the result of a nuclear incident arising out of or resulting 

from activities performed pursuant to the WIPP contract. The 

State has questioned whether the broad scope of persons 

indemnified was somehow limited by a 1975 amendment to the 

definition of "person _indemnified," which inserted the phrase 

14•The term 'person' means ••• any State or any political 
subdivision of, or any political entity within a State •••• " 
42 u.s.c. S 2014(s). 
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•as the term is used in Subsection 170c.• into the first 

clause of the statutory definition of •person 

indemnified.•15 

The State has asked whether the qualifying phrase 

added in 1975 could be read to modify the entire phrase 

•nuclear incident occurring within the United States or 

outside the United States,•16 an interpretation which 

would limit the broad coverage of •person indemnified" as 

discussed above to activities indemnified pursuant to 

licenses issued by the Nuclear Regulatory Commission (NRC) 

under the authority of Section 170c. 17 The legislative 

history of the statutory definition of •person indemnified" 

makes it clear that the phrase in question was 

lSAct of December 31, 1975, Pub. L. No. 94-197, S 1, 
89 Stat. 1111. As amended the definition now reads: "The term 
'person indemnified' means (1) with respect to a nuclear incident 
occurring within the United States or outside the United States as 
the term is used in Subsection 170c., and with respect to any 
nuclear incident in connection with the design, development, con
struction, operation, repair, maintenance, or use of the nuclear 
ship Savannah, the person with whom an indemnity agreement is 
executed or who is required to maintain financial protection, and 
any other person who may be liable for public liability or 
(2) ····" 42 u.s.c. s 2014(t). 

1642 u.s.c. s 2014(t). 

1742 u.s.c. S 2010(c). 
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intended to apply only to nuclear incidents occurring out

side the United States and that as to any nuclear incident 

inside the United States (including any WIPP-related inci-

dent) the term •person indemnified' has the broad definition 

discussed above, which includes the party to an indemnity 

agreement and •any other person who may be liable for public 

liability• whether or not WIPP is subject to the licensing 

authority of the NRC. A detailed analysis of the 

legislative history of the pertinent statutory definition is 

attached hereto as Exhibit 6. 

The State has requested that DOE amend the nuclear 

hazards indemnity article in the WIPP contract to identify 

specifically the State of New Mexico as a •person indemni

fied" within the meaning of that article. In light of the 

above analysis such an amendment is unnecessary since the 

State of New Mexico clearly falls within the statutory defi-

nition of the term. However, nothing in the Price-Anderson 

Act or implementing regulations would preclude such an 

amendment. Any such amendment should be drafted to avoid 

any implication that only those persons specifically listed 

are •persons indemnified." The following addition to the 

definition section of the indemnity article immediately 

following Subparagraph (a) (3) (41 C.F.R. S 9-50.704-G(a) (3), 

Exhibit 4 would accomplish this purpose: 

0899z 

~(4) The term 'person indemnified' has the meaning 
set out in 42 u.s.c. S 2014(t) and, without limita
tion, includes the State of New Mexico, its 
municipalities and political subdivisions." 
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Since the foregoing change in the prescribed article •is 

not prohibited by statute, executive order, or administrative 

regulation and does not alter the meaning, intent or basic prin

ciples expressed in• the prescribed article, it would be permitted 

under 41 C.F.R. S 9-50.702. 

IV. Separate Indemnification Agreement with the State 

In the course of negotiations on the State liability issue, 

State officials proposed that a separate indemnity agreement be 

executed between DOE and the State whereby DOE would expressly and 

directly hold the State harmless from any WIPP-related liability. 

The State made this proposal as a possible alternative means of 

resolving its concern that it might not otherwise be covered by 

Price-Anderson indemnity agreements applicable to WIPP. A sepa

rate indemnity agreement with the State for the WIPP project and 

the State's role therein is not contemplated by applicable DOE 

regulations. Futhermore, a separate indemnity agreement is 

unnecessary in light ?f the above analysis which concludes that 

the State would be covered as a •person indemnified" under other 

agreements. Any remaining State concerns can be met by the amend

ment to the operating contract as discussed above. 

There are presently two agreements between DOE and the 

State of New Mexico relating to WIPP--Contract DE-AC04-79AL10752 

dated July 10, 1978, which provides for independent review of 

environmental and safety aspects of WIPP by the State's Environ

mental Evaluation Group, and the •Agreement for Consultation and 

Cooperation• executed on July 1, 1981. Neither contract would 
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qualify for a statutory indemnity agreement under criteria stated /"" 

in 41 C.F.R. S 9-10.5004 (Exhibit 3). In neither case is there 

•risk of liability for the occurrence of a substantial nuclear 

incident in the course of performance of the contract work" or 

•risk of liability for a substantial nuclear incident caused by a 

product delivered to or for DOE under the contract where such 

product is expected to be used in connection with a facility or 

device not covered by a statutory indemnity."18 Obviously no 

nuclear incident could occur in the course of performing either 

contract: and whatever •product" is delivered to DOE (advice, 

criticism, consultation or the like) will be used in connection 

with a facility which will (and indeed already is) covered by a 

statutory indemnity agreement. 

v. DOE's Discretion in Providing Price-Anderson Coveraqe for 

WIPP. 

The State has expressed concern that certain actions on the 

part of DOE on which the State's coverage as a •person indemni-

fied" depends are purely within the discretion of DOE. Since 

DOE's authority under Section 170d. is dependent upon DOE entering 

into indemnification agreement~ with contractors, the State would 

not be covered under the Price-Anderson Act if DOE elected to 

1841 c.F.R. S 9-10.5004 emphasis added. 
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(1) operate WIPP with its own personnel, (2) transport waste to 

the site in Federal vehicles, or (3) not include an indem

nification clause in its WIPP operator or transporter con-

tracts .19 The authority to indemnify contractual activity under) 

Section 170d. is (unlike certain NRC authority with respect to 

licensed facilities) discretionary with DOE. 

As a practical matter there is little basis for State con-

cern in either regard. Government-owned facilities in the atomic 

energy program of the United States have, since the days of the 

Manhattan Engineer District in the early 1940's, been operated by 

contractors rather than by the direct use of Government 
20 employees. Furthermore, as previously noted, DOE has already 

exercised the discretion it has under Section 170d. in favor of 

extending Price-Anderson indemnification to WIPP. All DOE 

planning to date for WIPP contemplates a contractor-operator 
21 facility covered by a Price-Anderson indemnification agreement. 

19The Government's own liability under these circumstances 
would be determined in accordance with the Federal Tort Claims 
Act, 28 u.s.c. SS 1346, 2671, et. seg. 

20see Hiestand and Florsheim, The AEC Management Contract 
Concept, 29 Fed. B.J. 67 (1969}. 

21Exhibit Si FEIS, S 6.12, pp. 6-42-43. 
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The State, however, wants assurance that DOE will not, in 

the exercise of its discretion in these matters, reverse its pres

ent intentions at some time in the future and thereby deprive the 

State of its protection under the Price-Anderson Act. The State 

has asked if DOE would be willing to enter into a stipulation to 

be filed with the court in the action now pending to the effect 

that it will operate WIPP and transport the waste to WIPP through 

a contractor and that the contract will contain the nuclear 

hazards indemnity article now included in the Westinghouse 

contract. 

While it would appear that DOE's decisions on both of these 

matters are most unlikely to be reversed, it would be imprudent 

for DOE officials to bind their successors to exercise discretion 

conferred upon them by statute in a particular manner without 

rega~d to changes in circumstances, however remote the possibility 

of such changes might be. This problem could be avoided by a 

stipulation which binds DOE to notify the State in advance if it 

should decide to change its position on either of these matters, 

to give the State its reasons for changing its position, and to 

give the State an opportunity _to comment before the new position 

is effectuated. Furthermore, the conflict resolution provisions 

of the Agreement for Consultation and Cooperation (Article IX) are 

available for resolving any differences between the parties on 

such issues should they arise. 
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On a related subject, the State has asked whether a DOE 

decision to ship waste to WIPP by Government vehicle would affect 

the State's indemnity coverage. As previously discussed, the 

State's coverage as a person indemnified flows from the indemnity 

articles in the DOE contracts for WIPP and the various facilities 

generating the waste. These indemnity articles cover nuclear 

incidents.in the course of transportation to and from WIPP facili-

ties under 41 CFR S 9-50. 704-6 (c) (2) (C) (Exhibit 4). The State's 

coverage under these articles would be unaffected by DOE's deter-

mination on whether to use contract carriers for waste shipments 

and whether to extend Price-Anderson indemnification to such 

carriers. Therefore, State coverage for nuclear incidents 

occurring during the course of such transportation is not 

dependent upon the existence of a Price-Anderson indemnification 

agreement in any contract between DOE and a private carrier. If 

the State is liable in whole or in part for a transportation 

accident causing a nuclear incident, that liability would be 

covered, even in the case of a shipment by Government vehicle. If 

the Government is the only party liable for a transportation 

accident arising from a Government shipment, that liability would 

not be covered by Price-Anderson, but would be actionable by any 

party suffering injury or damage (including the State) under the 

Federal Tort Claims Act without monetary limitation on the amount 

of recovery. 
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VI. Waiver of Defenses in the Event of an Extraordinary Nuclear 

Occurrence 

The State has asked that this opinion specifically address 

the application of Section 170n. of the Act, 22 the so-called 

•waiver of defenses• provisions and the implementing language of 

the applicable indemnity articles to the WIPP project. This pro

vision, which simplifies the determination of liability on the 

part of persons indemnified in the event of a nuclear incident 

which arises under certain enumerated circumstances and which is 

determined to have been an "extraordinary nuclear occur

rence, •23 was added to the Price-Anderson Act by a 1966 

amendment. 24 

Ordinarily legal liability covered by Price-Anderson 

indemnification agreements is determined in accordance with the 

applicable tort law of the state where the accident or injury 

2242 u.s.c. S 2210(n). 

2342 u.s.c. s 2014(j). 

24Act of October 13, 1966, Pub. L. No. 89-645, § 3, 
80 Stat. 891. 
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occurred. 25 However, in the special circumstances enumerated in 

Section 170n. and implementing indemnity provisions26 the 

ordinary rules of state law are replaced by a federal standard for 

determination of indemnified liability. These •waiver of 

defenses• provisions27 simplify liability determinations in the 

event of a nuclear incident determined to have been an 

•extraordinary nuclear occurrence• under damage criteria to be 

prescribed by the responsible agencies (now NRC and 

25oiscussing the law prior to the enactment of S 170n., the 
legislative history of the amendment notes: 

"Since its enactment by Congress in 1957 one of the cardinal 
attributes of the.Price-Anderson Act has been its minimal 
interference with State law. Under the Price-Anderson system, 
the claimant's right to recover from the fund established by 
the act is left to the tort law of the various States; the 
only interference with State law is a potential one, in that 
the limitation of liability feature of the act would come into 
play in the exceedingly remote contingency of a nuclear inci
dent giving rise to damages in excess of the amount of f inan
cial responsibility required together with the amount of the 
governmental indemnity.• [1966] U.S. Code Cong. Ad. News 3206. 

2641 C.F.R. S 9-50.704-6(d), (e) (Exhibit 4). 

27While the term •strict liability" is not used, S 170n 
permits DOE to incorporate in indemnity agreements waivers for 
inter alia, •any issue or defense as to conduct of the claimant or 
fault of persons indemnified." 42 u.s.c. S 2210(n) (1) (i). 
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meaning of the Act, and have Price-Anderson indemnity cover

age. 31 The wastes to be shipped to WIPP are •special nuclear 

~ material• or •byproduct materiai.• 32 Therefore, a nuclear 

incident occurring in the course of such transportation would, if 
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determined to be an •extraordinary nuclear occurrence• invoke the 

waiver of defenses provisions. 

On the other hand, a nuclear incident at the WIPP site 

could not invoke the waiver of defenses provisions since WIPP 

itself will be neither a •production or utilization facility" for 

purposes of Subsection (1) (a) of Section 170n. nor a "device" for 

purposes of Subsection (1) (c). It is important to bear in mind, 

however, that the 1966 amendments in no way limited Price-Anderson 

coverage to extraordinary nuclear occurrences or to nuclear inci-

dents occurring under the circumstances enumerated in Sec-

tion 170n. While the waiver of defenses provisions would be 

inapplicable to a nuclear incident at the WIPP site, such an 

incident would still be covered by basic Price-Anderson coverage 

with the liabilty of persons indemnified determined in accordance 

with the applicable tort law of the State of New Mexico. 

31These facilities are discussed in footnote 11 above. 

32TRU waste always contains special nuclear material and 
sometimes byproduct material. HLW contains special nuclear mate
rial or byproduct material and sometimes both. (42 u.s.c. 
SS 2014(e} and (aa)). 
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VII. Price-Anderson coverage for Theft or Sabotage. 

The State has asked whether, and to what extent, damages 

and injuries caused by criminal acts, such as theft or sabotage, 

directed against WIPP operations and related transportation would 

be covered by applicable indemnity agreements. Under the Price

Anderson system the extent of the authorized indemnity is pre

scribed by the statutory definitions of the key terms "nuclear 

incident,• 33 "public liability," 34 and •persons 

indemnified.• 35 

None of these statutory definitions would preclude coverage 

merely because the acts causing the nuclear incident and resulting 

public liability on the part of persons indemnified were criminal 

in nature. Thus, for example, damages caused by dispersal of 

material from the WIPP site or a transport vehicle by the explo-

j sion of a planted bomb at the site or in the vehicle would be 

covered. In the case of successful theft and diversion of mate-

J 

I 

I 
I 

I 

I 
I 
I 

rial from the site or from a transport vehicle, the answer is less 

cleare A possible limitation on coverage in such cases arises by 

implication from language in the statute and the prescribed 

3342 u.s.c. s 2014(q). 

3442 o.s.c. S 2014(w). 

3542 u.s.c. s 2014(t). 
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indemnity article indicating that the public liability covered is 

that •arising out of or in connection with contractual activity, 

which includes in the course of transporation, of source, special 

nuclear or byproduct materials to or from a contract loca-

tion. •36 The question raised by these words of limitation would 

be whether damage done after nuclear material is stolen from the 

place of contractual activity or the planned routes of trans

poration would be considered damage •arising out of or in connec

tion with contractual activity.• 

A similar question raised in the context of activities 

licensed by NRC was rather thoroughly analyzed in a 1975 document 

entitled "Nuclear Regulatory Commission Staff Study Concerning 

Financial Protection Against Potential Harm Caused by Sabotage or 

Theft of Nuclear Materials.• 37 This study concluded that, while 

damage resulting from sabotage or attempted theft from the site of 

licensed activity or a planned transportation route is covered by 

Price-Anderson, damage caused after successful theft is not. 

3642 U.S.C. S 2210 (d); 41 C.F.R. S 9-50. 704-6 (c) (2) (ii) (C) 
(Exhibit 4) • 

37Reprinted in Hearings on H.R. 8631, Joint Committee on 
Atomic Energy, 94th Cong., 1st Sess. 455-524 (1975). 

38a.R. Rep. No. 1306, 93d Cong., 2d Sess. 3 (1974). 
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The NRC staff study was prompted by a 1974 proposal to 

amend the Price-Anderson Act to clarify coverage for damages 

caused by material that is •illegally diverted from its intended 

place of confinement.• 38 The amendment passed the Senate, but 

'., ./' 

f was deleted in conference pending further study. This 1974 

legislative history and the NRC study it prompted currently leaves 
'! 
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uncertain the applicability of Price-Anderson indemnity in the 

case of successful theft and diversion of material from the site 

or transport vehicle. 

VIII. Recovery of State Clean-up Costs 

The State has taken the position that it should be compen

sated by the Federal Government for all costs the State might 

incur in connection with clean-up activities following a radio

logical accident relating to WIPP. The State has questioned 

whether Price-Anderson indemnification can assure it of full cost 

recovery in a situation in which the State might find itself both 

a claimant for its own clean-up costs and a potential defendant 

and person indemnified whose negligence may have been partly 

responsible for the accident (e.g., negligent road or bridge 

maintenance discussed above). In the State's view it would 

normally have a valid claim under State law for clean-up costs 

3Ba.R. Rep. No. 1306, 93d Cong., 2d Sess. 3 (1974). 
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against a person whose negligence caused an accident. However, 

the State is concerned that such a claim could be defeated under 

certain circumstances by a valid defense of contributory or com

parative negligence. 

Absent an •extraordinary nuclear occurrence• invoking 

waivers as discussed above, all applicable State law defenses are 

ordinarily available to a person indemnified in determining 

whether such person has public liability covered by the 

Price-Anderson indemnity. If the State's claim is, under the 

circumstances of the particular accident, amenable to such 

defenses, the liability to the State of other parties could be 

precluded and indemnity coverage unavailable. The State has 

asked, in light of this potential noncoverage, that DOE indemnify 

the State for clean-up costs not covered by Price-Anderson. 

OOE's policy on entering into indemnity agreements under 

its general authority (i.e., authority other than that conferred 

by the Price-Anderson Act) is set out in 41 C.F.R. § 9-10.5011 

(Exhibit 3). DOE's liability under such indemnity agreements, 

unlike Price-Anderson coverage, must be nexpressly subject to the 

availability of appropriated funds." Furthermore, the extending 

of such indemnity to the State would require the approval of the 

Secretary or his designee under 41 C.F.R. S 9-10.SOll(d). The 

policy questions which would be raised in connection with Secre

tarial approval of such a indemnity agreement might be better 

raised in the context of ongoing discussions under the Stipulated 

Agreement of the relative roles and responsibilities of the State 
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and the Federal Government for emergency response to radiological 

incidents in New Mexico. Resolution of these issues in their 

proper context may render moot the indemnity question. 

IX. DOE-Required Financial Protection - Potential Application 

to WIPP Nuclear Incidents 

Section 170d. authorizes DOE in connection with authorized 

indemnity agreements to "require its contractor to provide and 

maintain financial protection ••• to cover public liability aris

ing out of or in connection with the contractual activity" and 

provides that if such financial protection is required, the 

authorized indemnity covers •claims above the amount of the finan

cial protection requirea.• 39 Therefore, the prescribed 

indemnity article provides that indemnification applies "[t]o the 

extent that the contractor and other persons indemnified are not 

compensated by any financial protection, permitted or required by 

DOE ••• " 40 The maximum aggregate liability of all persons 

indemnified in a single nuclear incident is equal to the author-

ized indemnity coverage of $500 million, except in cases in which 

DOE has required the contractor to maintain financial protection, 

in which cases the maximum aggregate liability figure is increased 

3942 u.s.c. S 2210(d). •The term 'financial protection' 
means the ability to respond in damages for public liability and 
to meet the costs of investigating and defending claims and set
tling suits for such damages." 42 u.s.c. S 2014{k). 

4041 C.F.R. S 9-50.704-6(c) (1) (Exhibit 4). 
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by the amount of such financial protection, up to an additional 

$60 million~ 41 

The State has asked two questions pertaining to the 

financial protection provisions of the Act. First, the State is 

concerned that financial protection, such as appropriations or 

liability insurance, which the State may have and which might be 

potentially applicable to its liability in the event of a 

WIPP-related nuclear incident, would have to be exhausted before 

its indemnity coverage as a •person indemnified" under the WIPP 

operating contract would apply. Second, the State has asked 

whether DOE can require its operating contractor for WIPP to pro-

vide financial protection, such as nuclear liability insurance, in 

the amount of $60 million and thereby increase the maximum protec

tion available to the public from $500 million to $560 million. 

Neither the Act nor the implementing indemnity article 

would require that State-provided financial protection be applied 

to its public liability before the indemnity coverage would 

attach. The financial protection that must be so applied before 

indemnification is only that financial protection which DOE "may 

require its contractor to provide and maintain," 42 and that 

4142 u.s.c. S 2210(e). 

4242 u.s.c. s 2210(d). 
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•permitted or required by DOE or the Nuclear Regulatory Commis

sion. w43 As discussed above, the State will be covered, not as 

a DOE contractor, but as a •person indemnified• under DOE's 

operating contract for WIPP. DOE has no authority under the Act 

to require (or permit) such non-contractor •persons indemnified" 

to maintain financial protection, and the Act does not require 

that financial protection which such persons indemnified might 

elect to maintain be applied before indemnity coverage becomes 

operative. 

In response to the State's second question, the Act would 

clearly authorize DOE to require its WIPP contractor to maintain 

financial protection in the form of nuclear liability insurance in 

:J the amount of $60 million. Such requirement would, as the State 

has noted, increase overall protection for the public from $500 

l million to $560 million for a single nuclear incident. However, 

I 
I 
I 

under current Department policy, "DOE contractors with whom statu-

tory indemnity agreements ••• are executed will not normally be 

required or permitted to furnish financial protection by purchase 

of insurance to cover public liability for nuclear incidents." 44 

The above policy reflects the fact that the cost of such 

insurance, if required, would normally be borne entirely by the 

4341 C.F.R. s 9-50. 704-6 (c) (1) (Exhibit 3). 

4441 C.F.R. S 9-10.SOlO(a) (Exhibit 3). 
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Government, and the general policy of the Government to be self

·1nsured as to the risks associated with its operations. There is 

no reason readily apparent, however, why an exception to this 

policy could not be made for the WIPP project as a part of the 

overall resolution of State concerns under the Stipulated Agree

ment. It would be inappropriate in this opinion to undertake the 

cost-benefit analysis which would be required to properly evaluate 

the State's proposal. 

x. Settlement and Litigation Costs 

The State has asked whether the entire indemnity fund of 

$500 million (or $560 million if financial protection is required) 

would be available for making payments to claimants who have suf-

fered injury or damage as a result of a nuclear incident, or 

whether the fund could be reduced to the extent of costs incurred 

by persons indemnified in settlement or defense of the claims. 

Prior to 1975, Section liOd. of the Act authorized DOE to provide 

contractual indemnification "in the amount of $500,000,000, 

including the reasonable costs of investigating and settling 

claims and defending suits for damage •••• " 45 In 1975 

Section 170d. was amended to provide for authorized DOE indemnity 

45Act of September 29, 1965, Pub. L. No. 89-210, s, 2, 79 
Stat. 855. 
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settling claims and defending suits for damage.• 49 The failure 

to amend Section 170e. can only be attributed to oversight, and 

the resulting ambiguity has been reconciled by the DOE in its 

Procurement Regulations in a manner consistent with the obvious 

Congressional intent. 50 

XI. State Recommendations for Amendments to the Price-Anderson 

Act. 

During the discussions of the State liability issue State 

representatives made a number of recommendations for amendment of 

the Price-Anderson Act to improve the public protection afforded 

by the Act. (See Exhibit 1 pp. 5-6.) 51 The State has asked for 

DOE assistance in presenting its recommendations to the Congress. 

In 1975 Congress provided that NRC "shall submit to the Congress 

by August 1, 1983, a detailed report concerning the need for 

continuation or modification of the provisions of [Price

Anderson]. "52 DOE will be submitting comments to NRC prior 

4942 u.s.c. S 2210(e). 

SOin offering the amendment in question on the Senate floor, 
Senator Hathaway stated: •My amendment specifically excludes 
these [settlement and litigation] costs from any determination as 
to when the overall liability limitation has been reached." 121 
Cong. Rec. S 22336 (daily ed. December 16, 1975). 

SlA number of the State's suggestions are the same as or 
similar to those recently made by the Comptroller General of the 
United States in a report to Congress, B-197742, September 14, 
1981. 

5242 u.s.c. s 2210(p). 
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to final issuance of this report. I "have no legal objection to 

DOE's including the State's recommendations in its submission to 

NRC or otherwise assisting the State in bringing its views on 

these matters to the attention of the Congress. However, it 

should be understood that the DOE retains its r~ght to express 

its own views on these matters and that any assistance it may 

render to the State does not necessarily require or imply DOE 

concurrence in any of the State's views on amendment of the 

Price-Anderson Act. 

~9) '"~~ 
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31uses§1324 MONEY AND FINANCE 

In subsection (b), the words "appropriation made by this section" are 
substituted for "the appropriation to the Treasury Department entitled 
'Bureau of Internal Revenue Refunding Internal-Revenue Collections'" 
to eliminate unnecessary words. 

INTERPRETIVE NOTES AND DECISIONS 

Refund by Internal Revenue Service of line 
paid pursuant to conviction for violation of 
wagering tax statutes, which refund was ordered 
in connection with subsequent vacation of judg
ment, should be charged against account Re
funding Internal Revenue Collections rather than 
account Refund of Moneys Erroneously Re-

ceived and Covered, since initial receipt of line 
by IRS was apparently treated as internal reve
nue collection and other account is available 
only when refund is not properly chargeable to 
any other appropriation. (1976) 55 Op Comp 
Gen 625. 

SUBCHAPTER III. LIMITATIONS, EXCEPTIONS, AND 
PENALTIES 

§ 1341. Limitations on expending and obligating amounts 
(a)(l) An officer or employee of the United States Government or of the 

District of Columbia government may not-
(A) make or authorize an expenditure or obligation exceeding an 
amount available in an appropriation or fund for the expenditure or 
obligation; or 
(B) involve either government in a contract or obligation for the 
payment of money before an appropriation is made unless authorized 
by law. 

(2) This subsection does not apply to a corporation getting amounts to 
make loans (except paid in capital amounts) without legal liability of the 
United States Government. 

(b) An article to be used by an executive department in the District of 
Columbia that could be bought out of an appropriation made to a regular 
contingent fund of the department may not be bought out of another 
amount available for obligation. 
(Sept. 13, 1982, P. L. 97-258, § 1, 96 Stat. 923.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Prior law and revision: 

Revised Section Source (USCS) Source (Statutes at Large) 

1341(a) ........... 31:665(a), (d)(2)(1ast sentence 
related to spending and ob-
ligations) ................ R.S. § 3679(a), (d)(2)(1ast sentence 

related to spending and obliga
tions); Mar. 3, 1905, ch. 1484, 
§ 4(1st par.), 33 Stat. 1257; Feb. 
27, 1906, ch. 510, § 3, 34 Stat. 
48; restated Sept. 6, 1950, ch. 
896, § 1211, 64 Stat. 765. 

1341(b) ........... 31:669(words after semicolon) Aug. 2~. 1912, ch. 350, § 6(words 
after semicolon), 37 Stat. 414. 
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JOINT RECORD OF FIRST NEGOTIATION SESSION 

ON THE ISSUE OF 
STATE LIABILITY 

WASTE ISOLATimJ PILOT PLANT 

November 12, 1981 

EXHIBIT 1 

The New Hexico Attorney General's position is that the 
Fed€ral Govcrr.r..ent should inder:mify and hold harmless the State 
of New Mexico for any liability it might sustain as a result of 
WIPP activities (State Position Papers, October 5, 1981). It is 
DOE's posi.tion thB~ the State, as a person indemnified, under the 
Price-Anderson Act would be protected under the Act and imple~e~t
ing DOE indemnity ag'!'ee~2nts from bearing the financial burde-:L of 
any "public liability" it might sustain as a result of a nuclear 
incident at the WIPF site or in the co~rse of trar.sportation of 
waste material to or fro:n WIPP (DOE Response to State Position 
Papers, November 6 ,- 1981). This issue ·was c:Hs1~usseo at a !:lee ting 
on November 12, 1981, at the State Capitol in San~a Fe. At this 
meeting the S~ate ~as represented by Joseph F. Canepa, De?~ty 
Attorney Ger.e'!:"al. and Br:.:ce Th::cne. As >istant Attorney C:C'r.e::-.:i.l. 
Do-;;' '°'d' .......... ,--.l 1-y T"--··---·,,... C"ct. •• ,..j,.._ ,..,...,,.;,...- .... ~.-"~°"'°'°"!'"?CY' ::("'IY' 

.., y. J Lt=t-J..Lt:::!::>C"'°'Lc:u u .:...1~-·"c.: .. •· ••. : .. •i-t...~'-•, "- ...... ..:>-'-- .... -··- ·--··- 0 .... - .;.. #-
Projects and Energy Programs, • .;.Lo, and John f. Xc:;ett, Assista·:t 
Chief Counsel, ALO. ·. 

The State representatives outlined their remaining conce::-ns 
rel~ting to the protectior. afforded under the Price-Andersnn Act 
and suggested various steps which DOE might take to mini~ize or 
eliminate those concerns. The Attorney Generai's concerns wc:-e 
divided into t~o categcries--those expressed on behalf of the 
State Government as a party pctentially liable for ~·JIPP accidents 
(e.g., for improperly main:ained ro~ds and bridges or State 
negligence for consulting and cooperating with DOE on the project 
and as a result being fo~nd to be a joint tort fcaso0 a~d those 
expressed on behalf of the public as the ultiwate beneficiaries 
of Price-Anderson protection. 

A. State Concerns 

1. Is DOE authorized to extend Price-Ar.d~rson :i.nder.mi ty 
coverage to the operation of a dispos~l f~cility f~r defense waste 
and, if so, would the State be covered as a ''person inde:nnifi€c" 
under the applicable indemnity agreer:ients '? '!bis concern could be 
met by one or more of the follo~ing actions: 

a. A form.:il opinion should be issued by the DOE General 
Counsel on DOE' s author"i.tv to cxt~nd Pricc-t...nJcrson indc~nific<:
tion for WIPP ouerDtion~ ~nd th~ s~a:c of Uew ~icxico's st~~us ns 

·a "person inde.mnific-d" under the ind er.mi t:r 2e;rcc~cnt:.. This for
mal opinion should address all of the qu~stio~s r~~5ed by the 
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State in these discussions covering interpretation of the Price
Anderson Act and implementing inde~nity agreements as applied to 
WIPP, including the issue discussed in paragraph 1 of the 
Jac,obvitz/Bingaman letter of March 29, 1978 (Attachment B to the 
DOE response of November 6, 1981), of wl:.c·-:.:her a 1975 amendment 
to the statutory definition of "person i:<' emnified11 would pre
clude coverage of persons who are not p~'.. ·.: ies to an indemnity 
agreement for a DOE facility. The concL~::--ence of the Department 
of Justice, as a minimum, and the Comptroller General, if pos
sible, should be obtained on this formal opinion of the DOE 
General Counsel. 

b. An amendment should be executed to the present WIPP 
contract between DOE and Westinghouse and included in any new 
operating contract for WIPP upon completion of its construction 
which amendment expressly recognizes that th€ State of New Mexico 
is included among the "persons indemnified" under the Price
Anderson indemnity article of that contract, and that the indem
nity provision does apply to the DOE WIPP project even though it 
is not an NRC licensed facility. 

c. A separate Price-Anderson indemnity agreement for 
WIPP between DOE and the State of New Mexico should be executed. 
This agreement could be made a part of either the Consultation 
and Coo?2ratieir-. Ag-r-~c::::cnt o:::- the EEC ccntrcct or both. (The 
specific form of the agreement was not discussed.) 

2. The State's coverage as a "person indemnified11 is 
contingent upon DOE's decision to contract with persons outside 
the Govern.~ent for activities relating to WIPP (including pro
duction, packaging, and transportation of the waste and operation 
of the WIPP facility) and to insert a Price-Anderson indemnity 
provision in the appropriate contracts. Recognizing that DOE's 
decisions in this area are discretionary, the State needs assur
ance that DOE will carry out such operations through contractors 
and will insert indemnity provisions in the appropriate contracts. 
Recommended courses of action to meet this concern were the 
follo\·.:ring: 

a. A separate indemnity agreement should be executed 
with the State (See l.c.). 

b. DOE should agree in a Stipulation to be filed with 
the Court in the State's action now pending that it will include 
a Price-Anderson indemnity agreencnt in the appropriate WIPP con
tracts. The State's preference would be th~t DOE agree to include 
the indemnity provision in all of its contracts pertaining to 
WIPP, including all contracts with carriers, producers and pack
agers of waste. However, if the fornal opinion of the DOE General 
Counsel (See l.a.) is sufficiently clear that an indemnity 
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who could be liable for a nuclear incident arising from WIPP 

I 
operations, an agreement to indemnify the operating contractor 
would probably suffice. 
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c. DOE should agree by Stipulation filed in Court to 
notify the State of its intent to enter into the contract or con
tracts covered by 2.b. so that it can assure itself of the 
stipulated coverage. 

d. DOE should stipulate that it will not ship waste to 
WIPP in Government-owned and operated conveyances or, in the 
alternative, eive assurance, through its formal legal opinion 
(1.a.), that its decision to do so will not preclude coverage of 
the State of New Mexico as a person inderr.nified for public lia
bility it may sustain as the result of a waste transportation 
accident. 

e. DOE should stipulate that it will engage an operating 
contractor for WIPF or, if it decides to operate WIPP with 
Government forces, that it will enter into a separate indemnity 
agreement with the State (See 2.a.). 

3. The for~2l DOE legel opinioP (1.a.) shoulrl discuss the 
application of the waiver ·of cief ens es ;;rovisions of Sec L.i.011 l 7 Cn. 
of the Act (42 U.S.C. § 2210(n)) and imple~cnting ir.dc~nity agree
ments to WIP? and related transportation. Are the DOE facilities 
from ·which WIPP waste is to be shipped "production or utilization 
facilities" within the meaning of the Act? Is the waste itself 
"special nuclear material or by-product material"? What is the 
affect of these provisions on State indemnification? 

4. DOE should stipulate in an agreement filed in Court that 
only waste from a "production or utilization facility" as defined 
in the Act, which waste is either "special nuclear material or 
by-product material" as defined in the Act will be stored at or 
transported to or from the WIPP facility. 

5. The fornal DOE legal opinion should address the question 
of indemnity coverage for damage arising from acts of theft or 
sabotage. The State would urge DOE to interpret Section 170d. 
and implementing DOE indemnity agreements more broadly in its 
formal opinion than did the 1975 NRC study of this question in 
the context of licensee operations. (The NRC study concluded 
that indemnity coverage would apply to a nuclear incident occur
ring in the course of a crimin~l act at the site of licensed 
activity or along normal transportation routes, but not to da~age 
caused after the material is successfully diverted fro~ such loca
tions.) If such an opinion is obtained, specific amendments to 
the DOE contr~ct(s) for WIPF operation should be made to m~ke this 
coverage clear. If DOE cannot conclude that da~ages after a 
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successful criminal diversion are covered by DOE indemnity, then 
a clarifying amendment to the Price-Anderson Act should be recom
mended to Congress (See Part B, Item 3, below). 

6. It is the State's position that it should be compensated 
by the Federal Government for all costs of clean-up or emergency 
response activity conducted by the State after a transportation 
or on-site operational accident. Ordinarily the State could 
recover clean-up costs from the party liable for the accident and 
that party's liability would be covered by applicable Price
Anderson indemnity provisions. The State's concern is that its 
claim, and Price-Anderson coverage, may be defeated by a valid 
defense of comparable or contributory negligence asserted by 
defendants (including the Federal Government) if the act~ or 
omissions of the State (e.g., negligent State emergency response, 
faulty road maintenance or the State's consultation and coope~a
tion) were a contributing cause of the accident. (The DOE 
response to the State's position papers acknowledged that State 
law defenses would be available to a person indemnified, absent 
an "extraordinary nuclear occurrence" involving the waivers of 
§ 170n.) Also, injuries sustained by members of the State's 
emergency response and clean-up teams may not be covered by 
Price-Anderson indemnity. The State wnnts to be assured that it 
will be compensated by the Ft!dt2ro.l Gove~r .. "1:c~t -=or- clec.n-,sp cind 
emergency response costs, including claims paid to its injured 
employees, if such costs are not covered by Price-Anderson and 
even if the State is contributorily or comparably negligent. 

· 7. If the State incurs costs pursuant to a precautionary 
evacuation because of a threatened nuclear accident which does 
not materialize because there is no release of radiation, sue~ 
costs would not be covered by Price-Anderson because they ~ould 
not be the result of a "nuclear incident, 11 within the meaning of 
42 U.S.C. § 2014(q). The State would like a separate agree~ent 
from DOE to reimburse it for these costs. It would also like to 
see a reco:nmendation made to Congress to broaden the statutory 
definition of a "nuclear incident" to cover such cases. (The 
GAO report of September 14, 1981, ·which was Attachment C to 
DOE's response to the State position papers, has already recom
mended such legislation.) 

8. The formal DOE legal opinion should assure the State that 
it will not be required to exhaust its own financial protection 
(e.g., liability insurance) before it is covered as a "person 
indemnified" under the indemnity agreement(s) between DOE and one 
or more of its contractors. 

9. The formal DOE legal opinion should assure the State that, 
as indicated in the prescribed indemnity provisions, the entire 
500 million dollars of indemnity coverage will be avnilable to 
pay claims and will not be reduced by the costs of processing and 
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defending claims. (t-Thile the currently prescribed DOE indemnity 
agreements so provide, the statute itself may be ambiguous.) 

B. Public Concerns The State representatives acknowledged that 
most of the public concerns would have to be addressed by Congress 
in appropriate amendments to the Price-Anderson Act. The State is 
aware of the "detailed report concerning the need for continuation 
or modification of the provisions" of the 'Price-Anderson Act which 
Section 170p. (42 U.s.c: § 2210(p)) requires NRC to submit to 
Congress by August 1, 1983. DOE has advised the State of NRC's 
intent to obtain DOE recommendations for inclusion in that report, 
and that DOE's report to NRC would be an appropriate vehicle for 
advising Congress of New Mexico's views on these matters. The 
specific concerns mentioned were the following: 

1. The 500 million dollar limit is not adequate to assure 
compensation for all injuries and damages which might be sustained 
in a nuclear incident. These corrective measures were suggested 
by the Attorney General's representatives. 

a. Amend the Act to increase the limit in an amount 
sufficient to account for inflation which has occurred since 
1957 when·the limit was originally set. (The GAO report of 
Septe~ber 14, 1981, concluded (p. 9) that inflation has shrunk 
the limit to 1P3 million in 1957 dollars.) 

b. Amend the Act along the lines recommended by GAO in 
its September 14, 1981, report so that maxirr.u~ available coverage 
through Government indeonity for a nuclear incident occurring in 
the course of DOE contract operations would be equal to that then 
available, through the insurance pools, for an incident occurring 
in the course of NRG-licensed activity. 

c. Apart from Congressional action, DOt should exercise 
the authority it already has under § 170d. of the Act (42 U.S.C. 
§ 2210(d)) to require its WIPF op€rating contractor to purchase 
60 million dollars in nuclear risk insurance. Such action would 
have the effect of raising the limit for a WIPF related nuclear 
incident from 500 million dollars to 560 million dollars. (The 
State is aware that current DOE policy is not to require or per
mit its contractors to purchase such insurance at Government 
expense. DOEPR § 9-10.5010(a), Attachment D to DOE Response, 
November 6, 1981. It is the State's position that an exception 
to this policy should be made to demonstrate DOE's concern for 
the adequacy of public protection in Ne~ Mexico.) 

2. Amend Section 170n. of the Act (42 U.S.C. § 2210(n)) to 
make the waiver of defenses provisions applicable in the event 
of an "extraordinary nuclear occurrence" at the WIPP site. (The 
current law would preclude such application because WIPP is not 
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a "production or utilization facility.") The State's objective 
cor.ld be accomplished by amending Section 170n.(l)(a) to include 
a 'nuclear waste disposal facility" or by amending the entire 
section to make the waiver provision applicable to any "nuclear 
incident" which meets the "extraordinary nuclear inCident" cri
teria, rather than restricting the waivers to nuclear incidents 
occurring under the three particular circumstances mentioned in 
I 170n.(l). Also, DOE's regulations stating the criteria for an 
"extraordinary nuclear occurrence" should be made less stringent. 

3. Amend the Price-Anderson Act as necessary to make the 
indemnity provisions applicable to da~ages or injuries sustained 
after material is successfully diverted by crimir.al acts (terror
ism, theft or sabotage) from the site of contract activity or 
normal routes of transportation. 

4. Increase the "cap" on the waiver of the defense of the 
statute of limitations in the event of an extraordinary nuclear 
occurrence beyond the present period of twenty years from the 
date of the incident. (Section 170n.(l)(iii)) 

5. Enact an appropriate amend~ent to the Price-Anderson Act 
or the FedPral Tort Claims Act. or both, so that the i;,\i·ai·\i·er of 
defenses pLuvisions of S8ctiou.l70n. ~ould apply :c the Fcdcr2l 
Government's o·.,m liability in the event of an extraordinary 
nuclear occurrence. 

, , 

6. Amend the definition of a "nuclear incident" to make it 
clear that a threater.ed release which does not occur, but because 
of which evacuation costs are incurred, would be eligible for 
indemnity coverage. (See GAO report of September 14, 1981, pp. 
10-11, where the same reco-;:mnendation was made.) 
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JOINT RECORD OF SECOND NEGOTIATION SESSION 
ON THE ISSUE OF 
STATE LIABILI'1'Y 

WASTE ISOLATION PILOT PLANT 

January 19, 1982 

EXHIBIT 2 

I 

I The second negotiation session on the issue of State liability 

was held on the afternoon of January 19, 1982, in the offices of the 

I Chief Counsel, Albuquerque Operations Office, DOE. The State was 
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represented by Joseph F. Canepa, Special Assistant Attorney General, 

and Mr. Robert H. Neill of the Environmental Evaluation Group. DOE 

was represented by John F. McNett, Assistant Chief Counsel. 

At the begi~ning of the meeting Mr. McNett advised the State 

representatives that the DOE Office of the General Counsel had agreed 

that a formal opinion of the General Counsel could be prepared to 

address the legal issues raised by the State in the first negotia~ion 

session on State liability held on November 12, 19$1, and that 

Mr. McNett had been requested to draft that opinion. The State's 

representatives were also advised that DOE would seek to obtain the 

formal concurrence of the Department of Justice in the DOE General 

Counsel's opinion. It was further agreed that DOE would bring to 

the attention of the Congress any recoornendations the State may 

want to make for amendment of the Price-Anderson Act after consid-

eration of the General Counsel's opinion, either through the detailed 

report to be submitted by August 1, 1983, under the provisions of 

Section 170p. of the Atomic Energy Act, or by other appropriate meuns. 
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During the remainder of the meeting State and DOE representatives 

agreed upon the following list of specific issues to be addressed in 

the proposed DOE General Counsel's opinion. 

1. The authority of DOE under the Price-Anderson Act to extend 

indemnity coverage to operation of the WIPP facility and related 

transportation. 

2. That the term "persons indemnified" as used in the Act and 

implementing indemnity agreements includes persons who are not 

parties to indemnity agreements and, in the case of WIPP, would 

include the State of New Mexico. 

3. The::. t DOE' s authority to cover :'persons indemnified" other 

than parties to indemnity agreements is not restricted by a 1975 

amendment to the statutory definition of the term "persons inde:nni

fied." 

4. The appropriateness of amending the existing Westinghouse 

contract, or the standcrd indemnity article in any contract for 

operation of WIPP, to provide specifically that the State of New 

Mexico is included as a "person indemnified" under such contract. 

5. The appropriateness of a separate Price-Anderson indemnity 

agreement with the State of New Mexico to cover any WIPF-related 

public liability of the State. 

6. The appropriateness of DOE's agreement, in a stipulation 

to be filed in court, that it will exercise the discretion it has 

under the Price-Anderson Act in favor of extending indemnity cover

age in WIPF-related contracts. 
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7. The appropriateness of DOE's agreement, in a stipulation 

to be filed in court, that DOE will conduct WIPP operations and 

related transportation through contractors eligible for Price

Anderson indemnity agreements or, in the alternative, that a 

separate indemnity agreement would be executed with the State to 

fill any gaps caused by a DOE decision to conduct such operations 

or transportation with Government personnel. 

8. Application of the "waiver of defenses" provisions of 

Section 170n. of the Act to WIPP, including whether waste to be 

shipped to WIPP is "special nuclear material or by-product material" 

within the meaning of the Act, and whether WIPP or the facilities 

from which waste is to be st:-ipped are "production or utilization 

facilities" under the Act. 

9. The extent to which Price-Anderson coverage under DOE 

indemnity agreements covers nuclear incidents occasioned by criminal 

acts of theft or sabotage, whether the incident occurs at the con

tract site, in the course of transportation, or after successful 

diversion of the material. 

10. Whether the State could be barred from indemnity coverage 

for its clean-up costs incurred after a transportation accident by 

a valid claim of comparable or contributory negligence against the 

State in connection with the accident (e.g., an accident caused in 

part by faulty highway maintenance). 

11. If the circumstances described in paragraph 10. could 

defeat the State's recovery, the appropriateness of a separate 
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indemnity agreement to cover State clean-up costs regardless of 
I 

State negligence. 

12. Whether any "financial protection" which the State may 

have acquired for itself must be exhausted before the Government 

indemnity available under any WIPP-related DOE contract would apply. 

13. That in the event of a nuclear incident the entire 500 

million dollars in indemnity coverage would, as indicated in DOE 

standard indemnity agreements, be available for payment of claims 

and not be reduced by the costs of processing and defending claims. 

14. The appropriateness of a DOE requirement that its 

operating contractor for '~IPP purchase 60 million dollars in nuclear 

risk insurance, thereby increasing the total public protection pack

age for a WI??-r~lated accident from 500 million to 560 million 

dollars. 

15. Whether the provisions of Section 170p. of the Act 

requiring a detailed r~port to Congress by August 1, 1983, afford 

an appropriate means for presenting State recommendations to 

Congress for amendment of the Price-Anderson Act. 

I 
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EXHIBIT 
Subpart 9-10.50 Indemnification of DOE Contractors 

§9-10.5000 Scope of subpart. 

This subpart describes the establi .. h~d policies concerning (a) indemnificarion 0f DOF. con
tractors against public liilbility for a nudei:lr ir..:id~nt arising out of or in connection wtth the 
contract activity, and 1b) indemnificiltton of DOE contra.:tors against liability for nonnudear 
risks arising out of or in connection wnh th~ contract activtty. 

§9-10.5001 Applicahility. 

(a) With respect to indemnification against public liability for a nuclear incident. the perti
nent policies and procedures sc: forth in this subpart shall be applicable in entering mto indemni
ty agreements with: 

(I) DOE contractors engaged in the operation of production or utilization facilicies; and 

(2) DOE contractors whos~ work entails the ri~k of public liability for a substantial nu
clear incident. 

(b) With respect to indemnification against liability for nonnuclear risks, the pertinent poli
cies and procedures set forth in this subpart shall be applicable in entering into mde:nmty a6ree
ments with any DOE contractors. 

§9-10.5002 Definitions. 

(a) The te-rm "DOE contractor" means any DOE prime contractor, including anv agency 
of the Federal Government with which DOE has entered into a:i interagency ag::::e:;i.::::t. 

(b) The term "construction contractor·· means a DOE contractor who is constructing an 
installation for DOE which, when comple~ed. will be a production or utilization facility. 

tc) The ter.n "nuclear incidenL" means: 

( 1) Any occurrence within the:: United States causing, within or outside the Cniied States, 
bodily injury, sickness. disease, or death, or loss of or damage to property. or loss oi use cf 
property, arising out of or resulting from the radioactive. toxic, explosive. or other hazardous 
properties of source, special nuclear, or by-product material; and 

(2) Any such occurrence outside the United States, if such occurrence involves a faciiity 
or device owned by, and used by or under contract with, the United St.ltes. 

(d) The term "person indemnified" means: 

(1) With respect to a nuclear incident occurring within the United St:ites, the person 
with whom an indemnity agreement is executed and any other person who may be li:ible for 
public liability; or 

(2) With respect to any nuclear incident occurring outside the United States. the ;-erson 
with whom an indemnity agreement is executed and any other person who may be liable for 

-public liability by reason of his activities under any contract with DOE or any project to which 
indemnification under the provisions of section 170 d of the Atomic Energy Act or' 1954. as 
amended, has been extended. or under any subcontract, purchase order, or other agreement, 
of any tier, under any such contract or project. 

(e) The term "production facility" means: 

(1) Any nuclear reactor designed or u!'.ed primarily for the formation of rlutonium or 
uranium 233; or 

(2) Any facility designed or used for the separation of the isowpes of ur:.inium or t!le 
isotopes of plutonium. except labNa!ory SL:ale facilities designed or us~d for expenment;il or 
analytical purposes only; or 
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(3) Any facility designed or used for the processing of irr3diated materials containing 
special nuclear material, except laboratory scale facilities desi~ned or used for experimental 
or analytical purposes only. 

(f) The term .. public liability'' means any legal liability (including liability for los\ of, or 
damage to, or loss of use of property which is located at the site of and used in connection 
with the contract activity ansing out of or resulting from a nuclear incident, e:o1.cept: ( 1) claims 
under State or Federal "-Orkmen ·s compensation acts of employees of persons indemnified, who 
arc employed at the site of and in connection with the activity where the nuclear incident oc
curs, and (2) claims arising out of an act of war. "Public liability" also includes damage to prop· 
eny of persons indemnified. provided that such property is covered under the terms of any 
fmancial protection that may be required. except propeny which is located at the site of and 
used in connection with the activity where the nuclear incident occurs. 

(g) The term "subst,antial nuclear incident." See §9-10.5005. 

(h) The term "utilization facility" means any nuclear reactor other than one designed or 
used primarily for the formation of plutonium or U 233. 

~ (i) The term "nuclear reactor" means an apparatus. other than an atomic weapon, designed 
·" or used to sustain nuclear fission in a self-supporting chain reaction. 

§9-10.5003 Statutory indemnity - section 170d of the Atomic Energy Act of 1954, as 
amended. 

Section l 70d of the Atomic Energy Act of 1954. as amended. authorizes DOE ''to enter into 
agreements of indemnification with its contractors for the construction or operation of produc
tion or utilization facilities or other activities under contracts for the benefit of the Cn1ted States 
involving activities under the risk ofp~blic li:ibility for a subst:mtial nuclear incident." Contrac
tors identified in §9-10.500J(a) are eligibk for such statutory indemnity. 

§9-10.5004 Authority of Heads of Procuring Activities to negotiate statutory indemnity 
agreements. 

(a) Heads of Procuring Activities are authorized to negotiate statutory indemnity agree
ments with contractors identified in §9-10.500l(a) (1). 

(b) Pursuant to §9-10.5005. Heads of Procuring Activities are authorized to enter into a 
statutory indemnity agreement whenever it has been determined that a contractor m 
sub-paragraph (2) of §9-10.5001 (a). is engaged in activities involving the mk of public 11ab1lity 
for a substantial nuclear incident. S:.ich a determination may be based upon either the risk of 
liability for the occurrence of a substantial nuclear incident in the course of pe:-formance of 
the contract work, or the risk of liability for a substantial nuclear incident caused by a product 
delivered to or for DOE under the contract where such product is expected to be used in con
nection with a facility or device not covered by a statutory indemnity agreement. If. pursuant 
to §9-10.5005, a Head of a Procuring Activity determines that ~he maximum conceivabie dam
age which could result from a nuclear incident arising in tht: course of a contra.:tor's activities 
falls between S 1 million and S60 mil lien, he shall submit the propo:.ed indemnification with a 
recommendation, and all supporting data, to the Head of the Agency or designee for appropri
ate action. 

§9-10.5005 Substantial nuclear incident. 

(a) With respect to subparagraph (2) of §Q-10.SOOl(a), and pursuant to the provisions of 
§9-10.5004, a Head of a Procuring Activity may be required to determine whether a ~trac
tor's activi.t.i.es involve the ri~k of public liability for a substant!al nuclear inc:dent and thus make 
the contractor eligible to obtain a statutory indemnity agreement from DOE. The determination 
by a Head of a Procuring Acliv1ty shall be based on the crnena in (b) below. 
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(b) Ir, after a study of the muimum conceivable damage which can result from an incident 
arising cut of or in connection with the contractor's activtties. the Hc:ad of a Procuring Activity 
concludes that the maximum conceivable damage per incident to property and persons is S60 
million or more, the contractor may be found to be under a risk of puhhc liabthty for a substan
tial nuclear incident and the Head of the Procunng Activity is authorized to e:itecute a statutory 
indemnity agreement under such a contract. If such a study of the ma:ittmum conceivable dam
age indicates a figure of Sl million or less. the contractor should not be considered to have 

./,' 

a risk of public liability for a substantial nuclear incident, and therefore. shall not be made a 
party to a statutory indemnity agreement. If the study indicates that the ma.\tmum conceivable 
damage falls between S 1 million and S60 million. the Head of a Procuring Activity will submit 
the proposed indemnificatton of such contractor to the Head of the Agency or designee with ' 
a recommendation and all supporting data. 

(c) The Head of the A~ency or designee, on such a recommendation, may take one of the 
following actions: 

(1) Determine that the contractor is under risk of public liability for a substantial nuclear 
incident and that the contractor should be extended a statutory indemnity agreement; or 

(2) Determine that the contractor should not be extended a statutory indemnity. In this 
case, the Head of the Agency or designee may authorize the Head of a Procuring Activity 
to authorize the contractor to purchase nuclear liability insurance or to offer the contractor 
a general authority indemnity agreement. 

§9-10.5006 S~tutory indemnity contract article. 

The contract article contained in §9-50. i04-6 shall be incorporated in all contracts in which 
a statutory indemnity agreement is to be included upon a determination that the contractor 
is under ri~k of public liability for the occurrence of as. ostar:tial nuclear inc1de:1r in the course 
of performance of the contract work. The contract article contained in §9-SC. "'.'Q~- "'.' shall be 
incorporated in ail contracts in which a statutory indemnity agreement is to be included upon 
a determination that the contractor is under risk of public liability only for a substantial nuclear 
incident caused by a product delivered to or for DOE, under the contract where such product 
is expected to be used in connection with a facility or device not covered by a statutory indemni
ty agreement. 

§9-10.5007 Contractual assurance. 

Heads of Procuring Activities are authorized to include in all contracts for: 

(a) Architect-engineer services in connection with the construction of a production or utili
zation facility; 

(b) The supply of component parts (including construction contracts where the \1.·ork does 
not entail the risk of occurrence of a substantial nuclear incident) for a production or uttlization 
facility; and 

(c) The supply of equipment or services which would be a part of, or contribute to. or 
be used in connection with the construction or operation of a production or utilization facility, 
assurances that DOE will enter into a statutory indemnity agreement with the contractor-~ho 
will operate a facility on It'\ completion. Assurances will be given, however, only to those con- \ \ 
tractors and suppliers who might be held liable in connection with a substantial nuclear incident ~ 1 

occurring after complet1on of the facility. The form of contractual assurance which shall be 
utilized is contained in §9-50. 704-8. 

291 



11· 
:ii . ·1 

~· I I 
~· 
~· 
iJ., 
·J .,. 

~· 
-"' ... . .], 
~· 

J 
' ~· -.;i 

l .. 
::' . ..,. 
' .s. 

-· ~ 
-: 

J 
, 
• 
' 

"'J. , . 
. J_ 
~ 

l 
t")..: 

•• Jo 

I 
-r 
.• 

I 

I 
I 
I 

·1 I, 

, 

-

U. S. DEPARDIE'"'T OF E:"OERC\' 

19-10.5008 "Representation" f'or use in subcontracts and purchase orders ol prime contractor 
Hiding statutory indemnity agreement. 

A DOE contractor with whom a statutory indemnity agreement has been executed in the 
form contained in §9-50. 704-6 may include in any of its subcontracts and purchase orders a 
representation that the \l.;ork under the prime contract is covered by a statutory indemnity 
agreement with DOE. and that this indemnity covers all persons who may be liable for put-he 
liability for any nuclear incident arising out of or in connection with the activity under the prime 
contract. A suggested form of "representation .. follows: · 

(a) The contrac!or represents that there 1s included in its pnme contract with 
DOE an indemnity agreement. entered mto by DOE under the 3uthonty of Sec11on 
170 or the Atomic Energy Act of 19.54, as amend<'d by Public Law 8.5-~!6 (1hc: 
00Price-Anderson Act"). a copy of w h1ch may be obtained from the contr3ctor [1s 
attached heretc:i); that, under said agreement. DOE h3S 3greed to mdemmf~ the con· 
tractor and other persons indemnified. mcludrng the subcontractor. against claims 
for public hab1lity (as defined in 5.11d Act) ansing out of or in connecuon with the 
eontractual activity; that the indemnity applies to covered nuclear 1m:1dents which 
(l) take place al a "1...ontract loc311on" (which term, as defined in the indemnity 
a1reement, does not include the location of the subcontractor's plant and facil1t1e~): 
or (2) arise out of or in the course of transporta11on of source:. special nuciear or 
by-product material to or from a "contract loca11on"; or (31 involve uems ;:>reduced 
or delivered under the pnme contract. The obligatmn of DOE to indemnify 1s sub
ject to the cond1uons stated m the indemnity agreement. 

(b) DOE will not approve the mclus1on. in the subcon!racts and purchase 
orden or an indemnified prime contra:tor. r.f anv prov1s1on v. hereb~ the pr: me con· 
tractor indemnifies the si;bconrractor or supplier against public habil11y for a nucie.ir 
incident because any such liabd1t)' will be co.,ered b)· the sta:utor; 1ndemn11y agree· 
111ent of the prime contract0r. ' 

§9-10.5009 Fees. 

No fee will be charged a DOE contractor for a statutory indemnity agreement. 

§9-10.5010 Financial protection requirements. 

(a) DOE contractors with whom statutory indemnity agreements under the authority of 
section 170 d of the Atomic Energy Act of 1954. as amended. are executed will not normally 
be required or permitted to furnish financial protection by purchase of insurance to cover public 
liability for nuclear incidents. except (!) that DOE contractors now covered by ms:.irance 
against such liability, with the approval of the DOE. may continue to carry such insurance: 
and (2) with the approval of the Controller. contractors engaged in the operation of DOE facili
ties may be required or permitted to furnish financial protecuon in an amount not to exceed 
Sl million. · 

(b) If nuclear liability insurance is carried by a contractor who is a Nuclear Regulatory 
Commission (~RC) licensee. DOE will pay an equitable portion of the insurance premium un
der its contract (or would include such an item in the calculation of a fixed price). but normally 
a statutory indemnity agreement would not be granted under the contract. 

§9-10.5011 General contract authority indemnity. 

(a) DOE also has general contract authority to enter into indemnity agreements with its 
contractors. Under such authority a certain measure of protection is extended to the DOE con· 
tractor against risk of liab11ity, but the a!>sumpuon of liability by DOE will be express I'.> s:.ibject 
to the availability of appropriated funds. Pnor to en:ictment of section 170 of the Atomic Ener
IY Act of 1954, as amended. this authority was exercised in a number of Atomic Energy Com· 
mission contracts and this type of indemnification remains in some DOE contracts. 
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(b) It is the policy of DOE. subsequent to the enactment of section l iO, to restrict indemnity 
agreements with DOE contractors, with respect to protection against public liability for a nu
clear incident, to the statutory indemnity provided under secuon 170. However. it is recognized 
that circumstances may exist under which a DOE contractor may be exposed to a risk of put-he 
liability for a nuclear occurrence which would not be covered by the statutory indemnity. 

(c) While it is normally DOE policy to require its contractors to obtain insurance coverage 
against public liability for nonnuclear risks, there may be circumstances in which a contractual 
indemnity may be warranted to protect a DOE contractor against liability for uninsured non
nuclear risks. 

(d) If circumstances as mentioned in paragraph (b) or (c) of this section do arise, it shall 
be the responsibility of the Heads of the Procuring Activities to submit to the Head of the Agen
cy or designee for his review and decision. all pertinent information concerning the need for. 
or desirability of, providing a general authority indemnity to a DOE contractor. 

(e) Where the indemnified risk is nonnuciear, the amount of general authority indemnity 
extended to a fixed-price contractor should normally have a maximum obligation equivalent 
to the amount of insurance that the contractor usually carries to cover such nsks in his other 
commercial operations or, if the risk involved is dissimilar to those normally encountered by 
the contractor, the amount that it otherwise would have reasonably procured to insure this 
contract risk. 

(f) In the event that a DOE contractor has been extended both a statutory indemnity and 
a general authority indemnity, the general authority indemnity will not appiy to the extent th:it 
the statutory indemnity applies. 

(g) The provisions of this subsection do not restrict or afTect the policy of DOE to pay 
its cost-reimbursement type contractors for the allow::il-ile cost of losses and expenses incurred 
in the performance of the contract work, within the maximum amount of the contract obliga
tion. 

§9-10.5012 Senice type insurance policies. 

(a) Service type insurance policies are cost reimbursement type contracts or subcontracts 
in which the insurer provides claim and loss adjustment services on a cost reimbursement basis, 
which satisfies state and Federal insurance requirements. 

(b) Service type insurance policies may be used when one or more of the following criteria 
are present and the Contracting Officer approves: 

(1) Pure risk commercial insurance is not available or, if available, cost is not considered 
reasonable; 

est. 

(2) Inherent risks in the contract are new and a part of the process of commercialization; 

(3) The service type insurance is needed to implement jointly funded projects; vr 

(4) The service type insurance arrangement is considered in the Government's best inter-
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(b) The contractor ~hall not permit any individual to ha\c 
Retricted D:ua or other clolS~1fied iniormauon. nccpt in ;i.:cor 
AIOalic: Eneray Act or 1954. as amended. and DOE's regul:i 

(c:) The 1enn "R~tn.:tcd Data .. as u~cd in 
mac:eming the de!-1itn. manufactu:c. or utr .:on of atomic we:ipon•. the 
rrod111.:1ion of special nuckar material or u;~ of special nuclear mJ1eraal in the 
production of energy. but sh:ill no ude data dcclus1fied or removed from the 
Restricted Data category pur t to section 142 of the Atomic Eneru Act o( 1954, 
uamcnded. 

his clause should be used in place of the clauses 
·security", §9-50.704-1. and "Classification··. §9-50.704-

, in contracts with educational institutions for off-site research that 
are not likely to produce Restricted Data or classified information. 

EXEIBIT 

§9-50.704-6 Nuclear hazards indemnity. 

.J 

(a) This article is incorporated into th:s contract punuant to the authority 
c:oatained in subsection 170(d) of the Atomic Energy Act of 1954, as amended 
(hereinafter called the Act.) 

(1) The definitions set out in the Act shall apply to this article. 

(2) The term .. contract location .. means any DOE facility, installauon. or 
lite at which contractual act1vtty under this contract is being earned on. and any 
co11tractor-owned or con1roll:d facility. 1nstalla11on. or site at wh1.:h the comrac:or 
i5 engaged in the performance of contr.£ctual a"'tiv:ty under this contract. 

(3) The term .. extraordinary nuclear occurrence" mean~ :in event which 
DOE ha.s determined to be an e'traordinary nuckar occ:urrenc:e 3.5 defined 1r. the 
Act. A determination of whether or not there has been ;in c,;trao~dinary nuclear 
c.ccurrence will be !?l.1de in accordance wnh the procec'·•res in Subpart E of 10 CFR 
!4{' 

(b) Ellcept as heredfter pc:-mitted or rco:med in writing by DOE. the 
contractor will not be req•..;,red to prov:de or maintain. and will not pre' ice or 
maintain at Govemmen! c'pcnse. any form of linanc:1al pro•eciion to cover public 
liability. DOE may J.t any ume require 1n writing that the contractor prov1d' :ir.Cl 
maintain financial protection of such a t) pc.. and in such amount as DOE shJll 
determine to be aprropnate to cover public liabtl1ty. ansing out of or in connection 
with the contracn:al ac:t:\lty, provided thJt the costs of such financial prmcct1on 
will be reimbursed to the contractor by DOE. 

(c) (I) To the e,;tent that the contractor and other persons indemmfied are 
1101 coznpcnsated by any finan.:1al protection. permmed or requ1n:d by DOE or the 
Nuclear Regulatory Comm1ss:on 1~RC1. DOE will indcmniiy the contractor and 
other persons inJemn:fied ag:11nst \1) cl:i.:ms for public li:ibd1ty as descnbed 1n 
subparagr:iph (2) of this pJr:igrJph (c); and (1il the reasonable (;Os ts of in\ esugating 
and settling claims and defendmg sum for dam:ige for such pubh.; liability. provided 

- that DOE's hab:lity, e'cluding such reascr.:ible costs. under all indemnity 
agreements entered into by DOE under sccuon I iO of the A.:t. in:luding this 
contract, shall not e;t;ce:d 5500 m11l1on in the aggregate for each nuc!ea: incident 
occurring withir. che L'mted States or 5100 m1l11on in the aggregate for eJch nu::lcar 
incident occurring outside the l!nned States. irrespective oi the number of penons 
indemnified in conne::uon wuh this contract. 

(2) The public liability referred to in paragraph (c)( I) of this section is 
public liability which (1) Jrises out of or in connectron wnh the contractual acuvity; 
and (ii) arises out of or results from: 

(A) A nuclear incident which tilkes place at 1 contract locauon; or 

(Bl A nuclear incident which tales place .ti an~ m"cr lrya110n .md 
wises out of or in the course of the performan.::~ of contractu:il .Jc11v1:y under this 
contr1ct b) the contr3ctor's cmpiC') :cs. md1v:dual consult.Jnts. borrowed p..-r!>llnnel 
Or Other rS<>ns or I e c uences of whose acts or Om1's1ons tor 
~le, pro~1de that such incuJ~nt 1s not covc-re y any other indemnity 
agreeznent entered into by DOE c.r the !'liRC pursu.Jn! to section 170 of the Act; 

or 
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(C) A nuclear incident which arises out of pr jn rhc course of 
tnnaponation of wurcc, spec1:1I nuclear. or by-product matenals to or from a 

11satract location. pr';v1ded such incident is .!?.e.!. covered by any 1ndemn1ty 
81fttment entered into by DOE w11h the tran•porung earner. or '•'1th .;i earner's 
orpniution acting fN the ~nelit of the tran~poning c.:1rncr. or v.-nh a la~s.ee of 
NRC, punuant to Secuon 170 of the Act; or 

ID) A nuclear incident which involves items (Such u equipment. 
material, racilitiC'S. or design or other data) produced or delivered i:nder this 
cioncract, provided such incident is not co,.ered by any other mdemnny agreement 
entered into by DOE or :SRC punuant to Section 170 of the Act. 

(d) la the event of an extraordinary nudear occurrence which: 

(!)Arises out of or rC"Sults from or occun 1n the course oft he construction, 
poaession. or operation of a producuon or uulization facility, or 

(2) Ari$C$ out of or results from or occurs in the course of transportation 
or IOIUCC material. by-product matenal. or special nuclear material to or from a 
production or u11ltz.a11on facility, or 

(3) During the course of the contract activity. arises out of or results from 
tbe possession, operauon. or use by the contractor or a subcontractor of a dc,.·1ce 
•tilizin& special nuclear material or by-product matenal. 

DOE and the contractor on behalf of itself and other penons indemnified, 
imorar as their interests appear. each agrees to wa1,.e: 

(i) Any issue or defense as to the conduct of the claim.ant or fault of 
pen0ns indemnified, inciuding. but not limned to: 

(A) Negligence; 

(B) Contributory negligence; 

(C) As.'umption of the nsk: or 

(D) Unfonec:iblc intervening causes, whether involving the conduct of a 
third person or an act of God. 

As u.~ herein. "conduct of the claimanr" includes conduct of pe~ns 
Juough whom tl':e claimant deri,.es his cause oi .a~t1on; 

(ii) Any issue or defen•e as to chantable or goverr.mental 1mmun1ty: 

(iii) Any issue or defeno;e based on any sta!utc of hmn;iucn~. 1f sL:rt rs 
instituted within 3 years from the date on "'h1ch the cl.:umant first knew. or 
reason.abl)' could h3~e known. of his injur:- or damage and the cau>e thereof. but 
in no event more than 20 ye.i.n after the date of the nuclear 1nc1de:11. ne "'a1ver 
ol any such issue or defense shall be effective regardless of "'hether sucn issue or 
defense may othen..ise be deemed junsd1ct1onal or relatmg to an clement in the 
cause of action. The waiver shall ~ JUd1c1ally enforceable in accordance with us 
terms by the claimant against the person tndemnilied. 

(e) The waiven set forth in par3graph (d) of this article: 

(I) Shall not preclude a defense based upon a failure to we reasonable 
ltepl to mitigate damages; 

(2) Shall not apply to injury or damage to a claimant or to a claimant's 
property which is intentionally su;tamcd by the claimant or "'hich result~ fron a 
auclcar incident 1J1ten1ionally and wrongiully caused by the claimant; 

(3) Shall not apply to injury to :i claimant who is employed at the sue of 
and in connection wnh the acuvlly "'here the e:\traordinary nucleu occurrence 
takes place, if benefits therefore uc cnher p:iyable or requ1ted 10 be provided under 
any workmen's compen~uon or occup.auonal disease law; 

(4) Shall not apply to any claim for punll1ve or exemplary damages, 
provided. with respect to any claim for wrongful de.:1th under .any State L:iw "'hrch 
provides for damages only pun111ve rn nature. this exclusion d~ nC'I :1pply to the 
utenl that the claimant has sustained a.:tual damages, measured by the pecuniary 
injuries resulting from such death but not to exceed the maiumum amount otherwise 
rec:overablc under such law; 

(') Shall not apply to any claim resulting from a nuclear incident 
occ:arria& ouuide the United States; 
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(6) Shall be ef'f'ective only with re1pect to those obligations set ronh in 
dlil ll&ftC!Denl and in insurance policie1, c:on1rac1s. or other proof of financial 
fl'Ollelioa; and 

(7) Shall not apply to. or prejudice the prosecution or defense of. any 
claim or ponion of claim which 1s no! w11h1n the protection afforded under ti) the 
limit of liability prov1s1ons under su~c:tlon l "'Oe of the Atomic Energy Act of 19 54, 
•&mended, and (iii the terms of this agr~ment an1 the terms of insurance pohc:1es, 
GODtncts. or other proof of financial protection. 

(I) The contractor shall give immediate written notice to DOE of any .known 
acUon or claim filed or made :igainst the contractor or other person 1ndemmtied 
for public: liability a.s defined in paragraphs (2) of section (c). Eitcept as other.i.>ise 
directed by DOE. the contr:ictor shall furnish promptly to DOE. copies of all 
pertinent papen received by the contractor or filed wnh respect 10 such actions or 
claims. When DOE sh;iJI determine that the Government will probably be required 
to make indemruty payment~ under the prov1s1ons of secuon (cl above. DOE shall 
uve the right to! and shall col!aborate wuh. the contractor and any other person 
iDdemnilied in the r,enlement or defense of any acuon or claim and shall have the 
rilht (1) to require the prior approval of DOE for the payment of any claim that 
DOE may be required to indemnif)' hereunder, and (2) to appear through the 
Attorney General on behalf of the contractor or other person indemnified in a.ny 
ection brought upon any claim that DOE may be required to indemnify here:inder, 
take chuge of such acuon. and settle or defend any such acuon. If the settlement 
or defense of any such action or claim is undertaken by DOE, the contractor or 
other person indemnified shall furnish all ri:a.sonable a:;s1stance an efTecung .. 
tenlcment or ~rting a defense. 

(g) The indemruty provided by this article shall not apply to public liabihty 
arising out of, or in connecuon w11h. any activ11y that lS performed at a licensed 
t.cilit}', and that is covered by a ~uclear Regulatory Com.'IDSS1on 1ndemn1ty 
aarcement authorized by Scc:1cn 1 iO of the Act. 

(h) The ot-!igat1on5 of DOE under thts an:- 1e shali not be affe-c:tec! by ar.y 
failure on the p&rt of the contractor to ful:111 its obl:g:mor. und.:r this contract and 
&hall be unaffected by the death, d1!Mlblltty, or termir.auon of exi~tem:e cf the 
CODtra.ctor, or by the compleuon, termination or exp1ra11on of tills contract. 

(i) The panics to this contract enter mto this article u?Qn the cond11ion that 
diil article may be amended at any time by the mutual written agree:nent of DOE 
and the contractor, and that such amendment may, by its express tenns. provide 
that it will apply to any nuclear mc1dents which occur there.liter. 

(Jl The pro .. ·isions of this arucle shall nol be limited Ul any way by. and shall 
be interpreted without reference to. any other article of this contract . including 
Article , Disputes, provided, however. that the following pro,.·is1o:is 'of 
&bis contnct: Anicle . Co11enant Agamst Conungent Ftt<i; Ar.icie 
___ ..... Officials Sot to Benefit: Article . . Ass1g:unent; :ind Art:cle 
· , EJ.am.ination of Records: :ind any provi.sions later added to this contract which 
iDder applicable: Federal law. includ1'1g sta1u1cs. eitecu:1ve orders and rrsu!ations. 
are required to be included :n agreements of the t)'pe com.amed in this amcie, shall 
apply to this anicle. 

(k) The following section will be included in those contracts containing 
illldemnity agreements executed under the general contract authonty of DOE. 

To the eittent thal the Contractor is compen!>ated oy any financial protection. 
or ii indemnified pursuant to this ante le, or is effccttvely relieved of pubhc hab1h1y 
by us order or orders hmtting same, pursuant to SC1:Uon I iOe of the Atomic: Energy 
Act of 1954, as amended. the provmons of Article (General Authority 
bdemnity) stWI not apply. 

clear hazards indemnity - product liability. 
(a) This art1c e 1s me t ursuant to the authonty 

coatained in section 170d of the Atomic Energy Act of I 
(berein&f'ter cal!ed the Acl) 

(I) The defouuons w:t out 1n the Act shall apply to this aniclc. 
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Contract No. DE-AC04-78ET05346 

CONTRACT SCHEDULE 

ARTICLE I - SCOPE OF WORK 

The Contractor shall provide, pursuant to negotiated Task Agreements as 
described herein, all necessary services, material, equipment and 
facilities, (except as furnished by the Government), to perform the work 
associated with the Waste Isolation Pilot Plant (WIPP) Project as set 
forth in Exhibit A, Statement of Work. Exhibit A, And its Appendix which 
sets forth the Task Agreements, shall constitute the entire Scope of ~ork 
required by this contract. 

ARTICLE 11 - PERIOD OF PERFOR!-'-~~CE 

The period of performance of this contract shall be June 15, 1978 throu;~ 
completion of the construction of WIPP (estimated to be during 1985), or 
the completion date of any Task Agreement entered into hereunder, which
ever date is later, unless terminated earlier or extended by mutual 
agreement. 

ARTICLE 111 - TASK AGREE~E~~S 

The services requested by the U. S. Depart~ent of Energy (DOE) under 
Article 1 above shall be embodied in Task A~reements negotiated by t~e 
parties ~,d shall include, but not be limited to: (1) the services to be 
furnished; (2) the estimate of cost, fixed-fee and period of performance 
for such services; (3) the amount of funds obligated by the Government 
therefor; (4) the Contractor's key personnel designated for each task; 
and (5) terms and conditions required by law or regulations not other~ise 
contained herein. Each Task Agreement shall be subject to all the tenns, 
conditions, and provisions of this contract and any reference in the 
provision of this contract to "the contract" or "this contract" shall be 
deemed to have equal and separate application to each such Task Agree
ment, except where the context of the reference indicates other.:ise. 

The DOE neither represents nor guarantees (1) that any or all require
ments for services for the above described project arising during the 
contract term shall be embodied in Task Agreements hereunder, or (2) any 
minimum or maximum dollar amount for any individual or aggregate of tasks 
that may be negotiated and entered into by the parties. 

Task Agreement No. 1 under this contract has been set forth in the 
Appendix to Exhibit A, Statement of Work. Performance of additional 
tasks under this contract shall be subject to the following task ordering 
procedure: 

- 3 -
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Contract No. DE-AC04-78ET05346 

C. Estimated Cost and Fixed Fee - The total estimated cost and fixed 
• fee is $ 8, 925 , 000. 

D. Obl i~ation of Funds - Pursuant to the General Provisions clause of 
Exhibit B of this contract entitled "Limitation of Funds," total 
funds in the amount of SS,000,000 have been obligated by the Govern
ment, which is estimated to cover performance to on or about 
March 1, 1979. 

ARTlCLE Vl - PA~NTS 

Payment by the Government shall be made in accordance with the General 
Provisions _clause entitled "Allo'l.lable Cost, Fixed-Fee and Payrent" and 
Exhibit D, Billing Instructions. 

ARTICLE V!l - DEL1VERY/REPORT!NG REOrIREY.ENTS 

A. 

B. 

The reporting Tequirements for all work performed under this con
tract are ·contained in Exhibit C, Contract Reporting Requirements. 
In addition, special plans and reports shall be prepared and sub
mitted as reasonably prescribed by the Contracting Officer. 

Specific deliverables shall be as specified in each Task Agree~enc 
and may consist of statements, charts, reports, briefing notes, 
tabulations, vti-graphs, and other forms of presentation as 
appropriate. 

ARTICLE VII! - ACCEPTA...'\CE 

Acceptance of the services and deliverables called for hereunder sha:l be 
accomplished by the Contracting Officer, or his duly authorizec repre
sentative. 

ARTICLE IX - OPERATION OF THE ~IPP 

During the term of this contract, the Government anticipates that a 
determination will be made as to whether or not the ~IPP •ill be con
structed and operated and whether or not the services of the Contractor 
will be utilized for the operation of the ~IPP. If the Government elects 
to utilize the services of the Contractor, the parties agree to negotiate 
in good faith reasonably in advance of construction completion a contract 
modification which will cover operation of the WIPP. Preliminary to such 
negotiation, the Contractor will prepare and submit to the Contractin~ 
Officer a detailed cost estimate and a management and staffing plan based 
on guidance furnished by the Contracting Officer. 

/ - 6 -
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Contract No. DE-AC04-78ET05346 

Clause 62 - Organizational Conflicts of Interest, contained in Exhibit B, 
General Provisions, of this contract shall not preclude the selection of 
the Contractor for the operation of the WIPP either by virtue of the 
language of this ARTICLE IX or as a re~ult of competition should a future 
determination be made to compete the effort for the operation of the WIPP. 

ARTICLE X - KEY PERS0~1't:L 

The key personnel referred to in the General Provision Clause of this 
contract entitled "Key Personnel" are: 

R. Mairs on 
c. Kl ani an 
P. Bradbury 
c. Williams 
B. Baer 
D. Hulbert 
R. Brown 
J. Schmidt 
J. Koetting 

Project Manager 
Deputy Manager 
Mgr., Safety Analysis and Licensing 
Mgr., Quality Assurance 
Mgr., Radiation Safety and Industrial Hygiene 
Mgr., Engineering 
Mgr., Program Management 
Mgr., Construction 
Mgr., Administration 

In the administratior. of the Key Personnel Clause of the General Pr~vi
sions of this contract, the parties recognize the necessity to avoid 
actions which would unreasonably curtail promotional opportunities of 
employees assigner to key positions. 

ARTICLE XI - COKFIDENTIALTTY OF ItffOPY..A'!'ION 

A. To the extent that the work under this contract requires that the 
Contractor be given access to confidential or proprietary business, 
technical, or financial information belonging to the Government or 
other companies, the Contractor shall, after receipt thereof, treat 
such information as confidential and agrees not to appropriate sue~ 

informati-on to its own use or to disclose such information to third 
parties unless specifically authorized by the Contracting Officer in 
writing. The foregoing obligations, however, shall not apply to: 

1. 

2. 

3. 

Information which, at the time of receipt by the Contractor, 
is in the public domain; 

Information which is published after receipt thereof by the 
Contractor or othen.·ise becomes part of the public domain 
through no fault of the Contractor; 

Information which the Contractor can demonstrate was in its 
possession at the time of receipt thereof and was not acquired 
directly or indirectly from the Goveniment or other companies; 

- 7 -
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aonnally necea. ••tee that the Contractor be gi access to 
internal DOE information. Such 1ervices typically include 
a••i•!cnce in the preparation of program plans, evaluation, 
monitorini or review of contractors' activities or proposals 
aubmitted by prospective contractors; preparation of preliminry 
desiJns, •pecificatona, or atatements of vork; the making of 
reconnendations, or the rendering of an opinion or advice 
regarding any technical problem, iaeue, or que1tion. 

CLAUSE 63 - CONTROL OF CONTRACTOR BY FORE1GN INTEREST 

The Contractor •hall promptly notify the Contracting Officer of any 
ehan~e or proposed change in the ovnership or control of the Contractor 
corporation which has the potential of creatinF a situation where the 
corporation is or could be owned or controlled by foreign interest. In 
the event this situation occurs, this contract may be terminated for 
convenience of the Covern~ent pursuant to the clause of this contract 
entitled "TERMINATION FOR DEFAULT OR FOR CONvENIENCE OF THE GOVER.h"Y.ENT." 

CLAUSE 64 - AVAILABILITY OF APPROPRIATED Fl'NDS 

Except as may be specifically provided to the contrary in th1s contract 
in the clause entitled "Nuclear Hazards lndemnity," the duties and 
obligations of the Government hereunder calling for the expenditure of 
appropriated funds shall be subject to the availability of funds 
appropriated by the Congress which t>OE may legally expenci for the 
purposes herein. 

CLAUSE 6 5 - NPCLEAR HAZARDS lNDEY.N!TY 

(e) This clause is incorporated into this contract pursuant to the 
•uthority contained in subsection 170(d) of the Atomic Energy Act 
of 1954, as amended (hereinafter called the Act). 

(1) 

(2) 

(3) 

The definitions set out in the Act sha11 apply to this 
clause. 

The term "contract location" means any DOE facility, 
installation, or site at which contractua1 activity under 
this contract is bein~ carried on, and any Contractor-01omed 
or -controlled facility, installation, or site at ~hich the 
Contractor is en~aged in the performance of contractua1 
activity under this contract. 

The term "extraordinarv nuclear occurrence" means an event 
which t>OE has determined to be an extraordinary nuclear 
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occurrence defined in the Act. A detenni ~ion of whether 
or not there has been an extraordinary nucleac occurrence will 
he aade in accordance vith the procedures in Subpart E of 10 
CFll 840. 

(b) Except as h@reafter pet'lllitted or required in wr1t1n, by t>OE, the 
Contractor vill not be required to provide or maintain, and vill not 

' provide or maintain at Government expense, any form of financial 
protection to cover public liability. DOE may at any time require 
in vritin~ that the Contractor provide and maintain financial 
,rotection of such a type and in auch mnount as DOE shall determine 
to be appropriate to cover public liability arising out of or in 
connection with the contractual activity, provided that the costs of 
•uch financial protection will be reimbursed to the Contractor by 
OOE. 

(cl (1) 

(2) 

To the extent that the Contractor and other persons indem
nified are not compensated by any ~inancial protection per
~itted or required by t>OE or the Nuclear Regulatory Commission 
(NRC), DOE will indemnify the Contractor, and other persons 
indemnified, a~ainst (i) claims for public liability as 
describe~ in subpara~raph (2) of this paragraph (c); and (ii) 
the reasonable costs of investigatin~ and settling claims, and 
defendin, suits for dama,e for such public liability, provided 
that DOE's liability, excludin' such reasonable costs, under 
all indemnity a~reements entered into by DOE under Section liO 
of the Act, includin~ this contract, shall not exceed $500 
~illion in the aggregate for each nuclear incident occurring 
~ithin the United States or $100 million in the a~gregate fer 
~sch nu~1ear incident occurring outside the United States, 
irrespective of the number of persons indemnified in conr.e:
tion with this contract. 

The public liability referred to in paragraph (c) (1) of this 
aection is public liability which (i) arises out of or in 
connection with the contractual activity; and (ii) arises out 
of or results from: 

(J.)._ A nuclear incident which takes place at a contract 
location; 

(B) A nuclear incident which takes place at any other 
location and arises out of or in the course of the 
performance of contractual activity under this contract 
by the Contractor's employees, individual consultants, 
borrowed personnel or other persons for the consequences 
of whose acts or omissions the Contractor is liable, 
provided that such incident is not covered by any other 
indemnity agreement entered into by DOE or the NRC 
pur1uant to Section 170 of the Act; or 
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(J)) 

A nu~ .ar incident which aTiaea out o' ~ in the couTse 
of tranapoTtation of aource, apecial nucle•r, or bypro
duct aateriala to or from a contract location; provided 
•uch incident i1 not covered by any indemnity agreement 
entered into by DOE with the transportin~ carrier, or 
vith a carrier's organization acting for the trana
portin~ carrier, or with a licensee of NRC, pur1uant tQ 
Section 170 of the Act; or 

A nuclear incident which involve.a items (such aa equip
•ent, materials, facilities, or design or other data) 
produced or delivered under this contract, provided such 
incident is not covered by any other indemnity a~reement 
entered into by DOE or NRC pursuant to Section 170 of 
the Act. 

(d) In the event of an extraordinary nuclear occurrence which: 

(l) 

(2) 

(3) 

Arises out of or results from or occurs in the course of the 
construction, possession, or operation of a production or 
utilization facility, or 

Arises out of or results from or occurs in the course of 
transportation of eource material, byproduct material, or 
1pecial nuclear material to or from a production or utiliza
tion facility, or 

Durin~ the course of the contract act1v1ty arises out of or 
resu1ts from the possession, operation, or use by th~ Con
tractor or a subcontractor of a device utilizin~ special 
r1uc1ear materia1 or byproduct tr.ater al, DC·E, and the Cor:
tractor on behalf of itself and other persons indemnified, 
insofar as their interests appear, each a~ree to waive: 

(A) Any issue or defense as to the conduct of the claimant 
or fault of persons indemnified, including, but not 
liad ted to: 

1. Ne~ligence; 

2. 

3. 

4. 

Contributory negli,~nce; 

Assumption of the risk; 

Unforeseeable intervenin~ causes, whether invo1v
ing the conduct of a third person or an act of Cod. 

Al used herein, "conduct of the claimant'' includes conduct of 
persons throu~h whom the claimant derives his cause of action; 
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(C) 

Any i.~ue or defen1e aa to charitable ~overnmental 
i111111unity; -

Any i11ue or defense based on any etatute of limitations 
if 1uit is instituted within 3 vear1 from the date on 
which. tne claimant first knew, ~r reasonably could have 
known, of hie injury or damage and the cause thereof, 
but in no event more than 10 years after the date of the 
nuclear incident. The waiver of any such iasue or 
defense shall be effective regardless of whether such 
i11ue of defense may otherwise be deemed jurisdictional 
or relatin, to an element in the cause of action. The 
waiver shall be judicially enforceable in accordance 
vith their terms by the claimant against the person 
indemnified. 

(e) The waivers aet forth in paragraph <d) of this clause: 

(1) 

(2) 

0) 

(4) 

(5) 

(6) 

(7) 

Shall not preclude a defense based upon a failure to take 
reasonable steps to mitigate damages; 

Shall not apply to injury or dama~e to a claimant or :: 2 

claimant's property which is intentionally sustained :· :~e 
claimant or which results from a nuclear incident int; 
tionally and wrongfully caused by the claimant; 

Shall not apply to injury to a claimant who is employed at the 
site of and in connection with the activity where the extra
ordinary nuclear occurrence takes place if benefits therefor 
are either payable or required to be provided under any 
workmen's compensation or occupatiot.al disease la...,; 

Shall not apply to any claim for punitive or exemplary 
cama~es, provided, vith respect to any claim for wrongful 
death under any State law which provides for dama~es only 
punitive in nature, this exclusion does not app1y to the 
extent that the claimant has sustained actual dama~es, 
measured by the pecuniary injuries resulting from such death 
but not to exceed the maximum amount othen.iise recov~rable 
unc'er such law; 

Shall not apply to any claim resulting from a nuclear incident 
occurrini outside the United States; 

Shall be effective only with respect to those obligations set 
forth in this a~reement and in insurance policies, contracts, 
or other proof of financial protection; 

Shall not apply to, or prejudice the prosecution or defense of 
any claim or portion of claim which is not within the protec
tion afforded under (i) the limit of liability provisions 
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under •ubat ion 170e of the Atomic Ener,y I of 1954, aa 
••ended, and (ii) the tenna of thia agreemen~ and the terms of 
in•urance policies, contract•, or other proof of financial 
protection. 

Cf) The Contractor ahall Jive immediate written notice to DOE of any 
known action or claim filed or made e~ainat the Contractor or other 

1 peraon indemnified for public liability as defined in paragraph (2) 
of Section (c). Except as othet"Vise directed by DOE, the Contractor 
•hall furnish promptly to DOE copies of all pertinent papers 
received by the Contractor or filed with respect to such actions or 
claims. When DOE ahall detenn1ne that the Government will probably 
be required to make indemnity payments under the provisions of 
Section <c) above, DOE shall have the ri~ht to, and shall, collabo
rate with the Contractor and any other person indemnified in the 
•ettlement or defense of any action or claim and shall have the 
riRht (1) to require the prior approval of DOE for the payment of 
any claim that DOE may be required to indemf'lify hereunder, and (2) 
to appear through the Attorney General on behalf of the Contractor 
or other person indemnified in any action brou~ht upon any claim 
that DOE may be required to indemnify hereunder, take charge of such 
action, and settle or defend any such action. If the settlement o~ 
defense of any auch action or claim is undertaken by DOE, the 
Contractor or other person indemnified shall furnish all reasonable 
assistance in effecting a settlement or assertin~ a defense. 

(~) The indemnity provided by this clause shall not apply to public 
liability arising out of or in connection with any activity that is 
performed at a licensed facility, and that is covered by a Nuclear 
Re~ulatory Cotmiission indemnity agreement authorized by Section 170 
of the Act. 

(h) The obligations of DOE under this clause shall not be affected by 
any failure on the part of the Contractor to fulfill its obligation 
under this contract. and shall be unaffected by the death, dis
ability, or tenr.ination of existence of the Contractor to fulfill 
its obligation 1.mder this contract. 

(i) The parties to this contract enter into this clause upon the condi
tion tha! this clause may be amended at any time by the mutual 
vritten agreement of DOE and the Contractor and that such amendment 
~ay, by its express terms. provide that it will apply to any nuclear 
incidents which occur thereafter. 

(j) The provisions of this clause shall not be limited in any way by, 
and shall be interpreted without reference to, any other clauses of 
this contract (including Clause 13 - Disputes): Provided, however, 
That the following provisions of this contract: Clause 20 -
Covenant A~ainst Contingent Fees; Clause 19 - Officials Not to 
Benefit; Clause 8 - Assignment of Claims; and Clause 9 - Examination of 
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1lecorc's by ComptrolleT c~ne!'al; an(! any J'T'OVisions hter ac'r'ec' tt' 
this contract which un~eT applicable Ferleral law, incluc'in~ 
1tatutes, executive orc'ers """ re,ulations, are requirec t" be 
inclu~e~ in a~reements of the type contained in this clause shall 
apply to this clause. 

CLAUSE 66 - ALTERATION~ IN C'ON!FM"T 

The followin~ alterAtions have been marle in the pTnvisinns ~f this 
contract. 

(a) C'LAUSE 2!. - UTILIZATION OF LABOR SURPLUS CONC'ERt\S, is c'eleter in it~ 
entiTet~ anr the follt'~in~ substitutec therefor: 

"UTIL!ZATlO?-: OF LABC'f: i:;URPLl1S AREA cor-:rp~:s 

(II ) 

(b) 

( c) 

It is the po1 icy of the Gt'vernmeT'lt to a ... •2rr CC"ntr;octs tc- la~o,

surplus area concerns that a~ree to perfo~m substantially in 
lahor surplus areas, where this can he cone consistent ~ith 
the efficient performance of the ct'ntract anc' 2t prices nc 
hi,her than are ohtainahle elsewhere. The Contractor a~rees 
tc- use his best effnrts to place his subct'ntracts in accor
dance with this policy. 

In comp1yin, with para~P.ph Ca) of this clause and with pera
~r;iph (h) of the clause of this contrP.ct entitlf'c' "l'tiliz;ot'.rr 
of Small Business Concerns," the CcntractC'lr in p";aci.,~ h:s 
suhco;1tracts shall observe the fol]o..,,·in~ orrer o~ prefe:-ercc: 
(1) SMa11 business concerns that are l~~~r surp:us area 
concerns, (2) other small husiness concerns, Pnr (3) other 
lshC'lr surplus area concerns. 

(] ) 

(2) 

(3) 

The ter:n "labor surplus area" means a ~eo~raphical cirea 
identified by the Department of Labor as an area of 
concentrate~ une~ployment or un~ererr.ploynent or a~ aree 
of labor surplus. 

The term "labor surplus area concern" me~ns a concerr. 
that toFether with its first-tier su~cortractC'lrs will 
perform substantially in labor surplus areas. 

The term "perfonn substanti8lly in a lahor surp!us cre<1'' 
means that the costs incurrec on account o! manufactur
jn~, production, or appropriate services in la~or 
surplus areas exceec 50 percent of the contract price." 

(b) CLAUSE 48 - COST ACCOVNTING STANDARDS, is celeter in its entirety 
•n~ the followin~ suhstituted therefor: 
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EXHIBIT 6 

LEGISLATIVE HISTORY OF 
THE DEFINITION OF THE TER.Jv1 "PERSON INDEMNIFIED" 

IN THE PRICE-AND.t:RSON ACT 

The amendments to the Atomic Energy Act of 1954 known as "the Price
Anderson Act" were first enacted by Congress in Public Law 85-256 
(1957}. This legislation authorized the Atomic Energy Commission to 
enter into indemnification agreements covering public liability for a 
nuclear incident which might result from the activities of AEC contrac
tors and licensees. The indemnification agreements authorized 'l::y the 
Price-Anderson Act cover the public liability of all "persons indemni
fied. II (42 u. s& c. § 221 O(c) and (d)) The statutory definition of the 

term "per son indcm...~ified" is, accordingly, a key factor in determining 
the scope of authorized indemnity. That definition was originally in
corporated into the statute as Section 11 r. of the Atomic Energy Act of 
1954, was subsequently amended on two occasions, and is now found in 
Section 11 t. (42 U.S. C. § 2014(t)). .A review of the legislative history 
of this provision shows that the term "person indemnifieci 11 was inter.clcd 
to have the broadest possible scope for the maximum protection of the 
public, and that, insofar as nuclear inddents occurring v..'1.thin the l.7nited 
States are concer:-ied, that broad scope has been retained throughout tne 
history of the Price-Anderson Act. 

Public Law 85-256 (1957) defined the term "person indemnified" as 
follows: 

11 ro The term 'person indemnified' means the 
person with whom an indemnity agreement 
is executed and any other per son who may 
be liable for public liability." [1957) U.S. 
Code Cong. &. Ad. News 629 

The legislative history states: 

"The definition 'person indemnified' means more 
than just the person with who:.n the indemnity 
agreement is executed •••• Where the Commis
sion and a contractor decide to take advantage of 
the provisions of this act, an indemnity agreement 
will be executed with the prime contractor. The 
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phrase 'person indemnified' also covers any other 
persons who may be liable." Id. at 1818 

1 Section 5 of Public Law 87-615 (1962) amended Section 11 r. to read as 
follows .(new wording is underscored): . 

"r. The term 'person indemnified' means (1} with 
respect to a nuclear incident occurrin!:! v..-ithin 
the United States and "vi.::h resT)ect to am: nuclear 
incident in connection "':itb the desi!:!n, develo""D
ment, construction, o::>f'.ration, renair, n;air.te
nance, or use of the nuclear shi:> Savanna!:, the 
person with whom an indemnity agreement is 
executed and any other person who may be lia
ble for public liability; or (2) with resnect to 
any othe'r nuclear incident occurri~£ outs:C.:e 
the United States, tr.e oerson w:::h who!':'1 a:-i in
demnity ~~reement is e:-:eci..:ted and 2.n\· o::::.er 
person v:ho mo.v be liable for t:u1Jlic li.J.'..:il:.::\· 
by reason of his activit:es ...i:-idcr anv cont::.-act 
wi:.h the Corr.r.iissio:1 or an\- nroicct to y:nic;, 
indemnification l1::C.er t!-'.e :)ro·,•isio:r:s of senion 
170 d. has bee:'l e'.':te;-.C.E:c.i or u::d(!r a::·.- s·.:'wc,-:i!"-
t r a c t , µ·...: ::.- d: a s e c ::- c2 e r G r o : }: e r a :: re c ~ e :-. i: • c : 
!lny tier, under ar:v sc:c:'l. cor..tr<cc: or nro~ec:. r 

[1962] U.S. Code Cong. &. Ad. ~ews 4 77 

The legislative history of this amendment to i:he definition of "per son in
demnified" states: 

" ••• Price-Anderson indemnity coverage r..a·s, from 
its inception extended to any person who may be liable 
for public liability. This coverage \vas inten::io~ally 
broad since the prim;:Lry purpose of the legislation was 
to protect the public. As such, there was no reason 
to restrict coverage to those situations in which con
tractors or licensees of the Commissfon were the 
parties determined to be liable. This coverage has 
been preserved in section 5 \vith respect to incidents 
c-ccurring within the United States and with respect to 
the operation of the nuclear ship Savannah. It is re
flected in section 5, clause (1 ) • 

' 
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"This re)lson. however. does not underlie the exten-
. sion o! Price-Anderson indemnity to incidents outside 
the United States. The principal purpose of this ex
tended coverage is to protect AEC contractors and 
.subcontractors. Therefore, cnverage in section 5, 
clause (2), has been limited to the contractor himself, 
or to any other person who may be liable for public 
liability provided that the other per son's liability re
sults from his activities under a subcontract, purchase 
order, or other agreement of any tier u::ider the basic 
contract. In addition, section 5, clause (2), incorpo
rating the provisions of section 2 of H. R. 10775 also 
covers contractors, subcontractors, and others sim
ilarly situated, who qualify for indemnification sol.::!, 
on the basis of participating in a joint project of the 
AEC and another Government agency, a coverage not 
clearly provided in the earlier H. R. 9244. 11 Id. at 
2215-16 

The definition of "person indemnified" in the Price-Anderson Act read 
as amended by Public Law 87-615 and quoted above from 1962 until 1975. 
(Public Law 89-645 (1966) changed only the designation of the section 
from 11 r. tG 11 t. in order to accommodate new definitions. [1966] t:. S. 
Code Cong. & Ad. News 1052) 

Public Law 94-197 ( 1975) changed only clause ( 1) of the statutory defbi
tion of "per son indemnified." The 1975 amendment changed the defini
tion to read, as it now reads {42 U.S. C. § 2014(t}), as follo\vs (new 
wording is underscored): 

"t.- The term 'person indemnified' means (1) '\vith 
respect to a nuclear incident occurri:lg within 
the United States or outside the United States 
as the term is used in subsectio::; 170 c •. a::::d 
with respect to any nuclear incident in connec
tion with the de sign, development, construc
tion, operation, repair, maintenance, or use 
of the nuclear ship Savannah, the person with 
who:~·, :=:.n indemnity agreement is executed£.!_ 
wb ..:._ _:·equired to mail.tain financial nrotec
tion, ~· ::d any other person who may be liable 
for public liability or (2) •••• (clause (2) un
changed]. " [ 19 75] U. S. Code Cong. & Ad. 
News, 89 Stat. 1111 
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The legislative history of this amendment states: 

"The bill amends the definitions of 'nuclear incident' 
and 'person indemnified' in section 11 of the Atomic 
Energy Act to permit the Commission and ERDA to 
extend the provisions of the ?rice-Anderson Act to 
certain activities outside the territorial limits of 
the United States • • • • " 

"The existing definitions of 'person indemnified' and 
'nuclear incident' do not permit indemnity protection 
for activities licensed by the Nuclear Regulatory Com
mission if the nuclear incident occurs outside the ter
ritorial limits of the Unit.ed States, with the exception 
of the now retired nuclear ship Savannah. There are 
two situations in which the protection afforded by the 
Price-Ander son Act with respect to licensed activities 
would be extended to nuclear incidents occurring out
side the territorial limits of the United States. The 
first situation involves ocean shi?ments of ne\;,· o:=:
spent fuel which may move outside the territorial 
limits of the United States during oc can transit from 
c. .1e licensed nuclear facili.ty to anothe!". The second 
situation involves nuclear facilities which are physi
cally located outside of the territorial limits of the 
United States but whose construction and operation 
are licensed by the Nuclear Regulatory Comrnission, 
such as a floating nuclear powerpla:nt located beyond 
the limits of the territorial sea of the United States. 
The legislation would authori~e the Corrunission to 
extend Price-Anderson indemnity protection to such 
shipments and such facilities •••• " 

"Section 1 of the bill would also amend subsection 
11 t. of the Atomic Energy Act of 1954, as amended, 
by broadening the definition of 'person indemnified', 
as that term is used in subsection 170 c., to include 
nuclear incidents outside the United States. This 
change preserves consistency within the Act. Sec
tion 1 •.vould further amend subsection 11 t. by an al
ternative description of a 'person indemnified' as a 
person 'who is required to maintain financial protec
tion'. This provides for the situation in which the 
$560 million limit on liability is provided wholly by 
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private ihsUTance protection, in which case the exe
cution of an indemnity agreement would not be an ab
aolute requirement." (1975] U.S. Code Cong. & Ad. 
News 2262-63, ZZ68 

Thus, reading the current definition of the term "person indemnified" 
for purposes of a nuclear incident occurring within the United States 
and covered by an indemnification agreement "vi.th a DOE contractor 
authorized by Section 170 d. (42 U.S. C. § 2210(d)), it is clear, in 
light of the above legislative history, that such person includes: 

" ••• the per son with whom an indemnity agreement 
is executed • • • and any other per son who may be 
liable for public liability •••• " (42 U.S. C. § 2014(t~) 
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