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SIGNIFICANT PROVISIONS OF THE
CONSULTATION AND COOPERATION AGREEMENT
MODIF ICATION NUMBER ONE

RESTRICTION OF THE WiIPP MISSION

___________________ (to be removed at completion of experiments)

Total curie content -- 17.1 miliion curies
Max imum curies per canister -- 430,000
Surface dose rate -- to be provided by February 28, 1385

Commitment that WIPP not designed nor the site characterized
for HLW permanent disposali

Remote Handled Transuranic Wastes

Max imum total volume ~-- 250,000 cubic feet

Maximum surface dose rate for 95X of volume

-— 100 rems per
hour

Max imum surface dose rate for 5X of volume -- 1000 rems per
hour but requires demonstration to State of no significant

increase on heaith and safety impacts and consultation with

State prior to shipment of any RH-TRU between 100 and
1000rem/hour. State may object.

Max imum totai RH-TRU inventory -- 5.1 million curies

Maximum activity level -- 23 curies per litre

DOE commits to adhere to standards promuigated by EPA

DOE commits to adhere to state and local

standards and
regulations

Mission Statement Based on Public Law 96-164

While Congress may alter the mission in the future, DOE

is now
limited to mission restrictions contained

in Modification

Modification does not alter DOE’s obligation under any federai

i,



STATE MAY DISSEMINATE INFORMAT ION

State may disseminate to the public copies of all data,
information, and reports furnished by DOE.

State may elicit public comments and concerns for communication
to DOE

DECONTAMINATION AND DECOMMISSIONING OF THE SITE

DOE commits to responsibility for decontamination and
decommissioning before closure

DOE commits to responsibility for post-closure institutional
control in a manner agreed upon by State and DOE

RESTRICTION OfF MINERAL EXPLORATION

No mining, drilling, or resource exploration permitted on WIPP
site during operations

Deviated drilling permitted under certain conditions

DOE will consult with State one year prior to closure on decision
to continue the restrictive mineral resource exploration and
extraction policy. State’s present objection to post-closure
mineral exploration and extraction stated and preserved

ENCOURAGEMENT OF HIRING NEW MEXICANS FOR WIPP JOBS

To the extent possible, DOE committed to encourage contractors to
hire New Mexico residents and to establish procedures for
monitoring and disclosing information thereon

Details of the program to be worked out by State and DOE

RETRIEVABILITY DEMONSTRAT ION

Capability to retrieve each waste form prior to shipment must be
successfully demonstrated in realistic conditions

Written reports to be furnished the 8tate and review cycle
required

Manager ALO to keep State advised in writing on a quarterly basis
on estimated shipping date for each waste form



GEOTECHNICAL STUDIES

DOE commits to perform additional geological and hydroiogical
tests and studies

DOE to provide to the State projected titles, completion dates,
and detailed descriptions of studies to be performed by March 31,
19885

Reports to be pro&'ded State prior to the shipment of radioactive
wastes to WIPP or tater than January 1, 1988 whichever is earlier

along with a final summary report

State may review and comment on such reports



FIRST MODIFICATION TO THE JULY 1, 1981 "AGREEMENT

FOR CONSULTATION AND COOFFRATIOR™ ON WIPP BY THE

STATE OF NEW MEXTCO AND U, S. DEPARTMENT OF ENERCY

The follow{ng modifications to the July 1, 1981 Agreement for Consultation and
Cooperation, and the Working Agreswent for Consultation and Cocperation, which
forms a part thereof, are hereby agreed to by the State of New Mexico ("State")
and the United States Department of Energy ("DOE"), and are effecrive and

binding upon the partles as of the signing of this document,

WHEREAS, the State has 1dentified certaln continuing concerns regarding: (1)
the specific mission of WIPP, (2) a demoustration of the retrievability of the
WIPP waste prior to emplacement, (3) post-closure control and rasponsibility by
DOE, (4) completion of certain additional scientific testing and reports, (5)
compliance with applicable federal regulatory standards for waste repositoeries,

and (6) a program for encouraging and reporting upon the hiring of New Mexico

tesidents at WIPP; and

WEERFEAS, DOFE and the State have agreed that the following modifications address
those specific State concerns and are in furtherance of, and consistent with,
both DOE’s responsibility for national security and carrying out the mission of
WIPP in accordance with Public Law 96-164 and the State’s responsibility for

the welfare of its citizens and the safe environment of New Mexico; and
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WHEREAS, these modifications are made in accordance with Article V -
MODIFICATIONS of the Agreement for Consultation and Cooperation and

Article 1 ragarding modification of the Working Agreesment; and

WHEREAS, the parties recognize that because of the long-term and significant
aature of the WIPP Project, there way be additional issues and concerns that
may be addressed in future agreed upon modifications and that this First

Modification in no way liaits the partlies from rvaising such additional

concerns in the future;

NOW, THEREFCRE, the parties agree to wmodify the July 1, 1981 Agreament for
Consultation and Cooperation and the Working Agreewent for Consultation and

Cooperation, which is a part thereof, in the following particulars only:

MODIFICATIONS TO AGREEMENT FOR CONSULTATION AND COOPERATION

1. Modify Article VI - WIPP MISSION by revising existing paragraphs B. and C.

and adding new paragraphs D., E. and F. to read in their entirety as

follows:

"B, WIPP is intended to Iinclude receipt, handling and permanent disposal
of defense transuranic waste and temporary storage for experimental

purposes of a limited amount of high-level defense waste,

All of the high-level waste will be removed from the WIPP upon
completion of the experiments and prior to decontamination and

decommissioning of the facility. The transuranic waste will be



subject to a period of retrievability prior to permanent disposal as
set forth In the Retrievability Plan referenced in Article IV of the

Horking Agrezement.

The WIPP FEIS anslyzes the iwmpacts on the pudblic heslth and safety
from the release of radiosctive materfal from WIPP., DOE’s position is
that the bounds of these Impacts are established Ly the estlimated dose
consequences, rather than by any of the particular characteristics of
the waste to be euplaced at WIPP, It is the State’s position that the
impacts on public health and safety are bounded not only by dose
estimates but by the site characterization, multiple containment
barriers, QA programs, design criteria, operatiocnal controls,
enforcement of safety prograws and other good englneering practices.
The analyses in the WIPP FEIS use the upper limit of 100 ream per hour
as the maxlsmum surface dose rate for a canister of remote handled
transuranic (RH-TRU) waste and an expected maximum sctivity level of
23 curies per liter for the waste. The Record of Decision dated

January 22, 1981 also limited the total volume of RH~TRU to be shipped

to WIPP to 250,000 cublic feet.

A limited awmount of Ri-TRU waste, described below as falling within
the 100 to 1000 rem per hour range, presently in ex{stence has
activity levels and characteristics which exceed the transuranic waste
characteristics used in the WIPP FEIS. Since physically reducing such
waste form to levels below 100 rem per hour may be impractical and
since the WIPP Waste Acceptance Criteria (WAC) or its companion waste

certification compliance requirements will permit exceptions to the



WAC, the DOE will, prior to granting such exceptions for such waste
and prior to the shipment of such waste: (1) perform analyses to
ascertain the impact of such on the public health and safety, (2)
consult with the State of New Mexico, including providing the State
with a copy of the analyses for review and comment, and (3) provide to
the State a perfiod of forty~five (45) days to review and comment on
such analyses prior to granting any such exceptions. In no {astance
will such an exception to the WAC be granted 1f it would cause a
significant increase in the Ilmpacts on public health and safety

discussed in the WIPP FEIS.

The DOE agrees that no defense RH-TRU with a surface dose rate In
excess of 1000 rem per hour will be shipped to WIPP and that no more
than 52 of the total volume of 250,000 cubic feet (or 12,500 cubic
feet maxinum) of defense RH-TRU shipped to WIPP will exceed 100 rem
per hour surface dose rate. Defense RH-TRU waste shipped to WIPP will
not exceed the 23 curles per liter maximum activity level (averaged
over the volume of the canister). The total curies of defense RH~TRU
shipped to WIPP shall not exceed 5.1 million curies. The
concentrations of radionucliides in the RH-TRU canisters shall be
determined by a procedure which shall include one or more of the
following basic methods: (1) materials accountability; (2)
classification by source; (3) gross radiocactivity measurements;

(4) direct measurements of major contributing radionuclides; or (5)

such other methods as the parties may agree to.



Further, DOE agrees that the amount of defense high-level waste (DHLW)
used on an experimental basis will not exceed 430,000 curies per
canister and a total of 17,2 million curies. The DOE will disclose in
writing to the State the upper limit of the surface dose rate of any
DHLW canister to be brought to the WIPP for experimental purposes no

later than February 28, 1985.

WIPP 1s not desfgned for the permanent disposal of high-level
waste, nor has the WIPP site itself been characterized for such

permanent dispoesal.

DOE, or its successor governmental agency, or the United States if no
such agency, shall not abandon the WIPP site without decontamination
and decommissioning having been completed, and DOE or its successor
governmental agency, or the United States if no such agency, shall
have the responsibility for ongoing post~closure institutional control
at the WIPP site. As stated In the Working Agrecment, the milestones
and associated consultation and cooperation process provisions
covering the decontamination and decommissioning of WIPP, including
the consultation process concerning the length and extent of the
post~closure fanstitutional cootrol, shall be negotiated and resolved
by the parties in the future, and at least one year prior to the start

of the decontamination and decommnissioning of WIPP.

During facility construction and operation the DOE will not allow
subsurface mining, drilling or resource exploration from within the

WIPP site. The "WIPP site" as used here means the 4 x 4 mile (10,240



acres) area consisting of sections 15, 16, 17, 18, 19, 20, 21, 22, 27,
28, 29, 30, 31, 32, 33 and 34 of Township 22 South, Range 31 East,

KMPM, 1In Southeastern New Mexico.

Deviated drilling for o1l and gas from outside the WIPP site may be
sllowed so long as the subsurface of the WIPP site 1s not penetrated
above a depth of 6,000 feet from the surface. A portion of the land
comprising the WIPP site Is presently owned by the State. The
foregolng statement of DOE policy regarding the preservation of the
integrity of the WIPP site is not intended to diminish the State’s

authority and responsibility with respect to such state-cwned land.

One year prior to the completion of decontsmination and decommis-
sioning of the WIPP site, DOE :hall make a decision whether to
continue the above-stated policy regarding subsurface mining, drilling
or resource exploration, at the WIPP site. The DOE shall consult with
the State prior to making the decision. The State’s position at this
time is that the DOE should take measures to prevent any non-WIPP
mining or drilling from the surface down to 6000 feet within the 16
section (4 mile x 4 mile) "WIPP Site" and that the DOE should devise

wavs to protect the site by enforcing this policy for the longest time

possible after the site is decommissioned.

In carrying out this stated mission, DOE and WIPP will comply, at a
minimum, with all applicable state, federal and local standards,
regulations and laws, including any applicable regulations or

standards promulgated by the Environmental Protection Agency (EPA).



Compliance by way of grandfathering, varlance, waiver or exeaption
shall in no way prevent or stop the State from requiring any similar
health and safety weasures at WIPP under separate applicable
authority, nor shall such type of compliance prevent or stop the State
from seeking confliect resolution under Article IX, herein, over such

health and safety weasvres.

The foregoing statement of the WIPP wmission {s based on the WIPP
mission authorized by Congress in P.L. 96-164, The parties recognize
that a1l or part of the statement of mission in this Agresment for
Consultation and Cooperation would not be binding on the parties if,
in the future,Congress enacts legislation specifically related to the
WIPP mission which conflicts with this statement of the alssion. The
parties further recognize that this Agrecment for Consultation and
Cooperation In no way relleves or alters, in any respect, any
requirements or responsibilities iwposed on DOE by any other federal
laws or regulations including but not limited to the National

Environmental Policy Act.”

2. Modify Paragraph C. of Article VII - KEY EVENTS AND MILESTONES to read in

its entirety as follows:

nc.

The following are currently identified as Key Events:

1, Draft Environmental Evaluation;
2, Preliminary Engineering - Title I;

3. Final Environmental Evaluation;



3.

4, Site and Preliminary Design Validation (SPDV) Construction;

5. Detailed Design - Title II;

6. Construction of Exhaust and Waste Shafts;

7. Construction of Waste Randling Building;

8. Underground Development;

9. Construction of Exhaust Filter Bullding;

10. Computer Installation for the Facilities Alarm and Monitoring
System;

11. Opevations;

12. Retrievability Decision for TRU Waste;

13. High-level Waste Retrieval and Shipping;

14, Decontamination and Decommissioning."

Modify Paragraph G. of Article VIII - CONSULTATION AND COOPERATION to read

in its entirety as follows:

"G, It is understood by the parties that the State may disseminate to the
public éopies of all data, reports and other material furnished the
State by DOE pursuant to the provisions of this Article or other
requirements of this Agreement and may elicit comments and concerns

from the public thereon for communication to the DOE."
Modify Article VIII - CONSULTATION AND COOPERATION by adding the following
new paragraph H. concerning the employment of New Mexico residents to read

in its entirety as follows:

“H. The parties recognize that neither DOE nor the State can require that



New Mexlco residents be employed by DOE and its subcontractors for the
construction and operation of WIPP. Nevertheless, both

parties agree that it is desirable, within the limits of the law, to
encourage the employment of New Mexico residents. DOE agrees to
establish with the State a monitoring and statistical reporting
program for itself and its sudbcontractors in order to periodically
report on the number of New Mexico residents hired and the steps taken
to fully and effectively publicize the availability of WIPP jobs in
Naw Mexico for prospective New Mexico employees. The details of this

progcam will be agreed upon in writing by the State and DOE."

MODIFICATIONS TO WORKING AGREEMENT FOR CONSULTATION AND COOPERATION

Modify Article IV - KEY EVENTS AND ASSOCIATED MILESTONES by adding the

following new sub-~paragraph 1l to Section K. OPERATIONS to read in its

entirety as follows:

"]11. Retrievability Demonstration.

The objective of this activity is the demonstration of the retrievadbility
of the three waste forms: i.e., remote-handled transuranic (RE-TRU),
contact-handled transuranic (CH-TRU), and experimental defense high-level
waste (DHLW), in accord with criteria established in WIPP-DOE-71, Design
Criteria Waste Isolation Pilot Plant, as revised. DOE will provide to the

State for its review and comment the following documents:

(a) retrieval equipment design specifications for each waste form;



(b) retrievadbility demonstration plan for each waste form, which
will include a suzmary of the demonstration procedures and
techniques to be followed, the in situ conditions to be
simulated, and the criteria for evaluating the results of the

demonstration of the procedures and techniques;

(c) report on the mock, onsite CH-TRU retrievablility demonstration
which documents the results of the demonstration of the

applicable procedures and technicues;

(d) report on the mock, onsite RH-TRU retrievability demonstration

which documents the results of the demonstration of the applicable

procedures and techniques;

(e) report on each mock, onsite DHLW retrievability demonstration
which documents the results of the demonstration of the applicable

procedures and techniques.

The State shall review and coumment on each report listed In paragraphs
(¢), (d), and (e) adbove in writing within sixty (60) days of its
receipt. DOE shall consider and respond to such comments., The first
shisment of each specific waste form or configuration of that form
shall not occur until seventy-five (75) days after the DOE responds to
the State’s comments on DOE’s report on the retrievability
demonstration for that waste form or configuration. The State shall

be invited to view the retrievability demonstrations.
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The Manager, AL-DOE, shall advise the State in writing, on a quarterly

basis, of the estimated fitrst shipping date of each waste form.

Modify ARTICLE IV - KEY EVENTS AND ASSOCIATED MILESTONES by adding the

following new sub-paragraph 12 to Section K. OPERATIONS to read In its

entirety as follows:

"12., Geotechnical Studies

As stated {n WIPP-DOE-174, DOE will perform certain additional geotechnical
studies at the WIPP site. The specific studies to be conducted for this
purpose are listed at Appendix I to this Working Agrecement. This 1list does
not praclude performance of additional studies as needed to resolve
sclentific issues or questions. The partles wmay agree to amend Appendices

I & I1 to this Working Agreement as needed 1ia the future,

DOE or its contractors will issue reports on these studies. The projected
titles, anticipated completion dates for each report, and a detailed
description of the scope of szach will be provided to the State by March 31,

1885, Such information shall be incorporated herein a8s Appendix Il to this

Working Agreement.

The reports will be provided to the State for review and comment not later
than January 1, 1988, A summary report on the additional geotechnical
studies listed in Appendix I to this Working Agreement will be provided to

the State by DOE not later than January 1, 1988. The State may, at its
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option, review and comment on such geotechnical studies and DOE’s summary

report.

The completion of these studies and the issuance of these reports may be
concurrent with construction of WIPP, but will be completed and

forwarded to the State prior to the shipment of any radiocactive waste to
WIPP or January 1, 1988, whichever 1s earlier, with the possible exception
of the long-term sorbing tracer test report. The DOE will, however, make
every effort to start the long=~term sorbing tracer test as soon as possible

and no later than January 1986,

The State’s position on these studies 1s that they will answer scioe
remairing uncertainties about the site. The DOE position concerning these

studies is as set forth in WIPP-DOE-174,

Modify ARTICLE IV - KEY EVENTS AND ASSOCIATED MILESTONES by revising
existing paragraph N. DECONTAMINATION AND DECCMMISSICNING, to read iIn its

entirety as follows:

"N. DECONTAMINATION AND DECOMMISSIONING

The following Milestones are currently established for this Key
Event. Additional Milestones, together with reasonable time limits
for State comment and DOE response, shall be negotiated in the future,

as appropriate.
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Decontamination and Decommissioning Plan, fancluding any
remsining borehole plugging, decontamination of surface

facilitles, and disposition of underground and surface

facilitlies and equipment.

Post~Closure Control Plan, including, but not limited to, active

and/or passive control periods, specific organization
responsibllities, control of resource recovery sctivities,
active and passive control requirements, environmental
monitoring and safety considerations. This plan will be
implemented, and the {mplementation monitored, by DOE, 1its
successor govermmental sgency or other designated federal

agency.

Retrieval of last experimental waste,

Shipment offsite of last experimental waste.

Public Health and Safety Radiation Standards Plan. This plan
shall include a description of DOE’s implementation of
applicable public health and radiation protection standards in

effect at the time the facility is to be decommissiocned.

The State shall have the opportunity to consult with DOE and
comment on all materials contained in draft DOE orders related
to the health and safety considerations of the WIPP Project

prior to promulgation of final order(s) by DOE.
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7. Periodic reports on progress of excavation and geotechnical
conditions encountered for mining performed prior to this key

event,"

The parties further agree that all other terms and conditions of their
AGREEMENT FOR CONSULTATION AND COOPERATION including the WORKING AGREEMENT
FOR CONSULTATION AND COOPERATION, as previously modified, shall remain in

full force and effect,

IN WITNESS WHEREOF, the undersigned have executed this modification to their
July 1, 1981 Agreement for Consultation and Cooperation and the Working

Agreement for Consultation and Cooperation in several duplicate originals.

STATE OF NEW MEXICO UNITED STATES DEPARTMENT OF ENERGY
ALBUQUERQUE OPERATIONS OFFICE

by &4{ALZZj ££2£3;7z£;

R. G. Romatowski—
Manager

Eryvitonment Repartment
Chairman, Radioactive Waste
Task Force

) REAN WM59/75\%

(Date) (Date)
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1.(a)

1.(b)

APPENDIX 1
to

WORKING AGREEMENT

Additional Geotechnical Studies

Investigate the depression of the marker beds in the lower part of the
Salsdo Formation, centered two miles north of the WIPP shafts (this

structure is generally referred to as the "FC~92" structure).

DOE will investigate this depression by drilling the hole DOE-2, This
hole will be drilled into the Delaware Mountin Group (DMG) Formation.
It will be a multi-purpose hole, the primary purpose of which will be
to answer the question about the origin of the marker bed depressions
in the Salado Formation at this location. The secondary obljectives
will be to gather information about the Rustler and the DMG hydrologic
parameters. In the event brine is encountered in the Castile, the DOE

may examine the DMG elsewhere rather than deepen DOE-2,

Provide data and any interpretive reports on artesian heads encountered

at the levels of Salado and Castile Formations.



DOE has collected data of possible relaticonship to the origih of the
artesian heads which have been encountered at the levels of the Salado
and Castile Formations at several deep boreholes, iacluding AEC-7,
WIPP-12 and Cabin Baby. DOE plans to undertake a further investigation
at DOE~-2 to determine the origin of such heads if artesian heads are
encountered at that location. Data related to such heads from these

deep boreholes, together with any {nterpretative reports thereon, will

be made available to the State.

Perform hydrologic testing of the Rustler water—bearing zones.

Perform hydrologic testing at three-well hydropads at H-3 and B-1l;

long-term flow~tests at H-3; single well testing at several existing wells.

Perform tracer testing in the Rustler aquifers.

Perform convergent tracer tests at hydropads H-3 and H-4, Perform at least
one field test using sorbing tracers at a site to be selected after

consultation with EEG,
Obtain water-chemistry data for the Rustler aquifers.
Obtain water samples from several boreholes and different water-producing

horizons in the Rustler Formation where such sampling has not already been

done. Analyze these for major and minor dissolved constituents as well as



for environmental fsotopes such as, C1-36, C-14, U-234, U-238, Ra-226,
0-18/16 and K-2/1, to aid in the determination of flow-paths, groundwater

velocity and the recharge/discharge areas.

Conduct a water balance study for the WIPP sfte.

This study should try to aaswer the question of recharge and discharge;
infiltration characteristics of surficial materials; evaporation from the
WIPP ground surface, and from the lakes and the Pecos river; and the

overall balance of the movement of water through the formations overlying

the Salado at the WIPP site.

Perform computer modeling of groundvater flow and solute tramsport through

the Rustler aquifers.

Using the information obtained from the work described in ftems 2 to 5

. above, perform computer modeling of groundwater flow and solute transport

through the Rustler.

Study the mechanics of removal of salt from the Rustler Formation at and

near the site.

Questions to be addressed by this study include, (a) more precise areal
definition of removal of salt from various zones in the Rustler (b)
locations, characteristics and thickness of dissolution residues in the
Rustler (c) recharge and discharge paths of fresh water and brine used in

the dissolution process, and (d) the timing and the rate of dissolution.



10,

Delineation of Castile brine,

Evaluate and field-test non-invasive geophysical methods near the existing
WIPP Project related deep boreholes to identify and delineate possible
occurrances of brine in the Castile Formation. DOE will consult with EEG
prior to the selection of such methods to be tested. If a method shows
results which agree with interpretative data from existing drill holes,

conduct a survey over the repository using this method to delineate

possible occurrences of brine.

Investigation of suspected "Dolines.,"

Investigate some of the prominent depressions at the site and in the
surrounding area to address the question of their origin, particularly the

suspicion of at least some of these being "dolines.”

Study of MB-139

Study the marker bed 139 underlying the repository horizon to determine its
composition, structure and origin and the origin of brine and gases

apparently associated with it.



APPENDIX 1I,
to

WORKING AGREEMENT

Projected titles of reports, brief description of the scope of each and the
anticipated schedules of publication will dbe supplied by DOE to the State by
March 31, 1985, This Appendix II to the Working Agreszment will then become a

part of this Agreement.



