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Thenk you for inviting me to comment O YOur Subcommi .L&Lxmmr\ ‘mtr-

- e-Anderson Act as it specific
relates tc the Department of Energv's coniractors engegecd in fecder
nuclear energy activities.

This issue is of paramoum concern to the State of New Mexico. Presently,
the U.S. Department of Energv ("DOE™) is constructing its Weste Isolation
Pilot Plant ("WIPP") near Carlsbad, New Mexico. WIPP is a federal research
and development facility which will store defense low level and transuranic
westes on a permanent besis and defense high level westes on & temporary,
retrievable basis. WIPP is now scheduled for operation in 1988 when the
first radioactive wastes will be sent to New Mexico. DOE contractors or
DOE itself will undertake the transportation, storage end research activities
at WIPP with respect to these nuclear wastes. All of these activities pose

potential long-term consequences to New Mexico's environment enc
citizens.

The fundemental question of "who will pay and how much" if & nuclear
accident occurs must be answered through vour efforts in a finel and cleer
manner. While the current Price-Anderson Act attempts to address this
guestion to e certain extent, its application to the unique espects of the
WIPP project is circuitous, cumbersome anc freught with inadequacies enc
legal ambiguities. New Mexico hes been so"xewhat successful, through &
la\x'su1z—agalnst DOE, in securing certein contractuel assurances from DOE
and an Opinion from the U.S. Justice Department confirming epplication of
the Price-Anderson Act to WIPP eas well as securing additional
indemnification commitments from DOE itselfl. However, these
commitments &and essuragnces could be edversely effected by deU.

congressione! action with respect to the Price~Anderson Act end the WIP

project. For this reeson, New Mexico is vitelly concerned with an'_\'
lezislative ection to extend and/or amend the current Price-Anderson Act.
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Siﬁoulc’ vour Subcommities Cecide tc recommend con:huatzon of the Price-

Act in some form, that Act should, et e minimum. eccomplish tre

L tc the WIPP feacility
ctors, irrespective ¢f

enc express applicetion of the Ac
’-"7 N
i{ies of DOE enc ‘or 1:5 contire
¢ NRC licensing:

substantiel increase, or remove! eltogether ol eny limits cr,
§

f fmanclal protection from the ertificiellv low £500, OOO 000.00
menner thet would insure that the ar“.oum o; covergge for DOZ
ivities | ec_-ual tc env cther NRC licensed commerc L gctivity;
e ST e e —————————— e T T T T T
K Specific enc express applicetion of the Act to:

e. Th

ne
non.seT westie stores
g

»l/)

;_:enlJf ell tvpes of nuclear wesie to federe!
¢ cisposel facilities:

M
“\1

5. The operetion of gll federe! nucleer weaste repositories end
I3 o . . m
storege l{acilities;

=

DA
4, The requirement theat el DOF nuclear contrectors be covered

under the Price-Anderscn scheme, éltheb" bv express emenc t in the
Price-tnderson Act itsel{6Pby removing DOE's discretion in Section 170(c)
cf the Atomic Energy Act in this regard;

5.  Application of the "waiver of defenses™ provision in the Price-
Anderson Act in the event of a nuclear incident et & federel nuclear waste
storege and disposal facility, whether or not the incident rises to the level
of an "extreordinary nuclear ocecurrence”;

€. _Elimingtion ol th te st f limitetions in
reelistic recognition of the 1engtlw lateney perio¢ for nuclear relsted
injuries;

situstions where ég accident oceurs Su Lhere is no of 1—<1t_e__release cl
rac‘xa:zor‘ so thet evacuetion costE ¢oulc b-= el 121b‘e for indemnity coverege:
end -

"“‘“_m,a:, cts ol tneft or. saith_L;,e whether the

Ixtension ol the Price-Anderson Act coversge to nucleer

the _“-’“aﬂ* s*.e. in ‘tne course of trensportetion, or efter

- Zonsress snoull not lese thet the fecers
— . b e s . Tl s~y b st A £ el
- srl omust uliimzielv be held for ecompenssticn
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10 those who suifer loss due to & nuclear sccident occesioned from f{ecere:
nuciesr activities. The Price-Anderson Act should not be allowed tc become
en insulating shield to this direct obligetion of the federal government. Tixe
om‘m policy consideration behing fhe Prme—Ande"son Act of Dr‘ovmm» £ _C&

on_ leability so es to encourege e commercial.-nuclear energy |

toteily inappliceble o nucleer fepilities and-getivities epers Tec , ,
the {eceral government. In this regarc, New Mexico and its c1t1ze 1S m&‘ be
better served by congressional consideration of alternstive or compeniorn
legisietion in this area which would render the federel government strictly
_Lable for eny nuclear accidents involving federal ectivities in & manner the:
would guerentee full end speedy compensetion to ell injured perties,
including the states.

We understanc¢ thet the Department of Energy essentially ggrees thet the
Price-Anderson Act should cover the WIPP Project. Enclosed is & copv ¢f
Lhe testimony of Denise D. Fort, Director of the \eu Mexico Environmente!
Improvement Division, befqre Lhe House Interior Commitiee!'s Subeommitiee |
on Energv and the Environment on June 6, 1985, further discussing t
points I raisé &bove and the Department of Energyv's position on the Pric
Anderson Act. Alsc enclosed is & copv of testimony before, and respons
to, questions of Lh&ww
Energv Research and Development bv ILaure ven Heijenoort, Generel
Counsel of the New Mexico Environmental Improvement Division, on
June 25, 1985. Ms. van Heijenoort's responses specifically address man \7 of

the guestions your Subcommittee posecd.

If you have any questions or desire further comment on specific aspects of
proposed legislation involving the Price-Anderson Act, please contact
Ms. Denise D. Fort, who is coordinating the State's effort in this area.

O

NAYA

Sincerely,

TONEY
Governor

TA/DF /sb
Attaehment

ce:  Denise D. For:, Director, Environmental Improvement Division



TESTIMONY OF
DEZINISEZ D. FORT. DIRECTOR, ENVIRONMENTAL IMPROVEMENT DIVISION,
STATE OF NEW MEXICO
BEFORE THE
- HOUSZ INTERIOR COMMITTEE 'S SUBCOMITTEE
ON
ENERGY AND THEE ENVIRONMENT

JUNE b6. 1885

this testimony on behalf of the State of
£ the Environmentzl Izprovement Divisicnhn.

or ©
Cuwr &taztTe kas had & lcong and in

Timetle relztionship with nuclesr
issues. New Mexico waes one of the inztial znd most important states
f¢cr mzinirng and production of uranium. We are also the host state o

the Lcs Alzmos and Sancdiz National Laborztories and most recent
become the site of the Department c¢f Energy’'s (DOE) Waste Isolation
I

2lot Plant Project (WIPP) near Carlsbad, New Mexico.

N\
WIPP will soon become the nation’'s first deep geologic huclear waste
repository. Construction is about 65 percent complete and the first
radiocactive waste shipments are anticipated in October of 1886&.
Estimated to cost about 2.5 billion dollzrs over the thirty years of
its operational life, the WIPP will ultimately isolate about 6 million
cubic feet of Transuranic wastes contzining sabout 7.8 million curies
from military sources. It will also serve as =z research and
develcmment facility for about 17 million curies of high level
military wastes. The high level wastes will be removed prior to

ure in accord with the current "migsion”™ statement

ity o close to operstional status the State

n

-
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~ne WIFP prciject hes been under development since the early
LE7C " s. During this period, particularly since 1878. the Szaze
zncd DCE have.conducted extensive negotistions related to the
croject leazcding to a number cf contractual zgreements. Thic
extencsive background gives tThe State a unigue view ¢f racdio-
ec

tive wazste repository development issues. I would like tc
nare tTnhat unigue experience with the Committee in your consicer

ticn ¢f possible revision of the Price-Anderson Act. wWhile muco

ccngressione:l sttention has been directed recently the

To
rrokilemes of cispesel of commercizl nuclear waste, WIPP, with
sion of disposal of military wastes, can easily
fall through the cracks. To ignore criticel guesticns of
ligkilicy arising out of WIPP's operations could be cdangerous tc
New Mexico, its citizens, and the citizens of other states

Zaseld on our extensive review of the WIFF project and the prolcrige

{1

negotiations with the Depzrtment of Energy, the Stzte has ccncliucecd
Thazt 2z nuclezr incicdent relating to WIPF might result in the

imposition c¢f financiel liability upon the State, ancd in lack of h
financial recourse for our citizens. We are concerned that the
provisions of the Price-—Anderson Act and the agreement we have with
DOE form a shaky basis for any conclusion that the State of New Mexico
would necessarily be indemnified for its own damages or that cur
citizeng will be fully protected when they seek financizl relief uncder
that AcrtT. The State. therefore., seeks statutory assurances on the
part of the federal government to cocver both claims for injury to our

citizens and claimg for injury to the State in the event of a WIPF

related nuclear incident. We also seek incemnification if clzimes are
filed directly against the State. Coverazge by Price-Anderson would

presumzsbly provide assurance that funds are availazkle for payment cf

claims, It would also provide claimants with a direct path tec tThat
fund: reccvery would be problematic under the federzl tort claims acct.

ruclear incident involving substantiel injury to the Stete c¢T

ite citizens were teo occur, resolution of clazims woulcd be assc
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m
m
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weculd e ascccocmplished efficiently if the amencments to Price-Ancerzon
that we propcse are adopted. Additicnally. neighboring states
Erzncipelly Texas, would benefit from the specific inclusion cf the
WIPF project. The effects of a nuclear incident on-site, however
unlikely, could extend well beyond New Mexico pouncdaries. Al

ernspcrtaticn corridor states weuld zlso chare in these benefites.

We submit that three major and severzl anc:illaryv recommendaticns
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ce-Anderson chould specificazlly ccver the W

zste Isoclilation
Pilct Flznt Project by name. The State’'s position on liakilizcy
fcr wWiPP-related occurrences hes varied little since the crig:inzl
rnnegotiations on the Consultation anc Cocperation Agreement in 1880
anc L18B1L. lzter legal agreements between the State and DOE
reguired the DOE General Counsel to render z legzl opinion® orn the
a;;licaﬁility of Price-Ancerson to the WIPP project. His o;inicd

n
t

zted that in 211 probability WIPP is covered in 2210(2), but

this conclusion reguires certain underlving assumptions.

»

pecifically, in order to ensure indemnification of New Mexicc,
DCE would have to-use only outside contractors To operate and
maintain the facility rather than government personnel.
Protection under Price-Anderson would also reguire that zn

indemnification clause be included in the WIPP-related operstion

and maintenance contract. DOE has refused To commit in writing to
ziwayvs meet these conditions, stating "...it would be imprucent
piieba

DOE cfficials to bind their successors to exercise discretion

*".J. &. DOE cpinion of the General Counsel on Application
ce-Ancerson ACT tC the haste Isolation Pilot P
<" &t page 15.
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erred upon them by statute in a particular manner without
egarc to change in circumstances, however remote the poss:ihility
of such change might be." In light of the remaining uncer
ccncerning whether Price-Anderscn coverage would actuzlly Le

£

needed, we think that it would be prudent for Ccngress

tc confizm DOE's and cur legel agreement by amendment to

2. Price-Anderson should zslso incluce &l)l shipments cf
nuclear waste to feceral storage anc disposal facilities. Under

curTent law, & transportation relatec nuclear incident
invclives government emplcyees rather than those of a contractor
woulcd not be covered by Price-Anderson. New MexiIco heas
sufficiently concernec about this issue tTto have included s

provision in the State/DOE Supnlemental Stipulated Agreemen

tnat confirms the DOE’'s willingness to exXxtenc Price-Ancerson
ccverage tTo include the transpertation of nucleazr wastes 1o the
WIF?, as well as the facility operations and emplacement cf \
defense nuclear wastes. The State prefers to avoid any future
legal difficulties related to this extension ¢f coverage by
assuring that the shipment of &1l nuclear wastes are specifically
covered in Price-Anderson. Cur proposal would zlso benefit other
statesg that provide the tTransportation routes for repository bound

nuclear wastes.

On the broader issue of transportation to a commercial

repository currently under development. we certainly support the

inclusion of coverage for such waste shipments either to oz Zrom
the Monitored Retrievable Stcrage (MRS) or the repository

itgelsf, The Environmental Assessment prepared for the commerciesl
*Sucrolemental Stipulated Agreement Resclvine Certain State CLff-
Site Concerns Over wWIPP, 12/286/EZ2.




Tepcsilcry program uncder the Nuclear Waste Policy Act (Secticn

21Z2; incdicates thet the number of shipmenis reguired to

ccmmercial spent nuclear fuel wastes over the life c©f the proisct
ol

- total of 4173.228 by truck,., or & total cf 22.485 bv
ra=l. Arn edditional 8,720 truck shipments would be reguired fcr-
ire Zefence high level wastes. The potentizl impact of thece

f great concern to the traznsportaticn corridor
e

@)
states as well as tc the host states for repository and MRS

c. Congress should specificzlly incluce federal high level

nucleszr waste repository ancd storeage facilities irn the Price-
Anderson coverzge. As the ultimate destinstion ©or temporary
~creze facility f£or the commercizl spent nuclear fuel
Tive wastes specified Zn the Nuclear Weste Folicy 4
tnese feferel installations represent m& jor sources of Te

neelth and safety risk to the hest states

re. The highest cdegree cf

There are other issues rTelzted tec Price-Anderson that should

be consicered. In the Supplemental Stipulated Agreement cited

above, the State icentified several important changes to

the Act. The Department of Energy agreed that it would "...assist
the State in presenting the State's recommendations for amending
the Price-Ancderson AcCt...which recommendations include but are

not limited to..." the following:

. Increasing substantially the amcunt of protection from
the precent 500 million dollzar level:

z. Zcuelizing the maximum amount of coverage through
government incemnity for nuclear accidents occurring in the
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g the "waiver of defenses”™ provision zpplicable
in the event of a nuclear incident a2t the WIPZ s=ite even
® is not a "production or utilization fac
c

ent whether or not it is an "extracrd:

a. The current statute 0L limitation allows suit To be
instituted within three vezrs cf the date a claimant first

knew, or reesonably coulcdc have known. of his injury, buct

A

$e-
8]

nc event more than twenty vears aiter the date c¢cf the nuclesr
incicent, §€2 U.8.C. B22ZiC(n). The cdefiniticn shculd be

zmendec tTo eliminste the twenty Vvear ccnsiderzticr based on

current uncerstancing of the latency period precicted for m

I many
human health effects.

\
5. Extencing the definition cf "nuclezr incident”™ to include

situations where an accident occurs but there is nc off-site
release of raciation in order to provide that evacuation costs

would be eligible. for indemnity coverage;

g. Extending the Price-Anderson ACt coverage TO cover
nuclear incidents occasicned by criminal acts of theft

or sabotage. whether the incident occurs at the contract
€ite, in the course of transportation or after a success-

fuvl diversion of the nuclear materizl.
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Tre willingness of the federal government T
inding assurances to its citizens that They wi

¢ bear the financial risk of a nuclesr zccident

WIFF Project seems 2 reascnable reguest from a state abcut to he
“rne first ceep geclogic nuclear wastle CepcocsiteTy. DOZ hres

ccncurred, in the negotiated stipulztion we jcintly entered
Thzt such & reguest is rezsonable. A feilure tTo provide csucnh
sTeatutory assurances would certainly raise guestions amcng
New Mexicans about the fairnmess and spprcpriateness of the

a
neticnal precgram for the disposal of nuclezr waste.

We willl be plezsed to provide additional materizl or informaticon

ze may be necessary. Thank vou for the cpportunity
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n
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TC present our
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I em testifying before vou on behell of the Stete of New Mexice enc
the Directer of the Environmental Improvement Division, Denise Fort. I
gppreciete the opportunity you heve given me to comment on Senste
21225,

New Mexico is the host state to the Weaste Isoletion Pilot Plant Project
(WIPP) neear Carlisbec. WIPP will soon become the nation’s f{irst deep
geologic nuclear waste repository. Construction is about 65 percent
complete end the first radioactive weste shipments are eanticipated in
October of 1988. Estimeted to cost ebout 2.5 billion dollars over the thirty
yeers of its operational life the WIPP will ultimately contein ebout
n
development facility for about 17 million curies of high level westes. The
high level wastes will be removed prior to repository closure in accord with
the current "mission” stetement contained in the State/DOE Consultation
end Coo‘Sération Agreement. With the WIPP fecility so close to operational
status, the State is acutelv ewere of the problems and potential hezards thet

s

this repesitory poses to &ll our citizens.

7.9 million curies of transuranic weastes and serve eas & research andé

ox
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€34 popularly celled the Price-Andersorn Act., adér

menyv but not ell of our concerns.

—

i, Inclusion of WIFP in Price-Anderson Coverzre

The bill extencs Price-Ancerson coverege tc “activities ... invoiving

‘he storege or cdisposel of spent nuclear fuel, hizh-leve! recicective weste,

vs.

()

enc trensurenic weste...” (p. 8, lines 6-1C}. We welccme the spe
inclusion of waste repositories. To ensure inclusion of the WIPP site, we
reccmmenc thet clarilving language be accsd., Our recommendetions on this
point are etteached hereto es Exhibit "2", Our emencdment ¢ the Hill weuld
ciarify thet Price-Andersen epplies to ell repositories regercless of whether
the nucieer weaste received Is of commercizl or militery origin, high cr low

level cherecter. Also, a repository such es the WIPP woulc not be exclucec

mereiy because it is not NRC licensec or beceuse it is experimental.

2. Trensportation of Nuclear Waste to Repesitories

We support the inclusion of trensportetion of nuclear weaste to
repositories in Pr'ice:-Anderson. The recommendecC languege in our exhibit
would extend coverage to transportation of low-level waste. One reason for
including low-level waste is that there is no generally accepted definition
that precisely differentietes between the various levels of waste. If low-
level were excluded from Price-Anderson coverage, disputes might erise es
te u.e.charac ter of particuler materiel. It might also be eppropriete to

inciuce in the bill & directive to the NRC tz promulcete regulations defining

ine terms. Stete input would, of course, be part of this process. Other



eceral agencies shoulc be bounc by the cefiniticns. One probiem hes

o
D

e~

. Inclusion of Depertment of Energv Activities

sl 4l

The bill as drafted would epply only to ectivities uncertaken by the
Depertment of Energy contractor end Nucleer Reguletory Commissicr
licensees involving nucleer meateriels. The &ct of & DOE empliovee which
crecipitates e nucleer incicdent is not coverecd. If the DOZ will not perform
env ectivities thet coulcd leed to en incicent, inclusicn in Price-Andersen will
nct pese an edditional risk to the government. 1f the egency’s emplovees co
get involved on such activities, the stetes and the public deserve the same

level of pretection they would get for contractor end licensee activities,

4, Unlimited Liabilitv for Defense Related Activities

The epproach to liebility lmits teken In SB1225 is & leucetle
improvement over the cutdeted limits currently in place. Approximately
2.4 billion would be available per incident. The emount woulc be less if the
epproximately twenty nuclear power plants currently scheduled to come on-
line are not able to do so or if existing plants go off-line at e rate higher
then expected. The amount eveileble for nuclear incidents involving non-
commercial weastes would be the same, although the source would be
different. The limit seems large ancd would undoubtedly be sufficient for the
most probeble nuclear incidents. But il e worst—case disaster were to ocecur,
the emdunt would be woefully inadequate. The cost of recleiming air, soil

enc¢ weter anc¢ replacing contemineted fecilities could more than use up



4
4

to
-
1

.

1S

o7’
s

limits of liebility under Price-Ancerson would cenflict with the srevisions of
the Anti-Defliciency Act 31 U.S.C.S. § 1341 et seg. We Cisagree. The
fecerel government Coes not impese limits on liedility levels for most types
cleims thet cen be esserted egeinst it, even though it has estebiished, by
stetute, procecures enc time pericds for the filing of cleims end
commencement of ections. The fect thet sufficient money mey not have
been eppropristed to cover & juégment would effect the process of
cclecting on & judgment, but not the velidity of the judgment. The
government does not eppropriate money in edvence to cover gll possible
tiebilities thet it feces; it approprietes moneyv es the need erises. The Anti-
Deficiency Act only prohidits an officer or emplovee of the United €

rom creeting en obligaticn thet exceeds an eppropristicn. Eere we are not
concerned with the ecdministretive crestion of & debt. Reather we eare
concernecd with & Congressionel decision to limit its exposure to liability for
its ectivities end those of its contractors. The object of the Anti-
Deficieney Act is to prohibit federel! contracting beyond limits set by

Congress; it does not purport to limit, for example, that liebility to ean

amount appropriated by Congress for the payment of claims.

on

. Stetute of Limitetions

Price-Anderson currently limits the time in which suit meyv be

instituted in the event of an extraordinary nucleer occurrence to three vears

from the Cate & cleiment knew or reesonedbly coulc heve known of his cr her

s



iniury enc its cause. but in no event more than twenty veers

¢! the nuclear incident. 42 U.S.C. § 2210(n). We think that the *‘w

outside limit should be removed because manyv of the illnesses associ

with raciclogicel hazards take longer than twenty vears t¢c beccme apperent.

The cencers mest commonly associated with recdietion exposure, other than

ik

leukemie, such as lung, liver, kidney, bone enc stomech. generelly co nc:

become menifest for

(o]

0-~20 vears after expesure. If an outside time limit is

‘hought to be necessery, the twenty vear figure should be chen

zed to thirty

veers and thereby more esccuretely corresponcd to menifestation time freme.

5. Strict Liebility

i

Price-Anderson currently provides sirict liability for exteordinery
nucleer occurrences for production enc utilizetion fecilities end certein
NRC contrect ectivities. 42 U.S.C. § 2210(n). The bill would extend the
coverege of this provision to repositories. We think thet strict liebility
ought to be the standard for any nucleer incident and that it is confusing to
have two standards. It is certainly likely that a court would ap'prly striet
liability to an ultrahazerdous activity, such es the handling of nuclesr

materials, under tort law.



[

o

[Y)

o

n

~J

[f]

10

12

[0
m

PROPOSED AMENDMENTS TO §.122% TO ASSURE THAT WIPP IS COVERED

.including both commercial and cCefenze nuclear wasle repogitcries

and releted activities,

volving activities ©~ under the risk of public liability for z eub

stantial incident.
"(3) (1)The authority conferred upon the Secretary pur-

Euant to subparagraph (A) to enter :intc agreemente of indem-

nificaticn with contractors shall include contractse entered inte

Ey thne Secretary Icr the purpose of carrying out guch activi-

-

ties g The Secretary ig authorized to underteke., pursusant to

on & permanent, LempOrary Or experimentikl basis
tris ACU or any other law, involving the storage or disposal =~ cf

spent nuclear fuel. high-level radicactive waste, ©or transuran-

or low level waste or any combination thereof,

gtorage or disposal site or facility., and the construction and

whether or not such facilities or activities zre licensed by the
Commission. o

operation of any such site or facility. ~ For all such
activities,

the authority conferred upon the Secretary pursuant to sub-

eeCtiop_l7O d. (1) (A) shall be the exclusive means of incdemni-

f:cation under this section.

{(ii; For the purpose of compensating...SAME

T -



PROPOEED AMENDWMENTE TO §.1225 TO ASBSURE THAT WIPP IE COVEREC- (CONT'D)

8
1 financial protection required of licensees pursuant to sgubgec-
2 tion 170 a., from the nuclear waste fund established pursuszn:

)

to section 302 of the Nuclear Wagte Policy Act of 18B2 (¢2Z

Y.

Uu.s.Cc. 10222).

5 "(iii) Pubklic liability claimg arising out of activities in-

& volving the storage or cdisposal of all other spent nuclezr fuel,
7 high-level radiocactive waste, oOr transguranic waste no. speci-

inclucding but not limited to naticnal defencse wastesx,

B fied in clause (ii).”including the transpecrtation of such mazeri-
8 als vo a eBtorage or disposal site or facility., and the construc-
10 tion and operation of any such site or facility. shall be com-
11 pensated in accordance with the provisions of this Act., anc
12 from the same source of funds applicable to all other contrac-

i3 tors indemnified pursuant te thisg subsection.



L DemtT

thmr

()
(i
()
)

1)
tl

(32 Rvidl 4

WETTENS AN D

CrER WMONT AR

BRADY

avianbal
JESE MM aban MEw mMEXIC

(I YLIT A

. igan
D aSC
SO

Ia
vl T L
LN

SN R waPMmi Y vk e

1)
(@ &)
(2]

oo 01y

nted States Senate

'

~

XY ad

I3
O OBROCLEFELLER I wEST VINGINL

Pras

[ S IeT Y
~Cvala

Fhant = w o mxTwts aabis

, Dm et by
Oam . Frany wabrmmelTlm

=

COMMITTEE ON
ENERGY AND NATURAL RESQURCES

STOm
UnSE:

WAL RARVTY . CHTEF COUNSEL FDE ThE mimQRTY

T

FRANE W CUSmING STAFE D
Cur™ & L SwOr™= Cwgf ¢

WasminGgTONn, DC 20510

N

[92Y

jenoort

(0]

(@]

et

b3

10

PN

W

L]

o Oy

G4 X

(GRS
(88}

[1¥]

) -

W )

) -

(7 I PN

v

Heljenoor:

-
o

-
I

O
ey

d)
4

3

)

=)

cre my Subco

-

appeared be

vou

vy
ot
A
Fp)
O
4D
[ @ W o
3w
o+
x4
O
—
— X
(8]
G W
‘O
o
>
v O
<1 f.
(e}
- 3
un O
QU=
oJ
L B
[\\]
v} 4
~t 4
~— v
i @
03
o
v @
FR N W
(1)
70
@ 2
V)
[\¥]
[ Sl
O i
-'—
g
o
[@ I ]
(S ]
wt O
KR <
73}
[t
FP]
FRER i
£ £
d)
Vi §.
@ w
| S VY]
[ O

£
v)
[\
[

-
[

(@]
1

renews .

of

Fp)

ice-Lncerson

ach n

cuestions ©

@

Goe

any

you heve

If

gs of

<
AL

ilyn Med

Mari

¢
L3
el

G
O

3
f.
1V}
D
W
1

A2

eceive yvour wri

responses

en

&
-

»
H

ust

13!

in this hearing is greatly apprecizted.

ion

our pecsit

v
+

-
-

Subcommittee on
nergy Kesearch and Develormen

Chairran,
I3



- - 9 & o~ - el -

<uestlcens {zZr "ne Fezocr-n

- T - o 17

.ne Slete o New Mexioce
LaJire ven fellenccrt

From Senatecr James A. McClure

In your opi inien , how effectively does S. 1228 zddress veour
state's concerns, especizlly witn respect tc its provzs:crs
for

e 25515n-ng respensibility to the government for 223

waste=-Ci sposa 1 incidents;

T essuring victims of full compensation following &

waste-relzted accident;

c’ indemnifying stztes in the event ¢f 2z weaste-relzted

eccident
with respect to strict liability, it is my uncerstanding that
most stztes now impose strict liability fer u_:rahazardfu<
gctivities, znd these stzte provisions would pre-empt the
provisicns of Price-Anderson, where cefenses zre waived crnlv
in the event of zrn Extrazordinary Nuclear Occurrence.

Does your Stete now impose strict lisbility rules ‘or
ultrezhezardeous activities? If not, do you hzve plans tc
enzct such lews? It seems tc me that problexzs such as stirice
lizbili<y zre better left to the stztes znywey, rather thezr
ferecing & federzl standard uniformly on z2ll =states. So
perhaps the best sclution to ycur probdlem of strict liehilice
might preferably be hendled on 2 stzte level.

The only federal law I zm awere of thzt provides for

unlimitecd federal 1izbility is the Federzl Tert Clzims ﬁc,
Fortunately for us, when Congress wrote and passed this b:
back in 1945, they saw fit to include & reasonzble set of
cdefenses by which the government could protezt its revenues
-- and thus protect the taxpazyers -- from potentially ruinous
lawsuits.

.--

Now I cannot believe that the Congress today would act
any less responsibly now than it did then. And that is why,
instead of providing a total blank check, the provisions of
S. 1225 or any other bill to renew Price-Anderson will
necessarily assign some of the decision-making
responsibilities to the Congress zt¢t hand, anc must provide
scme s*op-valves against totzl bankruptcey.

z) Do you think the $2.%4 bi l--or limit in S. 12285 is
sufficiently high tc meet ediate needs in the
event of an accident invo;v;ng the nucliear wezsie
Cispcszl program?

c) Do v e Congressicnel review an¢
gcotl ted procecure prcvides
rezs e thet zdcitionzl compensesticr
Tund csveilatle if needecd?

c. If veou'll rnzte in Section S of S, 1Z2%5, the till

cesigrns ¢ Ceongress tne respeonsitility, in the event tnel
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"STATE OF NEW MEXICO

ENVIRONMENTAL IMPROVEMENT DIVISION
P.0. Box 968, Sanmta Fe. New Mezico §7504-0988
(50) 984-0C2C

Oeon1 e

“he Eoncreble Pete V, Domenict EAND DELIVZIRZ
~nited Stetes Senste

Cemmittze on Energy end Neturel Resources

“eshingion, D.C. 205;0

Teegr Senetor Domenici:

Thenk you lor the opportunity to responc ‘o the cuestions expressec tv
vou enc Senator McClure. We appreciate vour efforts on behalt of the Stete
cf New Mexico to ensure that protection is provided for cur citizens anc the
Stete uncer the Price-Anderson Act. Our comments concerning Price-
Anderson issues epply only to nuclear weste trensportation enc storage, enc
co not concern commerciel nuclear power plants.

R esponses to Questions For the Record

1. S. 1225 eddresses some of New Mexico's concerns with Price-
Anderson, but could go further in several cases.

8. The bill could be more explicit in assigning responsibility for ell
weste disposal incigents. First, it could unequivoceally express the
Department of Energy's liability for nucleer incidents thet result from the
storage and disposal of radioactive wastes. The only language in the bill
thet addéresses DOE liability, found at Sec. 9, provides:

{TJhe Secretary shall, to the extent that such
activities are not undertaken by contract, be
consicered as if the Secretary were & contractor with

~=7 whom. an indemnity agreement hes been entered
into.... ‘

By equeting the stetus of DOE with that ¢f & contrecter Ior
urposes, the implication is mace thet DOE is respensible only fer
cteor-like activities and not for its sovereign decisions anc actions.

1
m

M

econd, the 5ill shoulc expressly mention the Weste Isoleticn
5 New Mexico by neme. As vou know, the WIPP is experimenta
ced oy lew [rom the NRC lice ﬂs;ng process. Beecsguse cf itz

m
t)
L

AL DRODETUNTY ENMECTY

m
n




The I—'c".cre:le Pete V. Demenici
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unigue stetus, I ettached to my testimsony some specific suggestions “or
langl_acp chenges ¢ the bLill to ensure tnet ‘*\e WIPP Is inclucec. T7Tne
legisiglion that guthorizes construction ¢ the WIPP, P.L. 86-164, expressiy
sistes:

No law enactec efter the ceie of the ensctment of
this Act C*x"' be held, ccnsizered. cr consirued es
emending, supersecding, or cilerwise mocifving any
provision of this secuon unless such law coes so by
specifically end explicitly emencing, repesaling, or
superseding this section.

Because cne could argue thet express inclusion of DOE in Price-

Ancerson could be consigered & modcitficetion of the relationship esteblisned
ov P.L. 26-164, it would be best to elsc menticn WIPP by name and refer to
P.L. G€-184. This could be cone by inserting the woras "including the Waste
Isoletion Pilot Plent” efter esch reference tc fecilities for the storage or
cisposel of ‘nuclear! weste, A prowvisicn would be ecced to amend
F.L.96-164 to say thet the WIWD Is expressly coverec by the
incemnification provision of the Atomic Energy Act.

b. The bill falls short of essuring victims full compensation
fellowing & weaste-releted accident. Although 1t uses the term "full
compensation™ in its pretatory language, the biil does not provide statutcry
entitlement to compensation beyond the three tiers of .coverege
enumerated.

We recognize that concerns have vdeen expressed with exposing
ne coffers of the United States government to unlimited liability. New
Mexico is the host state to an experimental facility that will store lerge
quaentities of transuranic weste in perpetuity and high level westes for g
substantial period of time. As such, we ere acutely aware of the fact that
the trensportation and storage of such meaterial, especially on en
experimental basis, carries with it risks that no one can calculate with eny
aegree of certainty. In that sense, tne risk that is inherent in the cecision
1o contrect and use such & facility is "uniimited” To the extent that thet
TisK exceecs the current statutory limit, New Mexico and its citizens have
unlimited” ligbility. To the extent thet the United States government
cecices-to limit its own liability, New Mexico and its citizens remain liable
without limit. To limit liability to & certain level coes not, of course,
recuce the Inherent risks associated with &nv undertaking. It merelv
=revents the risk from being shifted. In this cese we think that the United
Stetes geve rnment shoulé beer full respensibility fer the risks associetec
with its weste facilities. To the extent thzt it feils to do so, New Mexico is
! vith thet risk. The concept of "limitng” liadility 1s e fiction decause
someone will zlweys be "stuek” with the risis thet remein,



~le Pele V. Zomenict

We uncerstend that the bill is not perceived or cheracterizec S
oorters es imposing eny limitation. The funding mechenism provi
rnec to previde ean initial pct" thet {s eveilable for immed:
inment end cleanup of the site of & nuclear incident. The question ¢!
» ccmpensetiorn, especially for latent disease, is tc be acddressed ov

ess after the submission of e report by the President. The fsct the:
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mey, aiter an incident, decice to eccept liability bevonc the leve!l
e :"' lesves the issue unresolved. We cuesticn the ability of anvone
cretely predict the extent of the camege, especielly latent diseese.
ithin the n e;\ cevs egllotted by the bill,

O (D
o
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o000

The federal government should leave itsel! the option of shering
its lig2ility not only with its contracters but with enyone whose negligence
mey contribute to & nucleer incicent, including, f{or example, the

2

menufeciurers of components used in hendling nucleer meaterials.

c. We eare setisiied thet New Mexico is & "person incemniliec”
within the meening of 42 U.S.C. §20147t). Thet provision encompesses both
persons with whom indemnity agreements are executecC or who ere required
to melntein ingnciel protection and "eny other person who mav be lizgble for

e =t

2. New Mexico does impose striet liability on defendents who engege in
"ebnormelly dangerous™ activities. First .‘Iat. Benk in Albucuerque v. Nor-
Am Agr. Products, Inc., 88 N.M. 74, 537 P.2¢ 682 (Ct, App. 1875), cert
deniec sub nom New Mexico Mill & Elevater Co.v. First Net. Benk ir
Albucuercue, 88 N.M. 29, 536 P.2d 1085 (1873).

Although New Mexico appellate courts have not considered the
applicaticn of striet liability to the hendling of nucleear materials, it is
probeble that such activities would be characterized as abnormelly
dangerous,

We heve no problem with the concept of state law epplying in the
gbsence of an Extraordinary Nuclear Occurrence. There is, however, no
clear statement thet thet would be the case, especially if a claim were
asserted egainst the federal government. A sentence that specifies th
"the law of the situs of the accident will apply™ woulc rectify this concern.

;

KN e.”” The $2.4 billion figure is the maximum amount evaileble under
the S. 1223 structure. It assumes that the 94 commerciel nuclear reectors

thet ere currently on-line will remein on-line until 2012, the duration of the
croposed emendment. It elso assumes thet ell twenty-one nuclear power

i o
m

¢ are coverec bv construction permits will come on-line end
n-line. Civen the twenty to forty veers expected life ¢f e plant and
~et many existing plants are elreedy ten te twenty vears old, this
e reclistic, It 2isc assumes tnet coverage of WLO,OOO.OU per

"1y

. -

et oo

tr o f



incident could be collected by & one mil per kilowett-hour surcherge on
electricity generated anc sold¢ by commerciel nucleer plants efLer en
incicent. A substantial nucleer incident &t & commercial plant could ceuse ¢
reessessment of the safety of other plents of similer design. This could
result in & substantial diminution in the emount of electricity :enerate: bV

nucleer plents efter en incident, with & corresponding ciminution of the
levei ¢f compensation evailable for & subsequent weste-reletec incicent

Thus, the £2.4 billion {igure is an upper limit, but does not tell us how much

cney would actuelly be aveaileble. The fact thet there ic neo infletion
fector raises the concern thet the figure, even if edequete in 1987, mav not
be adequate in 2000.

Z] *

-
.

”

3. 5.&c. We think that the scheme set up uncer S. 1225 is an improvemen®
over the current provisions. The lenguege in Section 6§ that reguires the
President's report to set forth "the estimeated requirements for [uil,
ecuiteble, and efficient compensation &nd relief of ell claiments" is &
pesitive step.  Yet we ere skepticel that the President will have the
ceparllity to eccuretely assess in ninety deys the extent of camege &n¢
predict the cost of compensation for latent illnessess thet mey not become
menifest for twenty to thirty veers. Once an incident has occurred, we
think that there will be & concerted effort by the responsible partv or
perties to affect Congressionel decision making. This would force the State
enc its citizens to spend their resources fxghung en essentially politicel
battle. We think that the ground rules shoulc be esteblished now. We alsc
do not think that an after-the-fact attempt to feshion & solution could be
done quickly. New Mexico is fecing major problems in assigning liability for
its existing environmental problems efter they have been created. Examples
ere uranium mill tailings piles and gesoline contemination of groundwater,

4. The compensation provisions of H.R. 2524 obviously provides more
coverege. The fact thet the bill does not identily a fund does not affect the
ability of the federal government to provide complete indemnification for
its activities. This scheme is no different than that established for tort
actions. Although it does not set up & compensation fund to cover every
possible claim that could be filed egainst it, the federal government
recognizes that it hes what amounts to unlimited exposure for tort claims.
Appropriations are made as the need arises. The Anti-Def iciency Act only
prohibits an officer or employer of the United Stetes frem cresting & new
cbligetion that exceeds an appropriation. Its object is to prohibit federal
contrecting bevond limits set by Congress. Here we are not concerned with
the acministrative creation of & debi; we are concerned with whether the
fecerel government should limit its liebility for the ris<s associated with its
gctivities.

i1 would be reesonsble to require & cecleration by the Governor of &
€ as ¢ prerequisite to & precautionery evacuation and, perhaps, to se:
cards by reguletion for such & decleretion. New Mexico is concerned



ret uncder current law & releese woulc have {c occir Sefore & ccmnenseble
vecuetion could be effectuated.

€. Pleese see the response to guestion l.e.

The stucies and estimates of worst-cese nucieer incidents invelving
<

ne iransporiation enc storage of nucleer weaste run the gemut in czst.
urther reseerch is needed in this sree. We therefore cennct say with
cientific certeinty whether $2.4 billion is sufficient or not. 1f, es
expleined in detail in the response to question 3.a., the number of
commercial nuclear power plants on-line is less then precicted, the
compensetion level could be substentiaelly lower than $£2.4 billion. Also, if
we see g return to the high inflation of recent vears, the reel doller value of
the compensetion eveailable will diminish on the twenty-five vesr life of the
emendment, while the inventory of westes transportec anc storec grows.

-
:
.
.
-
-
S

g The interpretetion of the statute of limitetions provision that vou
edopt is pleusible but the lenguege is far less then clear to me eand others
whom | heve consulted on the issue. The cleuse "but in no event more than
twenty veers after the date of the nuclear incident” sounds preemptory and
final. We recommend that language be adced to cleerly state that the lew is
gs you interpret it. The following sentence coulid be added after the ebove-
quoted cleuse:

No state is precluded {rom enacting or epplving a
longer statute of limitations to any &ction involving &
claim arising out of a nuclear incident.

New Mexico has a three-year limitation on actions for personal injury. The
stetute starts to run at the manifestation of an injury. § 37-1-8 NMSA;
Garcia v. Presbvterian Hosp. Center, 92 N.M. 652, 593 P.2d 487 (Ct. App.

1878

e. Please see the response to question 2.
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