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Att'n: Ms., Andrea Smith, General Counsel e

Re: Proposed Price-Anderson Bill of Sen. Metzenbaum

Dear Denise and Andrea:

Recently Sen. Bingaman's office contacted me to review yet
another proposed Price-Anderson bill. I believe that the
enclosed bill of Sen. Metzenbaum goes the furthest in
accomplishing New Mexico's specific goals of 1nclud1ng coverage
for WIPP by name and/or by substantive provisions. This bill
also tracks all of the other recommendations New Mexico made for
improving the present Price-Anderson Act. I apologize for my
mark-ups on the bill. In summary, the bill would accomplish the
following major changes:

1. It would eliminate totally the $500 million liability
limit for nuclear accidents involving federal contractors. The
bill would require the federal government to fully compensate for
any damages resulting from nuclear activities.

2. It provides for a safety incentive for contractors by
mandating that DOE recover its expenses if a contractor is found
to have caused the accident due to gross negligence or willful
misconduct.

3. It extends the Price-Anderson coverage to include
transportation, storage and disposal of high-level and
transuranic waste so as to specifically cover New Mexico's WIPP

facility.
4, It provides coverage for all acts of theft or sabotage.
5. It extends coverage to precautionary evacuations and

emergency response costs.
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6. It eliminates the extraordinary nuclear occurrence
requirement for triggering the waiver of defense provision, and
therefore applies the waiver of defense provision (which makes it
easier for the public to recover) to all DOE nuclear incidents.

7. It extends the statute of limitations by allowing
claims for five years after the discovery of an injury and
permitting state statutes of limjitations which are less
restrictive to apply.

As you can see from my notes on the bill, I had a number of
suggestions for tightening up the application of the amendment to
the WIPP facility. I would like to see a definitional section
for ''muclear materials," which would specifically include
transuranic waste. I would also like to include the phrase
"research and development'" and thus "experimentation'" as it is
defined in Section 2014(x) of the present Act as one of the types
of possession and use which would trigger the application of the
Price-Anderson Act. Also, whenever the phrase '"'storage and
disposal" is used, it includes the phrase '"whether on a temporary
or permanent basis."

I have provided my comments by phone to Mitch Fouchee in
Sen. Bingaman's office in D.C. His office is attempting to work
with this bill to draft it as expansively as possible to cover
WIPP and all WIPP-related activities. I will keep you advised as
this bill progresses. If you have any other questions, please
contact me. You can also call Mitch directly at (202) 224-0165
if you would like.

Very truly yours,

BOSSON & CANEPA, P.A.

) /M/J L
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IN THE SENATE OF THE UNITED STATES

Metzenbaum introduced the following bill; which was read

twice and referred to the Committee oD

A BILL

To amend the Price-Anderson provisions_ of the Atomic Energy Act

of 1954 to clarify the financiai obligations of the United
States with respect to nuclear incldents, to remove the
limits on liability for a nuclear incident, to provide better
economic protection for people 1living near Federal nuclear
facilities and nuclear transpcrtation routes, and for cther

purposes.

Be 1t epacted by the Sepate’'and House of Bepresentatives
of the Dpnlted States of America in Copgress assembled.
SECTION 1. SHORT TITLE.

This Act may be cited as the *‘Federal Nuclear Facllitlies
Insurance and Liabllity Act of 1985°°.

SEC. 2. FINKDINRGS ARD PURPOSES.
(a) Findings.--The Ccongress finds that--

(1) an equitable, efficlent, reliable, and
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comprehensive system should be esfablished in advance of

2

any accldent involving Governmeht—owned or operated

facllitles pcssessing nuclear materials pursuant tc the {20\“ Oé

Atomlc Energy Act of 1954, as amended, to provide a @g*::;#'
mechanism for full and pr:o‘ni/pt compensation of all public%‘:ﬁt’:? c':;
l1ability in the event of such an accident; ;Jﬁ;;%%fj:
(2) the increasing role of the Federal Governrent 1njff;/;;$;?ﬁ
the;storage, disposal and transportation of radioactive /7”ufbj
materials, including spent fuel, high-level waste and f‘(rj?;i“

transuranic waste, pursuant to the Ruclear Waste Pcllicy ;—rcd‘vuvL

Act of 1982 and other provisions of law, necessitates bvuk~

legal responsibility to assure that the public will be

~that the Federal Government unequlvocally accept 1its ft;;;:f;ﬂ

compensated fully, promptly and without excessive lvbuc A

litigation for all damages frgm any a cideﬂt involving fﬁ?’,/Jf
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the storage,~d1sposal r transportation . an /
——————— - s

materials and any activities undertaken to a

such storage, disposal, or transportation;
(3) the assumption by the Federal Government, through

comprehensive indemnity agreements, of full financlal +ﬂ

responsibility for any accident involving nuclear Q

materials owned or possessed by the Federal Government

and 1ts contractors wlll provide additional incentlives

for the safe handling, storage, and disposal of such

materials: and
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(4) when the Federal Government enters into ccntracts

2 with private parties to underiake certalin acti@ities

3 involving nuclear materials subject to the Atomic Enercy

y Act of 1954, as amended, those private parties shculd be

5 held to a standard of care, through the imposition of

6 appropriate financial responsibility, that would provide

7 significant incentives for the safe operation of such

8 activities.

9 (b) Purposes.--The purposes of this Act are to--

10 (1) establish an equitable, eff%cient, reliable and

11 comprehensive mechanism for full and prompt compensation r{
12 of the public in the event of an accident involving féﬁ/,;*u}‘
13 .-" nuclear mategzgzgisubjeéf to the Atomic Energy Act of <~ ‘:;;
14 “\~4§5ﬁ7”aéramendeé, which ars possessed or used in ’Efﬁl»
15 activities of the Federal Government or by Federal

16 contractors; and

17 (2) provlide incentives, through the imposition of

18 financial responsibility, for the safe operation cf such

19 activities and the prevention of such accidents by the

2¢ Federal Government and its contractors.

21 SEC. 3. INDEMNIFICATION FOR DEPARTMERT OF ENERGY CONRTRACTORS;
22 NUCLEAR WASTES.

23 (a) Indemn%fication Agreements.--Section 178 d. of the

24 Atomic Energy Act of 1954 (42 U.S.C. 2218(d)) 1s amended in

25 the first sentence by striking out *‘is authorized until
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1987, to’’ and inserting in lieu thereof °*‘shall”’’.

(b) Elimination of Liability Limitaticn.--Sectlon 178 c.
of the Atomic Energy Act of 1954 (42 U.S.C. 22186(d)) 1is
amended by--

(1) striking out **, in the amount of $52¢,088,808°°
and all that follows through the period at the end
thereof and inserting in lieu thereof a period; and

(2) inserting at the end thereof ®‘Any agreement of
indemnificatlion entered into pursuant to this subsection
shall not 1limit the amount indemnified.’”’.

(c) Negligence of Federal Contractors.--Section 178 d. of
the Atomlc Energy Act of 1954 (42 U.S.C. 2216(d)) is
amended-~

(1) by inserting **(1)°° after the subsection
designation; and

(2) by inserting at the end thereof the following nhew
paragraph:

**(2) Subseguent to a nuclear incident or precauticnary
evacuation covered by an indemnity agreement entered into
pursuant to this subsection, the Secretary of Energy shall
promptly determine 1f there was gross negligence or willful
misconduct on the part of the Federal contractor, or any
subcontractor or supplier of such contractor, which resulted
in the nuclear incident or precautionary evacuation. Tc¢ the

extent that the Federal contractor, subcontractor, or

e ———, e 2




-

£

10
1
12
13
u
15
16
17
18
19
22
21
22

23

. ﬁ!?w‘

i

e
'i}‘y
H
;

. 451 S.1l.C.
S

uppller 1s determined to have engaged 1n gross negligence Or
willful misconduct, and to the extent that such negligence or
misconduct contributed to the incident or evacuation in
question, the Secretary of Energy shall recover from the
contractor, subcontractor, or supplier a proportional share
of the amount pald by the Federal Government in satisfaction
of all claims attributable to the nuclear 1neldent or
precautionary evacuation. No amounts recqvered from any

contractor., subcontractor, or supplier pursuant to the 4
preceding sentence may be reimbursed directly or indirectly )

/
/

by the Department. ‘.
E—

(d) Indemnification for Kuclear Incidents Involving
Nuclear Wastes.--(1) Section 172 d. of the Atomic Energy Act
of 1954 (42 U.S.C. 2218(d)), as amended by subsection (c) of
this section, i1s further amended by adding at the end thereof
the following new paragraph:

**(3)(L) The Secretary of Energy shall enter into
agreements of indemnification with all Federal contractors o

N Q/{/‘f/\ ( n&-\/{/ "K;vm -

t to the‘Nuclear Haste

-~ e e et R

engaged in-—

**(1) any activity purs

Pclicy Act of 1982 (42 U,/S.C. 16181 et. seqg.), including

the disposal, storage,/or transportation of high-level

—

radioactive waste and spent nuclear fuel; or

2% **(11) any activity involving the disposal, stcrage, C,[/U‘ZL/

25"

or transportation of transgrgn}g_gggte. /l”f

f/f"‘ﬂfi
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zzreements shall indemnify such contractors.for all

public llablility resulting from a nuclear 1ncident or Lo

precautionary evacuation arising out of any such activity.
4 **(B) Any Federal funds expended to compensate the public»;-i

5 for a nuclear incident or precautionary evacuation invclving =+ %

——— e

& the disposal, sto:aqe{fbr irénSpbrtation of high—level'"”'ﬁgk;‘¥g§:”
7 radioactive waste or spent nuclear fuel shall be from funds o
8 avallable through the KRuclear Waste Fund 9stablished in

9 sectlon 3p2(c) of the Nuclear Waste Policy Act of 1982 (42
19 U.S.C. 18222(c)).’’.

11 (2) Subsection s. of section 11 of the Atomic Energy Act
12 of 1954 (42 U.S.C. 2814(s)) is amended by adding at the end
13 thereof the following: *‘*For burposes of those activitles

14 that the Secretary of Energy is authorized or directed to f
15 undertake, pursuant to this Act or any other law, that . (L4-a
16 involve the risk o2f public liability for a —tncident—

17 as a result of the storage or disposa%/g;/;:z:teizclear fuel,

18 high-level radioactive waste, or transuranic waste, includinc

19 the transportation of such materlals to or from a storage or

2¢ disposal site or facility, and the construction and operation

21 of any such site or facility, the Secretary shall, to the

22 extent that such activities are not undertaken by contract,

23 be conslidered as i1f the Secretary were a contractor with whom

24 an indemnity agre2ment has been entered into pursuant to

25 subsection 170 d.°’°.
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2
(e) conforming Amendment.-—éection 382(d) of the Nuclear
waste Pollicy Act of 1982 (42 U.S;E.‘19222(d))-1é aﬁeﬁaed in
3 the matter preceding paragraph (1) by striking out *‘only

4 for’’ and inserting in lieu thereof ‘‘only for payments that ?%éf

5 may be requlred under section 172 d.(3) of the Atomic Energy

6 Act of 1954, and for’‘.
7 SEC. 4. ELIMNIRATIDK OF LIMITATIONR ON LIABILITY.
8 (a) In General.--Section 178 e. of the Atomic Energy Act

9 of 1954 (42 U.S.C. 2212) 1s amended by--

12 (1) striking out **The aggregate liabllity for a

11 single nuclear incident of persons indemnified, ** and
12 inserting in lieu thereof *‘With respect to any nuclear
13 incident to which an agreement of indemnification entered
el into, other than under the provisions of subsection 178
15 d., 1s applicable, the aggregate liabilitv for a single
16 nuclear incident of persons indemnified,’’; and

17 (2) striking out *‘or contractor“”.

18 (3) striking out **: and provided further’’ and all
19 that follows through the period at the end thereof and
20 inserting in lieu thereof a perliod.

21 (b) Conforming Amendments.--(1) Sectlon 2 1. of the

22 Atomic Energy Act of 1954 (42 U.S.C. 22012(1)) is amended by
23 adding at the end thereof *‘pursuanht to section 178.°°.
24 (2) The sectlion heading for section 172 of the Atcrmic

25 Energy Act of 1954 (42 U.S.C. 2212) 1s amended to read as

B [ O O R O IR ISR
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ccllows:

*“SEC. 178. LIABILITY FOR KUCLEAR INCIDEKTS ARD
INDEMNIFICATIOR FOR FEDERAL CORTRACTORS. °‘.
(3) The item relating to section 17¢ in the table cf
contents of the Atomic Energy Act of 1954 (42 U.S.C. 2211 et
seq.) 1s amended to read as follows:

**Sec. 178. Liablility for nuclear incidents and
Indemnification for Federal contractors. ’’.

SEC. 5. DISCOVERY ARD STATUTE OF LIMITATIONS; EXTRAORDIKARY
RUCLEAR OCCURRENCE.

(a) Walver of Defenses.—~Paragraph (1) of section 172 n.
of the Atomic Energy Act of 1954 (42 U.S.C. 2218(n)(2)) 1is
amended--

(1) in th2 matter before clause (a) by inserting
after ‘‘extrasrdinary nuclear occurrence’’ the following:
**or, iIn the case of any agreement entered into pursuant
to subsection 178 d.,_ggg_gyglsa:_incldanLLLL L///

(2) in clause (c) by striking out **a device
utilizing’’; and

(3) in th2 matter following clause (c) before the
first sentence by--

(A) striking out **within three years®’ and
inserting in lieu thereof “gif&fg—fizs_zgggs"; and

(B) striking out **, but in no event more than
twenty years after the date of the nuclear

incident ‘.
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(b) Jurisdiction.--The first sentence of paragraph (2) of
sectlion 17¢ n. of the Atomic Energy Act of 1954 (42 U.S.C.

2212(n)(2)) is amended by--

(1) inserting after *‘resulting from an extraordlnary~

nuclear occurrence’’ the following: *‘or, in the case of

any agreement entered into pursuant to subsection 178 d.,

any nuclear incident’’; and

(2) inserting after “extraordinary nuclear
occurrence’’ the second and third time such phrase
appears the following: ‘igsﬂiggigggﬁ:;.
SEC. 6. PRECAUTIORARY EVACUATIOR.

(a) Definition.--Section 11 of the Atomic Energy Act of
1954 (42 U.S.C. 2214) is amended by adding at the end thereotf
the following new subsection dd.:

**dd. The term ‘precautionary evacuation’ means an
evacuation of the public within a speclified area near a

production or utilization facillity, or a Efggggg,or disposal

site or transportation route in the case of an accident
involving the storage, disposal, or transportation of source
material, speclal nuclear materlal, byproduct materlial, high-

level or transuranic radioactive waste, or spent nuclear fuel

(including such material that is i1llegally diverted frcm its
intended place of confinement) where the evacuation ls--
**(1) the result of any event that is not classified

- as a nuclear incident but which causes an evacuatlicn; and

L
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**(2) ordered by an officilal (authorized by State law
to order such an evacuation) Sf a State or a pdligical
subdivision of a State.’’.

(b) Liabllity of Federal Contractors for Costs of . K3
Precautionary Evacuation.--Section 172 d. of the Atomic |
Energy Act of 1954 (42 U.S.C. 2218(d)) 1s amended by
inserting before the period at the end of the first sentence,
the following: **, or precautlonary evacuation®’.

(c) Costs Incurred by State or Local Governments.--
Section 11 w. of the Atomic Energy Act 6f 1954 (42 D.S.C.
2814(w)) 1s amended by inserting after *‘nuclear incident®’
the first place it appears, the following: *‘or, in the case
of an indemnity agreement entered into pursuant to section
17¢ d., a precautionary evacuation (including all costs
incurred by a State, or a political subdivision of a State,
in the course of ~esponding to a nuclear incident or a
precautionary evacuation)’’.

SEC. 7. THEFT OR DIVERSION OF -RADIOACTIVE MATERIAL.

(a) befinition.--Section 11 g. of the Atomic Energy Act
of 1954 (42 U.S.C. 2814(q)) 1s amended by inserting after
**byproduct material’’ the first place it appears, the
following: **{including, in the case of an indemnity
agreemrent entered into pursuant to section 176 d., such
materlial that is 1illegally diverted from its intended fplace

of confinement)”’’.
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(b) Federal liabllity.--Section 172 d. of the Atomic
Energy Act of 1954 (42 U.S.C. 2218(d)) (as amended by =ectlon
k) 1s further amended by adding at the end thereof the
following new paragraph:

**(4) The Secretary of Energy shall compensate public
llability claims arising out of or in connection with 2
nuclear 1incldent or a precautlionary evacuatlon resulting from
source material, speclal nuclear material, byproduct

material, high-level radivactive waste, transuranic waste, or

spent nuclear fuel that is 1llegally diverted from 1its
intended place of confinement, and which cannot be traced to
a licensee of the Kuclear Regulatory COmmission‘required to
maintain financlal protection under this section.””.

SEC. 8. EFFECTIVE DATE.

The amendments made by this Act shall take effect cn the
date 68 days after the date of the enactment of this Act and
shall apply with respect to all contracts referred to in
section 17¢ d. of the Atomic Energy Act of 1954 (42 U.S.C.
2218(d)) wlthout regard to whether such contraCts were
entered into befcre, on, or after the date of the enactment

of this Act.
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