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~ovember 17, 1986 

R. G. Romatowski, '.\1anager 
Albuquerque O?erations Office 
U. S. Department of Eneq;y 
P. 0. Box 5.;00 
Albuquerque: New ~lexico 87115 

Dear :'.ir. Ro:-;iatowsld: 

TO~EY ANAYA 
GOVERNOR 

DENISE 0. FOR" 
CIRECTOR 

l have rece'.vec your letter of ~ove:nber 3, 1S8€, in which you regret your inability to 
meet with me by November 10: 1986, as I requested: &nd propose, instead, that we meet 
December 5, 1986. I, too~ regr~: your inability to meet earlier, but do agree tc i7leet on 
i\-ednesday, December 3, 1966, at 1:00 p.m., at your office in Albuquerque. 

It is my understanding that the documents requestec by me under both the Consultation 
e.r.d Cooperation Agreement (Agreement) and the Freedom of Information Act (FOIA) will 
be transmitted to my office by the end of this week. I appreciate your prompt response, 
and will acce;>t this delivery under the Agreement in lieu of disclosure under FOL.\ so long 
as your office also informs me of what you are not disclosing and why. I do, however, 
reserve the o;:>tion of pursuing my rights under FOL.\ should I not be satisfied with the 
disclosure under the Agreement. 

I agree that it will be useful for our staffs to meet to clarify the issues before our 
meeting on December 3, 1986, and I understand that the staff meeting will take place on 
Dece:-;iber 1, 1986, at 9:00 a.m., in Albuquerque. 

Since the tenth calendar day following our meeting on December 3, 1986, is a Saturday, I 
will expect your written response by December 15, 1986, as provided for in Article IX of 

861101 

I llllll lllll lllll lllll lllll lllll llll llll 



R. G. Romo.towski 
November 17, 1986 
Page Two 

the Agreement, advising the State of what action the Department of Energy contemplates 
regarding our concerns. 

I look forw a.rd to our meeting. 

Sincerely, 

··I' - . (\ 7TvJ---• I . _ ~_,.., V\) I . / ;>"'\ ... ../ .... .:.,./'l.,--v ~ ' " .... 

DENISE D. FORT, Chairwoman 
Radioactive Waste Consultation 
Task Force, State of New Mexico 

DDF:GN:dcb 
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M.t. Deui•• fort 

Department of Energy 
Albuquerque Operations Office 

P.O. Box 5400 
Albuquerque, New Mexico 871 15 

Chairvoaan, 14d1oactive Wa•te 
Consultation Ta1k Force 

P. o. Box 968 
Santa Pe, NM 87504-0968 

Dear Ka. Fort: 

NOV 5 1189 

This letter acknowledges receipt of }'Our letter dated October 27, 1986, in 
which JOU reque•t a meeting pursuant to the conflict resolution proviaion, 
Article IX, contained in our Asreement for Conaultation and Cooperation 
(the Agreement) on the Waste Isolation Pilot Plant (WIPP). I appreciate 
,our conceru for the public hea~th and aafety of citizens and residents of 
New Mexico. Aa always, th• Department of Energy remain• committed to the 
resolution of safety and health iaaues raised by the State. 

I ma of course ~PPY to meet with you to discuss ,our concerns, but I am 
aurpri•ed by the position ,cu have taken concerning the applicability of 

·aubpart B of the Environmental Standard• for the Management and Diapo1al 
of Spent Nuclear Fuel, B1gh-Level and Tranauranic R.adioactive Waates, 
eepec1ally in light of the position taken by the Environmental Protection 
Agency in its recent letter to Mr. Robert H. Neill on the •ame iaaue. I 
have enclosed a copy of that letter for your reference. 

l regret that my •chedule cannot accommodate a meeting before November 2!, 
1986. I 1ugge1t, however, that the meeting be re•et for 
December 5, 1986, llith the understanding that in the interim our ataffa 
"111 meet to d1acu11 and clarity thoae particular areas of health and 
eafety_that ,-ou believe to be affected by the Department'• poaition with 
regard to aubpart I compliance. In the meanti~e, eince continuity in the 
re1olution of such 111uea is important to both the State and the 
Department and this particular iaeue is one with long range 
conaiderationa, I plan to forward a copy of this letter to the tran•1t1on 
teaa for the uewlJ-•~ected Governor • 

. ly thie letter, I aleo acknowledge receipt of ,our Preedom of Inforaation 
Act (FOIA) request for documente. Your request has been referred to the 
Classification and Technical tnform.atiou Diviaion for proceaeing. The 
authorising official 11 Mr. 2obert Y. Lowre7, Director, Claeeification aud 
technical Information Division, Albuquerque Operations Office, u. s. 
Department of Energy, P. o. Box 5400, Albuquerque, Naw Mexico 87115. You 
aay aspect a response as to the availability of the requested infor:nation 
directly fr01l that office; however, because of the volume of request• 
received by the office, a reaponse by the time of our meeting ia unlikely. 
I note, hove•er, that )'OU have also requeated the same docU11ent1 pursuant 
to the Agree=ent. In the past, ve hAve aade every effort to provide the 
State with records pertinent to its concerns by this aeans, without the 
need for resort to the FOIA. Consistent with this paat practice, I 
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propo•e that, in lieu of following FOIA procedures, we identify the 
docuaents responsive to your reque•t and re•pond to your document reque•t 
onder th• Agraalllent, This would 11.ini~i~e the burden of processing records 
through the FOIA process that are a~ailable through another avenue and 
e~pedite the production of docu=ents to ,cu ao that ,cu cay have aost of 
them before ve aeet. 

Please call ay office to arrange a meeting time in the timeframe aentioned 
above. 

Sincenly, ,--....... 

R.. C. R.omatov•ld 
Manager 

Inc lo sure 

........... 
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. Mr •. Robert· Ht. He 111 . . . . 
DJre~tor, lnvironment1l lvalU&tlon 
320 1. Marer Streot 
P,O, lo:it 061 
Santa Pe, New Mexico 81SOJ 

Dtar Mr. Nei 11 a 

Croup 

l1hS1 ls li respon~e to your letter of July ~. 1916; 
tcquoatln1 replies Co some gucations you have on the Weit• 
lsolaclon Pilot Plant (WIPP) and·the plans of the Department 
ol !nerfy (DOE) co tbov com.pl ianc.e vi th the !nvi ronmontal 
Proteci on Agency's (EPA) standarda for tht •'nagemon& and 
dl••o••l ol ~tah-J~v~1 (MtW).And tPAn~urAnfc (TRU) vaat••· 

fn 1oner11, the respontoa to yo~r quttClons roYOlYO around 
the definitions of "storaaen and "disposal" as a1ven Sn 40 CPl 
l'l ""'"'"hma 191.0& (k) and (1), r•~pGCit.IYsilr• Dwrint sho t.1•o 
that DOB is usina,tbe WIPP a1 • pllot project experiaont ~1th 
.full capability to readily retrieve such v11te1 we would 
cont1'1or c.h11 ''t1vit.1 to bo storaao. Durins tllat. pe1'lod th• 
HIPP would b• subject to th• Su~part A provltlons of the 
•Candard. A• •u~h tlae •• DOS docloree Ct• lnt•ntlon to UA• c~a 
fac111t)' for "Disposal," w11hout an)' 1~ntenticn of recovery, ve 
would expect ihem to show that 1uch d1spo1a1 could aeo& the 
Subpirt I provisions of the standard. Tb• Sub~ari J provl1lon1 
·would no\ be a'tually in ef£ce,, ~owev•~. uni11 aftor th• 
repository is closed for vatte receipt and th• f Snal seals are 
In place, • 

°rvYI 1.lu.c"'.' ~pc.~lCl• llllV•».~'·"~ .... •A•w•••• \•l•w• .. 
• 

~ 

(1) Would EPA concur la DOE's plans to emplace TRU Waat• 
for a period up to S years in WIPP prior to cosplotln1 the 
perfor~ance assessment? · 

Whllev• ~n~ouraa1 DOB to cQmp1oto a porformanc• 
111ott~cnt •• aoon as po1slb1• 1 yo•\ wo would have to 
accept I nOB de~ision to atore, as defined in 40 CPl 
191.02(t), the wa1te1 1n this •annor without ~ompletlna a 
po1t closure P•rforaance ass1ssmtnt. We do~ of co~r••t 
requSrt DOI to comply with Subpart A of 40 ~lR 191 dur1n1 
that period. 
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(l) Will EPA Mike 1 foraal dcterm1natton of the ade~uacy 
of DOB's perfor~ance assessment at any point 1n tlne! 

. Yes. we exDect DOI ta issue en environmental tapacc 
state~ent eoncerntn1 che disposal, as deflned 1n 40 CFR 
1·91.0Z(l), of v••tes 1n •IPP an~ •t-tha' ciao wo would aQk• 
our dtter•inatlon. 

(3) ••• lt SPA'• lntentlon !n •O C~R 191 to allow DOE to 
e•plac• TRU or HLW in ~ repoaltory without dc~on1tratln1 
"'wmyl I AUG• unc i 1 the .Soc J al•n l :» 11•4'• whee h•tt t• r•t rl •v• f 

W• would expect DOE to thow com~llance with Subpart a 
ot the siand&rd at th• tl•• or the aee1s1on to "dt-spos•" of 
the wa1tts at a ropotltory and prior to tht further 
•~placee•nt of v•st•• for disposal • 

. ' ~ . . ' 
I hope these resoons•t ttarlfy our pos1tlons on these 

Issues. lt you have further quesctons ploase contact me •S&ln. 

. 
' 

• 

Sincerely yours, 

. Sheldon lie~--~·"' 
Sheldon Ma1ers; Director 

Off lee o~. Ra~1atlon roaraes (AHJt-4SI) 
,'- .t' ,._-.;. ~ tE' ' • ~ ' 
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STATE OF NEW MEXICO 

ENVIRONMENTAL IMPROVEMENT DIVISION 
P.O. BDI 968. S1n11 fl. Nrww Memo 17SD4-0968 

October 27, 1986 

R. G. Romatowski, l\lanager 
Albuquerque Operations Office 
U.S. Department of Energy 
P. 0. Box 5400 
Albuquerque, New Mexico 87ll5 

Dear !\1r. Romatowski: 

( 50 5) B 2 7 - 2 U 5 0 

TO!\EY ANAYA 
GO\.ERSOR 

DENISE D. FOi=< 
DIRECTOR 

Because of my concern for the public health and safety of New l\lexicans, I am by this 
letter initiating the Conflict Resolution Procedure provided for in Article IX of the 
Agreement for Consultation and Cooperation ~ntered into by the State and the 
Department of Energy (DOE) in conjunction with the July l, 1981 Stipulated Agreement. It 
is the State's position that the We..ste Isolation Pilot Project (WIPP) must comply fully with 
Subpart B of the Environmental Protection Agency's (EPA) Environmental Standards for 
the Management and Disposal of Spent Nuclear Fuel, High-Level and Transuranic 
Radioactive Wastes, 40 CFR § 191 et sea. (EPA Standards). The State further contencs 
that DOE must demonstrate full compliance with the standards prior to any emplacement 
of radioactive waste at the \\"!PP facility. Full adherence to Subpart B of the EPA 
Standards prior to waste emplace:nent is crucial for the protection of both the short-term 
and long-term public health and safety. 

From our __ investige.tion we understand that DOE contends that WIPP is not a "disposal" 
• facility for purposes of compliance with Subpart B of the EPA Standards; and that WIPP 

should not be treated as a disposal facility until a decision is made in 1993 whether to 
retrieve emplaced waste or leave it there permanently. If DOE refuses to attempt to 
demonstrate Subpart B complia.11ce prior to waste em;>lacement, this may subject New 
Mexico anc its citizens, as well as surrounding stetes, to unnecessary risks associated with 
transporta"tion, emplacement anc :-etrievc.l of racioactive wastes. 

On Novem!:>er 18, 1985, the EPA Standards became effecth•e. These standards were 
promulgated in order to protect public healtr., safety, and the environment from the 
radiological hazards associated with the dis?osal of t:-ans:.iranic wastes. By their own 
terms, these standards are clearly applice!:>le to \'ilPP. 40 CFR § 19Lll. 

Subi)art B of these standarcs establishes several different types of requirements for 
dis;::iosal of radioactive wastes. S?ecifically, the Containment Requirements, at 40 CFR § 

191.13. provice t~at e clis;iosa~ ~yste:7l be desit:nec to adequately co!ltain p:-ojectec 
racio&.~tivi:y releases fo:- 10,0CJO years af:er dis;i:>sal. Second, the Assu:-ance 
Requirements, at 40 CFR § 19Ll~. esta:ilish six ty;.>es of assu:-ances to further g-uarantee 
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the long-term containment of radioactive wastes. These requirements include, among 
others, post-disposal monitoring, engineered barriers, and active institutional controls. In 
addition, these Assurance Requirements contain a prohibition against selecting a site _ 
which holds a reasonable expectation of mining for natural resources unless the "favorable 
characteristics" of the site outweigh the likelihood that the site will be disturbed in the 
future. 40 CFR § 191.14(e) Third, the Individual Protection Requirements, at 40 CFR § 
19Ll5, establish radiation exposure limits for members of the public. Finally, the Ground 
Water Protection Requirements, at 40 CFR § 191.16, set standards to prevent radioactive 
contamination of ground water from the disposal system . 

. According to DOE's published estimates, (WEIB-DOE \\.IPP Transportation System 
Meeting, TRU Program Background 9/29/86) New tl1exico can expect up to 6,000 
shipments of Contact-handled transuranic (CH-TRU) waste into the State during the fi\•e 
year period from 1988 through 1993,_ comprising approximately 23% of the total projectec 
CH-TRU waste emplacement of 6,200,000 cubic feet referenced in the October 1980 \\'!PP 
Final Environmental Impact Statement. (DOE/EIS - 0026 Vol. I and II) If the decision is 
made in 1993 that WIPP is not acceptable as a disposal site, the retrieval of the 200,000 
drums and boxes may require up to ten years (WIPP DOE-069 September 1985) and a 

. s!i:nilar number of shipITJents through the State. 

These Subpart B Standards clearly are designed to afford public health and safety 
protection· from the very serious and long-term hazards associated with radioactive 
wastes. If indeed DOE has no intention of complying with these Standards until 1993, I 
fear that the public health and safety may be needlessly jeopardized. It is for this reason 
that the State insists that DOE comply fully with all Subpart B Standards prior to waste 
emplacement. 

For these reasons, I believe that WIPP is required to demonstrate compliance with 
Subpart B of the EPA Standards before any waste emplacement begins in October, 1988. I, 
therefore, take issue with DOE1s interpretation of the applicability of Subpart B of the 
EPA Standards. 

I therefore request that you and I meet as soon as possible, and by November 10, 1986, at 
the la test, to discuss these concerns in detail. In order to better prepare for this meeting, 
we are also hereby requesting, pursuant to our rights under the Consultation and 
Cooperation Agreement and the Freedom·. of Information Act, 5 U.S.C. § 552: all 
documents relating to compliance with Subpart B of the EPA Standards, including but not 
limited to correspondence, memoranda, and other documents related to DOE's contracts 

·· \vfth- Westinghouse and Sandia Na ti on al Laboratories for work involving Subpart B 
compliance, as well as any other memoranda, correspondence, studies, reports, written 
plans and schedules, and all other documents dealing with Sub?a:t B require~ents. We 
would request that you sui)ply us with these documents no later than five working deys 
before the meeting. 
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I appreciate your prompt attention to these important matters. 

Sincerely, 
--

00~ .<i\).7)--f--__ ., 
DENISE D. FORT, Chairwoman 
Radio_acUv_e Waste Consultation Task 
Force, State of New Mexico 

DDF:CO:dcb 
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