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ADAM BABICH 

A'l'rOJtNft AT LAW ,.,,,,......._ 
T ... t.lulettGD 
Ollwlr,C.llrMo ... 

<ml U0-'49T 
PAX; <JQ3) 820-6411 

OCtober 29, 1191 

MQ111;8rtd Ml,.l 

Governo~ Bruce King 
State of New Mexico 
PIM Building, Jtoom S.&2 
s.nta JI'•, i.w Mexico 87!503 

Admiral Jeune• D. Watkin• 
a.cretary of snargy 
V. s. Department of sner;y 
1000 lndependenat Av.nue, s.w. 
Wa9hingtan, D.C. 20585 

A. LaMar '!'!:ego 
o.neral Manager 
W.•tinghou.. Blectric 
Corporat10n. waate laolation 
Pilot Plant Project Off 109 
P.O. Box 3090 
Carl•bad, NM 81221 

Rei Citizen Notice of Violations 

O..r Governor King, Admiral Watkln9 and Mr. Trego, 

Pursuant to the Reaource conservation and Recovery Act ( RCRA), 
•2 U.S.C. § 6972(b), and 40 C.F.R. Part 254, the Environmental 
Defenae runO (ED~), the N•tural Resources Defan.a Council (HltDC), 
the Southweot ReHareh and Information center (SRIC) and Concerned 
C1tiz9na for Nuclear Safety (CCNS) here.by notify you that the U.S. 
Dapertaent of Energy (l>OE) and W.et!nghcun Bleotric corporation 
have violated, and ere violating, ~ •t tha Wa•t• I•olation Pilot 
Plant (WIPP) near Carlsbad, New Mexico. A "Detailed Notice of 
Violat1onv," attached•• bhibit A and incorporated by reference, 
provides a full explanation. 

Thia Notice is primut.ly in roeponae tc DOI ' • announcuent 
that it vill begin managing mix•d redioact1ve and h•••~dou• waete 
at WIPP bgfgm obtaining a hasardcua wa•te pami t from the State of 
New Mexico. DOB' a dtlci•ian = prOCIMd without a permit will 
pnvent N9w Muioo from imposing specific p@ratit conditions to 
prot•ot the public a• a condition of operation of WIPP. 

DOB'• ••Mrtiona that intaria atatu• regulation• would protect 
th• public •ufficiently ara in erroZ'. Aa a federal oourt qoently 
noted a 

[B]ecauae they apply to 4 wide variety of TSD 
[traat:ment, atorage ar diapcmal] faoS.lity, the 
HQulationa ara neca .. arily generic. A ptmit 
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Gcwernor Bruce King 
Admiral J .... D. Watk1na, and 
A. LeMar 'l'rego 
•ao• a 

in1ug1 more af fe;tiVt 11fquaro gf bwpao 
be•ltb and $hi enyirgnnnt btgav11 it con bt. 
S•ilgrtd na[rcwlJ to tbe oart1gµlar fecil'!:YL 
The penit ia the linchpin Of RCRA'a 
regulatory scheme. 

111rr1 Cly~ y. U.S. Da»artment of Bgergx, Slip op. at ,, Civil 
Action 89-B-181 (D. cola. August 13, 1991). 

The aituation at WlPP raise& iaauee that DOE ra•olvad w1th 
respect to it• Fluidised a.d Incinerator• at tha Rocky Plate plant 
in Coloredo. DOB built thl incin1rator9 in the early 1980'•, after 
~CRA olready w•• .t.n eft•ot. TM incinerator• uae .unprovan 
tachnola;y and, •• at WlPP, DOE had not begun routine operation• by 
the time 1t f1ret 1\lbmitted a permit application. Reco;n1s1ng 
tba•• tact•. Colorado Senator Tiaothy E. Wirth and Colorado 
COngr1aaman Davie! B. Skaggs wrote to DOE about the need for a 
permit. senator Wirth notedi 

[?]interim atatua.regulat1ons do not provide 
the full public protaction of a RC:RA pe:tmi t 
and wen intended •• only e teznporary 
ea~ISient. 

In light of the w:f.deapru4 public concern 
el)out planned incineration at Rocky Flats, I 
bali•v. it would b9 inappropriate to conduct 
th1• proposed 1n0ineration under interim 
status regulation•. Incineration ehoul4 only 
go forward efter i•eusnc. of a RCRA permit 
• • • • 

X..ttar from Senator Timothy 1. Wirth ta Rueh Inlow. DOE (May 24, 
1989). 

81mil6rly, congressman Skaggs said: 

[I J nterim status regulat1on9 do not prov id• 
tti. public with th9 .... level of protection 
•• a final ltCRA permit. 

1 believe that both l991elative intent and 
relev•nt toot• w•rrant the concluaicm that the 
p\&b11c 1hould have the protection of a final 
permit b•for• incineration iO•& forwud. 
ThOse facts include ••• that th• incineration 

· W0\114 b9 en •••ent:1al1y new prop'.. cnot 
aer•lr • ccntinuation of ongoing operation•) 
•••• 
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Govarnor aruoe KS.ng 
Admiral J-.a c. WatJUna, and 
A. LaMar Trego ••er• 3 

t.etter !roll Con;r•••man David. !. Skaggs to i.o P. Duffy, DOS (Dec. 
20, 1989). 

Ul~imately DOI voluntarily agre.4 that: 

[DOI] · • • • ahall rm.t operate the n' • 
["Fluidised Bed Incinerators"] under authority 
of RCRA intex-111 'tatua regulation• and •hall 
not opel"ate either of tile n•a ••• until auch 
time, if any, that operation of tha n i• 
•ubj•ct to and COlnpliu with a ~ P9't111 t 
• • • • 

Stipulated consent, Sierra Club y. RQB, Civil Action No. 89-B-978 
(D. Colo. July li, 1990) (empba•i• added). 

DOB' a decision to forgo unperaii ttad op•ration of the Fluidised 
Bed lncineratore in COlorado pravid•• •precedent that should guide 
DOB'• and New Me¥ico'e 4.cieio~ at WIPP. t>OB •hould ~ efford 
Naw Mexico oitizana a l••••r standard of protaction from risks 
poaed br unproven technolo;y at WIPP than DOE ha• already agrMd to 
afford the oiti&anJt of COlorado with respect to the Fluidised Bed 
Incinerators. N4aw Mexico •hould clo.e it• border• to wa•t• bound 
for WIPP until .-n4 unl••• DOI obtain• a hazardo\19 waata p•rm1t for 
tl"te facility. 

Unl••• we are a.bl• to negotiate a r••olution tc th.is matter, 
IDF, NaDC, BftlC and CCNS currently espect to file suit about the 
violations apecified in Exhibit A within the next 90 day•. In 
addition to ttM oounael identified in the uhibit, appropriate 
local ccuneel will join in npr•••nting EDF, HJU>C, BRIC and CCNS in 
thi• 1nattei-. If ;{Ou ere 1nt•reated in exploring a neootieted 
reeolution, plea.a contact me aa llOOn aa po••ible. 

SDI', NRDC, BRIC and CCNS believe thi• Notice sufficiently 
stat•• the ground• for complaint. lf you have eny queet1on• or 
ooncarn• about the Notic., pl .. •• oontact .. • 1 t would ba 
OOl\9iatent with the oepartmant of Bnergy'• recant •t•temente of 
napeot for environmental law• for the oepertmant and it• 
oantractcr to comply voluntarily with ~CJltA and obtain a ha&ardou• 
waat• permit befoi-e au&naging m1x•d re.diaSQtive and hesardous waata 
at WlPP. 
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Governor IZ'\IC9 King 
AdlUral J-• o. Watk1na, and. 
A. LaMar Trego 
••a• ' 

Very truly yourst 

.. 

CO& 

J~dith M. Bepino•e, S•o~etezy 
New Mexioo lnvironment 
De~rtllent 
1190 St. Francia Drive 
Banta Fe, New Mexico 87502 

M•. Kathl•an Sianero•. Direc:tor 
Weter and Wa•t• Man.gement 
N9w Mexico lnvtronment 
Department 
1190 It. Francie Drive 
Banta F•, Nev Mexico 87502 

Mr. W11'11U lteillf, 
Mminiatrator, u.a. EPA 
601 M street, 1.w. 
Maehin;ton. D.C. 20,60 

-. The u.s. Attomer O.nerel 
.: ,u .1. Deparment ot J~tioe · :t.?:~ and Conati tution Av•. , 

... ington, DC 20:530 

Den W. Re Chei-, Senior A tomay 
Net\ll'el "9aoure•• Oef enae 
1350 Haw YOl'k Ave. • H .-W. 
Waahington, D.C. 20005 
( 202 )' 783-7800 

"9g1onal Adm1nistratcr, 
u.a. IPA, Region VI 
1201 Ila ltrMt 
Dalla• 'l'X 75270 

Arlan z. Hunt 
Project Manager 
U.S. Department of Energy 
Waata Iaolation Pilot Plant 
Project Office 
P.O. Box 3090 
C.rleba4, "" 88221 

Prentice•Hall COrpor•te 
8~r Inc. 
(Agent for W••t1ngh0u•• 
lleot~io COrparation) 
121 B. Palae11 A~-.. 
S•nto F•, NM 87501 
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lNTBODlJCl'ION 

1. The Envinmmenta1 Defenae Fwul <EDF), Natural RMourcea Dafenee 
Council <NRDC), Soutbweat Baearch and Information Center (SRJC) imd Concerned 
Citilena for Nuclear 8aftty <CCNS), by their attomeya Adam Babich and Dan W. 
Keleher' hanby provide notice or violations or the BalOurce CGuervatian and 
Becovery At!t <RCRA>, d U.S.C. 11 6901-89921'. at the Wut.. Iaolatlon Pilot Plant 
CWIPP) near C1rlsbad, New Mexico. The U.S. Department ol Energy <DOE> and 
Westinghouae Electric Corporation <Westinghouse> designed WIPP to u.. unproven 
technology tor diapoaal of huardous waste. DOE and Weatinghouae are takin1 at.pa 
to bqin mmqing huardoua wute at WIPP :mtJwU; ftrat obtaining a l*'Ullt undn 
the Reaource C-onlierv.tion and llec?very Aot (RCRA) in violation of G U.8.C. I 
eHSCa) ( ..... treatment, storage, or di1poul of .my ... huardoua waste 11 prohibjtwl 
except in accordance with ... a permit.") (11mphui1 added>. · 

JVRIIDICTION 

2. Juriacliction over the vioJationa alleged herein lin with the Federal 
Diatrict Court1pu.nuant to RCRA. 42 U.S.C. I 6972(a)(l), the DeclaratoryJudpient 
Act, 28 u.s.c. t no1, and 28 u.s.c. t 1381 (federal question juriadiction). 

8. Thia Deiailecl Notice ot Violations is provided to: < U the State of New 
Muico; (2) the AdmirJ&trat.o:- of the U.S. Envirnnmental Protection Apncy (EPA>; 
(8) DOE; and (4) We1tinpou1e. The notice complies tWly with RCRA, 42 U.S.C. I 
8971Cb)<l)(A) and 40 C.F.R. Part 264. 

4. The violations complained of herein are continuing. Neither the State 
of Ne\*I Mexico nor EPA hu commenced or ii dilipnt.ly ptoHcuting an acdon to 
redNU the violation• complained or herein. . 

PAJmBS 

-·~·ii; .. __ a. EDF w a not-for-profit. publW memberlhip organization with over 
.~~.~.000 membm nationwide. EDF'• 1ta1!', includinc s<:ientiata, economiata, attorneyt, 

lllDIMh, educ:saton, other prolesalonala and canoemed dtisau, ia dedicat.cl to the 
of pro~lll environmental resource• and public health. Throuah research and 

'"~ Sn ldmtnlatrative, Jqialative andjudic:ial prGQMCilnp, EDF HOU to prated; 
'!' and tl\lo1ment ol the environment by, and the health and uf'et.J ot, EDF1 

. • and the public at l&rp. EDF allo aeeka ~ obtain information about 
tal rilkl poeed by fnduatrial and pvemmental ectivitin and to 

, .r--
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communicate that information to its members and the public. EDF haa long focused 
on aaf'e manapment of toxic substances, includin1 mixed hazardoWJ and radioactive 
wute. Organized wtder the laws of New York. EDF maintaina omces in New York, 
NY; Wuhington, D.C.; Austin, Texas; Raleigh. South Carolina; Boulder, Colorado; 
Berkeley, California; and Richmond, VU'ginia. 

8. NRDC la a national non-pro11t memberahip organization with over 
150,000 members and contributors and a ata.rr of over 150 lawyera, acientiltl, 
environmental specialiate and aupport peraonnel. Organized wider the laws or New 
York, NRDC maintain& omcea in New York, Wuhlnaton, D.C., l.o$ Anplea, San 
Francisco and Honolulu. NRDC pursues a broad range or environmental, oner11 and 
aefenae issues. NRDC seeks to obtain information about environmental risks p<>1ed 
by industrial and aovemmental activitiea and to communicate that information to it1 
members and the public. The organization has long been concerned about safety and 
environmental problems at DOE nuclear facilities and haa actively enforced federal 
environmental laws at varioua DOE facilities. NRDC lltiption in 1984 established 
the applicability of RORA to DOE facilities. Legal Emrironmental Auiatanm 
Foundation ij,EAFJ, NBDC v. Hodel, l586 F. Supp. 1.188 (E.D. Tenn. 198•). 

7. SRIC is a private nonprofit educational and scientific orpnization, 
incorporated in New Mexico. SRIC providet information to the public and t.achnical 
mi1tance to community groups iri New Mexico and throughout. the nation on a wide 
variety of environmental, natural resource, and health ilaues. The organization haa 
participated actively in public processes regarding all aspocts of WIPP since the mid-
19701, including teatimOJ\l' before congressional· committees. publications on WIPP 
and on nuclear and hazardous waste storage and disposal, and participation in public 
hearings f'or the benefit of SRIC'a contributon, sta!f members, clients, directon and 
the public at large. SRIC ha• long advocated safe m&l'.apment of hanrdoua and · 
nuclear wutu. 

S. CCNS is a non-profit community-based education and ln!ormation 
organization focuaing on the economic, environmental. health and safety effects of the 
nuclear woapona complex. CCNS ha• long been involved in obtaining information on 
WIPP, disseminating that information to ijle public and commenting on that 
information for the benefit of CCNS'a contributore, atatr members, client.a, directors 
and the public at large. 

·~ f:,. 9. EDF, NRDC, SRIC and CCNS are associations, and therefore "penon[s)ii- · 
.· , .. '::. ~thin the meaning of RCRA, 42 U.S.C. § 6908(15) . 

. ~: 10. EDF and NRDC mombers wm and el\joy air, water and soils placed at 
k by manapment or mixed radioactive and hazardous wasie at W1PP and 

. . . sportatlon or mixed radioactive and hazardous waste to WIPP. EDF and NRDC 
._ber1 depend on t...hc protection of the RCRA regulatory system to reduce the ri1kl 
}Ural resources and to public health po1ed by hazardous waste management and. 
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tranaportatlon. The RC!A violatior.1 allepd herein injure EDF and NRDC membera 
by: CU diminiahin; the memberl' uee and en.joyment of the air, wa~ and zoila in 
areu that may be at riak from WIPP and from transportation of wute to WIPP; (2). 
diminiahins members' quality or life 'by thnatening thtir ability to leave a legacy of 
a reuonably uncontamln&ted environm.ent to their desoendanta and future 
awnera'1ou; (3) threat.ning members' health cand weU'are and the health and welfare 
of their deeoendante. The vlolatio11S deprive EDF and NRDC l'.DAlbera oC the 
protections o:mt.mplated by RCRA .ad implemtnting replations. 

11. 'l1ie lailure ol DOE and Weatlnghouae to follow the permitting procen 
at WIPP injW'll EDF. NRDC, SR.IC, and CCNS by interltring with their ability to 
obtain. and di.Heminate to Uudr memben, contributon, client.a, direct.on and the 
public, accurat. anti detailed lnfonnation about the p?oel•MI to be employed at WIPP 
and the characteristica of the wute to be treated, etmed or dispond of at WlPP. The 
violations alto preclude EDF. NRDC. BRIC and CCNS from eervin1 their members, 
contributon clients, and directors by 1ubmitting eommenta on a WIPP RCRA permit 
application to be considered by the New Mexico Environment Department before DOE 
and West.lnlhome be-sin manqement of hanrdoua wute at WIPP. 

12. The interetta that EDF. NRDC, SRIC and CCNS eeek to protect by 
providina thia notice are prmane to EDF, NRDC, 8RIC and CCNS' purpoee or 
protec:tina and conaerling environmental ruources and protectiq the public health 
and welfare trom en\ironmental huarda. 

18. Jame1 D. \Vatkina ia the Secretary of the Department of Energy and i1 
charged by law and regulationl v,ith the reeponaibilit1 for constructing WIPP and 
complying with RCRA and all atate lawa atM1ming huardout waste. 

14.. DOE is an apncy oi the federal government. DOE owns and operate& 
and haa jurildldion over WIPP. . 

115. Westinghouse is a Pennaylvania eorporation doing bu.inns in New 
Mexico. We1tinghouaa ia an Op1rator of WIPP and is enaapd in gon1truction of 
WIPP punuant to a eontract with DOI. 

~- 18. Conpas waived aovereip immu.nity apinst auit under RORA for eac:h 
~t. •nay, oft1cer, apnt and emplQYM ol th. U.S. pemrnent that has · 1 

.,_·,,:turlldiction over ar.y solid wu~ manepment facility or disposal lite, or qqe1 in 
~- activity reaulttng, or which mq result. in the dllpoaal or man&pment of 
llll&a:l"l'loua wute. a u.s.c. I 8961. 

17. The State or New Me.'1co la the pemment dwpd with enforcing 
In New Mexfoo. Bruce Kina ia New Mexico's Governor. Judith M. EspinOI& 

--·---" of the New Mexico Enviromneat Department. 
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OINBBAL ALLEGATIONS 

(l) Pro&eetl~ of tbe pabUa 

18. c.on,n,11 ensct«l RCRA to promote pm.cQon of public health and the 
environment by nplatfni m•upment cf hazardoU5 w.aate from pneratfon to 
ctiapolal. 

19. RCRA provides both a statutory and regulatory definition ol "huardou 
wut.." The broad statutory ~fmition (42 U.S.C. § 6903C5)) primarily aovem.1 tcttona 
to abate 11\lbstantial rieb to th• public and environment. Sm: e.&. 42 U.S.C. I 
6972Ca)(l)(B). The more narrow regulatory definition appliet to !CRA11 permit 
program. Sii '2 U.8.C. l 6928Ca) (prohibitin1 truanent, atorap or diapoaal of 
"huardou.1 wute fd111titled Qr Ht14d \lDd•r thi1 !D&bQbaptar" without a permit) 
Cempha1i1 add•d>. Thia Complaint concern• wutee that meet both dermitiona. 

20. RCRA rqulatiana list certain wutea u h.anrdoua at 40 C.F.R. Part 261, 
Subpart D. The replatlona abo Ht rorth characteriatica that identify huanlou 
wutea at 40 C.F.R. Part 281, Subpart C. ThOH characteri•tice IJ'e~ ianitability, 
oorroaivity. raacdvfty .nd toxicity. A wute meet.s the regulatory definition of 
hazatdoua wast.e it it is listed w: if it exhibits a ch.uaatoriatic oC hazardous wute. 

21. Coqrell tound that: 

~ \ mnadequate controlt on huardou.1 wute ms.napmentmll 
m1ult in 1ubaiantial rlab to human health and the 
environment .... 

42 U.S.C. § 6901Cb)(5) (emphs.sis added). 

CW State Implementation 

. 22. RCRA directs EPA to authorize states that adminiatier quaUfyina 
~ ~ wute proJrama to cany out their proaranw •m lieu or the federal RC1lA 
~am. 42 U.S.C. I 8926(b). Any action taken by a state under such an EPA-
,mit.horized proaram has the Ame fOl"Ce and eft'ect ae action taken by EPA Wld.r 

. . G U.8.C. t 6"8(d). 

ii'. 18. IPA •authoriutlon• of a otate program ii mt a pnrequilite to 
. 'Ucatton ot state regulations. 42 U.S.C. t 8129 (retention of state authority). 

. , ..... must cmnply with itate haaardoua wa.ate replations .,....mt=. or 
r IPAhu "authoriaecr the etata proeram. 42 U.S.C. f 8981 Ctedenl aa-neu1 

. ~ly '#ith state requinment& in the tame manner and to the 1ame ueent u 
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any perton). Indeed. t.o operat.e u "e.dliin( faoilitiel under f«loral !aw, hazardous 
waste facUitiee muat obtain at.ate pmnits. Ba 40 C..F.R. § 260.10 Cdeflnitiou of 
"Federal, State and ltcal approvals or permits Mona&r)' to belin phyaical 
oonatruction" and "ui•tinc facility•). EPA authoriAtfon 11weponda the P.pplicabllity 
of certain Federe.l nau.Jation1 in favor of {the at.ate'•) program.'' avoiding duplicative 
reaulation. 5& Fed. Jtei. 28897 (July 11. 1990). 

24. Effective J\lly 25, 1990, EPA authorized New Mm~ to operate ita 
haaardoua waste prosram in litu cf the !edaral RCRA rqulatory proaram. H Fed. 
Rea. 28397 CJub' 11, 1990). 

25. New Mexico'• Hazardowa Wut.e At:t CHW Al, ff 74-4-1 through 13, New 
Mexico Statut.a Annotated (NMSA) 19'18, implemmt1 the huardous waste 
replatory prof,l'&m in New Mexico. Unle.1 context requires otherwiee, ~ or the 
t.rm '1RCRA II 1n the remainder or this Notice men to both ih• foderal RC.RA ltatute, 
New Mexico's HWA and implement.Ins raplat.lona. 

26. The New Mexico EnVironmental Improvement Board ls the apncy 
entiv.at.d by law with p:romulg&ting regulation.a to implement RCRA in New Mexico. 
New Meldco's Hazardous Waste Mangpment Ra~ona (HWMR) pnerally 
incorporate EPA'• RCRA reauJationa by reference. However, the New M~co 
resulation.a redelne certain key terms. For example: 

The followinf term• not defined in 40 CFR !80.10 haw tho 
meanlnp - rorth herein: 

1. "Act• or "RCRA" ("Resource Coneerv&tion And Recovery 
At:t" u amended) means the Hazardoua Waste Act. 
Section• 74-4-l throuch 74-4-13 NMSA 1978. 

HWM~ PL~ 102 <•mpr.uil added). Unle&1 cont.at :requires otherwise, citation• to 
EPA11 RCRA 1'91Ulat1on1 (40 C.F.R. Puts 280 ·- 270) in the remai."'lder ot this 
comp11'int refer tD thOH ngulat.iona • they are incorporated into N..w Mexico'• 
rqulat.ory proll'mD. 

CW> RCRA'• permit te41u.lrc amt 

27. After the •ft'ectivv date of the federal RCRA Npl~tions <November 19, 
1980), Cong.rps prohibit.ed. treatment1 e.torap or diapoal of huardou.» wute without 
a permit U.1ued by the U.S. Environmental Prot.«:tion Apncy <EPA) or u authoriud 
State. G U.s.c. I 025Ca;. 

28. A RCRA ~tmJt application mnaiite of two part.I: Puts A and B. Part 
A includes a dncrlption or th• prom.a .. to be UHd for treatment, storap and 
di.,.al, and identU1"5tion of' the huan:loua waste• to be treated, stored and 
cliapoaed. 40 C.F.R. I 270.18. 'nie Part B applkation ie s!gnUir.antly more detailed, 
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l.ncludinr an mMnlive description of facility design, ron!;trv.ction :.nd operation. 40 
C.F.R. I 270.14. 

29. When creating RCRA's requirement fbr a permit, Cionarea• (and the New 
Mexico legislature) deexned it impractical to halt all huardou. wute activity pendin1 
laauance of permits. Accordingly. RCRA allOWB unpm.uitted tadlltits to operate 
wider 9fnteritn status" il': (1) they are "in •xiatenc411 WMD chanpi in the law nquire 
them to have a permit, (2) thvy oomply with not!co NqUinmenta, u.d (8) they timely 
wbm.it Part A or their permit application1. Interim eutu.a facllitie1 we ''treated as 
havb\1 bMn fHv.ed [a] permit" pending iuuance or denial of m sctual parmit. Sa 
41 U.S.C. I 8926(e)(U. 

30. A facility automatiCA!ly Io.61 i.ntarim et.atua U' 1tl owner or operator CaHa 
to observe regulatory dudlina for aubm.ittin1 Pm B of a permit application. 40 
C.F .R. I 270. 78. · 

81. Interim status is a tempor~ry apedient that. does nm provide the public 
with pl'Ot9Ctioxw 9qllivalant to those of a RCRA permit. For example. the prooea• of 
obta1n.ini intmm mtua does not involve a reaula.tary detmninatfon L~at the facility 
will protect the public or the environment. In c.ontrast, New Mexico ha• authority 
to deny an application for a RCRA ~rmit lf, int.a· eliat the State finds that the owner 
or operator will not run the facility in a mar.ner t.'iat provides adtquate public 
J)1'otection. · 

82. RCM'a interim t:tatus regulations (40 C.F.R. Part 286) oontab1 pneric 
1ta.ndarde for prowct.ion of the public pendi.~ ila".J&Dce l'!!' denial of a perrrJt. In 
contrast, RCP-A permit.a include epacific porn'lit conditiona to protect the public and 
the environm•nt. £.a.. 40 C.F.R. f 270.80. Sia Siena Cub y. U.S. IJGartment of 
Enn&X and &.dil!ell IntamrtioMl Cmp., Slip cp. at '1, Civil Action No 89·8-978 CD. 
Colo., September 18, 1991) C"C.0~ int.&nd:d faclllties to opera.t• with permits. 
The reuon !a 1imple. The rcgulat.ion.e peming interim etatua facilitie1 are pneric. 
A permit, on the othor hand, cm be tailored t.o the danpn or a particular facility, 
thu. providfn1 enhanced protectiona."). 

33. Generic interim statue HSU!ationa ue poorlf suited to regulation ot a 
f&Gility uaing new! unprown tRohnoloaiea such u WIPP. WIPP is unlike the "YP• 
of land diapou.l tacilititt that the interhn status rerJ.!Atliml w•re written to addren. 

3'. Becauee RCRA's pro,~ion for interim 1t.atua ia s narrow exception to 
RCRA'1 prohibition epbwt unpmnitted uperation, ft ta the bW'den of one tU.imina 
th• benefit of ~'le exteption to prove t.'iAt it applies. Sm a.c., MsKelvey JL IJnjyd 
Stat-. 280 U.S. 858, 856-67 Cl922). 
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. 88. In addition to onforcemant by EPA snd the State of New Mmcc, RCRA 
pnmcle1 for dtb.n enforcement, a.uthorf.tins any pweon to brini suit qainat ~ 
J*'IOD Clncluding a United Statet apnq er a pri:vate corporation; to enfOIW any 
pennft, standard, ~at.Ion, condition, req-J.iremcnt, ~hibition or orc!w whiah bu 
become eillotfw pursuant to RCRA. 42 U.S.C. t 6972{a)(l)(A). 

8. 'UM WI& IMfllq 

· 88. WIPP is a land dispoaal Cacility loc&ied in Eddy County, New Medco. 
DOE and Weatinpou.ee designed md wn1trlltted WIPP !'or diepoeal oft:ans&aanic 
wui. produced by defense PfOF'anut. Tramuranic wute is wa.ste contarNn&illd with 
constituent• oontainina an element. ~ plutonium, that hae an ate.mi<: number 
greater than that of uranium. 

37. DOE 1.nd W•tttnpouae Intend to manage mixed radioactive and 
hazardous waste ("ttliaed wutAt") at. WIPP. Upon information and belief, mCl:t or the 
wute DOE and Westinpouse intend to muap at W1PP !a mixed waste. 

· 88. ConatZ"uction of'WIPP bepn en a date after Novamber 19, 1980. Upon 
information and belief, DOE and Westinghoun bep.n mnetruction or \V1PP on or 
about July 4~ 1983. DOE and \VeatinlhO'.lH continue to en.gqa in conatnac:tion 
aotivitiea at WIPP. 

c. BcpletoEJ Bl"'«P:y 

89. The United Staws has adopted the poaition &hit 11RCRA hu iippli9d to 
all hazardous wute at all Tederol facilities aince RCRA'1 iMeptfon [November 19, 
1980), including all hazardou1 and mixed wutea at DOE fadlitiea .... " U.S. Jutice 
Departrntmt Affidavit L, Criminal Cue No. 89-730M CD.Cclo.i med June 6, 1989) at 
29-80. 

40. The teder&l RCP.A proifam bu applied t·"> all huarde>us wute at all 
federal fadlitin lince Novemher 19, 1980, lne1udUt£ all hazardoll.a and. mixed wutea 
at DOE tuilltlel. 

41. From about 1983-1985, OOE took th• poaition that RCRA d!d not apply 
to nuclear weaporaa production fJ\clliUes. That erpbllt wu ~ected by the oourt 
in l·BAJ',NRDC y. ligdel, &88 F. Supp. 1188 <E.D. T.mi. 1984). 

41. On Jul)r 8, 1986-pumiant to a ptllldcal compromise with DOE - EPA 
i.necl a notioe p&rportina to ·c1&rlty• th& RORA app!i~ to radlOllCtive miaecl wute. 
51 Fed. Reg. :!WM {J\lly 8, 1988). See NIR 53 Fed. Reg. 8'7v45 lSept. 23, 1988). EPA 
MuG that it v:ould "treat the July 8, 1986 notice as the telev•nt rsgulatory obanae 
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lbr ..UU.h!nrthat facilitias in emtance on that dilte may qual.il,Y for interim status 
j! other 1pplicable requirements are met.• 68 Fod. P..,. at 37048-7. EPA'• decision 
to ~at ita Ju!J 8, 1986 notice aa a f't8'U1atory chanp was never the aubject or 
notice·and-oomment rulem~.g or jucilci&l review. EPA'a deciaion wu an aerciBe 
ot enforcement ~on which ia not hindin; on EDP, NRDC, SlUC and CCNS or 
the State or New Mezica. 

G. ~ve April 8, 1987. New Mexia> excluded WIPP ftom hazardoua 
wute nplatlon under atat-e law. 

4'. DOE and w .. ttnahouse purported to aubmit a Part A RCRA permit 
application for WIPP to New ?dexico on or about .July 25, 1988. At the time of the 
llUbmittal, howewr, WIPP wu acluded fro:n recuJat."'on under New Mexico law. 
Accordingly, NflW MeJCiQo rejected the application. Upon information and beliet, the 
July 1988 P&Tt A application clid not identity all prooe•u and waat-ea that DOE and 
Weltinghouse now intend to employ and manage at WIPP. 

46. Etrecth'e Febtuary 23, 1989. New Mexico z ~ed the provision which 
ezcluded 'WIPP from 1tate regillation. Thia repeal required DOE and W.tinghOUH 
to apply for a hazardous waate permit u.nd9r the HWA wit.bin 80 days. 40 C.F.R. I 
270.lO(e)(l)(U). 

46. DOE and W"tinghoue did not aubmit a Pm A permit application for 
WIPP to New Mexico until about January 18. 1991. 

47. DOE and Weatiqhouae have agreed to ai:cept hazardous wute for 
manapment in wtPP. Upon inf'onnation a...-id balief, by at lent Detembar 1, 1991, 
DOE and Westiflihouae will be in the pJ'OCllSS of illtplly tramporting huardou.e 
wut41 to WIPP or illeplly manaains h.uardoua wu~ at WIPP. 

FIBST CATEGORY OF VIOLATION& 
<Failure to obtmn a peralt) 

48. EDF, NRDC, SRlC and C.CNS incorporate by nf'erence the alleptiona 
set forth in parqraphs 2 throu&h 47. 

49. RCRA prohibits treatmentp stor.,e or ditpQUl or huardau1 wute, and 
conatruction ot nr11 humicm wut. facilitln: after the effective date ot RCRA 
replations unleu the OWD91' or c-perato:r or the facility hu obtained a RCRA pmnlt 
from EPA or an authorized ate.to. 42 u.a.c. f 6925Ca>. 

SO. DOE and W.attnpouae have agreed to accept hazardous wute for 
di...i in WIPP beainnini on or about November 8, 1991. 

51. DO'E an.cl Westinpouae haw MWr obtained a RCRA permit for WIPP. 
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SECOND CATEGORY OF VIOLATIONS 
<Failure to obtain interim aatu) 

52. EDF. NRDC. BRIC md CCNS incorporate by reference the alleptiona 
.. t fO!'tll in parqrapha 2 through 47 and 50 throuP 51. 

33. To obtain interim status, own.en w operators of huardous wute 
manapment fadlftf•• must eubmit a Part A permit application withht 80 days aft.ir
the etrective data ot cha.'tges in the law that require them to comply with RORA 
int.rim atatus rti\Zlat!ou. 40 C.F.R. H 270.lO(e)(l)(li) & 270. 70Ca)(2). 

54. '111a 1tatutory ahanp that required DOE and Weatinghouee to comply 
with interim Btatua replationa f.t \VIPP oocu.rNd when Nriiv Mexico amended ita 
RCRA st&tut. (the HWA) on February 23, 1989 to make tha act applicable to WIPP. 
<Before then, New Mexico had intentionally excluded WIPP from State nauJation.) 

55. To obtain interim status for \VI.PP, DOE and W•tinghouae would have 
had to submit their Part A permit application by March 27, 1989. 40 C.F.R. It 
270.l(){e)(l)(ii) & 270.70(&)(1). 

~- DOE and We1tinsftoU1e submitted their Part A application about 22 
months too Ia~ to obtain Interim status (on or about January 22, 1991>. 

a7. In the ajtarnative, even if EP.-\'1 determination that New Mex.ico'1 
prosram would cperaie "b lieu of' the ftderal RCRA prosram were oontidtlled to be 
the applicable chanp in law that requited a>mpliance with interim atatu 
regulation.a. DOE S.."'ld Weatin;houu would have failed to obtain L'ltmm status. 
EPA'• authorization of New Mmco's regulation of mixed wute wu eft'ective July 25, 
1990. SS Fed. Reg. 28897 (July 11, 1990). DOE and Weetinghause failed to .ubmit 
their Part A by August 24, 1990, forfeiting any po11ible claim to fnterirn status. 40 
C.F.R. I 270.lO<e>CU(il). 

SS. DOE and WeatinghOUH have apeed ~ aacept huardo\LI wutie tor 
d.ispoaal In Wil'P wit.bout ftrat obtainin1 a permit or interim atatua. 

TltlKD CATEGORY OF VIOLATIONS (In th• Alt.rnattv•) 
<Loea ot Interim 8'atu) 

59. EDF, NRDC, SRIC and CCNS inOOfP¢1'ate by reference the alleptiona 
Mt forth in parqraphs 2 through 47 md 50 throqh 51. 

80. To maintain interim 1tatua obt.med by rtuon or a chanp in law, an 
owner o:r operator m.w.t file Part B of a permit application within 12 month• after the 
pertinent chanp in law. Failure to meet thfa condition 1'9'Ult& in automatic b1 or 
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mt.rim ataiua. 40 C.F.R. i 270. 73 <as inoorporated into New MeXico's huardoua 
waate rel"!mon.s). BecaUM New Mexico rspuled the p1'0Vilion er th• HWA which 
aoluded WIPP from st.ate replatlon eft'ectJ,,-e February 28, 1989, DOE and 
Westinghouse would have had to ambmit their Part B permit application by February 
U, 1990 14 maintain any pogsible claim to int.trim atatua. 

81. DOE &nd We1tinshouae did not tubmit a Part B permit application for 
WIPP to Now Maico until about February 26, 1991. 

U. If DOE and Weatinahouae had obtained interim statws for WIPP, they 
would have Iott that atatua on or about Ftbl'\UU')' 23, 1990 by failing to submit a 
timely Md gompl•t. Part B permit application. 

FOtfRTB CATEGORY OF VIOLATIONS (In the Alternative) 
<VlolaUou of Interim ltatm replatloa1) 

63. EDF, NRDC, SRIC and CCNS incorporate by reference the N.legations 
Ht forth in paraarapha 2 ~h 47 and 50 throuch 51. 

84. Chanpa in the prcceeses for t.'te treatment, ltorqe or cilapaaal ot 
hazardous wut., or inanaaement duri.ng interim stt.tua t;;f wutea not id•ntified on 
a Part A, Nquire 1ubmiaaion or a revised Part A and prior approval by the Nnr 
Mexico Environment Department. 40 C.F.R. H 270. 71(&)(1) A (2); 270. 72(&)(1) 6 (8). 

85. Upon information and belief, DOE s.nd Weat.inshoase have qreed 14 
accept l-..uaTdoUA wut4t, and t4 employ proceSH11 not ~equ,.tely identified in a Part 
A application or an approved clla.np to a Part A applie&tion. 

POTENTW.. RELIBF 

WBUBFOBI: 

A. EDF, NRDC, SRIC and CCNS may requeet that the Court onter an 
Ordsr, pu.nuant to 2£3 U.8.C. I 1201, declaring that WIPP does not have interim 
.Wus under RCRA and that any tnatment= &torap or di1p09al of buardou. w•te 
at WIPP ii lllepl; 

B. ~itionally, EDF, NRDC, SRIC and CCNS may requesat that the Cowt 
enjoin DOE and W•tiDghoUN from treating, •torin1 or di1p>1ing of hazardous wast. 
at WIPP until such time, U' any, that DOE and WntmgbOUM obtain a RCRA permit 
for the lacilltr, 

C. . Additionally, EDF, NRDC, BRIC and CCNS ma, request that the Court 
order Weatinfhou• to pay to the U.S. Tteuurr civil pmalti• in the amount of 
twenty-tlve thousand dollars ($28,000} per \iolation P8J' day for eaah day that 
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Weettnpouse violat• RC.RA uid the HWA by Ir.31le.g:ing huardoU& wute at WIPP 
following the date or filini or this Ccmplaint; 

D. Additionally. EDF, NRDC. SBIC and CCNS may miuest t.hat the Court 
ordw DOE and W91tinghouse~ jnintly and MVWBlly, to pay EDF, NRDC, SRIC and 
CCNS their oo.tl of litiption, Including but not limited to rou.mable attorne)' and 
expert witn..1 f1"t6 n authorued by '2 U.S.C. t 8972(e); and 

E. Finally, EDF, NlU>C1 SRIC and CCNS may request that tllt Co\U't P'ant 
such further relief u the Cou..'"t rlaem1 jult and appropriate. 

Respectfully submitt.60 thiS 19th day of October. 1991. 

Adam Babic:b, unct. Attorney 
Bn,ironmental Dtfenee Fund 
1S15 Arapahoe Stnet 
Tower a. Suite 1100 
Denver. Colorado 80202 
(808) 820-4497 

~ f.£cf:::i!!:f? 
NatW'&1 Reecurca D.efenB• Cow-.c:il 
18~0 New York Ave., N.W. 
Wuhinpm, D.C. 20006 
(202) 788-7800 

COUNSEL FOR EDF, NPJ>C, BRIC and CCNS 

Environmental Detenl'Je Fund 
t40e Arapahoe Ave. 
Boulder, CO 80802 
(803) 440-4901 
Fax: (808) 4A0-8052 

Natural Beaouroaa Defense Council 
1880 New York Ave., N.W. 
WuhiQ&fbn, D.C. 20008 
(202) 788-7800 
Fax~<202>788-5917 

Sol.1thwat Reeearch and 
Inf'onnatian Center 
105 Stanford. 8.E., 
P.O. Ba 4524 
Albuqu..-qua, New Mexico 87106 
Phone: (508)382-1882 
Fu: C505) 282-1864 

Concerned Citi&ena tor Nuclear 
Satet.y 
•12 Wut San Francisco St. 
Santa h, NM 87501 
Phone: (805) 988-1973 
Fu: (808) 988-0997 


