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ADAM BABICH

(309) 830-4487
prokiely v PAX: (303) 820-4435
Touar 3, Sulte 1100
Oenver, Colorado  BORCR
october 29, 1991

BRagistered Mail
dearnor Bruoe King A. LaMar Trego
State of New Mexico Ganeral Manager
PERA Building, Room 3542 g:atinQZ:z:e :1:2::§:°1ation

- Mexico 87503 rpora , Wa
Santa Te, New Max Pilot Plant Project 0ffica
Admiral James D. Watkins P.0. Box 3090
Sscrotary of Enargy Carlsbsd, N 88221

U.8. Department of Energy
1000 Independence Avenue, S.W.
Weshingten, D.C. 20588

Re: Citizen Notice of Violations
Dear Governor King, Admiral Watkins and Mr. Trego,

Pursuant to the Rescurce Conservation and Recovery Act (RCRA),
42 U.s5.C. § 6972(b), and 40 C.F.R, Part 354, the Environmental
Defense Fund {EDF), the Natural Resources Defanss Council (NRDC),
+hs Southwest Resesrch and Information Center (SRIC) and Concerned
Citizens for Nuclear 8afetry (CCNS) hereby notify you that the U.8.
Department of Energy (DOE) and Westinghouse Electric Corporation
have violated, and are violating, RCRA st tha Waste Isolation Pilot
Plant (WIPP) near Carlsbad, Mew Mexico. A "Detailed Notics of
violationg, * attachod as Exhibit A and incorporated by reference,
provides a full axplanation.

This Notice is primarily in response to DOE's announcement
that it will begin managing mixed radioactive end hazardous weste
at WIPP hafoure obtaining & hazardous wasta permit from the State of
New Mexico. DOE's dscisicn t0 procsed without a permit will
prevent New Maxico 2rom Iimposing specific permit conditions to
pProtect the public as a condition cf cperation of WIPP.

DOE's asserticns that interis status rsgulations would protsct

:g: guhltc sufficiently sre in error. As a federal court recsntly
ed! :

[Blacause thay apply t© a wide variety of TSD
[treatment, storage or disposal] facility, the
regulations ars necessarily gsneric. A permit
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The permit 48 the linchpin ©f RCRA'S
regulatory scheme,

Siarra Club v, U,8. Dapartment of Baergy, Slip op. at 4, Civil
Action 89-B-181 (D. Colo. August 13, 1991).

The situation at WIPP raises issues that DOE resclved with
respect to its Fluidized Bad Incinsrators at ths Rocky Flats plant
in Colorsdo. DOK built the incinerators in the early 1980's, after
RCRA already was in sffect. ™e incinerstors uss -unproven
technology and, as at WIPP, DOE had not begun routine operations by
the time it firet submitted & permit application. Recognizing
thess £facts, Colorado Senator Timothy E. Wirth and Colorado
Congressman David E. Skaggs wrots to DOE about the nsed for a
perait. Senator Wirth noted:

{Ilinterim status regulations do not provide
the full public proteaction of a RCRA permit
and were i(ntended as only e temporary
expedient.

In light of the widaspread public concern
ahout planned incineration at Rocky Flats, I
balisve it would ba inappropriate to conduct
this proposed incinaration under interim
gtatus regulations. Incineration should only
go forward after issuance Of a RCRA permit

¢ o v

i-;:;?t from Senator Timothy E. Wirth to Rush Inlow, DOE (May 24,

S8imilarly, Congressman Skaggs said:

{I]nterim status regulations do not provide
the public with the sasss lesvel 0f protection
as 8 final RCRA permit.

I believe that hoth legislative intsnt and
relevant faots warrant the conolusion that the
public should havs ths protaction of 8 final
permit before incineration goes forward.
Those facts include ... that the incinsration
-would be an essentially new prograa (not
marely a coentinuation of cngoing operations)
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Lettezr from Congrsssman David E. Skaggs to Leo P. Duffy, DOE (Dec.
20, 1989). '

Ultimately DOB voluntarily sgreed that:

[DCE]} ... shall ppt operate the FB's
["Fluidized Bed Incinerators®] under authority
of RCRA interim gstatus regulations and shall
not operate either of the FB's ... until such
time, if any, that operation of tha FB is
subject to snd vomplies with a RCRA permit

sses

Stipulated Consent, Siarrs Club v, DOE, Civil Action No. 89-B-978
(D. Colo. July 19, 1990) (emphasiszs added). :

DOE's decision to forgo unpermitted operation of the Fluidized
Bed Inginerators in Colorado provides a precedent that should guide
DOB's and New Mexico's decisionsg at WIPP. DOE ghould pot sfford
New Mexico citizens s lesser standard of protaction from risks
posed by unproven tachnology st WIFPP than DOE has already agreed to
afford the citizena of Colorado with respeat to ths Fluidized Bed
Incineratore. New Mexico should close its borders to waste bound
for WIPP until and unlasa DOE cbtains s hazardocus wasts parmit for
the facilitcy.

Unleas we are sble to negotiate a rescilution to this matter,
EDF, NRDC, 2RIC and CCONS currently expect to file suit about the
viclations apecified in Exhibit A within tha next 90 days. In
addition to the counsel identified in the sxhibit, appropriate
local counsel will join in representing EDF, NRDC, SRIC and CCNS in
this matter. If you are intarested in eoexploring 8 negotisted
resolution, please contact ne &s soon as possible.

8DF, NRDC, BSRIC and CCNS belisve this Notics sufficiently
states the grounds for complaint. If you have any questions or
ooncarns about the Notice, plesss asontact me. It would ba
oconsiatent with the Department of Ensrgy‘'s recent statadents o2
Tespect for environmental laws for the Depsrtment and its
contracter to comply voluntarily with RCRA and obtain a hazardous
waste permit before managing mixed radicastive and hezardous waste
at WIPP.
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Very truly yours,

Adam Babic djunct Attorney Dan W, Reicher, Senior Attorney

Environmeantal Dafense Fund Nsturasl Resources Defanse
Council ‘ 1350 New York Ave., N.W.

1513 Arspshos Street Washington, D.C. 20008

Tower 3, Buite 1100 (203) 783-7800

Denver, Colorado 80202
(303) 820-4497 .

Co!?

Judith M, Espinosa, Secretary Regional Administratcr,
New Mexico Bnvironmenst U.8. EPA, Region VI
Departaent 1201 Elm Btrest

1190 8t. Franois Drive Dallas TX 75270

Santa Feo, New Maxico 87502
Arien E. Hunt

NMs. Kathlean Sisneros, Director Project Manager
Watar and Wastes Management v.8. Depertment of EZnergy
New Mexico Bavironment Wasts Isoclation Pilot Plant
Department Project Office

i 1190 8t. Francis Drive P.0. Box 3080

i; Santa Fe, New Maxico 87502 Carlebad, NM 88221

3 Mr. William Reilly, Prantice-Hall Corporate
AMministrator, U.8. EPA Systens, Inc.

401 M Street, 8.W. (Agent for Westinghouss
Washington. D.C. 20460 Bleotric Corparation)
) ' 121 E. Palaca Ave.
The U.8. Attorney General Sante Fe, NM 87501
2% U.8. Department 0f Justice
f310th and Constitution Ave.,

.'.
ington, DC 20330




EXHIBIT A

DETAILED NOTICE OF VIOLATIONS

INTRODUCTION

1.  The Environmental Defense Fund (EDF), Natural Resources Defenee
Council (NRDC), Southwest Research and Information Center (S8RIC) and Cancerned
Citizens for Nuclear Safety (CCNB), by their attorneys Adam Babich and Dan W.
Refcher, hereby provide notice of violatlons of the Resource Conservatian and
Recovery Act (RCRA), 42 UB.C. §§ 6901-6092k, at the Wasta [solation Pilot Plant
(WIPP) near Carlsbad New Mexico. The U.S. Department of Energy (DOE) and
Westinghouse Electric Corpoutxon (Westinghouse) designed WIPP to use unproven
technology for disposal of hasardous waste. DOE and Westinghouse are taking staps
to begin managing hesardous waste at WIPP withaut first obtaining & permit under
the Hesource Conservation and Recovery Aat (RCRA) in violation of 42 U.8.C. §
6925(a) ( °... treatment, storage, or dupoul of any ... hazardous waste h_mmhm
except in ncoordanoe with ... a perrmt ") (emphasis udded)

JURISDICTION

i 2. Jurisdiction over the violations alleged herein liss with the Federal
District Courts pursuant to RCRA, 42 U.S.C. § 6972(a)(1), the Declaratory Judgment
Act, 28 U.8.C. § 2201, and 28 U.8.C. § 1381 (federal question jurisdiction).

8.  This Detailed Notice of Violations is provided to: (1) the State of New
% Mexico; (2) the Administrator of the U.S. Environmental Protection Agency (EPA);

() DOE; and {4) Westinghouse. The notice complies fully with RCRA, 42 U.8.C. §

& 6972(X( 1)(A) and 40 C.F.R. Part 254.

4. The violations complained of herein are continuing. Neither the State
of New Mexico nor EPA has commenced or is diligently Proucutmg an aotion to
i redreas the viclations complained of herein. ‘

PARTIES

% 5. EDF is a not-for-profit public membership organization with over
,%;@0,000 memberanationwide. EDF's stafl, including scientists, economista, attorneys,
. Sgineers, aducators, other professionsls and concarned dtiun: is dedicated to the
X dmwaingmﬂmmanm respurces and public health, Throu;h research and
Baooacy in sdministrative, legislative andjudicanlprwodinp EDF secks to protect
' \IIO and enjoyment of the environment ty, and the health and safety of, EDF'a
subers and the public at large. EDF slso seeks to obtain mlormmon about
piunental riske posed by industrial and governmental ectivities and to
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communicate that information to its members and the public. EDF has long focuaed
‘ on safe management of toxic substances, including mixed hazardous and radicactive

" waste. Organized under the laws of New York, EDF maintains offices in New York,
i NY; Washington, D.C.; Austin, Texas; Raleigh, South Carolina; Boulder, Colorado;
Berkeley, California; and Richmond, Virginia.

8. NRDC is a national non-profit membership organization with over
150,000 members and contributors and a staff of over 150 lawyers, scientists,
environmental specialists and support personnel. Organized under the laws of New
York, NRDC maintains offices in New York, Washington, D.C., Los Angeles, San
Francisco and Honalult, NRDC pursues a broad range of environmental, energy and
defense issues. NRDC eeeks to obtain information about environmental risks posed
by industrial and governmental activities and fo communicate that information to ita
members and the pubiic. The organization has long been concerned about safety and
environmental problems at DOE nuclear facilities and hae actively anforced federal
environmental laws at various DOE facilities. NRDC litigation in 1984 established
the applicability of RCRA to DOE facilities. i i
Foundation (LEAF], NRDC v, Hodel, 586 F. Supp. 11638 (E.D. Tenn. 1984).

7. SRIC is a private nonprofit educational and scientific crganization,
incorporated in New Mexico. SRIC provides information to the public and tachnical
assistance to community groups in New Mexico and throughout the nation on a wide
variety of environmental, natural reaource, and health issues. The organization has
participated actively In public processes regarding all aspocta of WIPP since the mid-
1970s, including testimony before congressional committees, publications on WIPP
and on nuclear and hazardous waste storage and dispassl, and participation in public
hearings for the benefit of SRIC's contributors, staff members, clients, directors and
the public at large. SRIC has long advocated safe management of hasardous and
nuclear wastes.

8. CCNS is a non-profit community-based education and information
organization focusing on the economie, environmental, health and safety effects of the
nuclear weapona complex. CCNS has long been involved in obtaining information on
WIPP, disseminating that information to the public and commenting on that
¢ 2% Information for the benefit of CCN8's contributors, staff members, clienta, directors
‘ ;- and the public at large.

_ 8. EDF,NRDC,SRICand CCNS are associations, and therefors "person(s)”
- within the meaning of RCRA, 42 U.S.C. § 6908(15).

et 10. EDF and NRDC members uss and enjoy air, water and soils placed at

B sk by mansgement of mixed radioactive and hazardous weste at WIPP and
ERansportation of mixed radioactive and hazardous waste to WIPP. EDF and NRDC
Rembers dspend on ths protection of the RCRA regulatory system to reduce the risks
galatural resources and to public healtk posed by hazardous waste management and.
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transportation. The RCRA viclations allaged herain injure EDF and NRDC members
by: (1) diminishing the members' use and enjoyment of the air, water and zoils in
areas that may be at risk from WIPP and from transportation of waste to WIPP, (2).
diminishing membaers' quality of life by threatening their ability to leave a legacy of
8 reasonably uncontaminated environment to thelr descendants and future
generations; {3) threatening members' health and welfare and the health and welfare
of their descendants. The violations deprive EDF and NRDC members of the
protections contemplated by RCRA snd implementing reguiations.

11.  The fallure of DOE and Wastinghouse to follow the permitting process
at WIPP injures EDF, NRDC, SRIC, and CCNS by iaterfering with their ability to
obtain, and disseminate to thair members, contributors, clients, directors and the
public, sccurate and detailed information about the processes to be employed at WIPP
and the characteristics of the waste to be treated, etorad or disposed of at WIPP. The
violations alao preclude EDF, NRDC, SRIC and CCNS from serving their members,
contributors clients, and directors by submitting comments on a WIPP RCRA permit
application to be considered by the New Mexico Environment D%ment before DOE
and Westinghouse begin management of hazardous waste at P.

12. The interests that EDF, NRDC, SRIC and CCNS seek to protect by
providing this notice are germane to EDF, NRUC, SRIC and CCNS' purpose of
protecting and canserving environmental resources and protecting the public health
and wel{are from environmental hazards.

18, James D. Watkinze is the Secretary of the Department of Energy and is
charged by law and regulations with the responsibility for constructing WIPP and
complying with RCRA and all state laws governing hazardous waste.

14. DOE is an agency of the federal government. DOE owns and operates
and has jurisdiction over WIPP. ,

15. Westinghouse is & Pennsylvania corporation doing business in New
Mexico. Westinghouse is an operator of WIPP and is engaged in construction of

E. WIPP pursuant to a contract with DOE.

' 18.  Congress waived soversign immunity aguinst suit under RCRA for each
department, agency, officer, agent and employee of the U.S. government that has-

" risdiction over any solid weate management facility or disposal site, or engages in

ANy activity resulting, or which may result, in the disposal or mansgement of

e ardous waste. 43 U.3.C. § 6961,

: ' 17.  The 8tate of New Mexico is the government charged with enforcing

A in New Mexico. Bruce King is New Mexico's Governor. Judith M. Espinosa
: ary of the New Mexico Environment Department.
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(1) Protection of the public

18.  Congross enactad RCRA to promote protection of public health and the
or.wiro::lmont ty rsgulating management of hazardous waste from generation to

19. RCRA provides both a statutory and regulatory definition of "hazardous
wasts.” The broad statutory definition (42 U.S.C. § 6903(5)) primarily governa actions
to sbate substantial risks to the public and environment. See &g, 42 USC. §
6972(2)(1XB). The more narrow regulatory definition applies to RCRA's permit
program. See 42 U.B.C. § €6925(a) (prohibiting treatment, storage or disposal of
"hazardous waate identified cr listed undar thia subchapter” without a permit)
(emphnesis added). This Complaint concerns wastes that meet both definitions.

20. RCRAregulations list certain wastss as hazardous at 40 C.F.R. Part 261,
Subpart D. The reguistions alao sat forth characteristica that identify hazardous
wastes at 40 C.F.R. Part 281, Subpart C. Those characteristics are: ignitability,
cotrosivity, reactivity snd toxicity. A waste meets the regulatory definition of
hazavdous waste if it is listed gr if it exhibits a characteristic of hazardous waste.

21. Congress found that:

Tinadequate controls on hazardous waste msnagement will
rasult in substantial risks to human health and the

environment....

42 U.S.C. § 6901(b)(5) (emphssis added).
(1) State implementation

22, RCRA directs EPA to suthorize states that administer qualifying

basardous waste programs to carry out their programs “in lieu of" the federal RCRA

35 program. 42 U.S.C. § 6926(). Any action taken by e state under such an EPA-

B suthovized program has the same force and effect as action taken by EPA under
RCRA. 43 U.S.C. § €936(d).

BN 28. EPA °authorization” of a state program is nat a prerequisite to
SWplication of state regulations. 42 U.S.C. § 6929 (retention of state authority).
18deral agencies muat comply with state hazardous wasts regulations regardiess of
Rosther EPA kas "authorised” the stats program. 43 U.S.C. § 8861 (federal agencies
Bl comply with state requirements in the same manner and to the sume extent as

£
T
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any perscn). Indeed, ta operate as “sxisting” facilities under federal law, hazardous
waste facilitise must obtain state pyrmits. Saa 40 CF.R. § 260.10 (definitions of
"Federal, State and local approvels or permits necessary (o begin physical
construction” and "axisting facﬂity‘) EPA euthorization “suspends the epplicability
of certain Federel regulations in favor of [the state's) program,” avodd.ng duplicative
regulation. 55 Fed. Reg. 28397 (July 11, 1890).

24. Effective July 25, 1990, SPA authorized New Mexico to operate its
hagardous waste program in lisu of the federal RCRA regulatory program. 55 Fed.
Reg. 28397 July 11, 1990).

28.  New Mexico's Hasardous Waste Act (HWA), {8 74-4-1 through 13, New
Mexico Statutes Annctated (NMSA) 1978, implements the hassrdous waste
regulatory program in New Mexico. Unless context requires otherwise, use of the
term "RCRA" In the remainder of this Notice rafers to both the federal RCRA statute,
New Mexico's HWA and implementing raguiations.

26. The New Mexico Environmenta! Iinprovement Board is the agency
entrustad by law with promulgsating regulationa to impiement RCRA in New Mexico.
New Mexico's Hazardous Waste Manegsmen: Regulations (HWMR: generally
incorporete EPA's RCRA regulations by reference. However, the New Mexico
regulations redefine certain key terxs. For exampie:

The following $srms not defined in 40 CFR 280,10 have the
meanings set forth herein:

1. "Act® or "RCRA" ("Resource Congervation znd Recovery
Act" as amended) means the Hazardous Waste Act,
Sections 74-4-! through 74-4-13 NMSA 1878,

HWMR, Part 102 (emphasis added). Unless context requires otherwise, citations to
EPA's RCRA regulations (40 C.F.R. Parts 2680 - 270) in the remsinder of this
compiaint rafor to those regulations as they are incorparated into New Mexico's

regulatory program.
(1) RCRA's permit requirement

27.  After the effective date of the federnl RCRA regulstions (November 19,
1980), Congrans prohibited treatment, storags or disposai of hazardous waste without
a permit issued by the U.8, Environmental Protsction Agency (EPA) or an anthorized
State. 42 U.B.C. § 6825(a).

28. A RCRA parmi? spplication consizte of two parts: Parts A and B. Part
A includes = deseription of the processes to be used for treatment, atorage and
disposal, and identiflaation of the hazardous wastes to ba treated, stored and
disposed. 40 C.F.R. § 270.18. The Part B application is significantly more detailed,
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Including an extenzive description of facility design, construction and operation. 40
C.F.R. §270.14.

(iv) RCRA iuterim status

29. When creating RCRA's requirement for a permit, Congress (and the New
Mexico legislature) deemed it impractical to helt s!l hazardous wasta activity pending
{ssuance of permits. Accordingly, RCRA allows unpermitted facilities to operate
under "intarim status” if: (1) they sro "in sxistenze” when changes in the law require
them to have a permit, (2} thay comply with notico requirements, znd (3) they timely
submit Part A of their parmit applizations. Interim status facilities are "treated as
having been fzsued [a] perrit” pending iasuance or denial of an actual parmit. See
42 U.B.C. § 6928(eX1).

30. A facility sutomatically loses interim status if its owner or operator fails
to observe regulatory deadlines for submitting Part B of a permit spplication. 40
F.R. § 270.78. '

381. Interim status is a temporary expediant that does ngt provide the public
with protactions equivelont to those of « RCRA permit. For example, the proosss of
obtaining interim status does not involvs a regulatory determination that the facility
will protect the public or the envircnment. In contrast, Mew Mexico has euthority
to deny an application for 8 RCRA permit If, inter slia, the State finde that the owner
or operator will not run the facility in a8 manner thai provides sadaquate public
protection. ‘

82, RCRA' interim ctatus regulations (40 C.F.R. Part 285) contain ganeric
standarde for protsction of the public pending issuance or denial of a permit. In
contrast, RCRA permits include spacific permit conditions tc protect the public and
the environmant. Eg, 40 CF.R. § 270.30. Sse

1 ati Slip op. at 7, Civil Action No 89-B-978 (D.
Colo., September 18, 1991) ("Congress intendsd facilities to operate with permits.
The reason is simpla. The rogulations governing interim status facilities are goneric.
A permit, on the othor hand, can be tailored t5 the dangere of a particular facility,
thus providing enhanced protections.”).

88. Generic interiza status regulations are poorly suited to regulation of a
facility using new, unprovan tachnologics such ss WIPP. WIPF is unlike the types
of land disposal facilities that the interim status regulations were writtan to address.

384. Bocause RCRA's provision for interim status is a narrow excsption &
RCRA's prohibition sgainst unpermitted speratior, it is the burden cf one dlaiming

the bensfit of the sxception to prove that it appliss. See a.g, McKelvay v Ilnited
Siatea, 260 U.8. 358, 95857 (1922).



(v). Citizen enforcement

 88.  In additior to enforcemsnt by EPA and the State of New Mexica, RCRA
provides for cititen enforcsment, authorizing any person to bring suit against any
person (including a Unitad Statss agency cr a private carporation) to enforce eny
permit, standard, ragulstion, condition, raquirement, prohibition or order which has
become effactive pursuant 0 RCRA. 42 U.S.C. § 6972(a)(1)(A).

B. The WIFP Facility

8. WIPP is a land dispoaal {ecility loceted in Eddy County, New Mexico.
DOE and Westinghouze desigred and constructed WIPP for disposal of transuranic
wasta praduced by defense programs. Transuranic wasta is waste contaminated with
canstituents containing an elemont, p.g, plutonium, that hae an atomic number
greater than that of uranium.

37. DOQE end Westinghouse intend to manage mixed radicactive and
hazardous waste ("mixed wasts") at WIPP, Upon information and belief, mest of the
waste DOE and Westinghouee intend to manage st WIPP iz mixed waste.

- 88,  Construction of WIPP bsgan cn & date sfter Novamber 18, 1980. Upon
information and belief, DOE and Westinghouss begen construction of WIPP on or
about July 4, 1882. DOE and Westinghouse continue to engage in construction
activities at WIPP.

C. Begulatory Histary

88. The United Statas has adopted the position that "RCRA has appiisd to0
all hazardous waste at all faderol facilities since RCRA's inception [November 18,
1980], including all hazardous and mixed wastes at DOE facflities ....” U.8. Justice
Department Affidavit i Criminal Case No. 39-730M (D.Celc,, filed June 6, 1989) at
20-30.

40. The federsl RCRA program hss ap?lled to ali hatardous wasts at all
faderal facilities since November 19, 1880, including all hazardous and mixed wastes
at DOE fueilities. .

41. From zbout 1983-1888, DOE tock the poeition that RCRA &id not xpply
to nuclesr weapons production facilities. That argumsnt was rejected by the court
in LEAF, _NRDC v, Hodel, 688 F. Supp. 1163 (E.D. Tenn. 1984).

43. OnJuly 3, 1686 — pursuant o & pelitical compromise with DOE — EPA
lssued a notics purporting to “clarify” that RCRA applics to radioactive mixed waste.
31 Fed. Reg. 24504 (July 3, 1988). S2a algp 53 Fed. Reg. 87udb (Sept. 23, 1985). EPA
stated that it would “treat the July 8, 1986 notics as the relevant rsgulatory change
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for satablishing thet facilitios in existancs on that date meay qualify for interim status
if other agplicable requirements are met." 58 Fad. Reg. st 37048-7. EPA's decision
to treat its July 3, 1986 notice as a regulatory change was never the subject of
notice-and-commant rulemaking cr judicial review. EPA's decision was an exercise

of enforcement discration which is not kinding on EDF, NRDC, SRIC CCN
the State of New Mexzico. | o nl CONS or

43. Effeciive Aprii 8, 1987, New Mexico excluded WIPP from hazardous
waste regulation under state law. :

4. DOE and Weatinghouse purported to submit a Part A RCRA permit
application for WIPP to New Mexico cn or about July 25, 1088. At the time of the
submittal, however, WIPP was excluded from regulation under New Mexico law.
Accordingly, New Mexico rejected the application. Upon information snd belief, the
July 1988 Fart A application did not identify all processes and waates that DOE and
Westinghouse now intend to employ and manage at WIPP.

45. Effective February 23, 1989, New Mexico repealed the provision which
excluded WIPP from state regulation. This repeal required DOE and Westinghause
; apply for a hazardous waste permit undsr the FIWA within 80 days. 40 C.F.R. §

.10(e)(1)(d). .

46. DOE and Westinghousas did not submit a Part A permit application for
WIPP to New Mexico urntil about Janusry 18, 1881,

47. DOE and Westinghouse have agreed to sccspt hazardous waste for
managemsnt in WIPP. Upon information and balief, by at least Decembar 1, 1991,
DOE and Westinghouse will be in the process of {llagally transporting hasardous
waste to WIPP or {legally managing hezardous wasts at WIPP.

FIRST CATEGGRY OF VIOLATIONS
(Failure to obisin a permit)

48. EDF, NRDC, SRIC and CCNS incorporate by reference the allegations
set forth in paragraphs 2 through 47.

49. RCRA prohibits treatment, storage or dispoaal of hazardous waste, and
construction of new harzardous waste facilities. after the effective date of RCRA
regulations unless the owner or cperator of the facility has obtained a RCRA permit
from EPA or an authorized state. 42 U.8.C, § 6925(s).

50. DOE and Westinghouse have agreed to accept hazardous waste for
dispesal in WIPP Leginning on or about November 8, 1091,

51. DOE and Westinghouse have nsver obtained a RCRA permit for WIPP.
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SECOND CATEGORY OF VIOLATIONS
(Fallure to obtain interim status)

82. EDF. NRDC, 8RIC znd CCNS incorporate by reference the allegations
set forth in paragraphs £ through 47 and 50 through 51.

33. To obtain interim status, cwners or operators of hazardous waate
management facilitios must submit a Part A permit application within 80 days after
the effective dats of changes in the law that require them to comply with RCRA
interim status regulations. 40 C.F.R. §§ 270.10¢2)(1)(ii) & 270.70(r)(2).

584. The statutory change that required DOE and Westinghouse to comply
with interim status reguiations &t WIPP occurred when New Mexico amended its
RCRA statute (the HWA) on February 23, 1989 tG make ths act applicable to WIPP.
(Before then, New Mexico had intenticnally excluded WIPP from State rsgulation.)

55. Toobtain interim status for WIPP, DOE and Westinghouse would have
had to submit their Part A parmit application by March 27, 1989. 40 CF.R. §§
270.10(e)(1)(ii) & 270.70(a)(®).

56. DOE and Weltinghduse submitted their Part A appiication sbout 22
months too late to obtain interim atatus (on or about January 22, 1801).

87. In the siternative, even if EPA's determinstion that New Mexico's
program would cperate "in lieu of" the federal BCRA program were oonsidered to be
the applicable change in law that required compliance with interim status
regulations, DOE and Westinghouse would have failed to obtain interim status.
EPA's authorization of New Mexico's regulation of mixed waste was effective July 25,
1990. 55 Fed. Reg. 28897 (July 11, 1890). DOX and Westinghouse failed to submit
their Part A by August 24, 1990, forfeiting any possidle clsim to interim status. 40
C.F.R. § 270.10(e)(1)D.

58. DOE and Westinghouse have agreed to eccept hasardous waste for
dispoasl in WIPP without first cbtaining a permit or interim status.

THIRD CATEGORY OF VIOLATIONE (In ihe Altzrnative)
(Loss of interim status)

89. EDF, NRDC, SRIC and CCNS incorpcrate by raference the allegations
set forth in paragraphs 2 through 47 and 50 through 51,

60. To maintain interim status obtained by reasen of a change in law, an
owner or cperatar must file Part B of a permit spplication within 12 months after the
pertinent change in law. Failure to meet this condition results in sutomatic loss of
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interim status. 40 C.F.R. § 270.73 (as inccrporated into New Mexico's hazardous
wasto regulations). Because New Mezico repasled the provision cf the HWA which
exoluded WIPP from slate regulation effective February 23, 1868, DOE and
Westinghcuse would have had to submit their Part B permit application by February
23, 1980 to maintain any pessible claim to interim status.

61. DOE and Westinghouse did not submit a Part B permit application for
WIPP to New Mezico until about February 26, 1991,

62. If DOE and Westinghouse had chtained interim status for WIPP, they
would have jost that atatus on or about February 238, 1990 by fziling to submit a
timely and complets Part B permit application.

FOURTH CATEGORY OF VIOLATIONS (In the Alternstive)
(Violations of interim status regulasions)

63. EDF, NRDC, SRIC and CCNS8 incorporate by reference the allegations
set forth in paragrapks 2 through 47 and 80 through 51.

64. Changes in the processes for the {reatment, storagse or disposal of
hazardous waste, ur managemsnt during interim status of wastes not identified on
a Part A, require submission of a revised Part A and prior approval by the New
Mexico Environment Department. 40 C.F.R. §§ 270.71(a)1) & (2); 270.72(a}(1) & (3).

88. Upon information and belief, DOFE, snd Westinghouse have sgreed o
accept hezardoits waste, and to amploy proceesas, not sdequately identifisd in o Part
A applicatien or an approved change to a Part A appiicstion.

POTENTIAL RELIEF
WHEREFORE:

A. EDF, NRDC, SRIC and CCNS may request that the Court enter an
Order, pursuant to 23 U.8.C. § 2201, declaring thet WIPP does not have interim
status under RCRA and that any treatmsnt, storage or disposal of hazardous waste
at WIPP s illegal;

B.  Additionally, EDF, NRDC, SRIC and CCNS may requast that the Court
enjoin DOE and Westinghousa from treating, storing or disposing of hazardous waste
at WIPP until such tima, if any, that DOE and Westinghouse obtain & RCRA permit
for the facility;

C.  Additionally, EDF, NRDC, 8RIC and CCNS may request that the Court
order Westinghouss to pay to the U.S. Treasury civil penelties in the amount of
twenty-{lve thousand dollars ($25,000) per violation per day for asch day that
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Westinghouse violatas RCRA and tha HWA by managing hazardous waste at WIPP
following the date of filing of this Complaint;

D. Additicnaily, EDF, NRDC, 8RIC and CCNS may request that the Court
order DOE and Westinghouse, jointly and ssverelly, to pay EDF, NRDC, SRIC and
CCNS their costs of litigation, including but not limited to reascnable attorney snd
expert witness fues ex authorized by 42 U.S.C. § 6972(e); and

E.  Finaily, 8DF, NRDC, S8RIC and CCNS may request that the Court grant
such further relief as the Cowrt deems just and appropriate.

Respectfully submittsd this £8th day of October, 1891,

22U Rt Rt S o8

Adam Babich, Adjunct Attorney Dan W. Relcher, Senior Attorney
Environmental Defenze Fund Natural Resources Defanse Courncil
1515 Arapahoe Strest 1850 New York Ave., N.W,

Tower 3, Suite 1100 Washington, D.C. 20005

Denver, Calorado 80202 (202) 783-7800

(303) 8204497

COUNSEL FOR EDF, NEDC, S8RIC and CCNS

Addresses:

Environmental Defense Fund Southwaest Research and

1400 Arapahoe Ave. Informstion Center

Boulder, CO 80302 105 Stanford, 8.E.,

(303) 440-4901 P.O. Box 4524

Fax: (803) 440-8052 Albuquerqus, New Mexico 87106
Phone: (508) 282-1862

Natural Resources Defenze Council Fax: (505) 282-1864

1330 New York Ave., N.W.

Washington, D.C. 20005 Concerned Citizens for Nuclear

(202) 783-7800 Safety

Fax: (202) 788-5817 412 West San Francisco St.

Santa Fe, NM 87501
Phone: (508) 986-1873
Fax: (8085) 986-0097



