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UNITED STATES ULSTRICT COURT
FYOR THE DISTRICT OF COLUMBIA

S8TATE OF NIW KERICO, ex. ral.
Plaintires,

NATURAL RESOURCES DEFRSNBE CQUNEIL,
‘et al.

~ ana
' "STATE OF TEXAS, ex. rel.,

Plaintiff-Intervenors,

A ]

JAMES D. WATKINS, Sescretary of the
Department of Enerdy, at. &l.

Defendantsa.

ORDER

€¢ivil Action No. 912527

FILED

nny 16 1591

Clerk, U.S. District Court
Digtriezt of Columbia

Pursuant to tha Memorandum £iled in this case. it is heraehy

ORDERED that thae plaintiff’s and plaintiff-intervenors’ motion

for a preliminary injunction is granted, and it ig further

ORDERED that tha Department of the Interior shall immediately

cease all activities to implement its Public Land Order Ko. 6826

of January 22, 1551, 56 fed. Regqg. 3038, and its Notice to Procead

Nt Octebar 3, 1921, inaulas as syYch urdey and Notica authorizae tha

introduction of transuranic nuclear waste inta the Waete Isoelation

Pilet Plant ("WIPP"]). and the mffectivenass of cueh ordera |is

hereby suspenasd te that extent, and it ia furthey
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, ORDERED that the Department of Energy shall immediately cease
all activities relating to the "Test Phase" of transuranic nuclear

waste experiments with respéct to the WIPP insofar as they involve

of New Mexico.

NQV 26 1991

o YA J:‘f;.m-.

Data:

” />~ JORN GARRETT PENN
—“UNITED STATES DISTRICT JUDGE



ONITED S8TATES DISTRICT COURY

YOR TAY DTATRIAT NP COLOMBIA | FILED
STATE OF NEW NEZICO, @X. ral. _ vov 26 139
Plaintift, S'erh, V.S, Districy Cowrt

Dusteice of Columbia
NATURAL RESOURCEA DRFENEBE COUNQIL, '
¢t. al. .
and Civil Aetion Ne. 91-2527
GTATE COF TEXAS, ex. zTwel.,
Plajntiff=2ntazrvenora,

V.

JAMES D. WATKINB, Bacretary of tha
Department of Ensrgy, et. al.

Defendants.

MEMORMNDON

Tnis case is presently before tha Court an a motion for
preliminary imjunction by pleintiff, State o©of Nevw Maxluu ("New
Maxieo") and plaintiff intervenors, Natural Resuurves Defense
Couneil, at. al. (YNRDC"), and plaintizr-intervenor state of Texas,
{(“Texas"). Plaintiff and plaintiffeintarvenorzs cank a preliminayy
injunetion te enijsin the DNDeparrment n~f Enorgy ("DOE") from
introducaing radiocactive wastse to the Waete Isclation Pilet Plant
gite, a proposed nuclear waste repository located in New Mexico
and operated by the DOE. ' -

On october 9, 1991, New Mexico filed this action as s metion
for temporary restraining erder. At that time, the parties entercd

inte a stipulation te mainteain the status guo until at least



Novenmber 8, 1951. The motion for temporary restraining order wvas
then dénverted into a motion for preliminary injunction. on
November 15, 1991, the Ceurt heard oral argumente on the motion fer
preliminary injunction. At that time, the parties represented that
under a Consultation Agreement, New Mexico would be entitled to
seven days notice before the DOE proceeds with its proposad action.
Transcript of Hearing on Motions for Preliminary Injunction and
Summary Judgment, ("Transcript"), pp. 27-28, 37-38.

Upoen careful consideration of the motions, the oppesition
thereto, and the entire record in this case, the Court concludeas

that a preliminary injunction is necessary.

I.

At the center of the contreversy is a project oentitled the
Waste Isnlation Pilot Program, ("WIFP"). The qnvernment hag been
exploring solutions to the natienal problem of nuclear waste
disposal since the mid 1950’s. Defendant’s Opposition to
Preliminary Injunctien, p. 1. fhe WIPPF has been described as the
"result of a long and thorough search for a research faéility in
which to examine and demonstrate the safe, long-term management of
DOE defense-generated radicactive waste.” Id. The WIPP site is
located in 200 million year old salt beds, 26 miles southeast of
Carlsbad, New Mexicoc. Id. The site was chosen because .the
geclogical medium of bedded salt is desirable for radieactive waste
dispesal. 1d. The WIPP is located on 10,240 acres of the public
lands of the United States. Plaintiff’s Motion for Preliminary



Injunction, p. 3.

- In 1979, congress enavted Public Law 96-164 section 213 which
authorized WIPP as Ya site for providing a research and developnont
facility to demonstrate the sare disposiL or radlgactive wastes
resulting from federal defense activitiss and programs.”
Defendant’s Opposition to Preliminary Injunetion, p. 2.

In 1982, the Secretary of the Interier, granted the first
withdrawal of the WIPP slte, pursuant tov his authority under the
Federal Land Policy an& Management Act. 43 U.S.C. section 1714(a).
Specifically, Public Land Order No. 6232 withdrev 10,200 acres of
the WIPP site solely for rsssearch and develspmant purposes pending
a legislative withdrawal.?l

In 1983, the DOE sought 2 nev withdrawal of the WIPP site in
ordar to beglin the cnnstruétion phase. Plaintiff’'s Motion tor
Preliminary Injunotion, p. 1i. Subsequently, Public Land Order
€403 wag issued. This Ordar withdrewv tha requestad acreage for the
construction of the WIPP eita. Td., p- 11, 45 Fed. Reg. 31,038 at

75768. ‘rhe Public Lanad Order further specified that the withdrawval

! Tha order provides in relevant part:

By virtue ©orf the autherity vested in the Secretary «[ the
Interior by &Section 204 of the Federal Land Policy and
Managemant Act of 1976 . . . it i8 ordered as IoOllowa:

1. subjact to valid sxigting rights, the following described
public lands which are under the jurisdiction of the Secretary
of the Interiur are hereby withdrawn £rem gettlement, sala,
loeation or entry, under all ©of the general lana 1laws
including the mining laws, 30 U.8.C. Chapter 2 for tha purpssa
of parforming a Site and Design Validatien Program (SDVP) in
connaction with a Wasgste Igolation Pilot Plant Project of the
Department of ZEnergy and te protact the land pending a
legirlative withdraval if appropriate, 47 Fed. Req. 13340.
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Hwould- not authorize transpartation, sterage or burial of any
radioaéiive materials.® Id. p. 12. |

In 1589, the DOE sought to "modify and extend” existing Public
Land Order &403. The DOE’s application. specifically sought to
change the purpose of the previous withdrawal to allow a test
program by the DOE which weoulad introdﬁce "retrievable radicactive
wagte" at thea eite, in contravention of the purpoae expressed in
the previous land order. Plaintiff’s Motion, p. 12; 54 Fed. Reg.
15815. The application was granted on January 22, 1991 by Public
Land Order No. 6826 which modified and extended the previous land
order to "expand the stated purpsse . . . to include condueting the
test phase ©of the project using retrievable transuranic radioactive
nuclear wvaste." JId. 56 Fed. Reg. 3038,

~Plaintirr brings this action to enjein the DOE from proceeding
with this test phase of the WIPP project without a legislative
withdrawal of such lands for the permanent disposal of radloactive

wvastaeas.

II.
Injunctive relief is appropriate where the plaintiff showvs (1)
that it has a strong likelinocod of success on the merits, (2) that

it'will suffer irreparable injury if injunctive relief is denied,

? The Public Land Order provided that the withdrawal:

"does not authoerize the use or occupancy of the lands hareby
withdrawn for the transportation, storage or burial of any
radieactive materials, sxcept as ¢ radiological instrunments
normally used for nondestructive testing and geophysical
logging.% 48 Fed. Red. 31038-239.
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(3) that other interested parties will not suffer substantial harm
if injunetive relier is granted, and (4) that the public interest
favors ﬁhe granting of injunctive relief, or at least, that the

granting of injunctive relief is not adverse to the publfc

interest. See Waghington Metropoljitan Ares Transit commission v,
Holiday Tours, Inc., S59 F.2d 841 843 (1977). In additien, "[tlhe

nécessary 'level’ or ’‘degree’ of possibility of success will vary

according to the court’s assessment of the other factors." Id.

Likaliheod ef Success on the Merits

Plaintiff and plaintiff-intervenors argue that they are likely
to succeed on thelmerits of this case because the DOI’s 1591 land
withdrawal vioclates the Federal Land Peliecy and Management AcCt
("FLPMAY) . New MaXice’c and plainti{ff-intervencrs’ core arguments
on this prong ¢f the preliminary injunction test may ba summarizead
as follows: (1) the Secretary of the Interior cannot accomplish a
withdrawal of WIPP lands for an entirely new purpose threugh the
withdrawal extension procedure under FLPMA, (2) FLPMA was violated
when the Secrstary of the Interior effectively permanently withdrew
federal lands since he is only authoriZed to make temporary
withdrawals. Plaintiff’s Motion for Preliminary Injunction, p. 9;
Plaintiff-Intervenors Motian for Preliminary Injunctien, p.3.

Daefendants argque that plaintiffs have falled to show a
lixelihoed of sucacss on the merits because the Secretary of the
Interior’s withdrawal was authorized under FLPMA. Defendants’

opposition te Preliminary Injunctien, p. 21. Secondly, defendants



arqﬁe that no go facto permanent withdrawal has occurred because
th-. Secratary of Energy "intends t¢ completa (the test phasa)
within .the withdraval period and have encugh time left over to
inftiate retrieval of taxt wvastas if a deeiocien is made jul Lo use
HWiPP &5 A pefmanent disposal e.{u." Id. Inherent in defendant’s
argument (s <that neither the Debartnent ¢f. Energy nor the
Department of Intexiws liam Lhie CONSTitutional authority to withdraw
“.‘the WIPP site as a permanent disposal site.

Under Arricle IV, Sectioen 3, of the Conatitution, “[t)he
congress shall have Power to dispease of and mahe a4all needrul Rules
and Regulations respecting ¢he Teyritory oOr other Property
beleonging to the United States. . . .* The Faderal Land Policy and
Management Act of 1976, 43 U.S.C. §§ 1701 at seq. is s specific
requlation respecting property balenging to the United SlLales.
further FLPMA specifies that Congress shall rexercise its
constitutional autherity to withdraw or otherwise designate or
dedicate Federal lands for speciflied purposes and that Congress
(shall) delineate the extent to which the Executive may withdraw
lands without legislative action.™ 43 U.E.C. seection 1701(a)(l).

iIn the present action, Cengress has not yst permanently
vithdrawvn the WIPP gite for dJdisposal and storage of defense
‘generated nuclear waste. In fact, at the very same time that the
DOI administratively extended the terma of a previcous withdrawal
orf wiFP to include a nay mirpese, Congreca is in the prucess ol
detarmining whether a permanent withdrawal for such purpose is

appropriate. Congress has appropriated funds to excavate and equip



the WIPP, but it has net yect authorized tha introduction of
radioactive waste there. Plantiff’ese Metion for Preliminary
Injunetion, p. 3. On June 13, 1991, a bill was introduced {n the
Housce of Representatives to withdraw lands fur the Waste Isolation
Pilot Plant and for other purposes. MH.R. 2637, 1l02nd cong., ist
Sess. (1991). The proposed lcgislation prevides that tha Secretary
may net transport any transuranic radicactive wasta to WTPP to
eanduet toet phase activities until certain regquirewants, including
compliance with Environmental Protecticn Agency ("EFA"™) =£andaras,
have been met. Id. A similar bill was introduced liy the Senate.
S. 1671, 102nd Cong., 18t Sess. (1991).  However, the proposad
leglglation has not been enacted as of this dats.

Notwithatanaing Cungressional consideratien of withdrawal of
the WIPP zite, defendants argue that Ll Secretary of tha
Interior’s neation was propaer because he merely extended a previcus
land withdrawal which ie within his autherity under FLPMA. While
detandants argue that the Secretary of the Interior’s action was
proper, they concede that it would have boan praferable for

Congrass to address the issue of & legislative withdrawal.?

3 See Transeript, pp. 47-aB:

The Court: . . . [It] would have been plLelciable if Congrecce
« «» « had addressed {a legislative withdrawal of tha WIPP
SiteJ'

¥X3. 3anders: It would have keen preferable., but . . we are

authorized under FLPMA to0 g0 anead.
The Court: Isn’t that 6ne ef the questions?

Ms. Zanders: That is one of the questions . . . .



With regard to the Secretary of the Interior’s pover to extend
a previous land withdrawval, section 1714(f) of FLPMA provides:

'All withdrawals and extensions therecf, whether made
prior to or after Octeobesr 21, 31378, having a specific
period shall be reviawed by the Secretary (or the
interior) toward the end of the withdrawal pericd and
may bo extendad or further extended only . . . if the
Becretary determinces that the purpese for which the
withdraval was first made requires the extenasien, and
than only for a perisd ne longer than the langth of the
original withdraval periocd. The Secretary shall repozrt
en such revisw and eveanzions to tha Lommittees onh
Interior and Insular Affajrs of the House of
Representatives and the Senate. -

Thug, the term of a withdrawal of public lands nay ba
extended only if ehe Secretary determines that thc purpese for
which the wvithdrawal was first mage requires the extension. In the
precont action, it appears that no such detérminatien could have
been made. In this regard, it is useful to reiterate the purpoces
of the previous withdrawvals. The first withdrawal, Public lLand
Order &232, withdrew WlPy lands to perrorm site and desiyn
evaluations in cennantisn with a Wasta Isolation Pilot Plant
projact and to protect the lands pending a legislative withdrawal.
See Section I. supra. The eccend withdrawal, Public Land Order
8403, which is the subject of the DOI’s current extension and
modification, withdrew the lands at iasue To censtruct the WIPP
site, and proteet the lands, peanding a legislative withadrawal. .d.

Mere impoertantly though, the gécond withdrawal specified that

Tha Caurt: But if it is preterabla ror congress to address
the issue, why not hold this matter in abeyance and allow them
to addrass i%? )

¥s. Banders: DBecause wve've been walting now for four years
and there doesn’t enoam tn he a raxalution in the near future.



transportation, storage, or burial of any radiocactive materials was
.not authorlzed. Notwithstanding the stated purpose of thc aecond
withdraval, the boz applied far an extension of <the seceond
withdrawal and propnasd ta tranepert and astore nNuclwas: wvastes atv
the WiIPP cite for a tast phazc. This extension materially altered
the purpose 6f the second withdrawal. PFurther, instead of applying

for a third willidrawal as had peen dona in the past whpn the WIPP

. &it¢ was sought to be WiLhdrawn for a new purpose, thc DOE applied

for an extencion of ¢the 1983 withdrawal, ¢together with a
nodifirarion ta change the purpese of the land witharawval,
Vefandants argue that FLPMA was not ’dﬁiated because it was
within the Secretary of the Tnterior’s authority te extend and
medify the previous 1983 withdrawval. Dafandante/ Opposition %o
Motion for Preliminary Injunetisn, p. 22, Defendants Cuzrwubly
state that FLPMA authoerizes the Secretary of the Interlor to extend
and modify existing land withdrawals., Section 1714(a) of FLPMA
epccifically authorizes the Secretary of the lIntarior to "make,
modify and extend or revoke withdrawals.® Howevar, that section
also emphasizec that the Secretary of the Interisr may only modify,
extend or reveke exiszting land wvithdrawals "in accordance with the
provislons and limitations of this seclion.” Reading FLPMA seetrion
1714 (a) with section 1714(2) it is apparent that the Secretary of
the Interior does not have completa discretion in making a an
extansion, but may de ae only Lf he f£inds that such vatwiuslion is
necessitatad by the purpose of 'the original withdrawal. HKere, the

Seersrtary of the iInterior ¢ould not have made such A deterxination



bacause tha purpose of the original vithdrawal and the purpase of
tha purperted extenslon/modaification, as discussed above, directly
contradict eash ather.

Adaitionally, under PLPMA the Secretary of tha Interier may
authorize only tha temporary withdrawal ¢f public lands. 43 U,S.C.
1714(c) {1). ae stated above, Congress has reserved the authority
to make any permanent land vithdrawale. Plaintiff aund plaintizr-
intervenors argue that the extancion and wmodification of the
previous land withdrawval is cffectively- a permanent withdrawal
exceeding the scopa ¢f the Secrelary of Interisr’/s authority unde:
FLPMA. Plantiff-Interveners’ mMotion for Praeliminary Injunctien,
p- 11. They assert that the WIPP’e gasleogical qualities, 1l.e.
lecation in salt bads, rendmrs it an inherent permanent sterage
repository. Plaintiff’s Motion for Preliminarv Injunctiem, p_ 1S.
Further the racord indicates that the salt structuras of the WIPP
~are in constant flux, and are expected to collapee around, crush
and embed the deposited waste."” Jd4. Dafendants do not contest
that the WIFP site has all of the characteristics for a permanent
wacts Lepository. In fact, thay maintain that that is the reagen
the WIPP sile wvas choeen in the Trirst bplace. Dafendants’
Oppesition to Preliminary lnjunction, p. 33. Howaver, defendants
urgs that because the waste Canh be ratrieved within the test phase
periocd and the peried of the cﬁrtent wvithdrawval, any storage of
nuclear wasta would bas a "temporary use” and thus Would nnt vislate
FLPMA.

Defendante have presented ne convineing aevidence that the

0



hazégdous wvaste materials they seek to introduce in the WIPP site
can be retrieved. Defendants argue that it is the very nature of
the salt beds which would effectively provide them with a six month
warning machanism which in turn would allew them to retrieve the
vaste if need be. Specifically, defendants contend that "enharnced
geotechnical monitoring systems will ptovide at least s8ix months
of advanced warning of a potential roof fall, enabling the safe
retrieval of waste.” Defendant’s Oppesition to Preliminary
Injunctien; Administrative Record, IV.JJ, page 4~3; IV.

The record, however, shaue that there is a great likelihood
that the wastes proposed to ba emplsced in WIPP will neot be
retriavable after the test ﬁhase. It appeaxs that %the physical
security ef any underground room within the WIPP cannet be
guaranteed."™ Plaintiff’s Motien for Praliminary Injuneation,
Chaturvedi Affidavit, q13. Additionally, there is evidence that
waste received for tests cannot be expected to be retrievable after
eightaen months and that the DOE’s proposed roof support system is
defective. Fernandez Affidavit, Further, the recoerd reflects that
WIFP has very recently experienced roof collapses which wvere in
fact unanticipated by DOE.4 “

Defendants contend that an expert panel conesidered a modified

roof support system, which would allow for a warning of impending

—

' on october 20, 1991 the WIPP suffered a collapse in which
seventy tons of rock fell in A proposed taest room. Seg Plaintiff’s
Response to Defendants’/ Motion for Summary Judegment and in Support
of Plaintiff’s Motioen for Temporary Restraining Order and
Preliminary Injunction, p. 10; DOE Press Release, October 22, 189%51.
Further, DOE had only been able to anticipate this collapse ovar
the past month. [g.
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roof caveeins. Adninistrative Record, IV.JJ, p.4-1; IV.F.
However,  as demenstrated by the abova, the panel did not conclude
with sufficient definitenass that the system wvould prevent collapse
of the rooms during the term aof the test phase.

For the above reasons, the Court concludes that plaintiff and
plaintiff-intervenors have met their burden on lixelihoed of

suécess on the nerits.

ITrreparable Injury

Plaintiff and plaintiffeintervanore have additienally shown
that they will be irreparably injured if a preliminary injunction
is not issued. 1If a presliminary injunction is not iasued and tha
DOE is allowad to proceed with its test phase, “the DOE will be
able to introduce radicactive waste which may beceme unratrievabla
by reason of collapsa of the underground facility, impending
collapse, Or loss of reguired clearance, before a final order can
issue. Plaintiff’s Motion for Preliminary Injunctien; Parker
Affidavit 9931, 44-45, 47; Fernandez Affidavit §Y 9, 21, 22. This
further constitutes irreparable injury because Congress would not
be able to act under the same circumstances as when the WIPP gite
was under a previous withdrawal which expressly stated that ne
hazardous waste could be stored at tha eite until Congress makas
a determination to permanently withdraw the site for such purpose.
See E;;jonal,Hi1Qlitg_zgdg;a:ign_xk_ng;;, §71 F.Supp. 1145, 1158
(B.D.C. 1983).

12



Iniaroats of Third Partisa/Tublic Interest

| Finally, plaintiff and plaintiff-intervendrs have alao shown
unai'xneczests of third parties will not be harmed; and that it ie¢
in the stroung interest of the pubﬂn tn issue am injunction.

Defendants argue that the DOE will be harmad by the enteriny

of a preliminary 4injunction. Defendants also argue that an
imjunctien io ageinat <the public’s ilnterest. Specifically,
dafendants state that Lo date over one pillion dollars hava kaen
spent on the WTPP project and an additional thirteen millien
dollars will be expended mmenthly in ozdar to wmaintain tiu: HIZP
gite. Transcript, pp. 46-17. Defendant’s arguument does net
convince the Court because it is uncontested that tha same amount
of mency will be expemnded on the WIFY project regardleces of vhather
the test phase qoes forwvard. Moranver, ag the court otated in a
similar case involving tha Secretary of the Inmtaricr’s proposed
action undaer FLPMA, there is a streng “public Jinterest in
dip]omatic resolution of constitutional impasses between tha
Congress and the Executive.” HNatiopal Wildlife Federation v. Watt,
571 T.Supp. 1145, 115§ (L.0.C. 198%),, The court in Watt
emphasized that “"if unrestrained, [the Seoretary of the Interior)
could alter rights or permjit damagoc to the land in & way that
confranted the eourts with a fait accempli before they coculd
rocolva the impaﬁse." Id. Here there is a similar public intaerest
in ensuring that Congress is abla to axsrnire {ts canctitutienal
power to permanently withdrav.public lande, without being

contronted with a mituation where the secretary ef the Interior has
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effectively precluded it from deing.

x1I.

Far all ef tho faregoing reassns, the CouuilL finds ctnat
plaintiff’ec and plaintiff-intervenors amovtion for a preliminary
injunction should be granted. Under the tacts of this case, the
~Court WwWlll not require the plaintiff? te post a beond. An

' appropriate order has been filed.

Date: I!OV 26 1991 /

JOHN GAKRELT PERN
{ __-“NI7eD STATES DISTRICT JUDGE
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