: | o
# State of New Mexico - e § s
JUDITH M. ESPINOSA

SECRETARY
ENVIRONMENT DEPARTMENT
RON CURRY
DEPUTY SECRETARY
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TRANSMITTAL MEMORANDUM
TO: Kathleen Sisneros, Director, W&WMD
Elizabeth Gordon, HRMB
FROM: Gini Nelson, Assistant General Counsel, NMED
DATE: March 24, 1992
RE: DOJ/DOE Appeal of WIPP District Court Decision

The following documents are enclosed:

RCRA/HWA-relevant excerpts from brief DOJ/DOE filed in the D.C.
Circuit Court of Appeals on or about March 13, 1992 (pp. 21032, 37-
40, 47-58)

PLEASE:
File
Record
X For your information -
T,
Other g RECEIVED

HAZARDOUS WASTE
PROGRAM

Please call me if you have any questions.

Thank you very much,

e fowen ; 2Y T
GINI NELSON
Assistant General Counsel

Enclosure(s)

cc: Benito Garcia, HRMB Chief, (w/o enclosures)
John Parker, HRMB, (w/o enclosures)
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place by additional rockbolts, would prevent falling debris and
provida supplanantary load support (Jid. at p. ¢=8).

In September 19591, DOE submitted the design to another
independent expert pansl for review, which commended the
fthorough design of the support systam’ (Ad. Rec. IV.II, p.6).
T:is Design Review Panel concluded that the design “can be
e..pected to provide a useful life of at least seaven years from
the tizme at which the proposed ground support systen is
installed” (ihid.). The Design Review Panel also daclared that
fthe proposed testing and monitoring program is considered
generally adequate” (jid. at p. ¢). 7That group made several
cbservations and recommendations, to which DOE provided a written
response (Ad. Rec. IV.D). The Do:iqn'ﬁovicv Panel, in turn,
noted that the design team had addressed all the issues the panel
had raised and had incorporated most of the panel’s suggestions
for moaifricarions of the design (Ad. Rec. IV.C). The roof
support system is now in place in Room 1, Panel 1.4/

6. RCRA atasutory and requlatory background. -- RCRA vas
enacted to address the growing problem of disposing of solid

vastas and, {n particular, thosa wastas that are hagardous to the

' publioc health and the environment. The hazardous waste

provisions establish a comprehensive scheme of requlation that

applies from the moment such vaste is generated o {ts ultimate

4/ The New Nexico State Mine Inspector also inspectad tha system
and stated that DOE “is installing three separate ground suppert
systems in Room 1 which should be capable of supporting the reof.
This degree of conservatiam is unheard of in tre nining indusccy”
(Adn ch' XIV.F, PO 2).
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November 19, 1980. 9¢ Stat. 2338. Tinally, in 198¢, Congress

extanded interim status to facilities i{n aexistence "on the
sffective date of gSatutory or requlatory changeg under this

chapter fhat render the facility subiecs to the reguirement to
have 3 permit under this sectlion # * ¢.¢ 42 U.S.C. 6925(a) (1) (A)
(emphasis supplied).%

In order to obtain interin sta..s, an owner cr operator of
an existing facility aust meet other requirements, incluaing
filing a permit application. 42 U.S.C. 6925(e)(1)(C). EPA has
bifurcated the application process, requiring first a brief
description of the facillity, the requlated activities, and the
types Of waste: this ls known as Part A. 40 C.F.R. 270.13. Part
B nust be significantly more detailaed and rmust include a
description of how the facility will comply with the applicable
standaras. 40 C.F.R. 270.14-270.29. n IPA requlation provides
that to qualify for interim status, ;xzctinq facilitias must file
their Part A application no later than:

(4) 94ix months after the date of publication of
regulations which first require them to comply with the
standards set forth in 40 CIR Part 265 or 266, or

(44) Thirty days after the date they first bacoma

subject to the standards set forth in 40 CFR Part 265
or 266, whichever first cccurs.

£/ EPA has interprsted the 7in existence” requirement to be

: satisfied by the commencement of actual waste management
operations or by the commencement of construction of the facility
by the relevant date. See 40 C.F.R. 260.10, 270,2; 52 Ted. e )
34,779 (Sept. 15, 1987) (EPA interprets its definition of
“axisting facility” to incorporate the expanded reach of inte.:m
status following the 1984 amendments).
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disposal. In accordance with the statuta, EPA has issued
regulations designating wastes as “hazardous,” and henca subject
te regulation, because they exhibit certain dangerous
characteristics or becauss they are llsted on a compendium of
particular substances. 42 U.S.C. £921(a), (b); 40 C.F.R Part
261. In addition, EPA promulgated in 1580 the "mixture rule,”?
which provides that any mixture of a “sclid vaste,” as defined by
RCRA, and substances listed as hazardous under RCRA would be
requlated as RCRA hazardous waste also. 40 C.F.R.261.3(a)(2).&/
Pacilities that treat, store or dispose of hatardous waste
must meet certain standards for such activities, and such a
facility must have a parmit issued under the gtatuta. 42 U,S.C.
€934, 6925. Congress recognized, however, existing facilities
vould need to continue opsrations while the permitting process
ran {ts course, and therefore enacted a grandfather provision.
Under this provision, known as “intarim status,” facilities that
notify appropriate authorities of their activities and that file
a permit application, are treated as if they had a permit. As
originally enacted, the statute provided interiz status for
facilities 7in existence on the date of enactmant,” ji.g,, Octobaer
21, 1976, 92 Btat. 2808. In 1580, Congress, becauze of the

delay {n promulgaticn of regulations, changed the date to

2/ This rule was recently vacated and remanded by the D.C. Circuit for
‘ lack of adegquate notice and comment. 2Shaell 04) Co, v. ZPA, 950 r.2d
' 741 (D.C. Cir. 1591). On February 18, 19862, prior to issuanace of tha
mandate, EFA repromulgated the mixture rule, expressly noting that ErFa
considers the opinion to apply prospectively only. 57 Fed. Reg. 7628
(Mar. 3, 1992). The panel in Shall 0O{l denied, without explanation,
EPA’s request for clarification of the effect of the decision.
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[AEA) sxcept to the extent that such application = = ¢ ig not
inconsistent with the requirsrmants of [the ABA}.” 42 U.S.C.
6s98(a), Fur+ rmore, the definition of %solid waste” in RCRA
has, an always has had, 2 specific exclusion for “source,
special nuclear, or byprcauct n:-aerial as defined by the (AEA].~
42 U.8.8. 6903(27). Thus, the adling of such material suld be
regulated by the AEA, rather than RCRA. According to DX.,
“source naterial” and "special nuclesar nmaterial” presented no
confusion sincea thair dafinitions refer to sgpecific substances
such as gzanium, thorium, or plutonium or enriched uranium. %0
Fed. Reg. 45,736 (Nov. 1, 1985). The ALA defines “byproduct
material,” however, as "any radicactive material (excapt spaciai
nuclear material) yilelded in or made radiocactive by expsosure to
the radiation incident to the process of producing or utilizing
special nuclear material.” This presentad a significant problenm,
since the waste stream from this process could include -ubstances
that were hazardous under RCRA but that could not be separated
from the radicactive elements. 50 Fed. Reg. 45,737 (Nev. ,
1983).,

In 1984, a district céurt decision considered whather any
facility requlated under the ALA was catﬁqorically exempt from
any requirement of RCRA. eqgsl Epv
Hodel, 588 F. Supp. 1163 (E.D. Tenn. 1984). The court held that
RCRA di4 apply to DOE facilities even though tliey may Dbe
requlated under the AEA. 586 P. Supp. at 1167. Tha court did

not, however, consider any issue of the jurisdiction of RCRA over
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40 C.F.R, 270.10(e@)(1). 1In addition, the 1984 amendments to chA.
provide that a land disposal facillity such as WIPP will lose its
interim status unless the Part B application is f{iled within 12
mronths of the date the facility first became subject to the
permit requirement. 42 U.S.C. 6925(e)(2): 40 C.F.R. 270.73(4).

RCRA also provides in Section 3006, 42 U.8.C. 6%26, for
States to operate their own hazardous waste program, and iz
approved by EPA, such programs will operate “in lieu of the
Federal program.” 43 U.S$.C. 6926(b). This means that EPA will
ne longer make permitting decisions and Federal requirements
would not apply, except that EPA retains its authority to bring
enforcemant proceedings.l/ The purpose is to minimize
duplicative requlaticn, since nothing in RCRA preempts stata law
sc long as state law requirements are at least as stringent. 42
U.S.C. 6929.

7. ce ‘s a c tiv
prixed waste. -- Congresa, in writing RCRA, was avars of the
existence of other regulatory schemes for handling waste material
and the need to avoid ragulatery conflicts. Radioactive
materials had leng been reqﬁlated under the Atomic Energy Act
(PAEA"), 42 U.S.C., 2011 g% seg., and Section 1006(a) of RCRA
provides that “!njothing in (RCRA)} shall be construed to apply te

*# * » any activity or substanca which is gubject to the ¢ * +#

1/ Moreover, additional requirements imposed by ths 1984
Hazardous and Solid Waste Amenaments (*HSWA“)to RCRA are
effective and implemented by EPA in states authorized for the
*hase’ RCRA program, j.e., the requirements of the progranm prior
to HSWA. 42 U.S.C. 6926(9q). ‘
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revise their program te include such wastea and to receive
sxpress authorization from EPA for the revised progran.

Thereafter, JOB, in 1987, issued a final interpretative ruls
on the meaning of “byproduct material.” 52 Fed. Reg. 15,937 (May
1, 1987). The ¥ s was narrowver than the proposal, and ceoncluded
that it was ot appropriate to allow whole wasta streams
containing radicactive zaterial to ke excluded from RCRA
requlation. Instead, the rule provided that any wagte strean
that ceontained radicactive elements regulated by the AEA and
nonradicactive elements deemed hazardous under RCRA would be
subject to both regulatory schemgs, subject TO consistency vith
the AEA. Sae 42 U,.S.C. 6905(a).

Then EPA, in Septexmber 1588, lssued another Tadera. legister
Notice, this time addressing the guestion of interim status for
facilit: as handling radi:activa nixed wastes. 53 Fed. Rag.
37,045 (Sept. 23, 1988). EPA noted the confusion about the
sxtent to which RCRA applied to radicactive mixed wastes and the
fact that 44 states had, as of the date of the Notice, base
authorizatior ¢o cperate & state hazardous waste program, but of
those 44 only 4 had received the additional autherization to
regulate radicactive mixed wastes. In all other jurisdicticns,
EPA ran a Federal hazardous vaste program. Moreover, becauss the
1986 Notice did not address the issue of interim atatus for mixad
waste facilities, IPA docided it had to clarify the applicability
of RCRA interim status requirements te such facgilities.

ZPA first concluded that for facilities within its exclusive

RCRA jurisdiction, i.a., those i{n jurisdictions without any
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particular types of wastes, Such as substances that are both
radiocactive and hazardous.

In 1985, DOE published a proposed rule interpreting the tera
"byproduct material” for purposes of RCRA. 50 Fed. Reg. 45,736
(Nov. 1, 1985). This propocsed rule would have defined “byproduct
material” to include not only the radicactive elements, but any
waste stream that is a direct product of the process of making
special nuclear material, even if that waste stream included
substances that wduld otherwise be regulated as hazardous under
RCRA, thereby excluding such waste from RCRA regulation.

EPA did not address this proposal directly, but in 1986
published a Federal Register Notice that addressed the extent to
which state programs needed to have authority over wvastes
contaminated with radiation in order tc have a laegally adequate
authorized state program. 51 Fed. Reg. 24,504 (July 3, 1986).
ng stated that because of the uncertainty about the reach of
RCRA, the agency had not required states to have authority over
the hazardous constituents of “"radicactive mixed wastes” in order
toc be authorized under RCRA. Therefore, EPA had not, in deciding
whether a state progran quaiified for authorization, examined a
state’s authority ovar 'rgdioactive mixed wastes” and made no
determination of the extent of such authority. EPA declared that
currently authorized state programs did not apply to "radiocactive
nixed wastes” (ihid.). 1In this Notice, EPA announced its
determination that “radicactive mixed wastes” were subject to

RCRA regulation (ikid.). <Consequently, authorized states had to
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tacility in an authorized state nust zeet the particular
requirements of that state. [hid.

8. W iz b n
regulasions. -- On January 12 1585, EPA granted final
authorization to New Mexico to operate a hazardous waste
managerment program in lieu of the Federal program. 50 Fed. Req.
1518 (Jan. 11, 1965). Thus, “New Mexico now has responsibility
for permitting treatment, storage and disposal facilities within
its borders and for carrying out all other aspects of tha RCRA
program”’ except for the newly enacted rsquirements of the HSWA
amendments, for which EPA retained responsibility until further
authorization was granted to the S-:te. Ibid. Accordingly, the
State enjcyed “hage” authorizatien for its hazardous wvaste
program, and state regulations replaced the Federal regulations,
except that EPA retained the right %o initiate enforcement
proceedings.

The state statute defines the terms “solid wvagte” and
"hazardous waste” in the same manner as the Federal statutae.

N.M. Stat. Ann. Section 74=4=3 (I), (M). In other respects, the
New Maxicc statute 2imics the fsderal program. For example,
Section 74-4-4 creates a state adminigtrative agency to implement
the program and diracts that entity %o

adopt regulations for the zanagement of hazardous vasts
uuumn_m_m_nuen_uzzmm_:m. federal

regulations adopted by the federal envircnmental
protection egency pursuant to the Resource Conssrvation
and Recovary Act:

* * % . %
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authorized stats program, the 1586 Notice was a “regulatory
change” for {nterim status purpcses because it “was EPA’s first
officlal pronouncement to the general public that RCRA permitting
requirenents are applicable t¢ radioactive mixed vaste.” 53 red.
Reg. 37,046. Facilitlies in existence or under construction by
the date of the 1986 Notice could qualify for interim status if
cther requirements could be met.¥

As for statas having authorized Rage programs, EPA explainsd
that if a facility handled radicaoctive mixed waste but not other
hazardous waste, such a facllity would not be subject to RCRA
requlation until that state had received the necessary
supplomontAI autheorization to issue permits for radicactive mixed
waste. EPA explained that such authorization would be the
"regulatory change” feor determining eligibility for interim
status. 53 Fed. Reg. 37,047. EPA also noted that because such
facilities are subject to all state lawse, a state might set a
different date from the date EPA had identified, and a facility
handling radicactive mixed waste would have to satisfy that
requirament. But in order teo ratain authorization to regulate
radicactive nixed waste, a state could not select a date any
later than the date cof its authorization. 53 Fed. Rag. 37,047.
Finally, EPA said that as to other requirements for interin

status, such as the time for filing parmit applications, a

8/ Thus, this cate would have ordinarily triggered the time
pericds for f£iling the permit applliecatien, but EPA decided that
bBacsusa of tha confusion, it would exercisa its authority under
40 C.F7.R. 270.10(e)(2) to extend that time to a date six months
atter the date of the Notice, i.e,, from September 23, 1988. 53
Fed. Reqg. 37,047.
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Thereafter, in July 1989, the State applied for additional
authorization to operata its progran in lieu of the Fedsral
pregraa, includirz apr al to regulate radicactive mixed wvaste.
55 Yed. Reg. 28, 07 ( ..y 11, 1990). EPA granted this
applicatic~. and final authorization for regulation of
radicactive zixed waste became effective sn July 25, 1990. Ibid.

$. The ing .lastant behavior - the New Maxico state
ASEOCY. == On August 27, 1990, shortly after the State received
final autherizaticn for regulation of radicactive mixed waste,
the head of the state agency wrote to DOE and sot deadlines for
tiling Part A and Part B of the required perm;t application for
WIPP (A4. Rec. IZI. Q). The Dirsctor advised DOE that:

You are reminded of the following requiremer s for the
WIPP facility to qualify for interim sta-:s iuring the
review of its Part B permit application zhe Part A
applicaticn must be received by Monday, .inuary 22,
1991 aad groundwater meonitoring certification must
accompany the Part B permit application.

DOE - =t these deadlines, submitting the Part A appli. aitien
on January 22, 1991, and the Part B application on February 26,
1991 (Ad. Rec. TII.H., -II.J., III.L., III.M., IIL.N.).

A year later, however, the state agency praliminarily
reverssed itself, suggesting to DOL that its filings may not
qualify for interin status. In wha. was.ctyled a “Preliminary
Determination and Request for Information,” & new director within
the state agenoy suggested to DOR that the trigger date for
£iling the necessary papers was not the date New Mexico received

final authorization from TPA to regulate radicactive mixed wasts

in lieu of the Federal . iram, but the date the stata
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(6) requiring each person owning or operating an
existing facility or planning to construct a new
facility for the treatment, storage, or disposal of
hazardous waste ldentified or listed under this
subsection to have a permit issued pursuant teo
requirenents established by the board;

N. M. Stat. Ann. Section 74=4-4 (enmphasis supplied).

The state statute also provides that “(a)ny person ocwning or
operating a hazardous wvaste facillty who has met the requiremsnts
for interim status under 42 U.S.C. 6925 ([Saction 3005 of RCRA)
shall be deemed to have interim status under ths Hazardous Waste
Act.” N, M., Stat. Ann, Section 74-4-9 (Michie 1991). The state
agency has issued regulations that largely incorporate by
referencs the regulations issued by EPA for the Federal progranm.
In particular, Part IX of the New Mexico regulations, entitled
“The Hazardous Waste Permit Program,” (ncorporates into Part IX
f{t]lha regulations of the United States Environmental Protection
Agency set forth in 40 CFR Part 270,7 which include EPA’Ss
regulations regarding interim status.

Finally, New Mexico at one point had statutorily excluded
application of the state statute to WIPP. In 1987, the state
legislature amended the statuts to provide that “[n)othing in the
Hazardous Waste Act shall be construed to apply teo any
radicactive waste processed and certified for emplacenent in the
minaed geologic repository at the wasta isolation pilot project.”
N. M. Stat. Ann. Section 74-4-3.2 (1988 Raeplacement Pamphlet).
This exclusion, however, was an impediment to the State obtaining
tinal authorlzation tc regulate radicactive mixed waste, and in

February 1989, the stats leglslature repealed this provision.
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SUMMARY OF ARGUMENT

1. The district court plainly erred in ite conclusion that
the modification and extension of the withdraw . was issued in
violation of FLPMA. A comprehensiva view of the enti-e history
of the project, including the direotion of Congress to proceed
and the issuance of the previous withdrawals, shows a plain
purpose in the Intarior Department authorizatic.a to facilitate
the phased development of a research and demcnstration facility
for disposal of radicactive vaste. That developrent was not
complets, and theraefore an extension of the withdrawal was
required to realize “the purpose for vhich the withdrawal was
firse made * * +,7 43 U.5.C. 1714(2). Accordingly, the
extension was validly lssued.

The authority to nodify a withdrawal and the authority to
extond a wit“irawal are distinct povers, and tha validity of aach
action should be judged separately. In this case, tha Interier
Departzsnt had ampls authority under FLPMA to modify the
withdrawal to remove the restriction on use of radicactive waate
and to add the Tast Phase to the stated purposes. NoO provisien
of TLPMA specifically prohibits such action, and it was within
the Interior Jepartment’s discretionary authority to manage the
public lands. An extansion orvtn. withdraval wvas also necsssary
to sontinue the protaection of this gita from the operation of the
public land laws, whioh has alvays been a stated purpose of tha
Interior Department’s authorizations. Coﬁsoquently, both t:e
authority to nodify and the authority to extend wers properly

axercised heres.
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legislature repsaled the statutory exemption for WIPP (Ad. Rec.
III. E). The state agancy 2180 raquested EPA O stats “tha laegal
standard IPA would use to determine whether WIPP has feaderal
interim status® (Ad. Rec. III. B8). EPA’s Regional Counsel
replied that (Ad. Rec. III. A):

The repeal of the state law exexpting WIPP froem the
state’s hazardous wasts program wvas not the relevant
requlatory change for determining interim status undar
RCRA Subsection 3005(e) because the regulatory changes
Teferred to at RCRA Subsecticn 3005(e) (3) ars changes
under “this Act” -- {.s., RCRA. The change in state
law was not a change under RCRA until the State becanme
authorized to regulats radicactive mixed wvaste under
RCRA. As a ressult, to ths extent that sState interim
status Rirrors federal interim status raquiraments,
WIPP would have been eligible for interim status on -
July 25, 1990, when tha state raceived its
authorization to requlate radiocactive mixed wasta.

There has been no final resolution of this question by the state
agency, but its preliminary views became, in part, tha basis for
the claims made in the diatrict court that WIPP was not entitled

o interim status.

10. he DXo dings below and the decisions of +H
distrjot oo + -=- On October 2, 199 the Secretary of In
notified the INterior Department-that all environmeral
permitting requiremants had-been mat and that DOE vas ready to
begin the Teat Phase }Xd. Rec. I.B). 1In response, tha Interior
Department issuedd Notice to Proceed, thus setting the time for
the Test Phase« to begin. 56\'ed. Reg. 50,923 (Oct. 9, 1%291).
The Attorzey Ceneral for the Stife of New Mexicec then filed a
complaint alleging that once the wasgte is brought into the
gacility it cannot practically be retileved and therefors the

FIPMA land withdraval was in effect a perqpanent dedication of
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5. The court also erred in holding the Intericr Department
had exceeded its authority under FLPMA by issuing a dg facto
permanent withdrawal. The court’s prenise was its conclusion
that waste brought into WIPP for the Test Phase would not be
retrievable. But thes decision to proceed with the Test Phase was
made only after the most rigorous review of the scientifiec,
technical and ragulatory requirements, and the question of ths
stability of the test room and ability to retrieve the waste was
thoroughly reviewed. As a rssult of that process, DOE conclude?
that installation of the supplementary roof support system would
provide sufficient room stability and allow the waste to remain
fully retrievable.

The district court errcneocusly engaged in a de noyo review
of this highly technical issue. The court dismissed the
carefully considered judgment of the expert agency, and relied
instead on extra-record litigation affidavits submitted by the
plaintiffs below to conclude the waste could not be retrieved.

In doing so, the court impermissibly substituted its j.dgment for
that of the agency, contrary to cardinal principles of judicial
raview laid down by the Suﬁramc Court. Conssquantly, the court'’s
detarminaticn that the waste would not be retrievable must be set
aside, and tha conclusion that the Interior Department exceeded
its authority under “LFMA must be rejected.

6. Finally, the court :ricusly miscalculated ths balance
of harms in concluding that the harm to the plaintiffs outweighed
the harm to the agency’s program and the public interest. The
court’s ipse dixit that the risk that the waste may be

3
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2. /WIPP has intarim status under RCRA. IPA's dotornlnation.
that Tadicactive nixed wastes were subject to RCRA was a
"regulatory change” within the meaning of the interim status
provisions because this announcement was a significant change in
EPA’s policy and because it required authorized states, such as
New Mexico, to obtain new authorization through the regulatory
process before radicactive mixed waste céuld be regulated in
these states. The date of authorization vas tha trigger data for
tiling applications necessary to obtain interim status, and DOE
indisputably met those filing requirements.

3. The permanent injunctions must be vacated because the
district court failed to consider the equities of granting or
withhelding injunctive relief. Under the rule of-Heinberger v.
Renarg-Barcelo, 456 U.S. 305, 312 (1982), the court had to ¢find
that an injunction was essential to prevent irreparable injury
and that there was no adeguate legal remedy. Tha court below
made no appropriate findings, and therefore abused its discretien
in granting the injunctions.

4. The appeal from the preliminary .{njunction is not moot
because the later orders did not disgpose of all the claims of all
the parties. Therefore, under Rule 54(b), Fed. R. Civ. P.,, thers
is no final ozder in the casse, and ths preliminary injunction
will continue te have effect in the event this Court reverses the
grant of the perrmanent injunctions or DOE and tha Intarier
Dapartment correct the alleged legal defects through further

adninistrative processes.



SENT BY Xarex T0.0Ca0i0F Tuie + 3= 3708 - 3 word ., PR O

(

- 47 -
lands pending a legislative withdrawal {Z appropriate.” 48 red.
Reg. 31,038 (July 6, 1983) (emphasis supplied). The latter
purpose had not bsen fully achieved.

P.olic land Order 8826 both modified the pr. r order to
"(alxpand the statad purnose” to includa thes Test Phase and
extended the prior order to presarve the ability te carry out its
original purposes. 56 Fed. Reg. 3038 (Jan. 28, 1991) (emphasis
supplied). wWnils the modification stated that the withdrawal wvas
being extended “to provide sufficient time to conduct the
experimental test phace,” it is manifest that a further extension
was alsc necessary to carry cut the othe:s stated purpose of
protectisn of tha land. Although it appears the Secretacy d4id
not make an express determi=ation hat the other purpose
nécesnitated en extension. Jch a judgment i{s necessarily .mplied
in the circumatances: the vithdrawal was set to expire within
aix months and Congrass, vhile having .irected DOE to proceed
with the resecarch and demonstration of the digposal of waste at
WIPP, had not yet acted on proposals to grant DOE permanent
protective authority over the land through legislat:an,

Therefore, this extension was valid. Sinca the modification
was also proper, the Interior Department has zet all the
applicable requirements of FLPMA.

C. WIPP nas interim status under RCRA. <= In order to
quali?fy for and retain interim status, WIPP had to be {(n

exigtsnce prier to & “regulatory change’ subjecting the facility
o RCRA regulation, and DOZ had to f£{le Part A and Part B8 of the
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irretrievable was irreparable injury to the plaintiffs violates
the requirement of Rule 52(a), Fed. R. Civ. P., for specific
tindings and conclusions in support of any preliminary
injunction. Nor is there any ground for enjoining an agency’s
exercise of delegated authority on the basis that Congress might
in the future decide to withdraw the authority for that actien.
Finally, the court incorrectly dismissed the vital publie
interest in procaeding with this carefully considered program for
achieving safe, long-term disposal ¢f radicactive defense wastss.

ARGUMENT

I. THE PERMANENT INJUNCTION IS BASED ON ERRONEOUS Lza(

- CONCLUSIONS AND WAS AN ABUSE OF DISCRETION

A. Standard of review. -- On appeal from a permanent
injunc®ion, this Court will review all questions of law de novo

and will reniew the decision/to grant injunctive relief for an

abuse of discretion. Sea Weinberger v, Romero-Barcelg, 456 U.S.
308, 320 (1%82); lndemende Bapkers Ase’n v. Smith, 534 F.24
N/

921, 950 (D.C. Cir.), CO'! denied, 429 U.S. 862 (1976):;
N O 9 _‘ UnNN - v XQMNne ‘85 F.Zd- 752 (DQC. C’.:- 1973)0

appropriate when the

material facts ars updisputed and the Iaw requires the relief

e 0 . == Under Section 204 (a)\of
FLPMA, the Interior Department has multiple authorities with
respect to withdrawals: it may pake withdrawals, it may podify
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950 P.2d at 755. ror the reasons discussed below, a sinmilar
rasult is raquired hers.

First, the opsrative language of thes statute, left undefined
by Congress, i{s “resgulatory change.” On its facs, thls phrase is
certainly broad encugh to encompass A varisty of mechanisms that
have the effect of changing the regulatory snvironment. An
admin.atrative agency may alter the impact of requlation in many
ways, including the amendment of legislative rules, the
publication of ganeral atatements of policy, and announcerant of
its {nterpretations of the scope of statutory provisions, whether
issued as interprstative ru.es or in a more informal fashion.
See, #£.9., Fertilizer Institute v, EPA, 935 F.2d 1303, 1307-1308
(D.C. Cir. 1991) (racognizing that statutory interpretation
announced in prsamble published {n Pederal Register was an
"interpretative rule®); Bmummmm_cmimxsnm
United states, 628 F.2d 248, 250-251 (D.C. Cir. 1980) (ICC’s
statement of general policy retreated from arbitrary ”ruls of
eight? in assessing whether carrier was serving a “limited”
number of shippers); Natdopnal Auteomatlc laundry and ¢leaning
council v, Stulez, 443 F.2d 689 (D.C. Cir. 1971) (informal letter
rulir - of Wags and Hour Administrator overruled prior ruling
bacause ¢f intsrvening statutory amendzents).

Moreover, EPA’s interpretation is consistent with the
obviocus practical purpcses of the intarim status provision.
Congress recognized the ‘nequity of imposing on existing
facilities a new permit rsquirsment that would take months, and

mors frequently years, to satisfy. Originally, the statute
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pernit application within a specified time period. As we show
below, WIPP satisfied all these resquirements.

1. The district court erred in not deferring to FPA‘g
determination there had been a regqulatory change that would
anable WIPP to qualify for interim statys. -- The district court

refused to recognize EPA’s 1986 announcement that radiocactive

mixed waste was gsubject to RCRA’s permitting requirements as a
fregqulatory change” because the notice was not an amendzent of
the substantive RCRA requlations, izplemented by notice and
comment rulemaking (slip op. 9).

EPA, however, concluded that ths publication in the Federal
Register ot'itc determination qualifiaed as a “regulatory change”
because it was "EPA‘s first official pronouncement to the general
public that RCRA permitting requirements are applicable to
radicactive mixed waste” and because of the previous confusion
about the question. 53 Fed. Reg. 37,047 (Sept. 23, 1988). The
statutory language, not further defined by Congress, does not, on
ite face, preclude treating such an announcement as a regulatory
change. Consequently, the district court should have deferred to

EPA’s conclusion ”so long as it ’is reascnable and consistent

with the statutory purpose.’” shell 041 Co. v, EPA, 550 F.2d
741, 755 (D.C. Cir. 1991), quoting Qhio v, Department of the

Interior, 880 F.24 432, 441 (D.C. Cir. 158%). 1In Shell 041, the
court deferred to EPA’s construction of its authority under RCRA

to regulate resource recovery procesees, given the “broad grant

of authority to EPA to manage the problem of hazardous waste.”




TOBY XOFOX N RCADi0F Tide . 1=titaE . 0% onew .

A e e

- 81 o

change” for purposes of ths interim status provi-iénn. The
announcexent ln the Faderal Register has several indicia of a
change in tha regulatien of rrdiocactive mixed waste. First, EPA
acted to defin::ively resoclve a qucatioﬁ that was surrounded by
confusion and the divergent views of the affected parties and of
the governmental agencias charged vith implementing RCRA and the
AZA. Second, 2PA resolved the issue by publication in the
Federal Register of a statement of general applicability rather
than in the context of the status Of a particular facility.
Third, in reality, EPA had not been requlating radicsctive mixed
wvaste under RCRA, and the practical effect of the enncuncement
was to impact the reasonable and settled expectations of numerous
types of facilitias, including not only DOE installations, dut
commercial nuclear powar plants, hospitals, and university
research facilities.

Furtherncre, EPA correctly concluded that thesce vas
considerable confusion and uncertainty about whather radicactive
mixed waste was requlated by RCRA. PFirst, Section 1006(a) of
RCRA required reconciliation of the statute with the requirenents
already imposed by the Atomic Energy Act. Second, the statuts
axpressly excluded “byproduct material” as defined by the AZA,
raising a legitimate question concerning waste contaninmated with
radiocactive materials. Third, the definition of “byproduct
mate-ial” was itself unclsar since it raferred to the results of
a manufacturing process rather than specifically identifiable

substances. Moreover, in DOE’s experienca, byproduct material
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grandfathered facilities in existence only on a particular date,
but in 1984, Congress added the provision at issue hare, thus
sexpanding the applicability of interia status to facilities
affected by regulatory changes. As a practical matter, changes
in compliance obligations can occur (h vays other than amendnments
to requlations, and a restrictive interpretation does not serve
the evident intent to allow greater reliance on interinm
status.sd/

Although the range Or possible administrative action
does not mean that svery action that affects coxpliance with RCRA
would allow regulated parties to claim intorim status, {t is
equally clear that contining ths applicable “regulatory changes”
to formal am;ndments to regulations is too narrov a construction.
The issue here is whether the particular action EPA took vith

respect to radicactive mixed waste constitutes a “regulatory

4l The legislative history of tha 1984 amendments doas not
evidence a clear congressional intent to the contrary. The
amendnent was added late in the process on the floor of the
Sesnate, and the conference report explained the amendment as
affecting facilities “which became subject to Subtitle ¢ but
wvhich were not previously roquired to have a permit ¢ ¢ ¢, .7 139
cong. Rec. 29518 (1984). There was no debate on the Senate floor
on the amendment, and the only explanation was inserted after the
Senate voted. 130 Cong. Rec. 20833-20835 (1984). That explane
ation describes the amendment as according interim status to
facilities that “become subject to the Subtitls C requirements as
a result of amendments to the RCRA statute or regulations issuad
pursuant thereto.” 130 Cong. Rec. 20834=20835 (1984). The
statutory language and the conference report, howvavar, axpress no
similar limitation on the avalladbility of interim status. The
implication of the isolated comment that was inserted in the
Senate debata is not avidance that Congrass as a whole intended
such a narrow view of the provision. 3See NRDC v, EPA, 9507 P.2a4
1146, 1157 (D.C. Cir. 1990); d ers v

In:_l_3z*_Ql_zlssi_ﬂezx_:_____!LBB
814 F.2d 697, 712-713 (D.C. Cir. 1987); Demby v. Schweiker, 671
P.2d 507, %10 (D.C. Cir. 1981).
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It is also clear that durirng this period EPA was not
regulating these wastes. It is true that in retrospect this
situation resulted not from a lack of suthority but from the
exercise of EPA’s discretionary authority to dstermine the reach
of its statute. But the reality was that EPA was not treating
these wastes as subject to RCRA. Consequently, EPA‘s
announcement that it had finally determined that these wvastss
waere raegulated by RCRA represented a significant change in agency
policy and in the compliance obligations of facilities handling
such waste.

Furt: ~ore, contr ; to the distric. court this
procese iid not :ake place outs-de the Administrative Procedurs
Act. Developing, publishing, a d applying the agency’s policy in
such matters as statutory interpretations i{s ¢ c-¢ :{or of
an adainistrative agency. Here the i986 Notice interpreted the
reach of RCRA, and was therefors both a statement of general

policy and an in .arpretative rule. Fertillizer Institute v, EFPA,

935 F.2d at 1308. Moreover, this ._ourt has recently reaffirmed
in rertilizer Institute v, EPA that such publications can have
“the gffect of creating new dutiss.” Jbid. (emphasis in
criginal). When an inte —retative rule has that effect, as tha
EPA Notice did here, that conseq: :nce results from functions
exercised under the APA. In this case, the effect clearly
constituted & “regqulatory changs.”

Moreover, in the authorized states, such as New Mexico,
there was in fact no regulation of radicactive mixed waste under

RCRA. As EPA explained in its 1986 notice, thess states had been
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included wvastes in which it was impossible to separate the
radiocactive parts from the nonradicactive parts.

DOE itsel? espoused differing views of the extent to which
RCRA applied to these wastes. In 1985, that agency proposed to
forrmalize the position under which it had been operating: that
"byproduct material” included all the waste that was a direct
product of the manufacturing process even if it included
substances deermed hazardous undar RCRA. Its final rule, however,
adopted a narrower position, in which it agreed with EPA’s recent
deternmination that it was appropriats to construs RCRA to apply
to radicactive mixed waste. This course of administrativa raviev
damonstratas that there was no single, obvious answar to the
question.

Although the district court did not sxpressly reject the
existencs of confusion and uncertainty, it did conclude that
radicactive mixed wvaste had been subject to RCRA from the
beginning of the program in 1980. The court relled in part on
EPA’s “mixture rule,” which provides that a mixture of solid
waste as defined in RCRA and listed hazardous waste igs regulated
28 2 RCRA hazardous wastn; But in this case, resort to the
"mixture rule” sizply begs the question since it applies only to
combinations of hazardous waste and golid waste. The Question
remained vhether radiocactive mixed wasta was requlatnd by RCRA at
all because it was excluded from the statutory definition of
Pgolid waste.?” The ansver to that question was far from clear
and did not depend in any way on the application ¢of the mixture

Tvle.
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below erroneously refused to defer to that agency’s
deternination.

2. DOE satisfied the othe rac . Iements for obtaining
inserinm status for WIPP. -~ Even thc.gh WIPP is qualified for
interim status, other requirements had to be satisfied in crder
to obtain that status. Whether DOE met them wag fully litigeted
below, but the district court did not address them. The relevant
facts are not disputed, however, and it is appropriate for this
Court, in the interest of achieving a final resolution, te
determine this gquestion.

Section 3005 of RCRA provides that {f a facility qualifi s
under the 7in existence” criterion, it must then submit a timely
permit application to cbtain interim status. 42 U.S.C. 6925(se).
The periinent EPA requlations require £filing Part A of the
application within 6 months after “publication of regulations
which first require (the facility) to comply with the standards
* * 2 and f£iling Part B of the application ”"twelve months after
the date on which the facllity first becomes subject to such
permit requirement + ¢ ¢, 7 40 C.P.R. 270.10(e) (1),

270.73(d) (1) .42/ In this case, the trigger date for those
deadlines was July 25, 1990, the effactive date of New Mexico’s

final authorization by EPA to requlate radicactive mixed wvaste

A2/ EPA a.z30 has an alternative deadline for filing the Part A
application of #{t}hirty days after the date (a facility)
bacome(s] subject to the standards * * *,9 40 C.rF.R.

270.10(e) (L4{). EPA has interpreted this deadlines to apply only
wvhen changes in the operation ¢f a facility subjects the facility
to the permit requirement, not when changes in the law or
requlations create that requirsment. 45 Fed. Reg. 76,63) (Nov.
19, 1980). This deadlines, thersfore, is not applicable hera.
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given final authorization that did not include authority te
requlate radicactive mixed waste. 51 Fed. Reg. 24,504 (July 3,
1986). Consistent with tha statutory scheme for operation of
state programs, the authorized state program, albeit incomplets,
displaced Federal permitting authority.‘ Censequently, EPA
concluded that “radicactive mixed wastes are not currently
subject to Subtitle ¢ [hazardous waste) regulations in authorized
States.” Jbid. The 1986 notics, therefore, triggered a whole
series of regulatory changes with respect te RCRA’s application,
and these vere the formal processes by which authority to
regulate would be obtained by the 40 authorized states wheras
there was no regulation of radiocactive mixed waste under RCRA.

Furthermore, these changes, ignored by the district court,
even conform to that court’s apparent criteria for a “regulatory
change.” Under Section 3006(b) of RCRA, EPA must publish a
proposed approval of a state’s application for tinal
authorization, as well as provide notice and an opportunity for a
hearing prior to granting final approval. 42 U.8.C. 6926(b).
Thus, these changes are made under the same notice and commant
rulemaking procedures prescribed in the Administrative Procedure
Act. See 5 U.S.C. 553. There can be little doubt that in the
authorigod states, there was a “regulatory change” enabling
existing facilities toc obtain interim status.

For all thesa reasons, therefore, EPA reascnably concluded
that there had been a regulatory change after WIPP came into

existence that qualified it for interim status, and the court
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*requlatory change”’ for dstermining i{nterinm status. Further, in
respOnss to the Nevw Ma.ico stata agency’s specific request
regarding 3 status of WIT™ under Faderal lav, the ZPA Regional
Counsel sx .ained that the trigger d.ce would be the date of the
authorization, and not the repsal of the stats lawv exemption for
W2TP. Thus, under the federal rule, vhich New Maxico has
emoraced, WIPP has interim status.id/

Second, the dats of repeal simply cannct be the trigger date
for purposes of interim status ynder RCRA because any rsquirsment
to have a perzit as of that date could have arisen not under
RCRA, but only as an independent state law requirement. The
repeal was snacted and made effective in advance of the approval
of tha New Maxico stata program fOr regulati-n of radicactive
mixed wacte. As the EPA Regional Counsel explained, ”{t)hae
change in state lav was not a changs under RCRA until the state
became authorized to requlate radiocactive mixed waste yndar RCRA”
(Ad. Rec. III. A) (emphasis supplied). At the time of the
repsal, New Mexico did not have RCRA authority to regulata
radicactive mixed vaste, which vas not requlated under RCRA by

either the State or EPA. Accordingly, at that time, WIPP did not

1)/ Moreover, to the axtsnt the plaintiffs assert that interim
status was loat for failure to timely file Part B of the
application, EPA’s views -re virtually coneclusivs bscause, as ths
Regional Counsel lxplaincq, cnly EZPA, and not the State, has the
authority to enforoce in New Mexico the loas of interim statug
provisions addad to RCRA by ths 1984 amendments (Ad. Rec. III.
A’ Sse Arkansas v, "klahoma, 60 U.8.L.W. 4176, 4181 (Fed, 26,
1572) (EPA‘’s resasona s interpratation satate water quality
scandards {ncorporat into federal law as a ruls of decision
entitled to defaorsnce; .
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under RCRA. Indeed, the New Mexico ltlﬁo agency initially nqrood‘
with this position. As noted auRIiZ, p. 31, that agency sst
specific dates for DOE to submit Part A and Part B applications
that vere measured from the suthorisation date. The agency
expressly noted that compliance was necessary to obtain and
maintain interim status. Thara is no dispute that DOX met these
dates. However, in the court balow, the Statse and EDF argued
that tha trigger date vao‘Fobtuary 23, 1989, the effective date
Of New Mexico’s repeal of the statutory exemption for WIPP, which
vas more than a year before New Mexico received authority under
RCRA to regulate radiocactive mixed wasts.

The July 1990 date is the correct date for two reasons.
First, as noted, the New Mexico Hazardous Waste AcCt and its
inplementing regulations incorporate the federal rules for
deternining interi=m statuas. 6See gupra, pages 28-31. The state
statute provides that facilities that have “met the requirements
for intarim status under 42 U.S.C. 6925 shall be deemed to have
interim status under the Hazardous Waste Act.” N. M. Stat. Ann.
Section 74-¢-9. And Part IX of the New Mexico requlations
incorporate verbatim 40 C.F.R. Part 270, IPA’s regulations
regarding permitting and intarim status.

In i{te 1588 notice, EPA said that in states wvith base
authorization, a facility that handled radicactive mixed vaste
but not other hazardous waste would not be subject to RCRA
regulation until that state had received the supplemental
authorization to {ssue p-rmitsbfcr radicactive mixed wasta. In

EFA’s view, the date of such authorization would be the
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need interia status under RCRA since no permit requirement vas
applicable until the State received authorization,dd/
WIPP, therefore, has satisfied all applicable requirenents
for interiz status under RCRA, and DOE {s entitled to

a
declaratory judgment to that effect. /f:::::::::j:’

D.

ourt did “not weigh $h q n _deciding wheth S gran
such relief. ==Zven if the court correctly concluded that either
DOE had not coxpliediwith RCRA parmitting ragquirements or that
the Interior Department had violated the limitations of FLPMA,
the court did not satisty necessary prerequisites for
granting injunctive relief for such violations. The Suprenme
Court has made-Clear that “a federal judge sitting as chanceller

is not mgthanically obligated to grant an otion for every

1%/ 1ndeed, to the extent the parties below vere relying on the
repeal dats as the trigger date for {nterinm status, thay vere
seeking to enforce a purely state lav requirement. The citizens’
suit provision of RCRA, however, is limited to enforcement of
requirements that have “beccme effective pursuant to this
chapter,” L.a,, RCRA. 42 U.8.C. 6972(a)(1)(A). Wnile that
phrase would include the provisions of an EPA-approved state
program that is operating “in lieu of the Federal [RCRA) pro-
gram,” it plainly does not encompass requirements that have pnot
become effectiva pursuant to RCRA but only pursuant to indspen-
dently effsctive state law. Therefcore, the court belov had ne
jurisdiction to enforce a purely state law requirement with
respect tO radjoactive aixed waste at WIPP,

Nor could there be pendent jurisdiction for such a clainm.
Since the New Mexico Hazardous Wasta Act does not contain a
citizens’ suit prevision, it is doubtful the privats parties
invoking RCRA’S cltizens suit provision possessed and could
assert a state law claim to enforce purely state lav regquire-
ments. And the State of Naw Mexico in its laveuit did not invokes
the citizens suit provision of RCRA. The State raised the RCRA
issue only in the context of {ts claim that DOFf had falsely
represented to the Interior Departzent that DOF had cbtained all
necessary snvironmental permits.



