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MEMORANDUM 

TO: Benito Garcia, HRMB Chief 

FROM: <--.i:/-::f:· Steve Zappe 

DATE: March 15, 1995 

SUBJECT: Outstanding issues concerning WIPP Biennia Environmental 
Compliance Report (BECR) 

We have a little over a month before the Stat must ertify WIPP's 
compliance to the Solid Waste Disposal Act (im ented in the New 
Mexico Hazardous Waste Management Regulations) as required by the 
Land Withdrawal Act (LWA) . I have attached my comments on the BECR 
for your review, which are admittedly brief due to the reasons 
stated in the second bullet. However, before the Secretary can 
issue any statement of compliance, several issues must be resolved. 

• 

• 

• 

• 

John Parker and his group reviewed several sections of the 
BECR (dealing with the NM Solid Waste Act, Air quality Control 
Act, Water Quality Act, and Water Supply Regulations). 
However, the UST Bureau has not reviewed applicable sections 
of the BECR for a compliance determination. We need to 
transmit those sections to the UST B1f:ea~ - what is_the mosti-:.v 
appropriate mechanism? __.:;:> ~ ~ ~ f-~.£) ,.--J 

~-{j~~~ 
You will note that my comments #3 and #4 deal with WIPP 
operation under interim status. I spoke with Susan McMichael 
on March 9 and requested a fact sheet to help me clarify the 
issues in order to adequately incorporate them into the 
compliance determination. I think it might be more 
appropriate for you to request this information. 

Chris Wentz is hosting a meeting for affected state agencies 
on April 4 to discuss options for the State's certification 
response. There is some question about how much the State 
must certify - either everything in the BECR, or just what the 
LWA requires. At an informal meeting on March 9, we 
considered several response options: (1) a joint letter co­
signed by whatever Secretaries have regulatory oversight, or 
(2) separate responses from each department. Do you have any 
suggestions? 
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Comments from NMED Hazardous and Radioactive Materials Bureau on 
the WIPP Biennial Environmental Compliance Report, October 1994 

1. 

2. 

Table 25-3, Section 25.2.2.11 -(90-day 
time) - The table states the compliance 
when it should be "Up to Date". 
requirements are an on-going issue, not 
considered achieved. 

or less accumulation 
status is "Achieved", 

The 90-day storage 
something that can be 

Table 25-3, Section 25.2.2.18 (Extension of the 90-day storage 
period due to unforeseen, temporary, and uncontrollable 
circumstances) - The table states the compliance status is 
"Achieved", whereas the explanation on page 25-17 states an 
extension for waste nickel-cadmium batteries was granted on 
January 15, 1991. This was a one-time extension, and one-time 
compliance should not be construed to imply continued 
compliance. Unfortunately, none of the three categories of 
compliance status presented in Section 1.5.1 (Achieved, Up to 
ate, Not Applicable) fit this particular situation. 

Table 25-5, Section 25.2.4 (Regulatory requirements for 
interim status treatment, storage, and disposal facilities 
(TSDFs), 40 CFR Part 265, HWMR-7, §§601 and 602) The 
assertion "The WIPP is an interim-status facility" is 
contested by the State, and as such the State will not certify 
the WIPP as being in compliance.with regulations relating to 
interim status TSDFs. 

4. Table 25-6, Section 25.2.5 (Hazardous/mixed waste permit 
program, 40 CFR Part 270, HWMR-7, §§901 and 902) The 
statement on page 25-59, "The DOE contends (with the 
concurrence of the EPA) that WIPP is an interim-status 
facility" is contested by the State, and as such the State 
will not certify the WIPP as being in compliance with 
regulations relating to interim status TSDFs. Specifically, 
compliance with these regulations is not certified: 

40 CFR 270.10 
40 CFR 270.71 
40 CFR 270.72 

General Application Requirements 
Operation During Interim Status 
Changes During Interim Status 
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TOM UDALL 
~ttorney General 

DATE: 

TO: 

TELEPHONE NO. 

FACSIMILE NO. 

FROM: 

TELEPHONE NO. 

0 ,,,..1 

TOTAL ~i:R OF PAGIS, INCLUDING 'Z'HIS PAGE: 

p .o. 

FACSIMILB N . 
<sos> 827- ••o 

38 

MESSAGE: ~VfAIJ - :C 'fi11.N'~ fME' tf71#!('t!R ltl"/4.,e:Cq ~ 

~/S~$f/pN. t!ooc C.4:Ue <'ff': /l/tfll A-""Y ~AJU1WZ • 

,J 

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY 
PRIVILEGED AND CONFIDENTIAL INFORMATION INTENOED ONLY FOR THE USE 
OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF nm READER OF THIS 
MESSAGli IS NOT THE INTENDEO RECIPIENT, OR THE EMPLOYEE OR AGENT 
RESPONSIB:..~ TO DELIVER IT TO THE INTENDED RECIPIXNT, YOO ARE HEREBY 
NOTIFIED THAT ANY DISSEMINATION, DISTRI3UT10N OR COPYING OF THIS 
COMMUNICATION IS STRICTLY PROHIBITED. IF YOO HAVE RECEIVED THIS 
~ICATION IN ERROR, PLEASE IMMEDIATELY NOT!P'Y OS BY TELiPRONE 
AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE 
U. S • POSTAL SERVICE. THANK YOU. 
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UlllTID lt'ATU DJ STRICT COUllllf 
roa 1'111 Dll'l'RICT or C:OLUDlA 

) 
&TATI OF N£W MEXICO, ex rel. ) 
TOM UDALL, Attorney General, ) 

) 
Plaintiff, ) 

) 
a~ ) 

) 
NATURAL RESOURCES DEFENS! COUNCIL, ) Civil Actlon No, 91-2527 (JGP) 
et al., ) 

) 
Plaint1f f-Int•rv•nor19, ) 

) 

-~ ) 
) 

Congressmen PETER H. KOSTMAY'!R, ) 
WAYNE OWENS, and BILL RICHARDSOR, ) 

) 
Pla1ntiff-tntervenors, ) 

} 
and ) 

) 
STATE OF TEXAS, ex. rel. DAN ) 
MORALES, Attorney Genetel, ) 

) 
Plaintiff-Intervenor, ) 

) 
v. ) 

) 
HAZEL O'LEARY, secretary Of ) 
the Department ot Enerqy, •~ al., ) 

) 
Defandant1. } 

--~----~~~--~~----~------> ) 
EHVtROMMEN'l'AL DIFEKS! FUM>, et al.,) 

) 
Plaintiffs, ) 

) 
v. ) Civil Action Ro. tl-2929 (JGP) 

) (Con1olidated) 
HAZEL O'LEARY, secretary Of the ) 
Department of Bnergy, et al., ) 

) 
Defendant•. ) 

~~~--~--~------~~------~> 
COMSENT DECREE 
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Thi• Con1ent Decree 1• entered into and br tb• Un1t4MI ltate1 

of AtMric:a, through th• U.S. Departaent of Inergy ("DOI") and the 

u.s. Department of the Interior ("DOI"), the ••~r•tary of lnel'fY, 

the Sec:retary of the Interior, the Aaeiatant &.cretary Of the 

Interior for L«nd and Mineral• Management, and the Director of th• 

Bureau of Land Management; the State of "ev Mexico: the State of 

't•x.a• 1 Environmental Defense Fund; Sout.hwe•t Rasearc:h and 

Information Canter; concerned Citizen• for Ruclear Safety; and 

Natural Resources Defense Council, (now-former) Con9res1men Peter 

s. Kostmayer and Wayne owen1, and Conore11man 8111 Richardson (all 

of which are c:olleetively referred to a• the "Parti••"). The 

Parti•• sub!IJ.t thi• Cona•n~ Deer•• to th!• Court for approval and 

entry aa an order of thil Court in both of the above-1tyled caeea 

(collectively referred to a• "this action"). 

INTRODUC'l'IOR 

A· In 1979, Conqree• authori%ed DOE to construct th• W&ste 

Isolation Pilot. Plent ( "WIPP" J , which i& located approximately 26 

ail•• from carlabad, Rew Mexico, •• a rese-.rch and develop.ent. 

facility. Pub. L. No. 96-lS•, 93 Stat. 1259, 1265 (19,9). 

B. During 1980; DOE prepared and published a final 

environmental impact statement ( "FElS") for WIPP. 4S red. Reg. 

10,539 (Oct. J•, 1980). On January 22, 1981, DOE iasu9d ite Record 

of Decision ("ROD") on the r1ns, in which DOI aade the 

UOU\001\000ll 2 
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detenain•tion to proceed vltb the ph••ed developillnt of the fin u 

a potential repo11tory for the tran•uranie ("TRU") wait• •t.ored at 

the Idaho National !n91neerin9 Laboratory. The DOI ROD anticipated 

the need for •~pplemental REPA review. 

c. on March 23, 1982, 001 l.asued Public Land Order 1232, 

adJl1nietr~t1vely vithdrawln; 8,9&0 acre• for eight year• tar the 

purpose of facilitating 11te cheracter1~•tion and preU.aJ.nary 

d•1i9n etudi•• for WIPP. 47 Fed. Reg. 13,340 (March 30, 1982). 

o. On January 10, 1983, DOE made application t.o tb• Bureau 

of Land Management ("BLM") to withdraw the 8,960 acre• at. the WIPP 

•it• to permit the commencement of the con•truction pha1e of the 

WlPP project. On June 29, 1113, 8LM acted upon 00£ 1 1 January 1983 

land withdrawal application by issuing Public Land Order 1403, 

withdrawing ~ha requeated acreage for eight ya•rs, for th• purpoae 

of construction of the WlPP facility. 48 Ped. Re<J. 31,038 (July 6, 

1983). DOE com.'1lenced the c:on•truct1on phase of the WIPP project 1n 

•id-1913. 

E. on January 11, 1985, th• United States !n,,ironaental 

Protection Agency ("!PA"), pur•uant to •ect1on 3004(!)) of the 

Resource Coneervation and Recovery Act ( "RCRA," 42 u.s.c. S 6901 ll 

~), 42 u.s.c. I 6926(b), published a notice grantin9 Bev Mexico 

final authoriz•tion to operate itl basic hazardous wa•t• program in 

lieu of RCRA. 50 Fed. Reg. 1515, 1516 (J•n. 11, 1915). Such 

1I01.t\001 \00091 
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authorization ol llew M••ioo'• baaardou• wa•~• pro,r .. dlcl not •tate 

that Nev Mexico 1• authori•ecl to regulate radloact1¥8 atxed Wll~ 

under New M••ico atat• law in lieu of RCJtA. 

r. In January 1989, DOE made an application to DOI for an 

extension and aodif1cat1on of P.L.o. 6403 to authoria• th• project 

'l'e•t Phase, which included the 1ntr0duction of a1xed radioactive 

and hazardoua wa•t• for teat•. 

G. OOE pre•ented a draft Supplement to the 1980 FIIS to the 

public: in April of 1989 ( "SEIS"). In .January 19f0, DOB 111ued a 

thirteen-volume final SEIS ( "FSEIS"). In June 1990, DOE issued it.a 

ROD on the FSBIS in which it de~•rained that it would continu• with 

th• phased development of WIPP by proceeding with th• Test Ph&lt. 

55 Fed. Req. 25,689 (June 22, 1990). Th• ROD at&te• that DOI would 

iaaue a aecond SIIS prior to a decision to proceed with waste 

disposal a~ WIPP. 

K. Rev Mexico received EPA authorlaation ~o enforce •tat• 

law in lieu of RCRA for aixed radioactive and haa&rdoua wa•t•1, 

•tfective July 25, 1910. 55 Req. 28397 (July 11, 1990). 

I. The Jl•w MeJtiC:O K•zardou.a WA•t• Act, R.M. Stat. Ann. s 74-

4-1, !S !.!9.:. ("HWA"), governs the tre•tment, storage, and disposal 

of hazardous waates. 1nclud.1nq lrl.Jupd radioactive and hazardous 

waste, in Nev Mexico. 

15011\001\ocotl 4 
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J. Th• HWA VII uended to apply t.o Wlff etfectl .. hbnuy 

23, 1189. M.M.L. 1989, ch. 4, II 1,2. 

i. Th• Mew Mexico Environment Departllent (''1QCIO") 1• the lfew 

Mexico •tate agency ch•rqed with ad.lllini1terin9 and enforcinq the 

HWA and related • ..., Mexico regulations for th• treatment, •tora9e 

or d11po••l of hazardoua waste and mixed rad1o.ct1ve and hazardou• 

waste in the 1tate of Maw Mexico. 

L. WIPP 11 a DOE federal facility, and Westin9house Electric 

corporation operates WIPP under contract with DOE. 

M. On March 29, 1990, !PA published an expended Toxicity 

Chai.-acteristic ("TC") r~l• for the determlnatiol'L of a 

characteristic of hazardous waate, which rule had an effective date 

of September 25, 1990. 55 Fad. R•9· 11798 (Karch 29, 1990). 

J(. on Au9ust 22, 1990, aIJI iasued its ROD aa • cooperat1n9 

agency on th• rsl!IS and adopted DOE'• proposed action of proceeding 

with the phaaed development of WIPP by conductlnq a Teat Phase. 55 

Reg. 38,585 (Sept. 19, 1990). 

O. On January 22, 1991, DOI issued P.L.O. 6825, whic:h 

extended and modified P.L.o. '403 to permit the 1ntr0ductlon of TRU 

wast• at th• WIPP site for the T••t Phase. P.L.o. 6826 al10 

provided that, upon certificetJ.on by DOE that all applicable 

HC1t\0~\000ll 
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environaental law and recJUlation1 had been compll~ vS.U, DOI 

would 1••u• a notice to proceed with th• Teat Pha••· '' Wed. 1e9. 
3038 (Jan. 21, 1tt1). 

P. On the ••IM date, January 22, 1991, DOE submitted a Part 

A perJD1t application for WIPP ~o MM&D. on February 26, 1991, DOE 

su.bl'litted a Part B permJ.e application for WIPP to NMED. 

Q. On ~tober J, 1991, the Secretary of Inergy notified the 

state of New Mexico that DOE would begin tranaportin9 TRU waat.ea to 

WIPP for teatin9 purpoae1. On October J, 1991, DOI isa~ed •notice 

~o proceed wit.h • Teat Phase at WIPP. 56 Fed. a.9. 50,923 (OCtober 

9, 1911). 

ll. DOE did not and doe• not have an NMED permit or an EPA 

permit to treat., atore or dispose of haaardoua wa•te or mixed 

radioactive and hazardous waate at WIPP. 

s. On oetober t, 1911, Bew Mexico filed a Co11plaint for 

Declaratory end Injunctive Relief, a aot.ion for & temporary 

re•training order t.o atop th• introduction of vast• for testing, 

and a memorandum ir. •upport, initiating th• Mew Mea1co action. Rev 

Mexico alleged that DOI and DOI had violated the Federal Land 

Policy and Mana9ement Act ( ''FLPMA"), 43 u.s.c. S 1701, !! !!i.:.r 

Public Law Mo. 16-164, and the Administrative Procedure Act, 5 

u.s.c. S 551, ll !!i.!.• JCew Mealco also alleged that DOE committed 

6 
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••riou• v1olat1ou under the .. ~lcmal Snvil'onmeaUl tolicy let 

("WIPA"), 42 U.s.c. I •321, ll !.5:.1 perta1n1nt to WIPP'• 'felt 

Pha•e. Haaed defendant• included DOE, the S•c~etary of ln8rgY, 

DOI, the Secretary of the Int•rior, the Aa•i•tant Secretary Of the 

Interior for Land a.nd Mineral• Mana9a•ent, and the Director of the 

Bureau of Land Man.a9ement. 

T. On or about OCtok>er 28, 1991, th• EnviroNll•nt.al Defent• 

Fund, Natural Reaource• Defense Council, Southwest Research and 

Information Center, concerned Citizens for Nuclear Safety, (now­

for111er) Con9raaamen Peter H. to1taayer and Wayne OWena, and 

Congre••~an Bill Richardson moved to intervene in the New Mexico 

case •• plaintiff-intervenors. 

u. on or abo\lt November 1, 1991, the State of 'l'exaa aoved to 

intervene in the MMI Mexico ca1e as a plaintiff-intervenor. 

V, The £nv1ronmantal Oefenae Fu.nd, Ratural Resources Defense 

council, Sovthweat Research and Information center, and concerned 

Cit1~•ns for Nuclear Safety on or about November lZ, 1991, filed 

the ~ ~ase, alleging four claim• for reli•f1 (i) that DOE had not 

obtained a permit to treat, •tore or dispoaa of hazardous waate or 

mixed radi~ctive and hazardous waste at WIPPJ (11) that, in the 

alt•rnativ•, DOE feiled to obtain interim •tatua for WIPP; (iii) 

that, in the alternative, it WIPP aver had interim •~tua, it waa 

lo•t by failure to make certain filinga within the neceaaary tiae 

llOU\OO:\OOOIJ. 7 
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per1oct11 •nd (1•) that, 1a t.Ja• alt•rnat1ft, DOI bed Ylolat.S 

interia atatu• regulations. 

w. on lfovellber 21, 1991, t.he court entered a pnlhliury 

1njunc:tion in the Mew Mel(tlco eaae, ordering DOE to lwcUately 

cea•• all act1v1t1ea relating to the introduction of TRU vaate lnto 

WIPP baaed on the Court'• conclusion that th• DOI adlainiatratlve 

land withdrawal v1olAted PLPMA. 

x. On January 31, 1992, the court entered a permanent 

injunction in both consolidated cases, prohibit1n9 DO& from 

introd~cin9 radioactlv• and hazardou• wa1te to WIPP, baaed on 

finding• that the DOI administrative land witl\dr•val order violated 

FLPKA and that WIPP did not have interim 1tatu1. 

Y. On July 10, 19t2, the Unit.ad State1 Court of Appe•l• for 

the District of Columbia Circuit, in Case Noa. 91-,387 and 92-5044, 

affirmed the District Court's entry of an injunction under rLPMA, 

but revera9d and re .. nded the Oiatrict court'• ruling under RCJtA. 

I. On October 30, 1992, th• "Wasta Iaolat.ion Pilot Plant 

Land Withdrawal Act," Pub. L. NO. 102-579 (the "WIPP Act•), beca.ae 

law. The WlPP Aet •eta forth a number of conditions whicb muat ~ 

aatiafied by DOE before DOE aay introduce radioactive va•te or 

mixed rad1oact1v• and hazardou• waste into WIPP • 

• 

Ii tot 
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Alt.. On OC:t.OME 11, 1ttJ, DOI ~liclr •ta~• ~ '' -w 
not eoneluct te1ta \la.int radloact1ve vaate, heaardfta vutt, or 

•ixed rad1oaetiv• and baaardou• wa•t• •~ th• WlPP aite. 

as. There 1• currently pending in th• llew M•!flCO cue a 

motion for attorney•' tees and co•t• filed by the non-9overnmental 

Plaintiff (a) regarding l!ti~aticn of the FLPMA cle1ca. 

cc. There are pending crosa-aotion• for •um.ry jud911ent 

pending in the !J2l case on the question of whether DOI ha• 1nterla 

statu• for WIPP under ~he HWA, 

DD. It ii in the intereate of the public, th• Part1e1, and 

judicial econoey to resolve certain pendin9 dispute• in thi• action 

without further litigation. 

EB. Th• Parties have agree<1 to a settlement of the lew Mexico 

case and th• ~ case, without any further adllliatlon or 

adjudication of fact or law, which they consider to be a fair, 

juat, adequate and equitable reaolution of all remaining claiU 

raised in the ea•••· 

FF. The Parti•• agree that settlement •nd ent.ry of th1• 

Conaent Oecre• ia Nde in good faith to avoid expenaiv• and 

protracted litigation and to eettl• and resolve all reMinin9 

1IOU\00l\00091 ' 
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-·:...~ .. :•ii. 
cl•i• and d•f•M•• between th• ••~1•• vhlcla baft Mell ••••necl la 

th!• litlqation. 

GG. Th• Parti•• agr.a that th• t•na• and prov1•1on• of tb1• 

consent Decree represent a fair, rea1onable and equitable 

settlement of all remaining lftatter• which have been rai•ed by the 

Parties to thi• litigatl01t.. 

HH. Th• Parties to ~hi• Conaent Decree conaent to the entry 

hereof as an order and judgment of this court. 

NOW THEREFORE, it i• hereby ordered, adjudged and decreed as 

follows: 

I. D!FIRITIQRS 

word.a u••d in thi• conaent Deer•• are t.o be taken and 

understood in their common and ordinary aens• unless thi• con•ent 

Decree indicat•• that a different meaning was intended. trord1 

hav in9 a technical •••nin9 are to be interpreted in their technical 

aense. llotwi thatandin9 the fore901n9, whene11er th• following teraa 

are used in thi• consent Decree, th• followin9 meanin9a •hall 

applys 

A. "!PA Permit" mean.a a permit to di•po•e of hazardoua waat• 

or mixed radioactive and hazardous waste ia1ued ~y EPA pur•uant to 

RCRA for tho•• matten for which Mew Mexico lav does not operate in 

lieu of federal law purauant to 42 u.s.c. S &92&. 

10 
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I. •mczD P•ni t • uane • perai t to di•po•• of baurclOU• 

wa•t.• or aised radioactive and hazudou1 va•~• 1a1ued by llllm 

pur•uant to th• HWA. 

,,- . ........_, c. "Physical con•truction" ha• t.he definition contained in 

~40 c.F.R. I 210.2 (1Hl)J and auna excavation, aov-nt of earth, 

erection of forms or etruct~res, or 11ailar activity to prepare 

WIPP to accept hazardous wa•t• or •1xed radioactive and hazardous 

o. 11 Plaintiff1 11 mean• the original and intervening 

plaintiff1 in the above-•tyle4 ca•••· 

E. "Withdrawal" mean• th• geo9rapbical are• deac:ribed 

pursuant to t3(c) of the WIPP Act. 

lI· JURISDICTIQN 

Thia court ha• jur1•d1ct1on over the parti•• and the aubject 

aa.tter of this action. 

III. PARTIES BOUND 

Thi• Consent Decree ahal l apply to and be binding upon each of 

th• Parti•• and their auccesaors. DOI is obligated to each of the 

Plaintif fl to perfon all of th• requirement• of thi• Consent 

Decree. DOE •hall be re•ponsible for enauri1ic1 that 1ta contractor• 

.l.IOll\001 \000$1 11 
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Rider A 

The ~ew Mexico Hazardous Waste Management Regulation1, effective 

September 23, 1994 (•20 NMAC Part 4.1•), Part 901, which 

i~corporatee by ~ef erence 
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and •ubcontractore COllPlf with tht1 CalUl•nt .... c.e. ~ 

underelgned ~pr••entatlv• oC th• ~•S-Ctive Putl•• certifJ tut 

they are fully autl\orJ.sltd by 'the party they repreaent to enter J.ato 

the teria• and eondi tion• of th1• Cona•nt Decree and to execute tJU• 

con••nt Decree and to legally bind that party. 

IV, AGRl!MlnTft 

The Parties a9re• and th• Court hereby orders •• follows: 

A. 00£ ahall not transport to or treat, 1tore, or di1po11 of 

any hazardou1 wast.e, any aixed radioactive and ha1ardou1 va1te 

4nd/or any radioactive wa1te within th• Withdrawal without a final 

MMED l/rait and • final IPA ifrmJt. 

a. DOB shell not transport to or treat, •tore or di1po1e of 

[!t ~he WIPP tae:t:iit~ any hazardous waate, any •ixed radto&ctiff and 

hazardous waste and/or any radioactive w••t• within the Withdrawal 

without having complied with the requirements of [II & (c)(2)(1). 

1(a), 7(~), l(d), 1(9), t(a), 12, 1&, 17 and 1'] of th• WIPP Act. 

wi.U.. 1..- 'flu... W ;~~l( 
{, ~ DOI ahall net undertake physic~~ constructio"~ -, .... 

·faetlirtiJ without a final NM!D Permit ~d a final itA P•~; _: 

provided, however, that DOE may undertake activities within the 

Withdrawal th.at are 1peciflcally identified and deacribed in 

Exhibit A ("£xh1~1t A Aetiviti••"l before obtaining • final HMID 

Perait and • f 1nal IPA Permit. DOI aay undertake lxhi))it A 

Post-it" Fax Note 7671 
160U\001 \1*51 To 

Co./Dept. 

Phone# Phone# 

Fax# Fax# I &z..'f? 
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tider B 

c. DOB er.all not engage in any activity within the Withdrawal 

covereo by ~O NMAC Part 4.1, Part 901, in~orporating by reference 

40 CPR P&r~ 265, Subparts I, J, K, ~. M, N, 0, P, Q, R, W, AA, BB, 

or DO prior '=O ob~aining a f ina: ~.c Permit &:ld a final EPA 

Permit. 

o. DCE shall not make any of the cha-~ges du~ing interim sta~us 

listed under paragraph (a) of 20 NMAC Pa~~ 4.:, Part 901, 

~ncorporating by re!erer.ce 4: CFR 270.72, with respecc to the WIPP 

prior to obtair.ing a final ~D Permit and a final EPA Per.r.it. 
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Activ1t1•• only J.n compliance wi~ applleabl• law and ftfUlat.!OM, 

·~-1nclu~1n9 t~• r .... , ..... ia •PPlioabl• ~· tecllttlWI wtth lnter:bl 

at.at11• pur•u~ ·~ -· {;;;,i. n•peo' M lf.9•9 11111• I01, 

4 o, c. r. I'. 1~ / DOI •hall be deemed to ha•• obtained eny 

, neceseary llMID conaen-i--·-t.~ undertake th9 Exhibit A Ac:tl"t"ltin J 
l_. ~••tifted •IMI da•G~i~•4 iR &llhtblt ~- Hcwwver, no other con1en'• 

ue cteeme4 ebtoined, and any departure frOll the de1erJ.pt.1on• in 

Exhibit A aay give r11e to add1t1on•l adllinietrat1ve requir ... nt• 

under HWNR•7, Rule to1,~ e.P.R. 1270.72 or other regulatton•. 

~ ~ DOE .. Y undertake activitie• within th• Withdrawal that 

C..P ' are not prohib! ted by para9ioapht1 A, 81 and f of this Section IV. 

DO! aay W\d•rt.a~• such activities only in compliance with 

appllcabl• law and re9ulat1ona, includin; the requirement• 

applicable to facilit1•• with interim atat~• pur1uant to RCRA and 

(; ~. Althou;h DOI aay have or claim to have an obligation or 

adlliniatrativ• approval to undertake an activity, DOI •hall 

neverthel••• comply with paragraph• A, a, c and D of thi• Section 

IV. 

1. To enable Plaintiff• tQ monitor coaplianc• by DO! 

with this Conaent Decree, every three months, commencing on a date 

three aonth.a after th• f irat day of the aonth following the date 

thi• conaent Decree i• effective, DOE •hall provide to Plaintiffs 

ll 
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a Report. of ARl.Yi\iel (•a.po~•)./ fhe lepoct lhl11 ... r.na, 
with r•••onabl• epeelficlty, the act1v1t1•• whleh DOii perfoallld at 

the WlPP fac111ty during the three •onth1 preceding th• date of tM 

Report an4 th• actlvitiea which DOI 1n~•ncle to perfora at tile Wl•f 

facility during th• three aonthl after the date of th• .. port. 

(The fir1t Report •~411 cover the periOd. be91nn1n9 with th• date 

th1• Consent Decree 1• •f f•ctive.) Off 1C• work, eap1oyH tratnin9, 

and environmental 110nttor1n9 aetivitie• aay be excluded fr<m the 

Report. Th• Report •hall be certified in accordance w1tl\ 40 c.r.a. 
s 210.11. 

2. 'l'he 1dent1tic•tion in • Report of an intended 

activity in it•elf doe1 not create any obligation to perfora the 

intended activity, nor do•• it create any right to ~rfora the 

intended activity. 

#t" # l"f /iF:P 

3. In reapona• to a reque•t by any ot th• Parti••ADOI 

•hall provide €•'•"'""' documen~• concerning any paat or intended 

aot1v1t1•• identified in a Report. within 30 days of the request • 
• ~ N1'1£.P 

DOE shall provide the Pl•1ntJ.ffa~ vi th free and timely ace••• to 

data r•l•tin9 to health, 1afety, or environmental isauea at WJPP, 

including prellminary reports relating to health, safety or 

environmental i11ues at WIPP, ond ehall to the extent practicable 

permit the Plaintiffs to attend meet1n9a relating to health, 

••fety, or envitonmental issues at WIPP with expert panels and peer 

review group•. 

llDU\001 \OOllll 14 
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Rider C 

DOE shall a:eo provide a copy of the Report to llMBD, provided that 

acceptar.ce of the Report does not conatitute N'MBD approval of any 

describe~ activity or waiver of NMEO's right to enforce the H'AA, 20 

NMAC Part 4.:, or ~ther applical:>:e statuLes and regulaticne. 
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a. Pt-1or to aui:.1e11on of • co.-pllanc• oertJ.fia.tion 

application to IPA pursuant to S l(d) of th• WIPP Act, l)CJI •hall 

cotnpl•t• a second supplnaental EIS (SSEIS) c:ov•rln9 all current •nd 

propo••d fac111ti•• and activJt!e1 at WIPP and related act1Yit1•• 

at waat• generatin'IJ sites. A ROD will be i1eaed by DOI before 
~,.,., .. l!l<f'iO--

•Ubai••ion of • coapllance certif tcation~f!eh.llj. 

H. Sul:>ject to expan•ion in the 1coping proc•••, DOI agr••• 

that th• SS!lS will addres1 all generation, treataant, •tora9e and 

d1apo5al alternatives for all relevant waste typee •nd waata 

;ener&tlng •ite1. Th• SSE IS will addresa, at a 11iniaua, the 

generation, manaqeraent, and a1n1•1zat1on of TRU waate. Th• SSEIS 

will analyse r.he relationship among these activ1t1•• and their 

inteqration with defense and •nergy research, •nvironmental 

restoration, decontamination and decomm1asionin9, pollution 

prevention, and t.eehnoloVY development. Issues to be eltAJllned 

include wa•t• source reduction, land use planning asauaptiona 

related to waate management (including institutional controls end 

aite dedication), ;eneral cat~ori•s of decont&11in.atlon 4nd 

dec01D11ts11oning, and alternative waste treatment technol091ea. The 

SSEIS will cover exl•ting waste inventories; peat, pr••ent, and 

anticipated future •oureea of different waate types 1 and past., 

present, and anticip~ted future treatment, storaqe and disposal 

facilities. The final scope, however, will be subject to the RBPA 

scoping procesa, includin9 full publie participation. 

1I01t\0Cll \OOlll 15 
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I. •r•paret1oa Of th• SS•II wJ.11 be ooordinatM W1tll tM - . 

d•velopioent of th• 11i. Tr••blent Plana by 9enerat1119 •t~,J:illder ~ 
the federal Facility Compli•nce Ac:t. (FFCA) of 1tt2 and ta. 

Environmental Reat.oration and Waata Mana9eunt Progr .... t1C Ill 

(PZIS)· Alternative• developed in the FFCA proce•••• and the Pill 

proce•I will be included among alternative• considered in the WIPP 

SSEIS. 

J. 'l'he WtPP SSIIS will con1ider a full rant• of en9in .. red 

alternatives, including cementation, ahreddlnq, super~ompactlon, 

1ncinerat1on, vitrification, improved waste caniater1, 9rout and 

bentonit• backfill, aeltin; ot metals, alternative conf1guration• 

of waste placement in the disposal eystea, and alttrnat1ve di1po1a1 

system d1mensiona. Pending completion of a ROD DOE •hall take no 

action conatituting an irrevocable commitment with re•pect to any 

such alternative. 

K. The DOE waste miniaization and source reduction pro9r .. 

will be analyzed in detail in the WIPP SSBIS as to all relevant 

w•ste typea and wast• qeneratin9 •ites. 

L. scoping meetinqs will be held in Albuquerque, Carlsbad, 

Santa Fe, and other location1. Public hearings on the draft SSIIS 

will be held iJ\ Albuquerque, Carlsbad, Sant.a re, and other 

loc•t.ions where h•arinqa were held in connection with the draft 

MOlt\001\00051 16 
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and Stai:e or EPA orde~•~requiring conaplianee with any approved Site 

Treatment Plans 
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applicable to a leol.llt~ haV1ft9 1ftter111 IUM8 pu1hlUt to 

Para9raph1 c •nd D of ltction IV. 

I. V1olat1ona of ltCRA, HWA, llPA, or u.y other etatute, 

requlation, rule or order, or coa111on law for cle1 ... tbat were not 

made in th• !DF Caae or th• Hew Mexiso caae. 

,.-·-.,, 
f,/J \, l VI. DISPU'?'I RE&OLU'l'IOll 

'. ·<.:? /'/'""\.,.. In the event a diaput• arl••I re9ardin9 DOI'• compliance with 
' / -· - thi• Con•ent Decree, th• Partl•• •hall p~oceed a• follows: 

A. The Plalnt1ff(e), or any one of them, aay notify DOI in 

writing of the all•9ed item of noncompliance. 

B. DO! shall re1pond in writ1n9 Within ten (10) day• of 1~s 

receipt of the notice of noncompliance, statin9 it. poaltion with 

respect to the all•ged noncompliance. 

c. If the dispute remaina \lnreaolved, d••ignated 

repreaentativea of DOB and the Pla1nt1ff(IJ claJ.a1n9 nonooaplianee, 

having authority to act on their behalf. with counael also preaent 

if any party so requeeta, ahall •••t at an agreed upon ti .. and 

place in Rell Mexico in an attempt to re•olv• th• diep\lte. Th• 

meeting •hall occur no later than ten (10) days, following the 

Pl•intiff•' receipt of th• DOI reapon••· 

110lt\007. \IOOU 11 
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aider Q 

The following dispute resolution procedure 4• •'ttl'tt••-•••l to, 
Cl 

~ does not precludec.-.e. administrative and judicial enforcement 
b ':'\ J-~/ ~"'""' i\es tt• 'e;, f''.~~("'I 'e'.'.A I I ~ " S' 1 6-.-tv~ :;, a.~y ac-fiu·~-f 

pewere &f- NMED,pursuant to the HWA. 
1 a r1 -'-"....) U'\,f~.. • 1 

o 5 ,.<:e ""'e. >1f ~ o. '1 R 
U'\ J '(...<. 1l.1 ~ N' 6 tJ (l ia ( _J 
o. .... -t\...or • ty o.f- ~fr\fi) 

p>rs~~'t 1' 
... ~ \ - - . ... '- ~. ~ ~ 

,,,..., ( 
-. ,..'-' 

~ 

:,J 
- .. _ - ,, . ..,,,... ( ,---t-

~~ -f-<L~ "~plr~~-h...1 1 r 1V\f \;"'5 11-..r 
'\> 12.- tho) YI ((~ J... !,,_ <'( (.,.,JPJ1 ,C, r .fi C"F J-
[> I?- f" . '" ' ""- o1 .... ~ ..,.-1- h~ t "" '+. '' ,.,._ -fl.-.}-

~ !'t\..ID ,k.lb' V'bt be e-<(;f~J...tc9- ~M-- ~+oie.e~ t-

-fi /'"" ~ct 0 , ~<"' ( c..1 < ~ O l.fa".J p..... fu "\5/ee-¥t-t""- , 

tiv.J~~ 
~ 
(~'-'lo.-ha...~ 

or e;thV\ 
~rr \\rc:..ok 

fa .....J w 
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rsa1s or wh•&"• la•ariat• an needH to •n•ur• affected oitlHM ea 

prov1d• te1tlaony. 

v. '9YlllAJft'S !O'I' TO SUI 
tn consideration of the agreement• -4de by DOI ln l.ction IY 

above, the Plaintiff• covenant not to •u• or take adaini1trativ• 

action aqain•t DOI pureuant to RCRA, HWA, or any other •tAtute, 

regulation, rule or order, or coanon la11 with regard to the 

following: 

A. All claias aade in the EDP caee; -
B. All claiaa in the Nev Mexico Ca•• ti• "• not been 

·julll,o.S.ailaly re1ol 1eti1 iM1ad1 a, alai•a MN •••&•8M •• RM iA 

-.conlupcti~• ._,,_,. latae"'1i1•J:•R el wa•tl• •f.,x th• '1'9•e Pita~# 

C. Any claim by t.he Plaintiffs that DO! doe• not uve 1nter1a 

status pur•uant to the HWA by virtue of DOE'• withdrawal or IQllD 

denial of the pending IOCID pemit application to conduct. te1t phase 

activitie9. 

Thi• covenant not to sue •hall not apply to the following: 

A. Failure by DOI to comply with this Consent Decree, 

including the failure of DOI to comply with laws and regulation• 

16011\001 \OCIOll 1'7 
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aider • 

cor:cerning the adequacy ot the 1990 PSBIS. Thia covenant ehall not 

apply to the extent that DOE continues ~o rely on any portion of 

ehe 1990 FSEIS subsequent to OOE' s preparation of the SSi:IS 

concerning wl?P. 
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aider • 

C. Violatio:ia of NEPA arising in connection with 00!' a 

future NEPA compliance concerning WIPP. 



.. 

lOIOftH U: H • . . -· ' - . . 

D. Th• entire cUeput• reeo1atl.on perlocl 1ball aot M •n 

t.han twenty (20) daye; pt"ovid9d, howver, tJlat. DOI aad the 

Plaintiff( a) c:laia!ng noncompliance uy W written a9reeaent ••tend 

the tiM for di•pu~• resolution by an additional t.went.r (20) clap. 

In no event •hall the total time for dispute neolut.ion exceed 

forty (40) day•. 

1. If the di•put• 1• re•olved pursuant to thi• section VI, 

~he Parties •hall, •• neceaaary, jointly petition the Court for 

amendment of this Con•ent Decree. 

r. If the dieput• 18 not resolved pursuant to this sect!oa 

VI, th• Plaintiff(•), or any one of them, may pet1tion th• Court 

for enforcement ot. this conaent DeerH and ••et all Available 

relief, including th• 1mpo81tlon of sanction•. 

G· The service of notice on D0£ of an alleged ltn of 

noncOll\pllance shall not automatically balt an activity that la th• 

subjeet matter of the dispute. DOE .ncs the Plaintiff(•) claiain~ 

noncompliance may agree in writ.tn9 that the activity •ball be 

h.alt9d pendln9 di•pute resolution, or the Plaintiff(•), or any one 

of them, may petition the Co~rt to halt the activity. 

H. If the Plaintiff (a) claia1ng noncomplianee pravail(S) or 

substantially prevail(•) in any dispute, DOE. •hall pay to such 

Plaintiff(•) all of t.heir attorney f••• (including a .rea•onable fee 

11119\001\000tl 19 
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for th• ••nlc•• Of ••larlH COUNl•l), expenaM, .... OOIU •1•1 .. 

by r•a•oft of t.h9 d1•pute. 

I. D1epute re1olut1on need not be coa1encec1 or continued if 

in th• opinion of any Plaintiff th• alleged noncompliance by DOB 

may present an imminent and 1ubstant1a1 endan99raent to health or 

the env1ronMnt. 

Y,II. A'l'T01Uf§YS' F&IS 

DO! and/or DOI [ t J •vree to pay within ninety ('O) d•ya of 

the ef fectiv• date of th1• Con•ent Decree th• followinq &llO\lnt• in 

full •«tiatection of all claims of the Plaintiff• for attorney 

fees, expeneea, and co1t• incurred through the date of the filinq 

of th1• Consent Decree in th• Kew M•xlco and IDF caaea1 

A. ·-----
to th• Environmental Defense Fund for the 

cl•im.a of the Plaintiff• in the EDl ca•e; and 

.. ·--~------- to for the clai• of the non-

governmental Plaintiff• in th• Rew Meaico case. 

VIII. JIO'l'IC! 

Whenever, under the terms of this consent Decree, written 

notice 1• required to b• given or a report or other docwaent ls 

required to be 1ent ~y one party to another, it shall be directed 

to the in~ividual1 et the &ddr••••• •pecified !>elow, unl••• those 

20 
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1ndiv14ual• or their eucce••or• 91v• not.ice of a claanp to the 

other Parti•• ln wr1t1n9. 

ltoll\001 \OOftl 

A. As to DOE and DOI: 

a. Aa to St•te of K«nr Mexico: 

C. Aa to toa:D: 

D. AC to State of Texa•1 

I. A• to South•••t Research and Jnformation 
centers 

Mr. Don Hancock 
southwest Reaearch and Information Center 

21 
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r. Aa to conc•rnecl c'tiaen8 to~ llUCleer lal-'?• 
.... .. i-,~& CUde 
concerned C1t11•n1 for Jvcl .. r lafety 
10' c1ene9a lt~t 
Santa re, a.v Mexico 17501 

Q, A8 to Environmental Det•n•• Pund1 

K. A.a to Natural Retourc•• Defense Councils 

IX. BFFICTIVI DATE 

Th• consent Decree shall become ef fectiv• ~pon the date of 

entry •• an Order of this Court. 

X. AMEHDM!RTS 

Thia Consent Decree can only be aodifled by the exprese 

written conaent of the Parti••· Ivery amendaent to thi• Conaent 

Decree •hell be in writin9 ancl approved by Court order and it• 

effective date shall be as eata.tlliahed by the Court. 

It 1• undera~ood and agreed that the date on which DOI may 

receive a NMBD pemtt, an IPA permJ.t and all required 

certif1cat1ona under th• WIPP Act 11 unknown And unpredictable and 

th•t DO! may not obtain such perinits and cert1f1cat1on• until many 

years after the date now planned by DOE. It 11 further agr.-d that 

delay• in obtaining auch perm.it• and certif le•tiona and conaequent 

co1t1 v1ll not con1tituta • 1i9nificant change in factual 

conditions, wlll not render th1• decree unworkable becauae of 

22 
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unfor••Hn 01Nttaole1, •nd in aay evttftt an ant!elpatacl n tJae tlM 

of entry of thi• deerH. 

XI. unarr10I! OF JtnuaptCTIQI 

This Court 11\ell retain juried1ction over the Puti•• and this 

Con••nt Decree for purpo1e• of enforcing it• teram and conditions, 

to consider amendaenta, and to resolve diaput ... 

XII. TEAXIMATIOK OP COKS!Jl'l' DECRE§ 

DOE My pet! tion th• Court for teraination of th1• conaent 

Decree only follovin9 it• receipt ot a final MMID Permit and a 

final EPA Perait for the diapo•al of hazardou• vaat• and •ixed 

radioactive and hazardous wa•t• at the WIPP f&cility and receiving 

all requir~ certif ieat1on• to au~hori&• disposal of radioactive 

waate pvr1uant to the WIPP Act. 1'he Plaintiff (a) My file any 

objection to the DOE petition within thirty (30) dAyw of th• date 

DOE file• a petition with th• Court. 

uo l t\001 \000!1 23 
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FOil 'l'HI Ulf ITID n'A'l'IS 01' AMIRICA 

Date: 

U. s. Departaent of Juat1ce 

Date: 

u. S • Depertaent of Ener91 

O«te: 

U. s. Department of the Interior 

llOU,001 \OOOl1. 24 
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a.aw."il~'mt 

roa THI STATS or av lllXICO 

25 

Attomer General of ttM 
State of Kew Mexico 

aoi,, 
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Date: 

roa 'l'llE STATI or '1UAI 

26 

Attorney General of tbe 
state of Texa• 



. . ..... 
Nr&t, UM 

FOR TRI IJIV1ROIOllJITAL DIFDBI fUllD 

Date: 
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roR THI MTUJW. ltESOU.Cll DEflllSI COUllCJL 

Date: ----------

llOll\001 \llQQS1 28 



l~:U tt 
:..\c; DV EMF DIV 

FOR THI SOU'l'llVllT USL\ROI AND IIPOJUIATIO. CDid 

; .............. t•• 

1I01f\10l\00091 29 

Don HaneocJt 
Southve•t R•••arch and 

lnf or1Mttion cencer 
105 Stanford, I.I. 
Albuquerque, Rew Mexico 11106 



Date: 
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POR THE COICIRJllD CITI111'S FOil IUCLllJl IAnft 

JO 

Margret Cari• 
concerned C1t1••na tor lluclear 

Safety 
107 Cienega Street 
Santa re, N•~ Mexlco 87501 



... 

Date: 

1.01t\D01 \OOISl 

FOR 
FORMER CONGRlllMUI Pl'l'ER B. SOS'l'NAftll 

FORMER COllQRISllCU WAYlll OWlllS AllD 
COlfCUSSXM IIU RICHMDIOll 

31 
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FOR THI SOU'l'llWll'l' ftlSIARCH AMO IRFCJUIATIOll Cll'l&'I 

O.t•• 
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Don Hancock 
Southve•t Research and 

Information cent•r 
105 Stanford, S.&. 
Albuquerque, New Mexico 17106 
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30 

Mar9r•t Cai"de 
concerned C1t1••raa for llUelear 

Safety 
107 Cienega Street 
Santa re, New Mexico 17501 



... .. 

Date: 

1.01t\DOS\600Sl 

POR 
FORMER COMCUISIWI PlftR B. SOS'fMAYlll 

FORMER CORCR!SIMM WAYHI OWlll8 AID 
COIGRISSMAM IILl. RICJlNllDSOll 

31 



MAR-27-95 MON 16:02 NMED OGC FAX NO. 505 8271628 

Post·it" Fax Note 7071 

Co./Dept. 

Pl'lone# Pho11e # 

Faic# 

CONFIDENTIAL; SUBJECT TO ATTORNEY-CLIENT l?Rl:V.:ILEGE 

TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Steve Zappe, Hazardous Waste &. Materials Bureau 

Susan M. McMichael, Assistant General Counsel 

March 27, 1995 

WIPP Interim Status 

P. 01 

RCRA, and the State Hazardous Waste Act, provide "interim status" 
to hazardous waste treatment, storage and disposal facilities that 
were in existence prior to November 19, 1980 ( the effective date 
of RCRA) "or a "statutory or regulatory change" that subjected the 
facility to RCRA regulation provided that the facility meet certain 
requirements, including the timely submittal of Part A and Part B 
applications. 11 Interim status is not granted by the regulatory 
agency; it is statutorily conferred. The agency's decision that a 
facility qualifies for interim status is in essence a statement of 
opinion which reflects the agency's decision not to take 
enforcement action against the facility." EDF et. al. v. DOE, No. 
92-5045 (Ct.App. 1992) 

The Environmental Defense Fund brought a federal lawsuit against 
DOE alleging, among other things, that the WIPP facility did not 
have a permit for the management of TRU waste at WIPP as required 
under RCRA, and that WIPP lacked "interim status" to exempt it from 
any of RCRA' s permit requirements. The New Mexico Attorney General 
joined in this lawsuit. EDF v. DOE. 

In February of 1992, the federal district court ruled that WIPP did 
not have interim status under RCRA because it was not in existence 
prior to November 19, 1980 or a "statutory or regulatory change" 
that subjected the facility to RCRA regulation. The district 
court's ruling was based upon its conclusion that because 
components of the radioactive mixed waste .. were subject to RCRA 
regulation before WIPP came into existence, the facility could not 
qualify for interim status. 



DOE appealed the district court's decision to the federal court of 
appeals. On July 10, 1992, the Court of Appeals remanded to the 
district court for a determination of an issue the lower court did 
not reach: "the precise date of the regulatory change for the WIJ?P 
facility" [which would allow the facility to qualify for interim 
status]. The Court's ruling was limited to federal RCRA; the 
Court acknowledged in a footnote that the state has not made a 
final determination of the applicable trigger date for state law 
for interim status purposes. This issue has been briefed, but not 
decided by the district court. 

I spoke with the AG' s office (Linsey Lovejoy) to confirm the status 
of the lawsuit. The plaintiffs' are attempting to settle this 
issue with DOE. The negotiations have been slow. According to the 
AG, if DOE cannot provide a position by this summer, the plaintiffs 
may ask court may take some action. 

When confronted with an allegation by DOE that the WIPP facility 
has interim status or should meet Part 265 standards, we should be. 
careful to take a position which is consistent with the position of 
the State of New Mexico and the litigation. It has long been the 
:I?Osition of the state of New Mexico that the WIPP facility is 
required to have a permit for the management of TRU waste at WIPP 
as regµired under state and federal law, and that the facility 
lacks "interim status" to exempt it from any state or federal 
permit requirements. 

I have attached a copy of the decision from the Court of Appeals 
for your information. 


