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‘United States Government.... ‘ st Department of Energy

‘memorandum

DATE:  October 18, 1995
REPLY TO '

aTTn oF:  EM-30

sussecT:  October 17, 1995, DOE/Navy/State of Idaho Consent Order/Settlement -
Agreement on Spent Fue] and Nuc]ear Waste )

10:‘D1str1but1on.

Attached for your information are: (1) the October 17, 1995, Consent
Order which embodies the 1itigation settlement between the State of Idaho,
the Navy, and DOE regarding spent fuel and nuclear waste issues; (2) a
summary ("Key Elements of Settlement") of the Agreement; (3) the two DOE
press releases; and (4) a table entitled "DOE Spent Fuel Sh1pments To

" 1daho Per The Settlement Agreement."

This Agreement allows the Navy to resume shipping spent fuel to Idaho
immediately, and for essential DOE spent fuel shipments to cccur over the
next_severa] years. While this Agreement addresses spent fuel and nuclear
waste issues at INEL over the next 40 years, it does have ramifications
for other sites in the DOE complex and relies on other projects (e.g.,
WIPP) to succeed in a timely fashion in order for spent fuel shipments to
continue to INEL. Failure to satisfy the substantive requirements or
obligations, or failure to meet deadlines, will lead. to suspension of
spent fuel shipments to INEL and/or other enforcement actions as
delineated in the Agreement. Thus, it is vitally important for all of us
to be familiar with the Agreement and take the needed steps to carry it
out within the established deadlines. DOE-Idaho has the lead to prepare
the implementation plan to assure our timely conduct of the obligations
.and requirements contained in the Agreement and w111 need to coordinate

~ with many of you on the plan.

Note that the attached "DOE Spent Fuel Sh1pments To Idaho Per The

- Settlement Agreement“ table represents the detailed sh1pment assumptions
we used to arrive at the limits and other requirements in the Agreement.

" However, there is flexibility in the post-December 31, 2000, time period
in terms of what we can ship to INEL. In other words, nothing in the
Agreement binds us to ship in exact accordance per the attached table,
subject to the specific 1imits and other requirements in the Agreement.
For example, if DOE decides to ship no spent fuel from the Hanford Site,
or to make 24 Hanford shipments to INEL instead, an appropriate adjustment
would need to be made to ensure the total post- 2000 shipment number stays
approximately equal to 497 truck shipments and no more than 55 MTHM, per
Section 2 limits and conditions.



We Are wokklng on a draft amendment of the June 1, 1995, Record of
Decision to reflect this Agreement. It will be issued sometime in the
near future, : :

If you have any questlons, contact me at 301 903-7201.

ke %\M

Mark W. Frei . o
Acting Special Associate Deputy Assistant
- Secretary for Waste Management
Environmental Management

‘4 Attachments
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SETTLEMENT AGREEMENT

- The State of Idaho, through the Attorney General, and

"Governor Philip E. Batt in his official capacity; the Department -

of Energy, through the General Counsel and Assistant Secretary
for Environmental Management; and thé Department of the Navy,
through the General Counsel and Director, Naval Nuclear
' Propulsion Program, hereby agree on this 16th day.of October;
1995, to the following terms and conditions to fully resolve all
issues in the actions Enbllc_keIMlCe_CQ*_Qﬁ_CQlQrgdQ v, Batt, No.
CV 91-0035-S-EJL (D. Id.) and United States v, Batt, No. Cv-01-
0054~-S-EJL (D. Id.):.

A.  DEFINITIONS

For purposes of this Agreement, the foilowing definitions
shall apply: ‘

1.- The ”State"‘shall mean the State of Idaho -and shall
include the Governor of the State of Idaho ‘and the Idaho State
Attorney General.

2. The ”federal parties” means U.S. Department of Energy
(DOE) and the U.S. Department of the Navy (the Navy), including
~any successor agenciles. .

3. “Treat” shall be defined, as applied to a waste or
spent fuel, as any method, technique, or process designed to’
change the physical or chemical character of the waste cr fuel to
render 1t less hazardous; safer 'to transport, store, dispose of;
or reduce in volume. - : ' ' -

-4; “Pransuranic waste” shall be defined as set fcrth in
the EIS, Volume -2, Appendix E.

5. “One shipment of spent fuel” shall be defined as the
transporting of a single shipping container of spent fuel..

6. “High-level waste”.shall be defined - as set forth in the
EIS, Volume 2, Appendix E.- )

7. “DOE spent fuel” shall be defined as any spent fuel .
which DOE has the responsibility for managing with the exception
of naval spent. fuel and commercial spent fuel which DOE has
accepted or will take title to pursuant to the Nuclear Waste
Policy Act of 1982, 42 U.S.C. § 10101 et seqg. or comparable
statute. ' ‘

8. “Naval spent fuel” shall be defined as any spent fuel



removed from naval reactors as a result of refueling overhauls
(refueling) or defuellng 1nact1vatlons (defueling). :

_ 9. “Metric ton of spent fuel” shall be defined as .a metrlc _
ton of heavy metal of spent fuel. ) ‘
10. “Naval reactors” shall be defined as nuclear reactors’

" used aboard naval warshlps (submarines, alircraft carriers, or
cruisers), naval research or training vessels, or at land-based
naval prototype facilities operated by the ‘Naval Nuclear
Propu131on Program for the purposes of ‘'research, development or
training.

11. ”Calendar year” shall be defined as the year beginning
on .Januvary 1, and ending on December 31.

12. “Mixed Waste” shall be defined as set forth in the EIS,
Vo]ume 2, Appendlx E. ' . ’

13. “EIS* shall be defined as the Department of Energy
Programmatic Spent. Nuclear Fuel Management and Idaho National
Engineering Laboratory Environmental Restoration and Waste
Management Program Final Env1ronmental Impact Statement issued
April, 1995. . :

14. ~“ROD" shall be defined as the Record of DeClblOH 1ssued
by DOE on June 1, 1995, concerning the EIS. -

©15. “INEL” shall be defined as the Idaho National
Engineering Laboratory. :

16. "Running Average” shall mean the'total number cf
“shipments. of naval spent fuel to INEL, or -transuranic waste from
_INEL, over any period of three years, divided by three.

17. The "Court" shall mean the United States District Court

for the District of Idaho before which is pending Public Service
Company of Colorado v, Batt, No. CV .91-0035-S-EJL. and United

States v. Batt, No. CV 91-0054-S-EJL, and any appellate court to
which an appeal may be taken, or with which an application for a
writ of certiorari may be filed, under applicable law.

B. . TRANSURANIC WASTE SHIPMENTS LEAVING IDAHO.

1. DOE shall ship all transuranic waste now locatsd at
INEL, currently estimated at 65,000 cubic meters in volume, to
the Waste Isolation Pilot Plant (WIPP) or other such facility
designated by DOE, by a target date of December 31, 2015, and in
no event later than December 31, 2018. DOE shall meet rha
following interim deadlines:



_ a.. The first shipments of transuranic waste from INEL
to WIPP or other such facility designated by DOE shall begin by
April 30, 1999.

b. By December 31, 2002, no fewer than 3,100 cubic |
meters (15,000 drum-equivalents) of transuranic waste shall have;
been shlpped out of the State of Idaho.

C. After January 1, 2003, a running'average of no
fewer than 2,000 cubic meters per year shall be shlpped out of
the State of Idaho. N

2. “The sole remedy for failure by DOE to meet any of these’
deadlines or regquirements shall be the suspension of DOE. spent
fuel—shipments to INEL as set forth in Section K.1.

C.. SPENT FUEL .& HIGH-LEVEL WASTE SHI_PMENTS 'LEAVING IDAHO

1. DOE shall remove all spent fuel, including naval Spent
fuel and Three Mile Island spent .fuel from Idaho by .
January 1, 2035. Spent fuel being maintained for purposes of
testing shall be excepted from removal, 'subject to the
limitations of Section .F.1l of this Agreement.

2. Until all of the aluminum-clad spent fuel then stored
at INEL has been shipped to the Savannah River Site, the
cumulative number of shipments of spent fuel from the Savannah
River Site to INEL under Section D as of the end of any calendar
year shall not exceed the cumulative number of shipments of
aluminum-clad spent fuel from' INEL to the Savannah River Slte for
the same perlod :

_ 3. DOE shall treat all high-level waste‘currently at INEL
so that 1t 1s ready to be moved out of Idaho for dispcsal by a
target date of 2035.

D. SHIPMENTS OF SPENT FUEL TO INEL

‘The federal parties may transport shipments of spent fuel to
INEL only 1in accordance with the following terms and conditions.

1. - Shipments of naval Spent fuel to INEL shall take place
as follows:

a. The Navy may make only those shipments of naval
spent fuel to INEL that are necessary to meet national security
requirements to defuel or refuel nuclear powered submarines,
surface warships, or naval prototype or training reactors, Or toO
ensure examination of naval spent fuel from these sources. The



Sécretary of Defense, upon notice to the Governor of the State of
Idaho, shall certify the total number of such shipments of naval
spent fuel required to be made through the year 2035.

: b. The Navy shall not ship more than twenty four (24);
shipments to INEL from the date of this Agreement through the end
of 1995, no more than thirty six (36) shipments in 1996, and no '
more than twenty (20) shipments per year in calendar years 1997
through 2000. From calendar year 2001 through 2035, the Navy may
ship a running average of no more than twenty (20) shipments per
year to INEL. Tne total number of shipments of naval spent fuel
to INEL through 2035 shall not exceed 575. Shipments of naval
spent fuel to INEL through 2035 shall not exceed 55 metric tons
of spent fuel.

C. Prior to January 1 of each calendar year through
the year 2035, the Navy shall provide to Idaho an estimate of the
number of shipments and the number of metric tons of naval spent
fuel to be shipped during the following calendar year.

, ‘ d. By January 31 of each calendar year, the Navy
shall provide to Idaho the actual number of shipments and actual
number of metric tons of naval spent fuel shipped during the
preceding calendar year.

e. The naval spent fuel stored at INEL on the date of
the opening of a permanent repository or interim storage facility
shall be among the early shipments of spent fuel to the first
permanent repository or interim storage facility.

£. The sole remedy for the Navy's failure tc meet any
of the deadlines .or requirements set forth in this section shall

be sus pen31on of naval spent fuel shlpments to INEL as set forth
in Se(tlon K. l .

2. Shlpments of DOE spent fuel to INEL shall take place as
follows:

a. If DOE and the U.S. Department of State adopt a
policy to accept spent fuel from foreign research reactors into
the United States, DOE may send to INEL a maxirmum of 61 shipments
of spent fuel trom foreign research reactors during the period
beginning on the date such a policy is adopted and ending on )
December 31, 2000. The Secretary of Energy, upon notice to the
Governor of the State of Idaho, must certify that these shipments
are necessary to meet national security and nonproliferation
requirements. Upon such certification, ‘DOE may ship not more
than 10 such shipments from the date such policy is adopted
through December 31, 1826, not more than 20 such shipments from
the date the policy i1s adopted through December 31, 1997, and not
more than 40 such shipments from the date the policy is adopted

aa



through December 31, 1998.

b. Until such time as a permanent repository or
interim storage facility for storage or disposal of spent fuel,
located outside of Idaho, 1s operating and accepting shipments of'
spent fuel from INEL, DOE shall be limited to shipments of.spent-
fuel to INEL as set forth in Sections D.2.a., c., d., e., and
(f). After a permanent repository or interim storage facility is
operating and accepting shipments of spent fuel from INEL, the
State of Idaho and DOE may negotiate and reach agreement
concerning the timing and number of shipments of DOE spent fuel
that may be sent to INEL, in addition to those otherwise '
permitted under this Section D.2., for preparation for storage or
disposal outside the State of Idaho. '

C. After December 31, 2000, DOE may transport
shipments of spent fuel to INEL constituting a total of no more
than 55 metric tons of DOE spent fuel (equivalent to
approximately 497 ‘truck shipments) -and subject to the limitations
-set forth in Sections D.2.e., f., g., and h. below, except that
the limitations of Section D.2.a. -above will not apply.

d. No shipments of spent fuel shall be made to INEL
from Fort St. Vralin, unless a permanent repository oOr. interim
storage facility for spent fuel located outside of Idaho has
opéned and 1s accepting spent fuel from INEL, in which case such
shipments may be made for the purpose of' treating spent fuel to
make 1t suitable for disposal or storage in such.a repository orvr
facility. Shipments of spent fuel from Fort St. Vrain shall
remain at INEL only for a period of time sufficient to allow
treatment for dispoesal or storage in such a repository or
facility. The total number of Fort St. V¥rain shipments shall not
exceed 244, constituting no more than sixteen (16) metric tons of
- spent fuel, 'and shall be in addltlon to those allowed under
Section D.2.c. above.

e. Except as set forth in Section D.2.d. above, DOE
will make no shipments of spent fuel from commercial nuclear
power plants to INEL.

f. After December 31, 2000, and until an interim
storage facility or permanent repository is opened and accepting
spent fuel from INEL, DOE shall not ship to INEL more than 20
truck shipments of spent fuel in any calendar year, except that:

(1) In one calendar year only, DOE may make not
more than 83 truck shipments of spent fuel to INEL
from the West- Valley Demonstration Project;

(11) DOE may not make more than 13 truck shipments
in any of the nine calendar years succeeding the

A



shipment of the West Valley Demonstration Project
spent fuel to INEL; and

(1i1) Shipments DOE is entitled to make to INEL in
any calendar year, but has not made, may be oo
shipped in any subsequent calendar vyear, :
notwithstanding the limitations in this Section
D.2.f. on the number of shipments per year.

For purposes of this section and Section D.2.c., 1in determining
the number of truck shipments, one rail shipment shall be deemed
equivalent to 10 truck shipments, except that in the case of
shipments from West Valley Demonstration Project, seven rail
shipments shall be deemed to be equal to 83 truck shipments. DOE
may elect to make rail shipments in lieu of truck shipments, 1in
accordance with this conversion formula and subject to other
limitations of this section.

g. = Prior to January 1 of each calendar year through
the year 2035, DOE shall provide to Idaho an estimate of the
number of shipments and the number of metric tons of DOE spent
fuel to be shipped durlng the follow1ng calendar year.

h. No later than January 31st of each calendar year,
DOE shall provide to Idaho the actual number of shipments and

actual number of metric tons of DOE spent fuel shipped during the
preceding vyear. .

1. The scle remedy for DOE's failure to meet any Of
the deadlines or reguirements set forth in~this section shall be
the suspension of DOE spent fuel shipments to INEL &s set feorth
in Section K.1.

E.  TREATMENT & TRANSFER OF EXISTING WASTES AT INEL'

1. Treatment Commitment. DOE agrees to treat spent fuel,
high-level waste, and transuranic wastes in Idaho requiring

treatment so as to permit ultimate disposal outside the State of
Idaho.

v 2. Mixed Waste Treatment Facility. DOE shall, as soon as
practicable, commence the procurement of a treatment facility
("Facility”) at INEL for the treatment of mixed waste,
transuranic waste and alpha-emitting mixed low-level waste
(“Treatable Waste”). DOE shall execute a procurement contract
for the Facility by June 1, 1997, complete constructicn of the
Facility by December 31, 2002, and commence operaticn. ¢f the
Facility by March 31, 2003. Commencement of constructicn is
contingent upon Idahc .approving necessary permits.

-
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a. Treatment of Non-INEL Wastes. Any and all
Treatable Waste shipped into the State of Idaho for treatment at
the Facility shall be treated within six months’' of receipt at the
Facility, with the exception of two cubic meters of low-level
mixed waste from the Mare Island Naval Shipyard which will
complete base closure for nuclear work in 1996. DOE may request .
an exception to the six month time period on a case- by-case
basis, considering factors at the shipping site such as health
and safety concerns, insufficient permitted storage capacity, and
base or site closures. Ahy transuranic waste received from
another site for treatment at the INEL shall be shipped outside
of Idaho for storage or disposal within six months following
treatment. DOE shall continue to use the Federal Facility
Compliance Act process, as facilitated by the National Governors
Association, to determine what locations are suitable for mixed
low-level waste treatment and-storage.

3. Operation of High-Level Waste Evaporator. DOE shall
commence operation of the high-level waste evaporator by  October
31, 1996, and operate the evaporator in such a manner as to
reduce the tank farm liguid waste volume by no fewer than 330, 000
gallons by December 31, 1997. Efforts will continue to reduce
the remaining volume of the tank farm llquld waste by operatwon
‘of the high- level waste evaporator. .

4. Calcination of Remaining Non-Sodium Bearing Liquid
Wastes. DOE shall complete the process of calcining all
remaining non-sodium bearing liquid high-level wastes currently
located at INEL by June 30, 1998.

5. Calcination of Sodium-Bearing Wastes. DQOE shall
commence calcination of sodium-bearing liquid high-level wastes
by June 1, 2001. DOE shall complete calcination of sodium-
béaring liguid high-level wastes by December 31, 2012.

6. Treatmént of Calcined Wastes. DOE shall accelerate
efforts to evaluate alternatives for the treatment of calcined
waste so as to put it into a form suitable for transport to a
permanent repository- or interim storage facility outside Idaho.
‘To support -this effort, DOE shall solicit proposals for
feasibility studies by July 1, 1997. By December 31, 1229, DOE
shall commence negotiating .a plan and schedule with the State of
Idaho for calcined waste treatment. The plan and schedule shall
provide .for completion of the treatment of &ll calcined waste
located at INEL by a date established by the Record of Decision
for the Environmental Impact Statement that analyzes the
alternatives for treatment of such waste. Such Record of
Decision shall be issued not later than December 31, 200S. It is
presently contemplated by DOE that the plan and schedule shall
provide for the completion of the treatment of all calcined waste
located at INEL by a target date of December 31, 2035. The State
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expressly reserves its right to seek appropriate relief from the
Court in .the event that the date established 'in the Record of
Decision for the Environmental Impact Statement that analyzes the
alternatives for treatment of such waste is significantly later
than DOE‘s target date. In support of the effort to treat such .
waste, DOE shall submit to the State of Idaho its appliCation for.
a RCRA (or statutory equlvalent) Part B permit by December 1,

2012. . _ .

7. Transfer of Three Mile Island Fuel. DOE shall complete
construction of the Three Mile Island dry storage facility by
December 31, 1998. DOE shall commence moving fuel into the .

" facility by March 31, 1999, and shall complete moving fuel into
the facility by June 1, 2001.

8. Transfer out of Wet  Storage. By December 31, 1999, DOE
shall commence negotiating a schedule with the State of Idaho for
the transfer of all spent fuel at INEL out of wet storage
facilities. DOE shall complete the transfer of all 'spent: fuel
from wet storage facilities at INEL by December 31, 2023. If DOE
- determines that transfer to dry storage of any portion of such
spent fuel 1is technically infeasible, or that transfer to such
dry storage presents significantly -greater safety or .
environmental risks than keeping the fuel in wet storage, DOE
shall inform the State and propose a later date or alternative
action. If the State does not agree to such later date or
alternative action, DOE may apply to the Court for appropriate
relief. DOE shall, after consultation with the State of Idaho,
determine the location of the dry storage facilities within INEL,
which shall, to the extent technically feasible, be at & point
removed from above the Snake River "Plain Aquifer (“Aquifer”

9. The sole remedy for DOE's failure to meet any of the
.deadlines or requirements set forth in this section shall be the
suspension of DOE spent fuel shipment to INEL as set forth in
. Section K.1.

F. SPENT FUEL PROGRAM

1. Establishment of INEL as DOE Spent Fuel Lead
Laboratory. DOE shall, within thirty days of entry of this
‘Agreement as a court order, designate INEL as the Department's
lead laboratory for spent fuel. DOE shall direct the research,
development and testing of treatment, shipment and disposal
technologies for all DOE spent fuel, and all such DOE activities
shall be coordinated and integrated under the direction of the
Manager, DOE-Idaho Operations Office. Such designation \hal' not
permit the shipment to INEL of any spent fuel beyond the
permitted by this Agreement with the exceptlon that QUan|ltl€b of
spent fuel brought to INEL for tectlng in excess of thoss



permitted by this Agreement shall leave the State of Idaho within
five years of the date of receipt at INEL.

2. Construction of Dry Storage. DOE shall include in its
appropriation request for federal fiscal year 1998 to the
Executive Office of the President funds necessary for DOE to
initiate the procurement of dry storage at INEL to replace wet,
below ground facilities. Spent fuel loadlng into dry storage °
shall commence by July 1, 2003.

3. Funding for Dry Cell Expansion Project. The Naval
Nuclear Propulsion Program shall include-in its appropriation
request to the Executive Office of the President for federal
fiscal year 19927 funds necessary for the Dry Cell Expansion’
Project (“Project”“) at the Expended Core Facility at the Naval
Reactors Facility to accommodate removal of excess material and
examination of naval spent fuel in a dry condition. The Project
shall commence ‘as soon as Idaho issues the required permit under
the Clean Alr Act and fundlng is appropriated. Completion of
this project shall result in the expendlture of approx1mately $26
million dollars over the next flve vears.

4. Multi—Purpose Canisters. DOE and the Navy shall employ
Multi-Purpose Canisters. (“MPCs”) or comparable systems to prepare
spent fuel located at INEL for shipment and ultimate disposal of
such fuel outside Idaho. Procurement shall be performed in
accordance with the Federal Acquisition Regulation which ensures
that companies in Idaho will have opportunity to bid on and
obtain any competitive contracts for such work. The Reccrd of
Dec1510n on the NEPA analysis shall be completed by april 30,

Q9.

-5. ECF Hot Cell Facility Upgrade. The Naval Nuclear
Propulsion Program shall include in its appropriation reguest -for
federal fiscal year 1997 to the Executive Office of the President
funds necessary. to proceed with upgrades which shall require
approximately $12 million of expendltures durlng the next thlee
years.

6. ECF Dry Storage Container Loading Station. The Naval
Nuclear Propulsion Program shall include in its appropriation
request for federal fiscal year 1997 to the Executive Office of
the President funds necessary to proceed with design and
construction of a dry storage container loading station &t ECF.
This project shall require no less than $20 million of
expenditures during the next five years.

7. Funding for Discretionary Environmental Remediation
Work at the Naval Reactors Facility. The Naval Nuclear
Propulsion Program shall undertake environmental remediation
efforts at. the Naval Reactors Facility totaling approximately $45
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million over the next five years.

8. Water Pool Reracking. DOE may proceed with.installing
new racks into the water pool in the building at the Idaho

- Chemical Processing Plant Facility currently holding naval spent ;
"fuel to . provide enhanced. capability for spent fuel storage in. the

existing water pool space until dry storage can  be made
available. Installation of the new racks may commence as soon as
Idaho issues the necessary permit under the Clean Air Act.  Idaho
shall issue said permit within 180 days after DOE re-submits 1ts
application to Idaho. :

- G. INEL ENViRONMENTAL RESTORATION PROGRAM

1. INEL Environmental Restoration Program to Continue.

DOE shall continue to implement the INEL environmental ‘
restoration program in coordination with Idaho and EPA. Such
.1mplementatlon shall be consistent with the schedules contained

in the Federal Facilities Agreement and Consent Order (FFA/CO)
entered into with. the State of Idaho, EPA and DOE, and it shall °
include schedule requirements developed pursuant to the completed
and future Records of Decision under the FFA/CO. The sole .
remedies for failure to implement the environmental restoration
activities specified in the FFA/CO shall be those specified in
the FFA/CO. :

H. OBTAINING TIMELY FEDERAL FUNDING FOR COMPLIANCE WITH THIS
ORDER ’ - ) :

1. Compllance Funding. DOE .and the Naval Nucleal

»Probu151on Program shall share ‘budget information concerning INEL

with Idaho prior to submitting the budget request to the
Executive Office of the President. Consultations with the State

" of Idaho shall continue throughout the budget process. The

current DOE estimate for the costs of the activities and progects
described 1n Sections A through G over the next five vears 1is
approximately $200 million. above established budget targets.

I. FEDERAL FUNDS FOR THIS SETTLEMENT AGREEMENT

1. DOE shall provide to the State of Idaho beginning in
federal fiscal year 1996 and continuing through 1997-2006, a
total amount of $30 million for community transition purposes and
any other purposes that are mutually acceptable to the parties,
such as the non- Federal development of Boron Neutron Capture
Therapy- and Radiological Toxicology technology in Idaho.
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2. Acoustic Research Funding. ‘The Navy shall include in
its appropriation request to the Executive Office of the
President for federal fiscal year 1997 no less than $7 million
for the Navy to construct a Ships Model Engineering and Support
Facility at the Naval Surface Warfare Center, Carderock D1v151on,,
~Acoustic Research Detachment at Bayview, Idaho.

Jd. GOOD FAITH COMPLIANCE & AFFIRMATIVE SUPPORT

1. The federal parties and Idaho agree that the activities
" to be performed under this Agreement and the subsequent Consent
Order are in the public interest. The federal parties and Idaho
acknowledge the complexity of this Agreement and have agreed to
act in good faith to effectuate its fulfillment. The federal
parties and Idaho shall affirmatively support this Agreement and
its terms, conditions, rights and obligations in any
administrative or judicial proceeding. The federal parties and
Idaho intend to seek a sense of the Congress resolution
expressing support for the terms, conditions, rights and
obligations contained in this Agreement and the subsequent
Consent Order and recommending to future Congresses that funds
requested by the President to carry out this Agreement be
appropriated. In any administrative or judicial proceeding,
Idaho shall support the adequacy of the EIS and ROD against any
challenges by third parties. Idaho shall have the ability, in
its sole discretion, to waive performance by the federal parties
of any terms, conditions and obligations contained in this
Agreement . ’

2. Idaho shall promptly i1ssue, upon submission of legally
sufficient applications, all permits, licenses or other approvals
needed by the DOE, the Navy or the Naval Nuclear Propulsion
Program. for the performance of any of their respectlve
obligations set forth in this Agreement.

3. No provision of this Agreement shall compel any party
to act without due legal authority. Performance by every party
under this Agreement shall be subject to and comply with all
applicable federal statutes, regulations and orders, including
che Anti-Deficiency Act. The 1nability of any party to comply
with the provisions of this Agreement, or a delay in such
compliance, as a result of any applicable federal statute,
regulation or order shall not subject that party to judicial
enforcement under Section K.2.a, but shall not preclude the
application of Sections K.l.a. or K.1l.b.

4 . In the event any required NEPA analysis results in the
selection after October 16, 1995, of an action which conflicts
with any action identified in this 2greement, DOE or the Navy may
request a modification of this Agreement to conform the action 1n
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the Agreement to that selected action. Approval of such
modification shall not be unreasonably withheld. If the State

-~ refuses to accept the requested modification, DOE or the Navy may
seek relief'from the Court. - On motion of any party, the Court
may extend the time for DOE or the Navy to perform-until the
Court has decided- whether to grant relief. If the Court C
determines that the State has unreasonably withheld approval,  the
Agreement shall be conformed to the selected action. If the
Court determines that ‘the State has reasonably withheld approval,
the time for DOE or the Navy to perform the action at 1issue shall’
be as set forth in this Agreement and subject to enforcement as
‘set forth section in Section K.1. :

5.. Effect of Certain Court Orders.

a. Navy. 1In the event that a court order is entered
in the case of Snake River Alliance Education Fund v. United
SLQLﬁﬁ_DQQQLLmﬂnL_Qf_Enﬁxgy No. CV-95-0331-S-EJL (D. Idaho), or
in any other judicial proceeding, that prohibits in whole or in
part any shipment of spent fuel to INEL by the Navy under section
D, then all obligations, requirements and deadlines of the
federal parties under this Agreement shall be suspended during
the period of appllcablllty of the order. Upon the vacating,
dissolving or reversing of any such-order, the obligatiocns, .
deadlines and requirements provided for in this Agreement shall
be extended by a pexlod that corresponds to their period of

“suspension. L {

b. DOE. In the event that-a court order i1s entered
in the case of Snake River Alliance Education Fund v, Unitfed
States Department of Enerqgy, No. Cv-95-0331-S-EJL (D. Idahc), or

in any other judicial proceeding, that prohibits in whole or in
part any shipment of spent fuel to INEL by DOE under section D,
then the DOE has the opticn-to Suspend all DOE shlpmente to INEL
and suspend all of DOE's obligations, requirements and deadlines
under this Agreement during the period of applicability of the
order. If DOE exercises this option, ,then upon the vacating,
disscolving, or reversing of any such order, DOE's obligations,
deadlines and requirements provided for in this Adgreement shall -
be extended by a period that corresponds to their period cf
suspension.

K. ENFORCEMENT
1. Suspension of Shipments.
a. DOE. If DOE fails.to satisfy the substantiwve

obllqatlons or requ1rements it has agreed to in this Agreement or
'fails to meet deadlines for satisfying such substantive E
cbligations or requirements, shipments of DOE spent fuel tc INEL
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shall be- suspended ‘unless and until the parties agree or the
Court determines that such substantive obligations or
requirements have been satisfied.

b. Navy. - If the Navy or the Naval Nuclear Propu131onr
Program fails .to satisfy the.substantive. obllgatlons or :
requirements it has agreed to in this Agreement or fails to ‘meet
deadlines for satisfying such. substantive obligations or |,
requirements, shipments of Navy spent fuel to INEL shall be
suspended unless and until the parties agree or the Court
determines that such substantlve obligations or requirements have
been satisfied.

2. Other Enforcement

a. Judicial Enforcement. The Court may enforce. the
rights, obllgatlons and requirements assigned by this Agreement,
.other than those exclusively enforceable under Section K.1.,
pursuant to all legal and equitable remedies availlable to the
courts of the United States, including, but not limited to, use
of the Court's contempt powers. ’ ’

b. RCRA Enforcement. Nothing in this Agreement shall
_prohibit the State of Idaho from requiring necessary remedial
actions as set forth in the Resource Conservation and Recovery
Act, 42 U.S.C. section 6929 (“RCRA”“) (or statutory equivalent),
including penalty and fine procedures, the sums of which shall be
pavable to the State of Idaho. '

C. Payment Obligation. In the event that the federal
parties do not carry out the reguirement that all spent fuel '
located at INEL be removed from Idaho by January 1, 2035, then-
subject to the availability of the appropriations provided in
advance for this purpose, the federzl parties shall pay to the
State of Idaho $60,000 for each day such requirement has not been
met .

3. Prior Orders, Agreements and Decisions. The terms of
this Agreement shall supersede all rights, duties and obligations
set forth in any prior orders, agreements or decisions entered in
this litigation captioned Publ ;g Service Company of Colorado v.
Batt, and United States of America v. Batt, Nos. CV 21-0035-S-EJL
and CV 91:-0054-S-EJL, except for the provisions of raragraph 4 of
the December 22, 1993 Court Order.

4. Dispute Resolution. In the event that any party to this
Agreement contends that any other -party has violated any terms of
the Agreement, .the parties shall seek to resclve their
differences informally before asking for resoluticn by the Court.

13



.. CONSENT ORDER

1. The parties agree they shall jointly present this
Agreement to the U.S. District Court with a proposed Consent
Order which will provide for the incorporation of this Acreement”
continuing jurisdiction of the Court .and the administrative. i
termination of this action without prejudice to the right of the. -
.parties to reopen the’ proceedlngs for good cause shown. This
Agreement and Consent Order shall not preclude any party from
applying to the Court under Rule 60, of the Federal Rules of
Civil Procedure, or the Court from granting relief thereunder.

2. If the Consent Order is-not entered by the Court,
accordance with Section L.l above, within 45 days of lodging with
- the Court, then either party to this Agreement may elect to
. terminate this Agreement, in which case this Agreement becomes
null and void, and of no force or effect.
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ATTACHMENT 2

KEY ELEMENTS OF SETTLEMENT
October 16, 1995

, .
Meeting Key Principles. Achieves the principles for
settlement set forth by DOE and Navy officials, as well as
the Governor of Idaho, calling for: '

- Achieving the goals of national security -

~-- By enabling the Navy to fully operate its fleet of.
nuclear. powered warships to perform thelr national
security mission, and’

- By enabling the- United States to recover spent
fuel from reactors in foreign countries for _
purposes of nuclear non-prollferatlon, if such an
acceptance pollcy is adopted;

.- Enhan01ng env1ronmental protection and restoration at
INEL for the benefit of the citizens of Idaho and of
the United States; .

- Responsibly employing the public funds provided by the
taxpayers of the United States as appropriated by
Congress and for which the DOE and the Navy have
stewardshlp,

- Allowing a limited amount of DOE spent fuel that would
be shipped to INEL, and upon the establishment of a ‘
permanent repository or interim storage facility -
outside Idaho that is accepting spent fuel from Idaho
and upon the agreement of the State, shipping the
balance of previously planned DOE spent fuel to Idaho;

- - 'Recognizing the worth of an enduring, long-term
" relationship through which .the members of INEL's staff
will continue to perform their valuable scientific,
technical and national security work;

- Removal of all spent fuel and transuranic waste from
Idaho by dates certain; and

-  Providing for enforceable milestones and penalties
including suspension of shipments if the milestones are
not met.,

Support for Navy's National Security Requirements. Allows
the shipments of naval spent fuel through the year 2035 (up
to 575 total shipments) required to refuel or defuel nuclear



powered warships, and to examine the spent fuel created to
support continued safe operation of existing warships.

Allows for Essential Shipments of DOE Spent Fuel.

61 shipments of DOE spent fuel prior to December 31, 2000,
and 497 shipments after December 31, 2000, with maximum
average.  annual shipment limits. '

- The 61 are llmlted to spent fuel from foreign research
reactors to be returned to the United States for non-
proliferation and national security purposes, if the
United States adopts a policy (based on an ongoing NEPA
evaluation) to accept foreign research reactor spent
fuel into the United States

- The 497 shlpments after December 31, 2000, include the
spent fuel at the West Valley Demonstration Project,
possible additional foreign research reactor spent
nuclear fuel, U.S. university research reactor spent
fuel, and DOE laboratory and other spent fuel DOE .is
obllgated to accept for storage.’

- Of the total 558 DOE'spent fuel shipments planned to
INEL through the year 2035, those coming from the
Savannah River Site would go to INEL only as equivalent
‘'shipments of spent fuel leave INEL to the Savannah .
River Site. -

- An additional 244 spent fuel shipments (from the Fort
St. Vrain facility) may be made if a repository or
interim storage facility outside Idaho is open and
accepting spent fuel from INEL, and then only for the
purpose of treatment (i.e., not storage) so that the
spent fuel is acceptable for the repository or interim
storage facility. In the interim, this spent fuel will
remain in safe NRC-licensed dry storage in Colorado..

Removal of Radioactive Waste and Spent Fuel From Idaho.
Requires the removal of all transuranic waste from INEL by
2018 and the removal of all spent fuel from INEL by 2035,
with enforceable requirements including payments to Idaho if
spent fuel is not removed by that date.

DOE Spent Fuel Shipments to INEL Tied to Transuranic Waste
Shipments Out of Idaho. Prohibits any shipments of DOE
spent fuel after April 30, 1999 to INEL until shipments of
transuranic waste from INEL to the Waste Isolation Pilot
Plant (located in New Mexico) or another facility are
proceeding at a specified rate.



Path Ahead for Getting High Level Waste out of Idaho._
Requires negotiations to begin in 1999 between the DOE and
the State of Idaho to establish a plan and schedule for .
treatment of calcined high-level waste so that it can be
placed into a repository or interim storage facility outside
Idaho. Commits DOE to issuing a Record of Decision by
December 31, 2009, that addresses -the alternatlves for
treatment of this waste.

Path Ahead for Treatlng other Waste so it can be Shipped-out
of Idaho. Requires procurement, construction and operatlon
of a mixed waste treatment facility for transuranic and
alpha-contaminated mixed low-level waste with operatlon to
begin by 2003.

Making INEL the DOE Lead Laboratory for Spent Fuel.
~Establishes INEL as the DOE Spent Fuel Lead Laboratory for
research, development and related work 1nvolv1ng spent fuel
storage, treatment and dlsposal. '

Placing Spent Fuel into Dry Storage Away from Aquifer.
Comnits DOEfto remove by 2023 spent fuel at INEL from
storage in water pools and to place the spent fuel into dry
storage removed from the Snake River Plain aqulfer to the
extent technlcally fea51ble. '

Commitments are Enforceable B& Suspending Shipments. .
Provides for the suspension of Navy or DOE spent fuel
shipments if commitments in the agreement are not met.

Ensuring the Agreement Remains Sustained in the Future.
States the parties' intention to work toward passage of a
Sense of the Congress resolution expressing support for the
terms, conditions, rights, and obligations contained in the
Agreement and recommending to future Congresses that funds
requested by the Pre51dent to carry out the Agreement be

_Agapproprlated

Future Fundlng for INEL. Provides nearly $350 million in
DOE and Navy funding for Idaho and the INEL over the next
five years.



ATTACHMENT 3~ S

NEWS MEDIA CONTACTS: - o - FOR IMMEDIATE RELEASE
Amy Kleiner, 208-334-2249 October 17, 1995 '

Jayne Brady, 202-586-5806 .

Captain Gordon Peterson, 703-602-6928

- _ JOINT STATEMENT FROM

g ‘ THE STATE OF IDAHO,

U.S. DEPARTMENT OF ENERGY, .
AND U.S. DEPARTMENT OF THE NAVY .

Govemor Phlhp E. Batt and the State of Idaho, the Departmem of Energy (DOE) and the
Department of the Navy have negotiated a far-reaching agreement regardmg spent ﬁ.lel and
radioactive waste 1ssue§ at Idaho National Engineering Laboratory. The agreement commits
DOE to remove all stored trdnsurahic'waste from Idaho by 2018; it also requires all spent nuclear
fuel be removed from Idﬁho by 2035 or risk substantial monetary payments. It allows the Na;/y
to resume shipping spent fuel to Idaho to enable naval warships to perform their national secunty
mission, and provxdcs for essential DOE spent fuel shipments to occur over the next several years

"This agreement is unprecedented in that it is the first time Idaho has reached a court
enforced order that wﬂl guarantee the rembval of waste from Idaho," said Governor Batt.

- "This process has succeeded in redefining federal-state relations and we are pleased with
the final agreement,” added Hazel R. O'Leary, Secretary of Energy.
| The Navy joined O'Leary in'support of the agreement. Sécrétary of the Navy,

‘John H. Dalton remarked, "This agreement will enable the Navy to operate its fleet of nuclear
powered warships to perform their vital national security mission. It wﬂl also preserve thousands
of jObS in Idaho and shipyards throughout the nation.* _

The solution meets the principles set forth by the state of Idaho, DOE, and the Navy, by
- addressing national secuﬁty, future environmental protection, and stewardship of public funds. -
R-95-151 . '. © -More-
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Key elements of the agreement mclude
0_ immediate commencement of Naval spent nuclear fuel shxpments to INEL for

. exmmnatton and temporary storage.
®  allowing for DOE shlpments of spent fuel for purposes such as. nuclear
nonprohferatxon and nanonal security.
L acceleratmg waste treatment and cleanup in Idaho,

‘ 2 estabhshmg INEL as the DOE complex-wule lead laboratory for spent fuel

research and development
provisions for unproved (dry) storage of existing spent nuclear fuel at INEL
- - additional fundmg to the state f‘or commumty transition activities.

Negotiations between the two federal agencies and the state have been underway for
several months. The settlement follows an mjunctton extended in May by the United States
District Court in Idaho barring addmonal shipments of DOE and naval spent nuclear fuel to the
Cstate: ' | '
| The Federal Dlstrict Court has'issuecl an order which vacates the injunction and
incorporates the provisions containecl in the settlement agreement. The agreement will conclude.s

the ongoing litigation between the state and the federal govemment.

-DOE-
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NEWS MEDIA CONTACTS: | ' FOR IMMEDIATE RELEASE
Jayne Brady, 202-586-5806 . October 17 1995
Captain Gordon Peterson, 703-602-6928 ‘ '

ENERGY, NAVY AND IDAHO SETTLE
SPENT NUCLEAR FUEL AND WASTE ISSUES

Spent Nuclear Fuel Removed by 2035.

_ The Departments of Energy (DOE) and the Navy have come to an agreement with the
| state of Idaho regarding spent ﬁiel and radionetive'waste issues at Idaho National Engineen'ng
Laboratory. The agreement allows the Navy to resume shipping spent fuel to Idaho unmedlately,
" and for essential DOE. spent ﬂrel shrpments to occur over the next several years

"This process has succeeded in redefining federal-state relations and we are pleased with
the final agreement," said Hazel R. O'Leary, Secretary of Energy. "The solution meets the
principles set forth by DOE, and the Navy, by addressing nat_ional security, future environmental
protectlon and stewardshxp of public funds," she added. . : '

‘The Navy joined O'Leary in support of the agreement Secretary of the Navy John Dalton
| said, "This agreement will enable the Navy to operate its fleet of nuclear powered warships to
~ perform their vital national security mission. - It will also preserve thousands of jobs in Idaho and
shipyards throughout the Nation," he said. |

Thomas P. Grumbly, Assistant Secretary for Environmental Management remarked, "The
over-riding nattonal security interest necessitated DOE and the Navy to negotiate this agreement.

As a result of this interest, the'egreement should not be viewed by other states as precedent

setting."

R-95-152 , -More-

m Printed with sov ink on recycied paper



22-
Key elements of the agreement include: . _
e immediate commencemerit of Naval spent nuclear fuel shipments to INEL for
| examination and temporary storage up to the next 40 years. 7
N allowing for DOE shipments of spent fuel such as spent fuel stored at the West
u Vaﬂey Demonstration Project, U.S. uxﬁversity research fuel, possibly foreign '
research reactor fuel for purposes of nuclear nonproliferation and national security,
and other DOE spent fuel. |
accelerating mixed-anbd high-level waste treatment and cleanup in Idaho.
establisﬁing INEL as the DOE complex-wide lead laboratory for spent fuel
research and development.
prows1ons for improved (dry) storage of emstmg spent nuclear fuel at INEL.
a requirement for DOE to begin removal of all stored transuramc waste from
Idaho by 1999 and complete removal By 2018, and to remove all spent fuel by
2035.

° additional funding to the state for community transition activities.

Negotiations between the two federal agencies and the state have been underway for
several months. The settlement follows an mjuncnon extended in May by the United States
Drstnct Court in Idaho barring additional shipments of DOE and naval spent nuclear fuel to the
state. The .department issued a Record of Decision for interim management of DOE and naval
spent’» nuclear fuel at Savannah River Site and INEL in June. _

The need for resu'mption of shipments of naval spent fuel in the interests of national
security was underscored by Congressional legislation introduced over the summer by
Congressman Norm Dicks of Washington State.and Senator John Warner of Virginia, which was
an essential element in promoting the good faith negotiations that culminated in the agreement. .
The Idaho Congressional delegation also played a constructive role throughout the negotiations.

The Federal District Court issued an order today which vacates the injunction and

| incorporates the provisions contained in the settlement agreement. The agreement concludes the

ongoing litigation between the state and the federal government.

R-95-152 ' -DOE-



ATTACHMENT 4

L T | - Octcber 17, 1995

DOE SPENT FUEL SHIPMENTS TO IDAHO
PER THE SETTLEMENT AGREEMENT

DOE _
By December 31, 2000 -~ | 61
. Foreign Research Reactor : 61
After December 31, 2000 - 421/497
. West Valley : 7/83
o U.S. University - ' 116
o Foreign Research Reactor - 101
‘e Savannah River Site ' : 121
. Hanford Site o 12
e  Other DOE o 31
‘- 0Oak Ridge Reservation - 14 :
- Argonne National Laboratory - 6
- Sandia National Laboratory - 11
e Other DOE Obligations 33
: - McClellan AFB = -3 '
- General Atomics -8
- Aerotest - -3
- U.S. Geological Survey - 6
- Armed Forces Research - 3
Institute _ '
- DOW Corporation - -3
= Veterans Medical Center - 2
- Babcock & Wilcox -5
Total DOE ' ' 482 /558
Note:

See Settlement Agreement for limits, constraints, and conditions on number of
annual shipments, equivalency of truck vs. rail shipments, West Valley
shipments, and shipments beyond those allowed in the Agreement.



