
Ed Kelley, Director 

Department of Energy 
Carlsbad Area Office 

P. 0. Box 3090 
Carlsbad, New Mexico 88221 

Water and Waste Management Division 
New Mexico Environment Department 
1044-A Galisteo Street 
P.0.Box26110 
Santa Fe, NM 87502 

Dear Mr. Kelley: 

FEB 0 8 1996 nf_, 

NM ENVIRONMENT DEPARTMENT 
OFFICE OF THE SECRETARY 

Enclosed please find the information you requested regarding the pending WIPP Land 
Withdrawal Amendment Act legislation. 

It was a pleasure to see you last week in Santa Fe. I hope we can get together more 
informally soon. 

Sincerely, 

~rlsC:)JL 
Ma~~g~. u1a1i 

Enclosure 

cc w/enclosure: 
C&C File 
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H.R. 1'263 
A BILL TO AMEND THE 

W4STE ISOLATION PILOT PLANT (WIPP) 
LAND WITHDRAWAL AMENDMENTS ACT (LWAA) 

SEC. 1 SHORT TITLE AND REFERENCE 

fl,1rpose 

Iai 0021007 

State the title and clarify the references within the Land Withdrawal Act Amendment (L W AA). 

SEC. 2. DEFINITIONS 

Pumose 
Delete the definition of the 11 test phase" and "test phase activities". 

Background 
Since one of the principal purposes of th~ L W AA is lu uclc:tc:: llic:: tc:::;l phel!it: uuligatiou.s and 
requirements, these definitions will no longer be needed. 

SEC. 3. TEST PHASE AND RETRlEV AL PLANS 

Purpose 
To delete all activities related to the preparation, review, and approval of these plans. 

Baekgmund 
111 the L WA, Congress specified EPA involvement in the plnnnin.g Ll!Jpects of the test phase. This 
was accomplished by requiring the Administrator to review specific planning documents prepared 
by the Secretary and to approve them as being relevant and satisfactory. This was specifically 
targeted at DOE's activities involving testing with radioactive waste at the WTPP. Since this testing 
has been cancelled, the plans are no longer needed. 

Impacts 
In as much as this sectton on1y deletes requirements related to the underground rests at WTP'P, and 
the DOE has already decided to cancel these tests, there is no impact of this section. 

SEC. 4. TEST PHASE ACTIVITIES 

Purnosc 
This change removes the prerequisites for initiating the test phase and retains those aspects that are 

l 
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applicable to the disposal phase. These latter topir.s include the RH study and the biennial 
performance assessment report. 

Backerouml 
TI1c:: spc=cific deletions include the tallowing: 

• 

• 

• 

• 

• 

• 

• 

• 

Authorization to conduct the test phase. This is no longer needed since the DOE has 
riropped plans for such activity. 
Requirement for EPA to issue final disposal regulations. This requirement has been met by 
the EPA. 
Terms of no·migration detennination be met. Since this determination is for the test phase, 
this requirement is no longer needed. 
Test pha.V? and retrieval plans be approved. These have been dropped since the plans for 
the test phase have been cancelled 
Emergency r~ponse training. The approvals and certilications required by this section have 
been obtained by the DOE. . 
Safety certification. This required a test phase final safety analysis repo11 which is no 
longer needed since the test phase has been cancelled. ·. 
Room stability plan and review. This activity was completed, however, the level of room 
.stability wu specific ta the t~l phase activities and is not needed for the disposal 
operations. 
Waste quantities limitations. These are no longer relevant. 

Impa.;u 
In as much os this section only relates to Tc~l Phw!e requiremenu, and specific items that have 
already been completed (Emergency Response Train..iJlg, room stability_ review), there is no impact 
ot this section. 

SEC. 5. DISPOSAL OPERATIONS 

Purpose 
Delete requirements that are not necessary as prerequisites for beginning disposal operations. 

Back1round 
There are several prerequisites in the L WA that are no longer needed and do not contribute to 
WIPP 8W°i:ty. Specifically: 

• The 180 day waiting period is deleted. Once the DOE has demonstrated compliance, there 
is nn re::ison to "sit around" for 6 months before starting opemtlons. This could be 
considered wasteful since the WIPP costs the taxpayers on the order of 16 million dollars a 
month. 
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• There should be no reason for the DOE tn ni~h into the acquisition of these leases. The 
process of evaluating if they pose any risk, and then evaluating alternatives can be time 
consuming. The DOE nccw to be allowed the tiu1t: lo manage this issue in a realistic 
manner. 

• The recommendauons and comprehensive study of all TRU waste is not needed since it is 
also being addressed wider other mandates such as the Federal F"r:itities Compliance Aot 
(FFCA) and the DOE's Programmatic Environmental Impact Statement (PEIS). 

Impam 
• Avoidance of approximately $90 Million in operational expense during waiting period. 
• Elimination of two redundant reports, saving approximately $1 Million. 

SEC.6. ENVIRONMENTAL PROTECTION AGENCY DISPOSAL STANDARDS 

Purpose 
This change streamlines the review process by the EPA for the DO E's initial compliance 
deterrn1nMinn, ch~nges recertification to review, and clarifies the engine-ered/barriers 1Bngll3ge. 

Dack;round 
By changing the certification process, the L W AA accomplishes two things. First. it reduces the 
duplicative activities that the two agencies were preparing to perform. For example, both the DOE 
and the EPA were examining similar data. in netail and developing and running similar complex 
numerical models. Only one such activity is needed by the DOE. The EPA's role is to be one of a 
reviewer. Second, it rcdu~s the time required for agei1cy actiuu. 

lmpacta 
• Elimination of approximately 1 year EPA review time and DOE/EPA negotiation 

time··savings approximately $5 Million @ EPA and DOE. 
• Acceleration of disposal decision from December 1997 to March 1997 avoids app1oxuuately 

$90 Million in operational expense at WIPP during review period. 

SEC. 7. COMPLIANCE WITH ENVIRONMENTAL LAWS AND REGULATIONS 

Purpose 
Reiterate the need for the DOE to comply with applicable envirorunental laws and to provide an 
exemption for the land disposal regulations with regard to TRU mixed waste. Remove the need for 
a biennial report on compliance to be submitted to the Administrator for review. Removal of the 
penalties: for non-compliance, including retrieval. 

B1ci\1ruuml 
Ever since 1986, the DOE has been subjected to dual regulation with regard to the radioactive 
waste it generates at its facilities. The radioactive components arc covered by the Atomic Energy 

3 
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Act (AEA) and Nuclear Waste Policy Act (NWPA) and the hazardous (chemical) components are 
covered by the Solid Waste Disposal Act (SWDA) as implemented by the Resource Conservation 
and Recovery Act (RCRA). 

The sitwi.tion at the Wirr is somewhat more cou1plc::~. huwc::vc:r. Two parts of the RCRA apply to 
the WIPP. The operating standards found in 40 CFR at Part 264 and the Land Disposal 
Restnctions found at Part 268. In addition, the management and storage standards of 40 CFR Part 
191. Subpart A also apply. This amounts to triple Tef'Jlation. 

The DOE hns shown that meeting the requiremenb of the 191 Alld 264 sl~.mlwd.s can be done in a 
complementary manner in which public health and the environment are protected as defined by 
those regulations. fhe standards in 268, on the other hand, impose significantly more stringent 
standardsi.-which constitute OY§rnrotectio11. and create inconsistencies between the re~atory 
programs. For example, in or er to satisfy Part 191 safety requirements, drums of TRU waste must 
be vented to avoid the build up of explosive gBSes that re:;uJt from the interaction of nuliation and 
other materials in the container. ·However, in order to meet the no migration standard in Part 268, 
the containers must be sealed. While the DOE has shown the technology exists to meet both 
regulations, the cost is estimated to be in the hundreds of millions to billions of dollars over the 
lifetime of the facility. 

After closure and for the long-term, Part 268 and Part 191 apply. Both require similar 
considerations and are being handled in the same manner usin& a performance assessment. Ille 
principal difference is that the Part 268 standards impose unrealistically stringent performance 
requirements at a point that is over two thousand feet below the surface. Herc, as before, the DOE 
is proceeding with a demonstration of compliance. however. the program involves expensive tests 
and experiments aimed at understanding long tcnn gas generations mechanisms, predicting those 
mecliaui::;m:> foi· 10,000 yM, w1cl ll=mtlui.ug cumplii:1.11u::. The: prugnun for compliance with 191, 
on the other hand, assesses the risks from a nwnber of forces and agents that may act on the 
disposal ·system and will lead to an adequate level of protection from radionuclides which will, 
incidentally, a11ply equally to the hu..a.rdolLq wa.cn:e componentc;. 

In summary, the change in the LWAA ri:cogni~ that the requirements iJ1 Paits 264 aud 191 me 
sufficient to provide protection of hwnan health and the envirorunent for waste disposed in the 
WIPP facility and for that reason, these waste arc being exempted from the requirements of Pan 

.~ 
The second mo.jor portion of this section of the L W AA deals with the Biennial Enviroruncntal 
Compliance Report (BECR). The DOE has produced one such report under the L WA and 
submitted it to the EPA. What has happened is that the receiving organization witJun the .EJ' A does 
not have the expertise to review and dctennine compliance to the many laws and regulations 
included. Furthennore, such a dctennination, if it is made, would be duplicative. since the DOE 
has already been required to deal with the agency with specific authority each of the many laws 
and regulations included. The L W AA therefore mandates that the DOE continue to comply with 
these regulations, however, the requirement for a separate review by the EPA has been deleted. 

4 
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Any needs for remedial plans or actions and other enforcement will be between the DOE and the 
agency with the statutory authority for any particular law or regulation. 

Imnacts 
• No impact uu health and safety or environmental protection. 

• DOE saves cost of preparing final no-migration variance petition · Approximately $500 
Million 

• Eliminates the potential for precedent setting permitting actions by EPA (based solely on 
WIPP political '-=unccms) that would be costly and burdensome to the industry. 

• Eliminates preparation of biennial environmental compliance report - approxim~tely $100 
Thousand every 2 years or $1.S Million during WIPP's lifetime. 

• Obviates the potential for noE to be required to undertake extremely costly rc:mcdial iu.:tion 
(measured in hundreds of millions of dollars) for failure to comply with statutes not relevant 
to isolation of wastes in the WIPP. 

SEC. 8. RETRIEV ABILITY 

Pucpose 
This deletes the retrievability requirements and in place provides a firm target date for the opening 
of the WIPP facility. 

lhckarovnd 
WIPP ne~ds a firm open.ins date. Many programs at the generator sites hiu~c un the opening Of the 
WIPP. Without a finn date, generators have to select other uses for limited resources. With a 
suatucory" opening date, generators can begin planning such activities as waste identification, 
characteriz.ation, and packaging for WIPP. 

Impact 
Facilities that have long-lead times can be started with reduced schedule risk. This in itself will 
save millions of dollars in that currently projected slow waste availability rates will accelerate once 
the WIPP is a reality. 

Purpose 
Deletes the decommissioning plan requirement and removes the time limit for submittal of the post 
decommissionini land management plan. 

Backmund 
The L WA included these "hammers" to assure the DOE make pro~ess toward addressing the post 
operational aspects of the facility. !:iince the first of these requirements is, for the most part required 

5 



09/12/95 16:28 
• <I r. 

ft202 2~5, 9599 CONG.SKEEN 141007 /007 

by the disposal standards, it is duplicative. Therefore, it is removed. The second requirement is 
retained. However, the best time to prepare the plan may be at some time other than the one 
mandated by the L WA. Consequently, the L W AA allows the DOE to exercise its jnrlgement on 
when such a plan should be prepared. 

Impacts 
• Because DOE is likely to prepare a decommissionini plan for its own use, the deletion of 

the requirement in l 3(a) does not have an appreciable direct impact to WTPP. 
• The deletion of the requirement to consult with the Department of Interior may avoid some 

unnecessary duplica.tion of reaponsibility. 

SEC. 10. ECONOMIC ASSISTANCE AN.O MISCELLANEOUS PAYMENTS 

E_ucpoH 
Authorius economic assistanc.e payments to be made directly to the state rather than through DOE. 

SEC. 11. NON-DEFENSE WASTE 

Purpose 
Authorizes the disposition al WIPP uf w1 cu.Wiliumsl ::;mall au.1ouut of tla.iisw·atlic waste which is 
under the control of the DOE. 

Backgronnd 
The DOE currently has in its control a small amowit of non-defense DOE transuranic waste (about 
6.200 l:Ubic mete1·s). Tius waste is ~imilar to the defense gencrotcd trAMUran.ic Waste CWTCntly 
slated for WIPP. This change will allow for the orderly disposal of this waste without affecting the 
overall WIPP capacity limit 
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IN TllE SENATE OF TBE UNII'.El'J STATES 

November ----

A BILL 

T1t .ruuond the \\r;ute .Laolatlcn ~ot l'la.a.t Land Withdrawal Act and ~ .;r othe.r ~urpa.a.1:10. 

Ba it 41"Utd b)l thtd S•naf• aPcd Hous: of Rcpnsa11tad"" of tf:.~ .:.!1•i.11d Sw.r~s t.J/ 
A.m<?ri~a 111 Consrui 4fl~l11tl, · 

s.EcnoN 1. SHORT trrLE ANI> REFERENCE. 

(a) SHORT TrrtZ. ·-·rm M.t may b• cited u ~ "Wuu Iscu1ion Pilot Plant I..Md 

Wit~-wal Amandmarii Aa". 

(b) ~CE. -- ~capt Ill Oi~lt~ ~?rualy pro·...;.tod. wMl\ever in this Ac:t a.n 

IJZT\Olldm~t Ot repul is txprCStld in tcnnS Of&n iittlCOdmc:nt tO, Cr1'ei'\W or: 21 section O!' ether 

pro-visi.Qn, me reference 11''11.I be conaideted to bt made to a section or ether provision of the 

W&stc hQlation PUct Pl.artt Land Withdrawal M (?ublii: Law l0J..S79). 

SEC. 2. DXFINinONS. 

S~tion: is amended by stdldn.g riangra;>ht (t t), ( 13). (lS) c.mi Ct S). 

,.-·~ 

I 
I 
I 

I 
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SEC 1, UQtrmEMENIS l'OR COMMJCNCEMENT OF DISPOSA.L OPERA !IONS 

Section 7('b) !I lut~ -.. 
Ct) by~ "UQ~s·· w1 tnseniai "l!QUIREMENT'·. 

(2.) ·by~ wrbe Seereury" and all chat follows and insenm,: 

•na Swtta:y may beam the di!pow phuo afttt th• completion of' the: 

. Ad.mmistrator'1 re'ricw ud· ~on uncl« 1action l(d) that oos·1 

tppllcatlon rou=ab~ addreaes me tm&1 disJ'ow st~ards. ". 

s:c. s. StntVEY AND RXCOMM'.ENDA.noNs iu:crAimJNC tiISPosA.L 
I 

"(o) .aECOMMEN!>A'nONS 1'.EGARDINO DISPOSAL.-Within 3 yi:us of 
' ,' . 

' 
reCQmmcn~t&om £or U\l.disposal or all transuranic \V"'Jtt ur.der the control o!thc 

Secretary, includiq t. timetable touhe disposal ot'such Waste. Th.: tccommAndcttons 

sbi.u Fovide for OQmplicnce Ttith all agreements :entered i~tc by th• SecretUy i·~sarding 

the disposcl of tr~; wutl ~LOred &t I>eputmcn: crEncrgy f&cilities. If the 

Secrswy has completed other rop0n1 ar timetables wbioh GOnti.ia1 1nromauon rt4uJrtad ~, 
. ' 

.t,his sUbiecUOll, tb.e Sec:rewy may ig;o~anta die repGftl intn .the recommedl.tic1t! by 

retlr~. 

u(4) ~tJ&VBY.-Wiibin 3 yem O! cnacnncnt cf this A-'t, the S~n~La.i)' 11h.JJ 

complete, with notice end an oppom.mhy far public: coimnenl. a survey iden.tlfying all 

trusW'&riic; wuie typ~ at a1J. sites fcom wf\i~h wutcs arr: to be sluppud t() WIIIP, and-



11(3) R.wciiablcmess o!the App~tion-If'thc Secretacy's application. 

pf'OVid~ a f'.WO.s&gl~ ad.Clltinc&lly aou~ approach to d~ ~mplilmcc 

with th• thta1 dispaul 1iandardl; 

"(3) QUIUz:y ct die Appijcmi=-ltt&~ secmay h.1:s providw in = , 
&p,PllMtlO.fl o~jorive eYid~ cl quality. T'he MtDWltr1.tor JhAU d ... wmine thi1. 

me Secrewy ~tG&t'Cd ~1 af)plle&tion wiae :1. ·rueP,.d mi.donl.l ntJ~Icar ~ality 

bo~n4itL& uauaiptions mac!e by the Secrpta.ty in 1SJu1mg long-t;nn performance . 

oftbe WD>P: dlspoul sys&cm are reuonelt and tlm 2..1\Y condltloas Lrnposed !re 

tc:Gbni;ally !Wible. ti' 

(b) Section S(d) is amended by strlmi "DISPOSAL llBOULATIONS.--11 -.nd inscrtini 

"cBaT?l'tCATION.-•. 

Cc) Sea.Ion l(ti)Cl) Is a.mmded-

· (l) in subpm;nph CA) bf atrikma "WlTJliD 1 yura ofdit! dat~ of th~ fir.a r~c"ipt 

cft~J'1llic: Waite~' WIPP. the" Md ins~rtirl.1 "Tbc'', 

(l) b)' anselidma subparagraph (.S) to read u fotlowt~ 

•ca). C!J..nPICA.TION DY AOMINIS'Il.ATOR..-.. Withlo 5 moaim of receipt of 

the appllcaugn wuler dpangra.ph (A) t.be A~itt!tO~ 1hall review t.he apfSllcation f'OL 

compliance '1Wit& 1he tinal disposal regulwons. The appiicatior. shall be d~cd ccrtin~ 6 

mcnw eftcr rc~9ipt ot'thc: application by the ~strator unlw tlic Administratot 

di.$~pprOY(;I 'the a.ppli~tiou a.ccorrling the c.ritcria nr forrb. Ln i11b:r.cti?ri. (o). -rh• 
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· S:&C. to .. ENGINEEBED MltRlDS 

dlterraine wbethflf er ziot ~ ~arriDri er ~tu~ burim, ar both, Will be requirlld at 

WIPP to oonipty \lfith resulaitacs pubtlshod u pan 191 a£ 40 C.P .».. ". 

SEC. 11. COMPLIANCS Wil'l! ENVmONM%NTA1. LAWS AND ~GUT-A TIONS 

Sec:don ~ i.s amcnded-

(1) 1n subae=lon {a)Cl)(C) by insertiq aacr "et seq.)" the fol~g: ... ~~pt tb.a.t 
. ' . ' 

thA Set:l'ltlt)' sh~ net .&ere~ to COllli'l)' with the raquircmem of 42 U. S .C. 

da4(d)1
• 

(l) in au~scmon (a.) by $trikfna "IN GEND.AL.-(1)" and renumb,rlng 

suhpatappb.; (A) tlu';\llh 00 a paragraphs (1) rhrcugh (!) retp,;tivel)', 
I ' 

(3) ic subsection (a} 1:,y strilciq p~ha (2) Hd (3), · 

l 4) by striking subsection• (f, ), and ( c). &ftd 

(5) by l"edntpa.tins ~bse;t\Qn (d) u subaeeclan (b) ud inserting ~01" "7401 i;t -· . 
seq.)" the tollo~: •, a.ccpt 'Ulu the Sacrw.ey shall oot ~~ tll!quir~ to comply with the 

requirements or 42 u.s.c. 69l4(d). ~. 

SEC. 12. REnIEV.UILl'TY. 

Sectton 10 IS ames\ded f¢ read 1.1 fQllows:· 
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J~{EW MEXICO ENERGY, ,.,1NERALS AND NATURAL 1<ESOURCES DEPARTMENT 

To: 

November 20, 1995 

Jennifer A. Salisbury, Cabinet Secretary and Chair 
N .M. Radioactive Waste Consultation Task Force 

From: Chris Wentz <!fU 
Subject: S. 1402, WIPP LAND WITHDRAWAL AMENDMENT ACT 

On November 8, 1995, Senator Larry Craig (R-Idaho) introduced a companion bill 
(S. 1402) to Congressman Joe Skeen's WIPP legislation, H.R. 1663. The Craig bill is 
co-sponsored by Senators J. Bennett Johnston (D-Louisiana) and Dirk Kempthorne 
(R-Idaho). Following is a section-by-section summary of Senator Craig's 
legislation, also entitled the WIPP Land Withdrawal Amendment Act. Noted in the 
summary (by underline) are the differences between the Craig and Skeen bills. 

SECTION 1. Short Title and Reference 

* 

* 

Cites bill as WIPP Land Withdrawal Amendment Act (WIPP L WAA). 

Clari.fies that, unless otherwise expressly provided, the bill amends or 
repeals provisions in the WIPP Land Withdrawal Act of 1992 (WIPP LWA), 
Public Law 102-579. 

SECTION 2. Definitions 

* Repeals the definitions of "Na-Migration Determination," ''Retrieval," "Test 
Phase" and "Test Phase Activities" in Section 2 the 1992 WIPP LWA. ~ 
Skeen bill does not repeal the definitions of "No-Mi~ation Determination" 
and ''Retrieval." 

SECTION 3. Acquisition of Existing Oil and Gas Leases 

* Amends Section 4(b)(5)(B) by providing the Secretary of'Energy--as opposed 
to the EPA Administrator--the authority to determine whether DOE must 
acquire two existing oil/ gas leases within the WIPP withdrawal area in order 
to achieve regulatory compliance. The Skeen bill does not repeal Section 
4(b)(5)ffi) of the 1992 WIPP LWA. but eliminates aca,uisition of the two leases 
as a prerequisite to the commencement of disposal operations at WJPP. 

OFFICE OF THE SECRETARY - P. 0. BOX 6429 - SANTA Fl. NM 87505-6429 - (505) 827-5950 
APMINISTllATIVE SERVICES PIVIJION - P.O. BOX 6429 - SANTA Fl. NM 87505-6429 - (505) 827-592' 

ENERGY CONSERVATION ANP MANM:EMENT PIVISION - P. 0. BOX 6429 - SANTA H. NM 87505-6429 - (505) 827-5900 
FORUTRYAND RUOURCUCONSERVATION DIVISION - P. 0. BOX 1948 - SANTA H. NM 87504-1948 - !505) 827-58!0 

MININc; AND MINE RAU DIVISION - P. 0. BOX 6429 - SANTA H. NM 87505-6429 - (505) 827-5970 
OIL CONSERVATION DIVISION - P. 0. BOX 6429 - SANTA Fl. NM 87505-6429 - (505) 827-7tlt 

PARICAND RECREATION DIVISION - P.O. BOX tt47 - SANTA Fl. NM 87S04-tt47 - !505) 827-7465 



SECTION 4. Test Phase and Retrieval Plans 

* Repeals Section 5, entitled "Test Phase and Retrieval Plans," of the 1992 
WIPP LWA. By repealing this section, the DOE would no longer be required 
to prepare these plans. [Note: DOE made a determination in October 1993 
that it would not perform experiments using actual radioactive wastes at the 
repository. This eliminated any "Test Phase" at WIPP and, consequently, the 
need to prepare corresponding plans.] 

SECTION 5. Test Phase Activities 

* 

* 

* 

Amends Section 6, entitled "Test Phase Activities," of the 1992 WIPP LWA by 
repealing provisions which stipulate requirements to be met by DOE before 
the Test Phase could begin. The Skeen bill contains this same amendment. 

Retains a provision in the 1992 WIPP LWA requiring DOE to conduct a study 
of remote-handled waste and its effect on WIPP's long-term suitability as a 
permanent repository. Skeen's bill does the same. [Note: This study, 
entitled Remote-Handled Transuranic Waste Study, DOE/CAO 95-1095, 
October 1995, had already been completed when S. 1402 was introduced.] 

Unlike the Skeen bill Craie's le~slation deletes the reauirement that DOE 
publish a biennial W!PP Performance Assessment report durin' the Test 
Pbase. [Note: This report was not prepared as scheduled in 1994 due to 
DOE's cancellation of the Test Phase at WIPP. See ''Note" under Section 4 
summary. above.] 

SECTION 6. Non-Defense Waste 

* Amends Section 7(a) of the 1992 WIPP LWA by adding new language which 
allows WIPP to accept transuranic (TRU) radioactive waste that did not 
result from a defense activity. The repository's current capacity limit of 6.2 
million cubic feet ofTRU waste remains unchanged. Skeen's bill also allows 
for the emplacement of non-defense waste in WIPP. 

SECTION 7. Requirements for Commencement of Disposal Operations 

* Repeals in its entirety Section 7(b) of the 1992 WIPP LWA. The section 
proposed for repeal lists six conditions which must be met for WIPP to receive 
waste for permanent disposal. The Skeen bill repeals this same subsection. 

2 



* The Craig bill substitutes the following for the deleted provisions: "The 
[DOE] Secretary may begin the disposal phase after completion of the [EPA] 
Administrator's review and certification under Section 8(d) that the DOE's 
application reasonably addresses the final disposal standards." Skeen's 
leeislation does not include the precedine" lane'llae'e or anythine" similar. 

SECTION 8. Survey and Recommendations regarding Disposal 

* 

* 

Includes at the end of Section 7 a provision requiring DOE to submit to 
Congress, within three (3) years of enactment of the Craig bill, 
comprehensive recommendations for the disposal of all TRU waste under 
DOE's control. [Note: In the 1992 WIPP LWA, DOE submittal of these 
recommendations is a prerequisite that must be met to commence disposal 
operations at WIPP .] The Skeen bill deletes the requirement that DOE 
develop and submit such recommendations. 

Includes at the end of Section 7 a provision requiring DOE to complete, 
within three (3) years of enactment of the Craig bill, a survey identifying all 
TRU waste types at all sites from which wastes are to be shipped to WIPP. 
[Note: In the 1992 WIPP L WA, DOE completion of this survey is a 
prerequisite that must be met to commence disposal operations at WIPP.] 
The Skeen bill deletes the requirement that DOE conduct such a suzyey. 

SECTION 9. Certification 

* Repeals Section 8(c) of the 1992 WIPP L WA, entitled ''Issuance of Criteria for 
Certification of Compliance with Disposal Regulations." In its place, the 
Craig bill substitutes four general criteria to be used by EPA in reviewing 
DOE's compliance certification application submitted in accordance with 
disposal standards under 40 CFR Part 191: 1) Completeness of the 
Application; 2) Reasonableness of the Application; 3) Quality of the 
Application; and 4) Result of the Application. New language is added that 
limits the EPA Administrator's review of the WIPP compliance application to 
" ... consideration of [DOE's] methods used in compiling the application." 
S.1402 explicitly states that EPA " ... shall not conduct an independent 
evaluation of [DOE's] analyses used to evaluate long-term disposal system 
performance." EPA can disapprove the WIPP application " ... only if the [EPA] 
Administrator finds through a preponderance of the evidence in the record 
that the [DOE] Secretary has failed to adequately address long-term 
environmental and human-health related risks." [Note: Skeen's leeislation 
does not amend provisions of the 1992 WIPP LWA requirin~ issuance of 

3 



* 

* 

WIPP Compliance Criteria. EPA has been in the process of developing the 
requisite Criteria for over two years; it recently announced the final WIPP 
Compliance Criteria will be issued in February 1996.] 

Amends Section 8(d) of the 1992 WIPP L WA by requiring EPA to conduct its 
review ofDOE's WIPP compliance certification application within six (6) 
months of submission. The application will be deemed certified unless the 
EPA disapproves it within that six-month period in accordance with the four 
general criteria specified above. [Note: Under existing law, EPA has one year 
to act on DOE's compliance application.] The Skeen bill removes most of 
EPA's reeJI}atory authority oyer WIPP. proyidin(: the A(:ency only two 
months for review and comment on the DOE application. 

Amends Section S(d) of the 1992 WIPP LWA by providing for incremental 
submission by DOE of the final version of the chapters of its WIPP 
compliance certification application. EPA is required to review each chapter 
and provide any comments within forty-five ( 45) days of receipt. Also, EPA is 
prohibited from rejecting DOE's final WIPP compliance application on 
grounds not raised in the incremental review of the chapters " ... if the [EPA] 
Administrator knew or could have reasonably anticipated the grounds for the 
rejection" prior to submission of the completed application. Skeen's 
le(:islation does not provide for incremental submission ofDOE's application. 

SECTION 10. Engineered Barriers 

* Amends Section 8(g), entitled "Engineered and Natural Barriers," of the 1992 
WIPP LWA This section currently requires DOE to use both engineered and 
natural barriers, and waste form modifications, at WIPP to the extent 
necessary to comply with the applicable disposal standards. The substitute 
language in the Craig bill is intended to clarify that DOE--as opposed to 
EPA--is the one that determines whether such engineered and natural 
barriers are required for WIPP's compliance with the disposal standards in 
40 CFR Part 191. Skeen's bill provides similar clarification. 

SECTION 11. Compliance with Environmental Laws and Regulations 

* Amends Section 9(a)(l)(C) of the 1992 WIPP LWA by exempting WIPP from 
the Land Disposal Restrictions contained in the federal Solid Waste Disposal 
Act, 42 U.S.C. 6924(d). DOE would no longer be required to submit to EPA 
for approval a No-Migration Variance Petition for the WIPP disposal phase. 
Skeen's bill similarly provides for this exemption. 
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* 

* 

* 

Repeals Sections 9(a)(2) & (3) of the 1992 WIPP L WA. The section to be 
repealed requires DOE to submit to EPA and the State of New Mexico every 
two years documentation ofWIPP's continued compliance with certain 
specified laws, regulations, and permit requirements. DOE provided the 
first such documentation in its WIPP Biennial Environmental Compliance 
Report, DOE/WIPP 94-021, October 1994. The Skeen bill does not repeal 
this provision. 

Repeals Section 9(b), entitled "Determination of Noncompliance during Test 
Phase," of the 1992 WIPP LWA. See ''Note" under Section 4, above. Skeen's 
bill also repeals this subsection. 

Repeals Section 9(c), entitled ''Determination of Noncompliance during 
Disposal Phase and Decommissioning Phase," of the 1992 WIPP LWA--the 
same as Skeen's bill. The section to be repealed currently provides EPA the 
authority to ensure WIPP's compliance with applicable environmental laws 
and regulations during facility operations and closure. If EPA determines 
WIPP is not in compliance, the agency is then required to request a remedial 
action plan from DOE. If such plan is not submitted by DOE or is found, by 
rule, to be inadequate, the WIPP project can effectively be terminated. 

Amends Section 9(d), entitled "Savings Provision," of the 1992 WIPP LWA by 
clarifying that WIPP is exempt from complying with the referenced Land 
Disposal Restrictions. The section proposed for amendment clarifies that the 
authorities granted to EPA and the State of New Mexico under the WIPP 
LWA are in addition to their respective enforcement authorities under 
existing law. The Skeen bill would repeal this subsection in its entirety. 

SECTION 12. Retrievability 

* Repeals Section 10, entitled "Retrievability," of the 1992 WIPP LWA. In its 
place, the Craig bill substitutes the following language: "It is the intent of 
Congress that, after the completion of the [EPA] Administrator's review and 
certification under Section 8(d), the [DOE] Secretary will begin the disposal 
phase no later than June 30, 1997. Skeen's bill calls for the DOE to make a 
decision about WIPP's suitability as a disposal facility by March 31. 1997. 

SECTION 13. Decommissioning ofWIPP 

* Repeals Section 13(a), entitled "Plan for WIPP Decommissioning," of the 1992 
WIPP LWA. This section currently requires DOE to prepare a 
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decommissioning plan for WIPP by no later than October 30, 1997. The 
Skeen bill also repeals this subsection. 

Amends Section 13{b), entitled "Management Plan for the Withdrawal after 
Decommissioning," of the 1992 WIPP LWA by eliminating the current 
deadline (i.e., October 30, 1997) for preparation of this plan. Skeen's 
legislation similarly amends this subsection. 

SECTION 14. Savings Provisions 

* Amends Section 14 of the 1992 WIPP LWA by clarifying that WIPP is exempt 
from the Land Disposal Restrictions contained in the federal Solid Waste 
Disposal Act, 42 U.S.C. 6924(d). The Skeen bill provides a similar 
exemption. but did not amend this section of the WIPP LWA. 

SECTION 15. Economic Assistance and Miscellaneous Payments 

* Amends Section 15(a) of the 1992 WIPP LWA by authorizing the annual 
appropriation of $20 million dollars directly to the State of New Mexico, 
instead of funneling these payments through DOE. In addition, S.1402 
would have the annual appropriations commence upon enactment of the 
WIPP LWAA. Skeen's legislation contains the identical language. 

c: Task Force Cabinet Secretaries 
Task Force WIPP Coordinators 
Sarah Lee, EMNRD/OFS 
Heidi Snow, EMNRD/OFS 
Les Swindle, EMNRD/OFS 
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