
Mr. Benito Garcia 
Bureau Chief 
Hazardous and Radioactive Materials Bureau 
New Mexico Environment Department 
2044 Galisteo 
P.O. Box 26110 
Santa Fe, NM 87502 

AA:97:00063 

May 15, 1997 

(Ri~~~~~~[Q) 
MAY 1 6 1997 

NM ENVIRONMENT DEPARTMENT 
OFFICE OF THE SECRETARY 

Subject: NMED LETTER DATED APRIL 28, 1997, REGARDING FINANCIAL 
RESPONSIBILITY/DISCLOSURE REQUIREMENTS 

Dear Mr. Garcia: 

We have received and reviewed Ms. Susan McMichael's letter dated April 28, 
1997, requesting that we provide certain information directly to you in connection 
with the WIPP RCRA Part B permit application. Specifically, she requested our 
legal opinion regarding the applicability of the financial responsibility 
requirements of the Hazardous Waste Act, NMSA 1978, § 74-4-4(A) (5) (f) (I) 
[sic], to the co-applicant on the WIPP RCRA Part B permit application, the Waste 
Isolation Division of Westinghouse Electric Corporation (Westinghouse). In 
addition, she asked us to provide information to comply with the disclosure 
requirements set forth in NMSA 1978, § 74-4-4.7. Finally, she requested all 
information relevant to NMSA 1978, § 74-4-4.2.D (4), (5) and (6) from the United 
States Department of Energy (DOE) and Westinghouse. This letter and its 

. attachments address the financial responsibility requirements. We will address 
the disclosure and other related requirements in a future correspondence. 

The New Mexico Hazardous Waste Act (HWA) requires the Environmental 
Improvement Board (EIB) to adopt regulations which establish performance 
standards applicable to the owners and operators of facilities for the treatment, 
storage, or disposal of hazardous waste, including adoption of financial 
responsibility requirements. NMSA 1978, § 74-4-4 (A) (5) (f). To comply with 
this mandate, the EIB adopted 20 NMAC 4.1.500, 40 C.F.R. Part 264, Subpart 
H-Financiai Requirements. 
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Based on the exclusion contained in Subpart H, the United States Environmental 
Protection Agency's (EPA) explanation of the intent of the exclusion, supporting 
EPA correspondence, and precedence from other jurisdictions, Westinghouse, 
as the co-operator and co-permittee on the RCRA Part B permit application, is 
exempt from the financial assurance mquirements contained in 40 C.F.R. Part 
264, Subpart H. 

Pursuant to 40 C.F.R. § 264.140 (c), "States and the Federal government are 
exempt from the requirements" of 40 C.F.R. Part 264, Subpart H, Financial 
Requirements. In support of this exemption, the EPA has explained that "State 
and Federally-owned facilities will always have adequate resources to conduct 
closure and post-closure care activities properly." 45 FR 33198-33199 (May 19, 
1980) (emphasis added), a copy of which is attached hereto as Tab 1. Based on 
EPA's interpretation, the regulation ex13mpts the entire federally-owned facility, 
regardless of whether the facility is co-operated by a private contractor. 

In addition to EPA's interpretive language contained in the preamble to the rule, 
we located a January 5, 1983, letter from Mr. John Skinner, EPA Acting Director 
of Solid Waste, to Bradley Dillon, US Ecology, Inc., a copy of which is attached 
hereto as Tab 2. In that letter, Mr. Skinner states that "[t]he Agency interprets 
this exemption [in 40 CFR § 265.140 ( c )] to mean that where one party (the 
owner or the operator) is an exempted party because it is a State or Federal 
governmental unit, the other, private sector party need not comply with the 
Subpart H requirements." 

We understand that there is precedent at NMED for recognizing the exemption of 
government contractors from Subpart H requirements, lending additional support 
to Westinghouse's exemption at the WIPP facility. Specifically, we have been 
told that the University of California at LANL has not been required to comply 
with financial assurance requirements. 

Finally, other states have exempted private contractors at federally-owned 
facilities. We have attached to this letter as Tab 3, a 1994 letter from the 
Washington Department of Ecology exempting certain private contractors from 
the financial assurance and liability requirements at the Hanford federal facility. 
The letter interprets the Washington S1tate Dangerous Waste Regulations, which 
are somewhat more inclusive than 40 CFR § 264.140 ( c ), but are analogous to 
the situation here. 
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We believe that this letter fully addresses your request regarding financial 
responsibility requirements by providing a sound basis for Westinghouse's 
exclusion from the requirements of Subpart H. Our response to your request for 
information regarding the disclosure and other related requirements is expected 
to be submitted on or before June 1, 1997, as requested. 

Sincerely, 

~l>f,V~ 
Cooper H. Wayman 
U.S. Department of Energy 
Carlsbad Area Office Legal Counsel 

if~~~~ 
Gloria J. James 
WID Senior Counsel 
Westinghouse Electric Corporation 

le 

Enclosure 

cc: S. McMichael, NMED 
G. E. Dials, CAO 
M. H. McFadden, CAO 
C. A. Snider, CAO 
J. L. Epstein, WID 
J. L. Lee, WID 
K. S. Donovan, WID 
R. J. Leonard, WID 
K. A. Day, WID 
RCRA Chronology 
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January 5, 1983 

Mr. Bradley B. Dillon 
Acsociate Gen~al couna•l 
tTS Ecology, Inc. 
3200 Kelbville Roed, suite S26 
P.O. Box 1216 
Louisville, Kentucky 40207 

oear Mt'. Dillon: 

·-·- ~· 

9477.1983(01) 

Your latter ct Novembe• 5, 1982, ~~ises a question about the 
applicability of the Sllbpart H, Financial Responsibility 
requirements to a OS Ecolo9r facility. Ycur spe~ific concern is 
the extent Of your responsibility for compliance in Yiew of the 
S265.l40(c) exemption for St.ates and the Paderal government and 
the fact that your raeility o~ratea on land. leased from the 
seat.• of Nevada. 

Section 2SS.140(c:) a"t.ate• •states and the Federal qovernma.nt 
are exempt. from the requirellent. of this suapart.•· The:Sll.bpar~ K 
regulations apply to ovnm:s Aid operators; while ai:ther· party .m,ay 
ful.t.111 . 'the .requireaents.,, .. the ~ency .ay take ·•=ion acia..iut.. 
either or l:K>tb. of th~.parties ~ the evant .. ~t .noneo11plianr:e. The 
~ency intup~•t.a thia exeaption to aee eaat where ·one party 
cme owner or th.a operator) is an •¥.apted pa~ beca~:,it .is ~ 
State or .Federal 4l0vernmental unit, t.ha otber~·""'Fivate sector" 
party need not comply with the s~-H requiremen~a. However, 
a state or Federal aqency o"Wner aa.y, of course, .require the 
private sector opuator by ..::ontractual agreement to delllDnst.rate 
financial responsil:>ility. 

I augqest tbat you confer with atatf of EPA Reqioh r~ and 
'ChA state o~ Nevada to determine the extent and applicability of 
responsibility for the concerned parties Qnder the Resource 
Consarvation an.d Recovery Act regulations. You should l:le aware 
that the RCRA Subpart G regulations, ~hicil stipula~e the 
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requir.-.n'til for pertormance of closure and post-closure ccu:e, do 
not. contain uiy such exemption. Th• •xeaption applies cH'll)' to 
t.hr. RIJh}Vtrt' ff ?'f.'tl't.tlations. Vbich ecntain tho roquiromonta fe• 
provin; financial responsibility for closure and post-closure 
care end far liabili~y coverage. 

cc: Dic>c Procunlar, Re9ion IX 

Sincerely, 

John u. skinner 
Aeting- Director 
Off ice of Solid Waste 

Fax Back Nwnber 12088 

This has b••n retyped ~rom the orig-inal doC1.U1bMt. 
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STAT£ Of WASl-DNCTCN 

DEPARTMENT OF ECOLOCY 
Md, .slap fV.11 • ~. W11i>bVlon "'°""" U • (ZCJj] .of.iH.:n1 

June -ie, J P94 ·· 

Mr. William T. Dbron, A~an;acr 
·Jle;uJaiory Support · 
Wqtlnghous~ Hanfbrd Company 
P. O.·Box 1970. 82-17. · 
Ridlland, WA199352 • . 

Mr .. OlcM R. IIoenos, Man1gc.r 
Labor~tory Sat'ety 
DaueJJe 
Paci&o Northwest Labomtory 
P. 0. Box. !>99, P7-78 · 
Richland, WA 99352 . 

·Mr. Joo I'. Nam!K:, Via ~resident 
Becht~ Ha~ford. Inc. 
P. 0. Box 969 
Richland, WA 99lS2 

Dear Musrs. Dixon. Hoc11es. and Nemec: 

·Thank you for your June 2,, 1994, fcrtcr requesting an i11tcrprctation o(the nmm.:inl usurzm·;~. 
and !i1bllily protection requirements for ft.:der;J cuntra\:t.c:its pursuant lo Washington 
Administrative Code (WAC) 173·.1 O'·G20( J )(c), JJHcd. upon our review or this iuu~. we hn.ve 
concluded that tlia financial rcquircntents orthc 'Vashington Stare Dangerous Wasta Regt.ilaticns 
.(Chapter l 73·303 WAC) wcm: never intended lo Rpply Lo ~ntrn;ctors for• fcdcrid Ol'· !iU1.h:: · 

government Jn slt-uations such u that at the U.S. D~partment of Energy's (USDOc) Hanforu 
Fadlity. 

The ftmmciaJ requirein~n\S arC11aptcr 17J-303 WAC provide .an exemption for state ztnd fed:r11J 
aovcmments (WAC 17J-30le620(1)(c)) stmllar ro thRt found in the .A:dwitl R,cgo1.1ri;e 
Conservation and .Recovery Act (Ken.A) re;uhuJons (~OCPJ\2CS4/2.65 Subpart Ji). How~c:r,_ the 
state 1"9Jalio111 =niain an c::xg:ptJon to th• "11ismptiun. Ths.s1au: =ccn1ption re1d1 11Statcs end 
federal aovatnmi:nt 11re exempt rrom the rec.1uirc~ll$ or lhi1 1cction. axcept trust operators ~f 
facllldcs who llre under wnt""-1 wi'h the $lat.a or federal gov~anant muaL moet LJ1i= rcquire1ne1its 
or this sedion. • It is this ex~ptlon .• l has been in rl'le Dangeruus .Waste RcgulRtions since 1982, 
which could app"r tu ri:.qui1-c_your c:ompanie:t lo sneer tha financial requirements ror some of 
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)'O"r·danswou1 wast.t aci1Yhlu 1t HanftJ.rd. _our amce wu n'?1 ruoccssl'ul in localir1g relcv•n\ 
wrJuen le&;islatiw hillu.y or inlcrpn:dn ~mad.I to. 1cr=om~ 1hc ucc:p1ion. Therd"ore. our 
intvprt11tion is bu:d upan !nvirDnmcntlll Pl'OlfCllon Agency (EPA) aaalyse>.s ot"fcdaral . . 

· nplation1, W1shin151on Staie n..,~ 1.1r'.Eculo1D' insd&utiomd memciry. 1nd a a>n,mr.m Jettm 

•pproach to resula' ":J"'I interpte.tlltion. . . 

. 
TJie. llC'JlA ut.s1'pl an ror J.1art and tiidnl go\lemmenu was ~mvidcd h1:an.; sc mte and 
rt.deraUy-cawnert f'UjHtJcs "will 111wayK havc·adcquDic runurces io cundu1:L clomr' and pos1~ 

• c:lamre care activities p;opcrly (4.SPltll •ti;·M•Y 19. 1910), Therettire. under J\CRA 
requirements. lbcrc la no reason le imposa finandlll lnwance rcquirancnta nt the Hanfbrd 
1aclllly bBCaUSB \he U. S. Dcpanmcnt otEnc.llJ.Y (USD~ as 11 ft:dcnll a~cn")'. i=s ftmu1cially 
1ca:irs, The Dq>anmi;m,com:urs Wllh 1he ~dual ln11rpr=atlun l\m.I '11s:rt:l'ln ~ .cun&JJUJQ thin 
USDOE. IJ pan1 ur lhi= rwcnll guvt:rumcul i:s, iu il¥cH: liuauGiall)' sei.;urc 1md il'1htJ'it.1lll~ i'nC.C'5 1be 
_ll1.-n;tal iuw~iua-.¥ and ra.biliL)' rc:r.tui.•e1r~.C• 1.1ff:i•p1.ct 113.::sol WAC. 

Addidonally, tb EPA,~ order tD difl'crcndati:: ~en owner \rcl'IUS opcr11or ~o-ruibility. 
•cJ1M;CIO iu uaaac afttie term 'awncr/vpcr&tor' lo 'ownct or opcmlcf to indicaio wl\cn In'A will 
n a&lisfi.d bf ~pUinc• bJ dther r-nY (buf lbo to indiGa1• 1haL 1ho·•1.~c 1 mll1-cnror= i pina1 
cithGr or both)" (4JSFJUl 16'; Mr.y J 9. J980). Slnc:G lh~ fjnanc:ial require ~ltl within the RQtA 
rcpl_mialll Apply to \lie; 11owncr or opcralor, 11 ~ raquircmcnts may. ~c saf srr:u:ioriJy ruJllUcd by . 
c:i\hw thD llJ'WnCll" 2t opcn'aar. Al 1ha Dsp~nuant alao laHa the tum "o~ nu or opcsrator• in out 
fih:.ncial r..panal:iiJit.)' teau1•lioiw, ~ will a~ ... Htidied with e~anpliana b)' tiitJ~r th• G'¥1'110r . 
or opera&or, or in l,!le cua al Hlnforcl. 'he eo-oparaton: S~ &1 "a1ec: 1b0l\le1 we believe . 
USDOJ: llready mt.,&s i~c finapcial requirements. we sc:c no re.son to rr:quiro )'Ct.It eort1panie.s t~ 
al1ca "'"' 11ie finandal rtqubancnis. · . · · 

I1 ..... haw-ever, not OLlt podtlon thal all a:intt11csor1 la the r~denl or slale: acivermnent are' en:mpt 
from the fina.nC"Jft.I requirements. 'tl'lis is obvioos from tho $!1t&oonly r.xc·!.pllo" to the r."emp1tl'n. 
We believe our po.sition is r.onsislent with lhe F.PA •1 they l':larifidd 1h1t ll•e gr.wernm.t.AUtl 
U:C'.11\flllM ApJltlCl tn •sralP.AM rPJtmlly~ ~t.'llilles"' LcmflhA.111:1~ •rldetIJ (~Sf''ltll 1'9K: Mny 
Iv. J YIU)., 'fhUet'hra,; the la" A did nnt intend th.It 1111 il&Wdo\&.s wute ft.i:lllties lnvoMna Ute suite 
and f'c&Jcral ~owmmcm. be t:iurnp1cd. Onl1 fadlicJu gwncd bi lJt• UO"·mnnenL D\l.Y quaJJI)' f"or 
WC t'edcmf txempiion. H Is our blterpmatlon ll1U the Slate-only exceptt~n ·~as addtel fbr similar 
reasons. As 1nl:Xamplc. a -pdvaic &:empany under eonirac.r: to lhc: aovarnrnc:nr. but conductlri~ 
danproua w111c 1rcauntnt. MOfll&a. or cll.$posal on 1h6 comparr)'"I propcny, would need ro >ntct 
I.he a..-.1~.i 1-..qui1 cancut.1. Tt1e ¥Ult~••l1· Cl'\iCIJ&I~• .... )' 1.h10 bs rsppUal ill ,Jtua\lans noi 
conicanplatcd by :EPA ba'.ua.: It may~ 1pplicd u 1 ggvsrnmcnl"'Owncd facility, f'ot Qampla, 
&b5.govornmcnt ma7 ~la vat all tipc.ntional reapansibllitt in the c.qnlraGtOr, indaading 
financial AllUl'AI\"- This w0uJd be Jqpdm•lc; II W4: hive int~Gd thH \hG fit1Dndll 
rcquitcrn=nu may be fblfiDcd b)' dthw mo owner o.r opcrntat •. As 1hc Hanford Faoifity is owned 

#~-
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bJ 'Che ftdual pvcmm.Gnl 1.nd it ia ~illin1 10 DGGCp\ ftnnntJaJ rtsp011Gibility f~r dlQ\SVfOU. W&llO 

tnana5cm11mt opcrallona1 the Hanford P'a;lli1:t811 J?Of tii lnlo th• cau1ae1ry ot(adlitiN at which 
~ woukl intwpRt th& llatea Dn1y e1Cotplian l• apply • 

. 
Jn lfUnm.aty, th• Depar&nlenL. do11 "ol inlcrptet the &lit••• danacro"s w1111c linanQ.1 reciuiramcnts 
to be appnuble to yow eosnpaNi;s' danprous wute work at th• H.N'onl P'acllity. ll should be 
naCU th•l t'hif 'Oftl)' nJicva )'VUt' C:OJJJpa!liU fi'Qm 1:".0&"plyina with thr. ftnAnciAJ r.:qulrcmCOb. Jt 
docs nor rdiav" your eu~nltlS rrnrn 111-.ruu-U1a dbsu~ and postc:lt>.SW'8 plans. nor &om dolln; 
anrl!Qr pnstdcuure or danserous wast• manaacm~l units ror which you are operationally 
responsible lrun envlronmemally protecrlw manner and con.lstcni with Chapter J7l•lOJ WAC. 
PunhtrmoR. although we do n01. bellev1 It ls raqultcd tbr your cotnpanh:s to pruvlcJG fimmQ11l 
~suran= snd JhtbUh7 protccaJon. IL Is our opinion lhat. closui;c And puatdmurr; gnt c.Jtimatc:s 
con1111uc ro 'be: ~IUable ln'tbrmatluu. Wr:. i'J'i'n:\.~lu USDOl!"s wiDinaom \o provide"'~ 
estb'NUCI in llaJn oflht= ~'O\rc:rJIUICl11al 1uu:mpiiun. WJP •liu ~n~wial:Lc •ud appr~nh:: your 
support In proYid~ 1u"'1 i11rum1aduu. 

It i1 undcntandabl' that tho sourrtn\ lana"•I& of WAC 1.1l•JOWZ.O(I )(.:) t'cocb to bo dariGc.d. 
Tbc:rot'bn, ·durtna tKc next rCYlsian so Ch'llpti:r 17l·l0l Whc,·we wilJ·don'1d1~·modiftcadons io 
thlt·lnguago· Lh1\:wou1d·d.orif1 thD J)epan.RJent11 intent. \.Jn(iJ:&hat lint-. ·this Jeuer will serv1 &1 

our interpretatlon·thil-flnaru:bhsmr1nce and fiablllry protec:,ion·ff'lu\rem•ntc '"Ill not btt~tl'posed 
· ·by dte Dep~mcrit on )Wr-companiea. · 

Jryov haw q11-=stl&aflS ¥Jiit11 ih. rutuns ·•ision Of lbt DnnJl'.TOUS WHl$·llfi.£UIAtion1. J'lellte 
"1ntaeL M 1. Loria Ho.win 1 r (206) ~ 07·G114. Queitions rr.zsArcHn1 the :11rplir.ahiltt)' nr ftmuu:i111 

. requirement• M the H1nro1 d Facility should br. dirH:.tid 10 Mt. Jn11 Wlto.ak at (ZUf)) 1cu1 ... ·11Jt. 

07;; fi't, /'l>rt ~ /l?'L.)_ 
Tom P.aton. Manaacr 
Hanrdous Wure and Toiics J\tdu~tiQn 

JJW:dt' 

cc: Dan Dunun. J!PA 
CUfrClark, USDOS 
Tnnya Samctt, /\( Office 
Mo:au Jarn11i1 Sac 1011 
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7)ru 7iLta. krw,_ 
Druailla Buder, M1magv.r 
Nu.:la.r WMI c P1 ua.a •m 
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