AA:97:00063

May 15, 1997

Mr. Benito Garcia RE@EHVED

Bureau Chief

Hazardous and Radioactive Materials Bureau MAY 16 1997
New Mexico Environment Department NM ENVIRON o
2044 Galisteo OFFICE OFMT%NETSDE%J@ETWREN

P.O. Box 26110
Santa Fe, NM 87502

Subject: NMED LETTER DATED APRIL 28, 1997, REGARDING FINANCIAL
RESPONSIBILITY/DISCLOSURE REQUIREMENTS

Dear Mr. Garcia:

We have received and reviewed Ms. Susan McMichael’s letter dated April 28,
1997, requesting that we provide certain information directly to you in connection
with the WIPP RCRA Part B permit application. Specifically, she requested our
legal opinion regarding the applicability of the financial responsibility
requirements of the Hazardous Waste Act, NMSA 1978, § 74-4-4(A) (5) (f) ()
[sic], to the co-applicant on the WIPP RCRA Part B permit application, the Waste
Isolation Division of Westinghouse Electric Corporation (Westinghouse). In
addition, she asked us to provide information to comply with the disclosure
requirements set forth in NMSA 1978, § 74-4-4.7. Finally, she requested all
information relevant to NMSA 1978, § 74-4-4.2.D (4), (5) and (6) from the United
States Department of Energy (DOE) and Westinghouse. This letter and its
. attachments address the financial responsibility requirements. We will address
the disclosure and other related requirements in a future correspondence.

The New Mexico Hazardous Waste Act (HWA) requires the Environmental
Improvement Board (EIB) to adopt regulations which establish performance
standards applicable to the owners and operators of facilities for the treatment,
storage, or disposal of hazardous waste, including adoption of financial
responsibility requirements. NMSA 1978, § 74-4-4 (A) (5) (f). To comply with
this mandate, the EIB adopted 20 NMAC 4.1.500, 40 C.F.R. Part 264, Subpart
H-Financial Requirements.
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Based on the exclusion contained in Subpart H, the United States Environmental
Protection Agency’s (EPA) explanation of the intent of the exclusion, supporting
EPA correspondence, and precedence from other jurisdictions, Westinghouse,
as the co-operator and co-permittee on the RCRA Part B permit application, is
exempt from the financial assurance requirements contained in 40 C.F.R. Part
264, Subpart H.

Pursuant to 40 C.F.R. § 264.140 (c), “States and the Federal government are
exempt from the requirements” of 40 C.F.R. Part 264, Subpart H, Financial
Requirements. In support of this exemption, the EPA has explained that “State
and Federally-owned facilities will always have adequate resources to conduct
closure and post-closure care activities properly.” 45 FR 33198-33199 (May 19,
1980) (emphasis added), a copy of which is attached hereto as Tab 1. Based on
EPA’s interpretation, the regulation exempts the entire federally-owned facility,
regardless of whether the facility is co-operated by a private contractor.

In addition to EPA’s interpretive language contained in the preamble to the rule,
we located a January 5, 1983, letter from Mr. John Skinner, EPA Acting Director
of Solid Waste, to Bradley Dillon, US Ecology, Inc., a copy of which is attached
hereto as Tab 2. In that letter, Mr. Skinner states that “[tlhe Agency interprets
this exemption [in 40 CFR § 265.140 ( ¢ )] to mean that where one party (the
owner or the operator) is an exempted party because it is a State or Federal
governmental unit, the other, private sector party need not comply with the
Subpart H requirements.”

We understand that there is precedent at NMED for recognizing the exemption of
government contractors from Subpart H requirements, lending additional support
to Westinghouse's exemption at the WIPP facility. Specifically, we have been
told that the University of California at LANL has not been required to comply
with financial assurance requirements.

Finally, other states have exempted private contractors at federally-owned
facilities. We have attached to this letter as Tab 3, a 1994 letter from the
Washington Department of Ecology exempting certain private contractors from
the financial assurance and liability requirements at the Hanford federal facility.
The letter interprets the Washington State Dangerous Waste Regulations, which
are somewhat more inclusive than 40 CFR § 264.140 ( ¢ ), but are analogous to
the situation here.
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We believe that this letter fully addresses your request regarding financial
responsibility requirements by providing a sound basis for Westinghouse’s
exclusion from the requirements of Subpart H. Our response to your request for
information regarding the disclosure and other related requirements is expected
to be submitted on or before June 1, 1997, as requested.

Sincerely,

W 04'» V%/
Cooper H. Wayman
U.S. Department of Energy

Carlsbad Area Office Legal Counsel

WID Senior Counsel
Westinghouse Electric Corporation
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" However, Secticn 3004 applies only lé“

“ownery and operators of fucililies for
the treatment. storage, or disposal of
hazzrdous waste.” and can therefore be
applied to closed sites only if the
nwhers or operators of those sites are

d to come within that definition. As
aoted above. policy considerations
support reading the statute in this
manner. In addition, the same
conclusion is herd to avoid simply as a
matter of textual interpretation, since
land in which hazardous waste is buried
is certainly either “sioring * or

"disposing™ of those wastes within the

meaning of the specific definitions of
those terms given in RCRA Section 1004,
If owners ot uperators aof inactive sites
which once were covered by RCRA
petmit gre still “staring™ or “disposing”
of those wastes, it follows that they
mast get & permit under Section 3008,
Once again, that conclusion makes
sense as a matter of policy as wellas s
sirict matter of textual interpretation.
For example. the provisiors of the
statute for EPA inspection and
monitoring are hest enforced as part of
permit, Though EPA believes that the
terme of any post-closure RCRA permit
should be strictly limiled and require an
absolute minimum of paperwork, there
are strong policy reasons, as well as
legal reasons, why a permit of this type
-~ "~&t be ensentiel to the overall -
/ation of the program. For example,
it might be very difficult for EPA to gain
access 10 land to clean up & lesking site
without the aid of permit terms - - - -

authorizing that aceess.
Accordingly. in the near future EPA

plans to develop proposed regulations
calling for the awners or operitors of
closed sites that unce were permitted o
operated under interim status to apply
for and receive s post-closure permit
from EPA. EPA asticipates that the
conditions of this permit will relate
almont exclusively to gensral
procedures concerning accees,
monitoring, and financial responsibility,
and that cumbersome permit procedures
will not be necessary. EPA snticipates
that these will be lifetime permits.

it may be that this approach may
reduce paperwork in the end. for
example, by making possible the
modification or eimination of the
present tequirement-to record conditions
on the facility ttle in State or local deed
recording systems. EPA will be
xamining these questions further in the
course of developing its proposal.

activities in accordance with the clasurss g nstrumenta it intends Lo sliow.

plan, {2} those assuting funds to condu
post-closure sctivilies at disposal
fucilities in accordance with the post-
tiosure plan and (3) those assuring
funds te cover third party damage cases.

1. Liahility. The financisl
tesponsibility requirements covering
third party damages during the post-
closure cere are not covered in
the Part 285 interim status standards. As
statud in the preamble to the proposed
regulstion, the Agency has been unable
to identify a viable mechanism to
provide for ability coverage during the
po“dr:i.n';" cary pedod.lncnd is
suppo an initintive In Congress
which would set up a national fund to
provids for such coverage.

During the life of the site, most
companies are likely to seek private
insurance to cover lisbility claims.
Through discussions with the insurance
Industry, the Agency has determined
that non-sudden rollution mnnr .
oftea would be made effective only -
when a lacility recelved & permit.
Because {acilitias do not have permits
during the interim status period, they
might not be able to get insurance for
non-sudden occurrences. Thus, site-life
liability for son.sudden occurrences is
nat required during the interim status
period. Howsver, the Agency is
rmpm!ng & rule mquiring site-life
lability for sudden and accidental
ocsurrences during the Interim status
period. The intends to add this
rule to the interim status stendards,
after public comment. later thia year.

2 Financial Assurance. The propased
financial standards assuring funds for -
closure and post-closure cate required
thai owmners or operators first estimate
the cost of closure, and post-closure care
where applicable, based on the closure
and post-closure care plans. Then a trust
fund was 1o established to assury that
the necessary funds would be available.
EPA received numerous comments
ssking that the trust fund requirement be
restructured, and that financial
instrumeniy other thun a trust fund be
sllowed. After considerable re-analysis.
the Ag-ney Is convinced that other
finnscial mechanisms can provide

 protection equivalent to trusts, and that

the irust mechanism requirement could
benefit from major restructuring.
Because of the complexity of the subject
matter snd the magnitude of the
changzs. tha Agency believes that the
reguiatzd community and the general

3. Cogt Estimotes. The Agency is

-~ promulgating in Phase | the requirement

that owners of operutors develop cost
estimates for closure, and post-closure
activities where applicable. Seversl
commenters ted that the Agency
allow for partial closure In the cost

- welimate requirements. This had always

been the Agency's intent. The
reproposed rules better reflect this
intent by requiring that funds be set

.aside equal to the highesl cost of closing

the {acility, either at any given point
leading up to closure. or at the point of
(inal closure. Thus, facilities which close
as they go (pertially close) need obiain
only a fraction of the finuncial
assurance that will be required by ihose
tlosing at the end of site operations.

A few commenters suggested that the
closure and post-closure cost estimates
be reviewed periodically to ensure
continued accuracy. EPA agrees that
cha in facility design and operation,
snd the uncertainties inherent in
inflation snd interest rates. make such a
review highly desirable. Thus, the final
rules tequire that the owner or cperator
prepare a new closure cost estimate

. whenever the closure plan ls modified,

and, far disposal facilities. a new post-

- closure cost estitnate whenever the post-

closure plan is modified. 1 addition. the
finsl rules require that these estimates
be indexed to inflation on an annual
basis, using the U.S. Department of
Cemmerce Gross National Product
Implicit Price Deflatar.

& Publicly Owned Facilities. A tew
commenters suggested that publicly.
owned lacilities should be exempied
from the financial requirements, becaune
government institutions are permanent
and stable. and have 3 their reason lor
being the health and welfare of their
p . Therufore, according o the
commenters, publicly-owned fucilitics
would be more likely snd more able
financlally to carry out their closure and
post-closure responsibilities.

The Agency agrees that State and
Federally-owned lacilities will always
have adequate resources to conduct
closure and past-closurs care activities
properly. Therefore, sn exemption for
these (acilitles has been incarporated in
a new “Applicability” section. (The
other pro. isions of the section make it
clear that the closure requirements
apply to all other {acilities, and that the
post-closure requiremants apply anly to
disposal {acilities.}
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January 5, 1983

Mr. Bradley E. Dillen
Associate General Counsel

U8 Ecoloyy, Inc.

3200 Melbville Road, Suite S28
P.O. Box 7216

Loulsville, Kentucky 40207

Dear My. Dillen:

Your letter of November 5, 1982, raises a guestion about the
applicability of the Subpart H, Financial Responsibility
requirements to a US Ecolagy facility. VYour specific concern is
the extent of your responslibility for compliance in view of the
§265.140(c) exemption for States and the Paderal government and
the fact that your facility operates on land leased fyom the
State of Nevada.

Section 285.140(c) atates “Statas and the Federal governmant
are exenpt from the requirements of this subpart.®:  The Subpart H
regulations apply to owners and operators; while either party may
fulfill the requirements, the Agency may take actioh against.
either oxr both of the parties in the event. cf noncompliance.  The
Agency interprets this exemption to mean that where one party
(the owner or the operator) is an exempted party because it is a
State or Federal govermnmental unit, the other;-private sector:
party need not comply with the Subpart H regquirements. However,
a State or Federal agency owner may, of course, require the
private sector oparator by contractual agreement to demonstrate
financial responsibility.

I suggest that you confer with staff of EPA Region IX and
the state of Nevada to determine the extent and applicability of
responsibility for the concerned parties under the Rescurce
Conservation and Recovery Act regulations. You should be aware
that the RCRA Subpart G regulations, which stipulate the

Fax Back Number 12088

This has been retyped rrom the origiral document.
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requirsments for performance of closure and post-closure care, do
not contain any such exezption. The exemption apglies only to
the Suhpart R rergmlations, which contain the rogquircmonta fer
proving financial respensibility for closure and post-clogure
care and for liability c¢overage.

Sincerely,

" Jochn H. Skinner
Acting Director
Qffice of So0lid Waste

co: DieX Procunier, Region IX

Fax Back Numnber 12088

This has baen retyped from the original document.
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

: mMak Sop P11 o Olprpla, Washingion $8504-3711 o  (Z05) 439600
June30, 1994 o :

. Mr. WllhamT Dixon, Mnnng:.r

- Regulatory Suppoert
Westinghouse I1anford Cnmpany
P. O.-Box 1970 B2-17"
Richland, WA 99352

Mr, Glenn R. IToenes, Manager
Laboratory Safety

Battelle o
Pacific Northwest Laborntory
P. O. Box 999, P7-78 -
Richland, WA 99352

‘M. Joa I, Nemee, Vics President
Bechte! Hanford. Inc.

P_0O. Box 969

Richland, WA 99352

Dear Massr's.‘ Dixon, Hocnes, and Nemee:

“Thank you for your June 23, 1994, ferter requesting an interpretution of the financial assuran:c,
and liability protection requirements for federal contractors pursuant to Washington
Administrative Code (WAC) 173-303-620(1)(c). Based upon our review of this issuc, we have
concluded that the financial requirements of the Washinglon Stat¢ Dangerous Waste Regulations
(Chaprer 173-303 WAC) were never intended 10 apply 10 contractors for a federnl orstate
government in situations such as that at the U.S. Dr.pmmem of‘Energy's (USDOE) Hanford
Pwhty

The finuncial requirements of Chapter 173-303 WAC pravide an exem)stion for state and fedzral
governments (WAC 173-303-620(] )(c)) similar to that found in the fetleral Resource
Conservation and Recav;ry Act (RCRA) mgulwons (40CFR264/265 Subpan ). However, the
state reguldtions contain an exception to the n:mptmn The state exemption reads "States and
federal government are exempt from the requirements of this section, except that operators of
facilities who are under cuntrast with tie state or federal government imust meet the requirements
of this ssction.” It is this exception.dat has been in the Dangerous Waste Regulations since 1982,
which could appear to require your companies Lo meet the financial requircments for some of
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Mr. William T, Dixon. et a}
Juna 30, 1994
Pagel -

your dmguou: wasto mivnlu " Hunﬂml Our office was not successiul in lommg relevani
written !eguhuv- histury or interpretive dosuments 1o accompany the exeeption. Therefore, cur
interpretation jg bassd upon Environmental Protection Agency (EPA) analyscs of feder) _
" rogulations, ‘thmglon Staty Depariment of Ecology institutional memory, and n wmmnn sense
approach ta regulat sty interpretation. .

The RCRA exeampt on for state and Sedneal gavernments wag provided brea s¢ state nnd
federally-awned farilives “will Aiways have'adenunte resources to condunt closure and pest-

* clasure care activities properly™ (4SFK1319%: Mgy 19, 1980), Therefore, under RCRA
requirements, there I no reason Lo impoesea financial assurance requirements nt the Hanford
Faciiliy because \he U. S. Deprroment of Encryy (USDOE), as a federal apency, is finsncially
secure, The Depanment concurs with the fedeml imerpretation and ther:fin s eoncludes that
USDOE, sy puit of tlic foderal Ruvesnent is, in itsell, Guancielly secure and inherently meets the
Lnayeial i wdsursieS wnd l'ubliuy reyuireineids of Clapicr 1 7303 WAC,

Additlonally, she EPA, in  order to differentiate between owner versus operator mponubnhty.
*changed its usage of the tarm ‘owncr/operator’ to ‘owner or operajor’ to indicate when EPA will
be satisfied by comphiance by cither party (but alid o indicats that the' agcncy may enfores ageinst
cither or beth)” (45FR33169; May 19, 1980). Since the Snancial require me:ts within the RCRA
regulations apply 10 the "owner or operator," these requircineints may. be sat‘stctorily fulfilicd by |
either the owner pr operstor. Az the Departmont alse uses tha term Yow ner or opssator” in eur
finaneial n.pun-b:!xty regulations, we will also be satisfied with aomphanu by wthsr the owner |
or operalor, or in the casa at Hanford, the co-oparators. Since, ag statec ab ave, we beliave
USDOE Already meets the financial requirements, we sce no TeA50D 10 n-qmro your compamu 18
alsa meet the financial requirements,

It iz, however, not oue pa:it!nll that all contractors (o the federnl or state: govermnent are exempt
from the fi mmml reqmrements. ‘This is obvious from the state-only excption to the exemprinn.
We believe our position is consistent with the EPA as they clarified that e governmental
exemprion apptics tn "State and Fedenlly-pmed Meilities” {emphasix aridecd] (ASFRITTIS; My
19,1980), ‘I'herefnre, the LA did not intend that all nzardous weste freflities involving the state
and federal govemment be exempted. Only facilities owned by the govarminent may quallly for
the federn! exemption, It is our interpretation tht the siate-only exception “vas added for similar
reasons. As antxample, a private company under contraet Lo the goverament, but conducting
dangsrous waste iresument, soraga, or disposal on the company’s property, would need to meet
the fyanclul reyuiranens, Tle sie-vuly exveptivi may alyo be spplial it stuatioas ne
contanplated by EPA becausc it may be applisd at a uuvanment-ownul facility, For exampls,

the government may chaose to vest all sperational responaibility in the contractér, including
financinl assurancc. This would be legitimalc ag we have interpreted thet the finonelal
requirementy may be fulfilied by elther the owner or eperatar.. As the Honford Faoility is owned

e .
’, "- < 0 v
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by the fedesal govémmm and it is willing 10 sccept financlal responcibility fur Jungsrous waste
inanagement operations, the Honford Fasility does not fit inte the catogory of facilities at which
wo would intorpret the state- only mcupmm te apply '

. In summary, he Department dou net mterpr:l the state's dmgerous waste financial requirements
to be applicable to your eompanics’ dangerous waste work at the Hunford Fucility. 1f should be
noted that this only reflieves your companiea fiom eomplying with the fnancial requirements. Jt
docs not relieve your companles from prepming clasure and postelosure plans. nor from closing
and/or pasteinsire of dangerous waste management units for which you are operationally
responsible In an environmeniaily protective mznner and ¢onsistent with Chapter 173-303 WAC,
Furthermore, although we do not belleve it Is required for your companles to pruvide finandsi
ugyurance dnd Habllihy proteciton, It Is our epinion that closure and pustclosurs vust cstitnatey
camtinue 1o be vuluable Information. We approciaie USDOE's willingness 1o provide such
esthnates in ﬂgh! of the govenuncital uxemption, We alsu cncuutage and appresialc your
support In providing such information,

It i3 understandable that the current language of WAC 173-303~620(1 )(¢) neods to bs c.lnnﬂnd

Therefors, during thie next revision to Chapier 173303 WAC, we will donslder modifications 10

this Inngunge that:would elarify tho Deportment's intent. Unul that tima, this letter will serva a5

our interpretation thal-financial aseurance and lisbllity protection: requqrem-uu will not ba {mpon‘d
“by the Departmenit on yuurtempmm.

Ifyou have qumiuns rngauding the futurs revison of the Dnngc.rous Whaste: mgulauom pleare
contact Mg, Loris Hewitr 11 (206) 407.6714, Questions regarding the applicanility of financial
_reguirements at the Hanfor 4 Facility should be dirscied 10 Mr. Jnr Witezak at (2U6) 407-7132.

Sinces ely,

'rom Eaton, Menaget Drusitia Butler, Manayer
Hazardous Waste and Toxics Reducrion Nuclenr Wasie Piogani
Wy
cc:  DanDuncan, LPA

ClifT Clark, USDOS

Tanya Bamnett, AC Office. 4

Moses Jamysi, Boc logy ] : .

WYY

R TIMEA T, Prugilte Brrtn__



