
IN THE MATTER OF: 

WESTERN REFINING 
SOUTHWEST, INC. 
Route 3, B'ox 7 
GaHup, New Mexico 87301 

ID # NMD000333211 

RESPONDE!'.'T 

§ 
§ DOCKET NO. RCRA~06-2009-0936 ' 
§ 
§ 
§ ·. 
§ 
§ 
§ 
§ COMPLAINT AND 
§ CONSENT AGREEMENT AND 
§ · FINAL ORDER . 
§ 

'.§ 

·COMPLAINT A..'IW CONSEI\'Pf AGREE:MENT AND FINAL ORDER 

The Director, Compliance Assurance and Enforcement Division, United States . . . 

Environmental Protection Agency, Region 6 ("EPA") as Complain~t, the Ne~ Mexico 

Environment Department (''NMED") as Plaintiff-Intervenor, ano Western ~efinfug Southwest, 
. . 

Inc., with a facility near Gallup, New .Mexico ("Respondent") in the above referenced action, 

have COlfSented to the terms of this Compl$t and Consent Agreement and Final Order 

("CAFO"). 

NOW THEREFORE, before the taking o(any testimony, without any adjudication of 

any issues of law or fact qerein, the parties agree to the terms of this CAFO. 

I. 
PRELThfiNARY STATEMENT 

1) This proceeding for the ~ssessment qf civil penalties and compliance order was instituted by 

EPA pursuant to Section 3008 of the Resource Conservation and Recovery Act (''RCRA"), . . . . . . . 
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42 U.S.C. § 6928 and is simultaneously cammenced and concluded through the issuance of 

this CAFO under 40 C.P.R.§ 22.13(b) and 22.18(b)(2) and (3). 

2) .NMED and Respondent agreed to settlement ofNMED's ac~on before the filing of a 

complaint and, thus, NMED simultaneously commences and concludes its action pursuant 

to Rules 22.13(b) and 22.l8(b) of the Consolidated Rules ofPractice Gove~g the 

Administrative Assessmen.t of Civil Penalties, lssuatice of Complian® or Corrective Action 

Orders, an~ the Revocation, Termination or Suspension ofPennits (the "CROP"), 40 C.P.R. 

§ § 22.13 (b) and 22.18(b ). NMED is the designated State Agency responsible for carrying 

out the RCRA program in New Mexico. The State ofNew Mexico's authority to implement 

the base RCRA program is the New Mexico Statutes 1978 Annotated (NMSA). Sections 

74-1-8 and 74-4-4 (as amended). The New Mexico Administrative Code ("NMAC") 

Title 20, Chapter 4, Part 1, was promulg~ted and adopted under the NMSA, Hazardous 

Waste Act. .The NMAC incorporates by reference certain sections of the federal hazardous 

waste regulations found in Title 40, Code of Federal Regulations {40 C.P.R.). N~D hereby 

joins as a ·party of interest pursuant to 40 C.F .R. § 22.11 (a), because it has an interest relating 

to the cause of_ action, this final order wo~d impair its ~ility to protect its interest, and 

no existing PartY adequately represents its interests. All parties consent to NMBP's joinder 

in this proceeding. 

3) R~pondent admits the jurisdictional allegations herelli; however, Respondent neither admits 

nor denies the specific factual allegations and conclusions oflaw contained in thi_s CAPO .. 

This CAFO states a daim upon which relief may be granted. 

4) Respondent explicitly waives any right to contest the allegations and its right to appeal the 

proposed final order contained in this CAFO, and.'waives all defenses which have been raised 

or· could have. been raised to the claims set forth iti the CAPO. This CAFO shall not be 
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admissible against Respondent in a civil proceeding unless the proceeding is brought by EPA 

and/or Respondent-Intervenor to ~nforce this CAFO .. 

5) This CAPO resolves only those claims of EPA and the NMED for the violations which 

are alleg~d her~in. 

6) Respondent co.nsents to the issuance of the CAFO hereinafter recited and consents to the 

assessment and payment of stated civil penalty in the amount and by the method set out 

in this CAFO. 

II. 
· FlNDINGS OF FACT AND CONCLUSIONS OF LAW 

7) Western Refining Southw:est, Inc. ("Respondent'') was qualified to do business in the State of 

New Mexico on Februitry 20, 1974. Respondent is an Arizona Corporation. 

8) Respo?dent owns and operates a petroleum refinery in Jamestown, New Mexico, 

approximately 17 miles East of Gallup, New Mexico. 

9) Respondent is a "person" as the tenn ·is defined in Section 1004 (15) ofRCRA, 42 U.S. C. 

§ 6903 (15), NMAC § 20.4.1.100 [40 CFR § 260.10]. 

1 0) Respondent is the "owner" and "operator" of the facility-described, above, as those terms 
. . 

are define~ at NMAC § 20.4.1.100 [40 CFR § 260.10]. 

11) Respondent is a "Large Quantity Generator" ~f ~ardous waste as that tenn is_defined 

·in NMAC § 20:4.1.100 [40 CFR §-260.10). Respondent's EPA Identification N~ber 

is NMD000333211. 

12)Respqndent's operations, along with all Respondent-owned contiguous land and structures, 

other appurtenances and iniprovements on Respondent -:Owned land, is a "facility" as the 

term is defined in the New Mexico Administrative Code ("NMAC") § 20,-4.1.100 

[Title 40 Code of Federal Regulations ("CFR") § 260.10]. 

3 

i 
! 
I 

I 
. I 

I 
I 

I 



' I 

Docket No. RCRA-06-2009-0936 

13) Pursuant to RCRA 3007(a), 42 U.S.C. § 6928, on September 11-13,2007, Representatives 

of EPA conducted a RCRA Compliance Evaluation Inspection (Inspection) at Respondent's. 

facility. Respondent engaged in written and oral exchanges of infonnation with EPA on a 

voluntary basis thereafter r~lating to RCRA compliance issues at Respondent's facility. 

m. 
EPA VIOLATIONS 

14) Complainant incorporates by reference the ~ts, allegations, and conclusions of law 

contained in paragraphs 1-13 of this Complaint and CAPO. 

EPA VIOLATION I -LAND-DISPOSING PROIDBITED HAZARDOUS WASTE 

15) During the Inspection, EPA- Representatives obse:r:ved two Benzene/ Air Stri.pP.ers and an 

American Petroleum Institute ("API") oillwaterseparator (known as the "New APl 

Separator"). 

16) Respondent's Representatives stated that the New API Separator treats the facility's process 

was~ewater to remove oily secondary materials. Respondent's Representatives stated that 

oily secondary materials that are removed from the New API Separator are routed to tanks · 

for storage. Respondent's Representatives stated that the wastewater from the New API 

Separator is p1U11:ped to the top of the Belizen.e Strippers. The water flows down through the 

strippers While air is blown upward to remove b.enzene from the wastewater. Respondent's 

Representatives stated that after the wastewater flows throtmh the Benze1:1e Strippers, it is 

discharged to Aeration Lagoon #1. ("AL-l"). 

17) During the Inspection, EPA Representatives observed the. pipe that discharges flows from 

the Benzene Strippers to Air I.· . 

'-------~-----·-----·--···---------·----·---·-·· -· .. .. .... .. . . ..... -····-·-···------·-·--·-·-··---···-··-· 
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18) During tl;le Inspection, Respondent's Representatives provided the EPA Representatives 

with analytical data showing the concentration of Benzene in water dis_charged to AL-l. 

T~e data indicated that the concentration of Benzene was'4.4 milligrams per Liter (mg!L). 

19) During the-Inspection, .f;PA Representatives observed another pipe that discharges into AL-l. 

The pipe was discharging li_quids at the time of the observation. 

?O) Respondent's Representativ~s stated that the pipe was the Overflow Pipe from the New 

API Separator. ·Respondent's Representatives stated that when wastewater flow to the 

New API Separator exceeded the unit's ability to process the volume, the overflow was 

directly discharged to AL-l. The Overflow Pipe was removed from service the week 

of January 5, 2009, and overflows since that time have been routed to a semi-

permanent/temporarjr tank. 

21) During the Inspection, Respondent's Representatives provided the EPA Representatives 

with analytical data showing the concentration of Benzene in wastewater discharged from 

the New ~I Separator. The data indicated that the concentration of Benzene was· between 

11.0 and 16.0 mg!L. 

22) The wastewater being discharged to AL-l was being "disp~sed" as that term is defined at 

NMAC § 20.4.1.200 [40 CFR 261.2], by being discarded into a surface ·impoundment, a 

iand~based, unit. 

23)The wastewater is therefore a "solid waste" as that term is defined at NMAC § 20.4.1.200 

[40 CFR261.2]. 

24) A solid waste which contains benzene in concentrations above 0.5 mgtL is also a 

"hazardous waste~ as th.atterm is defined at ~C § 20:4.1.200 [40 C~R 261.3], carries 

the characteristic'oftoxicity, and has theBPAHazardous W~te Number-ofD018 v,s listed 

.in NMAC 20.4.1.200 [40 CFR § 261.24]. . . . 
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25) Pursuant to the Land Oisposal Restrictions at NMAC § 20.4.1.800 (40 CFR § 268.40] and 

RCRA § 3004, untreated hazard9us waste with the toxicity characteristic of benzene (D018} 

is prohibited from land disposal unless it meets the treatment staiJ.dards listed in NMAC 

§ 20.4.1.800 [40 CFR § 268.40 & 268.48]. 

26) Respondent failed to comply with the Land Disposal Restrictions listed in Paragraph25, 

above. 

27) Therefore, Respondent violated NMAC.§ 20.4.1.800 [40 CFR § 268.40], by land disposing 

untreated hazardous waste . 

. EPA VIOLATION II- OPERATING A SURFACE IMPOUNDMENT WITHOUT A RCRA 

PERMIT 

28) As presented in Violation I above, during the Inspection, EPA Representatives observed 

wastewater from the New API Separator and wastewater from the benzene strippers being 

discharged into AL-l. 

29) AL-l is a. "Surface Impoundment" as that term is defined at NMAC §. 20.4.1.1 00 [ 40 CFR 

§ 260.10]. 

30) AL-l is a ''Hazardous Waste Management Unit", as that term is defiried at NMAC 

§ 20.4:1.100 [40 Cf'R § 260.10]. 

3I)'Pursuant·to NMAC20.4.L900 & 90.1 [40 C.F.R. § 270.1, 270.10,& 270.~7 & RCRA § 3005 

& 3004], owners and operatorS ofbazardous waste management units must have permitS 

during the active life of the facilities. Owners/operators of surface impoundments must have 

post-closure pe~ts, file a part B permit application, and meet the specific requirements-

minimum technology requirements ("MTR") - for surface impoundments. 

32) At the time of the Inspection, Respondent did not have a RCRA Permit to operat~ the surface 

impmmdment for hazardous waste management, and the impoundment did not meet MfR. 

L __ 
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33) Therefore, Respondent violated NMAC 20.4.1.900 & 901 (40 C.P.R. § 270.1, 270.10, 

& 270.17 & RCRA § 3005 & 3004]; by failing to have a RCRA Permit. 

EPA VIOLATION Ill-STORING HAZARDOUS WASTE IN TANKS WITHOUT A RCRA 

PERMIT 

34) During the Inspection, EPA Representatives obserVed two storage tanks Z-84-Tl and 

Z-84-TZ. 

35) Respondent's Representatives stated that tanks Z-84-TI and Z-84-1'2-were storing oily 

wastewater ...... specifically, oil-bear~ hazardous secondar?' materials that were recovered· 

from an overflow event from the New API Separator into Aeration Lagoons AL-l and AL-2, 

and Evaporation Pond 1. 

36) Respondent's Represen~tive stated that the spill occtirred in August 20~5. 

_37) In Respondent's Jetter to EPA, dated October 24, 2007, Respondent stated that the material . 

. stored in tanks Z-84-T1 and Z-84-T2 was recovered oil from Respondent's lagoons and · 

ponds and that the material was being sent to the Motiva Refinery in Norco, Louisiana for 

recycling. Respondent provided analytical results of samples t~en on September 17, 2007, 

of the material stor~d in tanks Z-84-Tl and. Z-84-t2. The analytical data indicated that the 
. . 

materials contained be~ene at a conc~tration of 21 mg!L. 

38) Pursuant to }JMAC 20.4.1.209 [ 40 C.P.R. Section 261.4(a)(12)(ii)J~ oil~bearing hazardous 

secondary materials generated at petroleum refineries are notsolid wastes if they are< 

·returned .to the refimng process; without first being accmnulated speculatively. 

39)Pursuantto NMAC § 20.4.1.200.[40 CFR 261.1(c)(8)], a material is "accumulated . . . . 

speculatively" if75% of the material has not been recycled during the calendar year . . 

(commencing-on January 1). 
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40) The oil-bearing hazardous secondary materials stored in tanks Z-84-Tl and Z-84-T2 were 

generated in August 2005 and were still being stored on site during_ the time of the Inspection 

in September 2007. The material subsequently was sent to the Motiva Refinery in Norco, 

Louisiana for recycling by the end of 2007. 

41) At the time of the Inspection, Respondent could not provide documentation that 75% of the 

. ·material had been recycled. 

42) Therefore, the materials referenced in Paragraphs 35- 37, above, are not excluded from· the 

definition of solic! waste, and are, therefore "solid wastes" as that term is defined at NMAC 

§ 20.4.1.200 [40 CFR 261.2]: 

43) The materials referenced in Paragraphs 35-37, above, are also ''hazardous waste" as that -, . . " . 

term is' defined at NMAC § 20.4.1.200 [40 CFR26l.3], because they contain benzene 

in concentrations above 0.5 mg/L. These material$ exhibit the characteristic of toxicity, 

and~ the EPA Hazardous Waste Number ofDOIB. as listed in NMAC 20.4.1.200 

[40 CFR § 261.24] . 

. 44) Tanks .?:-84-Tl and Z-84-T2 ar~ a "Hazardous Waste Management Unif', as that term 

. is defined at NMAC.§ 20.4.LIOO [40 ·cFR § 260.10]. 

45)Pursuant to NMAC20.4.1.900 & 901 [40 C.F.R. § 270.1 & 270.10], owners/operators of 
. . 

hazardous waste storage 'units [tanks] must have a pennit d~g th~ active life of the units 

unless they meet the requirements for ~xemption in NMAC 20.4.1.300 [40 C.F.R. § 262.34J. 
. -

· 46)Pursuant to the permit exemption requirements in NMAC 20.4.1.300 [40 C.F.R. § 262.34], · 

large quantity generators of hazardous waste may store hazardous waste in. tanks for less 

'than ninety days, without a permit, provided that the tanks meet the req-uirements of 

?:-JMAC 20.4.1.600 [40 C.F.R § 265, Subpart J]. 
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47) T~ Z-84-Tl and Z:.84-T2 were not built and/or designed as hazardous waste storage 

tanks and do not meet the requirements ofNMAC 20.4.1.600 [40 C.F.R. § 265,Bubp~rt J]. 

48) On January 1, 2007, the materials stored in i:anks Z-84-Tl and Z-84-1'2 became solid wastes 

and hazardous wastes as described in paragraphs 42 and 43, above. ·· 

49) At the time of the Inspection, Respondent was Storing hazardous waste·for longer than 

ninety days. 

50) Therefo.t:e, Respondent failed to meet the permit exemption requirements in NMAC 

20A,1.300 [40 C.F.R: § 262.34]. 

· 51) Respondent does not have a RCRA pennit. . 

52) Therefore; R~spondent failed to meet the requirements ofNMAC 20.4.1.900 & 901 

[ 40 C.F.R. § 270.1 & 270.1 0], by failing to obtain a RCRA permit. 

EPA VIOLATION IV- OPERATING A WASTE PILE WITHOUTA RCP..A PERlvllT 

53) During the Inspection, EFA Representatives observed a concrete pad used for cleaningheat 

exchanger bundle [tubes]-: (the "Bundle Cleaning Pad"). EPA Representatives further 

observed a pile of unknown material on the Bundle Cleaning Pad and a heat exchanger· 

bundle lying on top of the pile. 

54) E:P A Representatives observed that sludge had fallet:~ off the h~ exchanger bundle onto 

t{lepile 

55) Respondent's Representatives stated they did not lmow what the pile of material was at the 

~me when the EPA Representatives observed it, but later sta~d that the material was soil 

which was excavated near the Acid Soluble Oil ("ASO") neutralization drum in the 

.t\.lkylation unit- ASO soil. 

56) In Respondent's October 24, 2007letter to EPA, Respondent reaffirmed that the material 

was ASO soil. 
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57) The ASO soil described above, is a "solid waste" as that term is defined at NMAC 

§ 20.4.1.200 [40 CPR 26L2J. 

58) Pursuant to NMAC20.4.~.200 [40 CFR § 261.32}, waste generated from cleaning heat 

exchanger bundles, at petroleum refineries, is classified by EPA as a hazardous waste 

from a specific source and has the EPA Hazardous Waste Number of KOSO. 

59) Pursuant to NMAC 20.4.1.~00 [ 40 CFR § 261.3(a)(2)(iv)], a mixture of a solid waste 

and a waste listed in 20.4.L200 [40 CFR § 26L32], is also a listed hazardous waste . 

60) Therefore the ASO soil is a hazardous waste. 

61) Respondent's Representatives stated that Responaent also dewaters Sludg:e from the 

New API Separator on the Bundle Cieaning Pad. 

62) Pursuant to NMAC 20.4.1.200 [40 CFR § 261.32], waStes generated from APT Separator 

Sludge, at petroleum refineries, is -classified by EPA.as a hazardous waste from a sp~cific 

source and has the EPA Hazardous Waste Number of KOSI. 

63)The ASO soil and the API Separator Sludge. are manBged as hazardous waste piles, a 
. . 

«hazardous waste management unit" as that term is defined atNMAC § 20.4.1.100 

[40 CFR § 260.10].. 

64)Pursuantto NMAG 20.4.1.900 & 901 {40 C.F.R: § 270.1, 270.10, & 270.18 and RCRA 

§ 3005], owriers and operators of hazardous waste management units must have pe~its 

. during the active life of the facilities. Owners/operators of waste piles must have post-

~losure permits, file a part B permit application, and meet the specific technical 

requir~ments for waste piles. · 

65) Respondent does not have a RCRA permit and Respondent's waste piles do not meet 

the techniCal requirements. 

L~-· ·--
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66) Therefore, Respondent has violated NMAC 20.4.1.900 & 901 (40 C.F.R. § 270.1; 270.10, 

& 270.18 and RCRA § 3005] by .failing to obtain a RCRA permit. 

EPA VIOLATION V -STORING HAZARDOUS WASTE WITHOUT A PERMIT 

67) During the Inspection, EPA Representatives observed an open, unlabeled container ("drum") 

of oily material near the Bundle Cleaning Pad. 

68) Respo!}dent's Representatives stated that the drum con"4tlned s•udge fr~m the weir box of 

the New API Separator. 

69) Pursuant to NMAC ~0.4.1.200 [ 40 CFR § 261.3], sludge generated from primary 

·oil/water/solids separation, at petroleum refineries, is classified byEP.A as a hazardous waste 

frqm a non-specific sotl!ce and has the EPA Hazardous Waste Number ofF037. 

70),Pursuant to the permit exemption requirem~nts in NMAC 20.4.1.300 [40 C.F.R. § 262.34], 

. l~ge quantity generators ofha:zardous waste may store hazardous waste in containers 

without a permit as long as the contain.ers are labeled with the words '"Hazardous Waste" and 

marked with the date upon.which accu!nulation[storage] began, and the generator complies 

with container storage requirements ofNMAC 20.4.1.600 [ 40 C.F.R. § 265, Subpart I] 

(keeps containe~ closed). 

71) Respondent did not label the druin with the words "Hazardous Waste", did not mark the 

. date that accumulation began; and did not close the drum. 

7.2) Therefore, Respondent failed to meet the permit exemption requirements in NMAC 

20.4.1.300 [4Q C.F.R. § 262.34]: 

73) Respondent does not have a RCRA permit 
. . 

74) Therefore, Respondent failed to me~tthe requirements ofNlyfAC 20.4.1.900 & 901 

[40 C.F.R. § 270.1 & 270.10], by .failing to obtaiD.a RcRA permit. 

EPA VIOLATION VI- FAJJ;ING TO MAKE HAZARDOUS WASTE DETERMINATIONS 

11 
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7 5) During the Inspection, EPA Representatives observed "super sacks" of charcoal filter 

material, which had been removed from the Thiosulfate Unit, being stored at the less-than­

ninety-day hazardous waste storage area. 

76) Respondent's Representatives did not have analytical data which could identify the 

hazardous characteristics of the material identified in Par~graph 75, nor did they have 

documentation that could attest to its potential listing as a hazardous waste. 

77) During the Inspection, EPA Representat_ives also obseryed a leaking vae~um truck 

contaminating surface soil. 

78) Respondent's Representatives did not ~ow the identity of the material that was leaking 

from the vacuum truck. 

79) The materials identified in Paragraphs 75 - 78, !!hove are "solid waste" as that tennis 

defined at NMAC § 20.4.1.200 [40 CFR261.2]. 

80)PursuanttoNMAC § 10.4.1.300 [40 C.F.R:§ 262.11], a person who generates a solid waste, 

· must determine if that waJe is a hazardous waste. 

8l)'Pursuantto NMAC § 20.4.1.300 [40 C.P.R.§ 262AO], a generator must keep records of 

hazardous waste determinations for tbree years. 

8Z) Respondent bad not made hazardous waste determinations on the two waste streams 

· identified in Paragraphs 75 - 78, above, and/or had not kept records of hazardous waste 

determinations. 

83) Therefore, Respondent .Pas failed to meet the requirements ofNMAC § 20.4.1.3 00 

[40 C.P.R.§ 262.11] and/or NMAC § 20.4.1.300 .[40 C.F.R. § 262.40]. 

EPA VIOLATION VII- TREATING HAZARDOUS WASTE Wf!HOUF A RCRA PERMIT 

84) During the ~ection, EPA Representatives observed two Benzene/ Air Strippers used by 

Respondent to remove -benzene from containinated process wastewa~er .. 

12 
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8 5) The-Benzene/ Air Strippers are used by Respondent for ''treatmenf' of hazardous waste, 

·as that tetm is defined at NMAC § 20.4.1:100 (40 CFR § 260:10). 

86) The Benzene/Air Strippers are a "Hazardous Waste Management Unit'', as that term is 

defined at NMAC §20.4.1.100 [40 CPR§ 260.10l 

87)Pursuantto NMAC 20.4.1.900 [40 C.F.R. § 270.1, 270.10 and RCRA § 3005], owners and 

operators of hazardous wast~ management units must have permits during the active life of 

the facilities, UQless they .. meet the requirements for exemption in NMAC 20.4,1.300 

[40 C.F.R. § 262.34]. 

88) Pursuant to the permit exemption requirements in NMAC 20.4.1.300 (40 C.F.R § 262.34], 

large quantity generators of hazardous waste may store [and treat] hazardous. waste in 

containers· or tanks for less than nineo/ days, without a permit, provided that the containers 

and/or tanks meet all of the r~uirements listed in this subpart, including h'MAC 20.4.1.60_0 · 

[40 C.P.R.§ 265, Subpart]] for containers and 20.4.1.600 [40 C.P.R. §·265, .subpart J] 

for tanks. 

89) The. Benzene/ Air Strippers do not _meet the definition of "container(s)" as that term is defi~ed 

atNMAC'§ 20.~.1.100 [40 CFR § 260.10]. 

90)The Benzene/Air Strippers do not meet the defrnitjon oftanks as described atNMAC 

:- 20.4.1.600 (40 C.F.lt § 265, Subpart J]. 

91) Therefore, Respondent bas failed to meet the permit exemption requirements in NMA.C 

20.4.1.300 [40 C.P.R.§ 262.34] . 

. 92) Respondent does not have a RCRA permit. . 

. 93) Therefore, Respondent failed to meet the requi,rements ofNMAC 20.4.1,900 & 901 

[40 C.P.R. § ·270.1.& 270.10], by failing to obtain a RCRA permit. 

---~----
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EPA VIOLATION VIII~ FAILING TO MEET SOLID WASTE EXCLUSION 

REQUIREMENTS. 

94) At the time of the Inspection, Respondent's representatives stated that oil-bearing hazardous 

secondary materials were bemg stored on site. 

95) Respondent's Representatives stated that oil-bearing hazardous secondary materials are 

recycled off-site at the MotivaRefinery·in Norco, Louisiana. 

96) Pursuant to NMAC 20.4.1.200 (40 C.F .R. § 261 A( a)(12)], oil-bearing hazardous secondary 

, materials generated at a petroleum refinery which are inserted back into the refining process 

(thermal cracking/coking units) are not solid wastes. 

97) However, to enjoy the above stated e~clusion, Respondent must keep documentation to 

demonstrate that the coke·products do not 6chibit a pharacteristic of hazardous waste. 

9&) At the time of the Inspection, ReSpondent did not have ·analytical data to show that the 

col_<.e products did not exhibit a characteristic of hazardous waste. 

99) Therefore, Respondent failed to meet the solid waste exclusion requirements for oil-bearip.g . . - . 

. hazardous secondary materials. 

IV. 
COMPLIANCE ORDER 

1 00) Pursuant to 42 U.S.C. § 6928, ~e~ondent is· hereby ORDERED to take the following 

actions and provide evidence of compliance within the time period specified bel.ow: 

A. · Respondent, pursuant tci RCRA regulation, shall provide ~ocwnentation 

demonstrating completion of the selected remedy at AL-l and AL-2 in accordance with 

the plan and schedule established in a Lagoon Corrective Measures Iniplementation 
... t • • 
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· Workplan1 when approved by NMED. The Respondent has submitted a workplan for the 

closure of AL-l and AL-2 to NMED, another submission is due on or before July 31, 

2009. The Lagoon Corrective Measures Implementation Workplan must be approved by 

NMED. The Respondent must comply with all NMED's requirements for closure 

including any established schedules: NMED will respond to the submitted Lagoon . . 

Corrective Measures Implementation Workplan withii::! the timeframe outlined iri20.4.2. 

NMAC. Upon NMED approval, all deadlines, work/design requirements,.and sampling 

and'monitoring requirements in the Lagoon Corrective Measures· ~plementatioil 

· W~rkplan shall becorne.part of, and enforceable under, this CAPO. 

B. ~espondent shall cease the operation of, and dismantle, all existing Benzene/Air 

Strippers at its facility. All Benzene Strippers must be pernianently removed from 

. service within 90 days of demonstrating that the upgraded wastewater treatment system 

is·.achievmg treatment criteria as specified in an approved Process Design Report for 

Wastewater Treatment Plant Workplan (described in paragraph C below). 

C. Respondent shall design, construct, properly permit, and commence operation of · 

an upgraded wastewater treatment system as approved by NMED and the New Mexico 

Energy, Minerals and Natural Resource Department; Oil Conservation Division.("OCD") 

and that is capable of treating all wastewater in accordance with the"s~hedule established 

· in a Process Design Report for Wastewater Treatment Plant. Workplan2 when approved 

by the N.MED and the OCD. The Respondent submitted, on May 30,2009, a Process. 

Design Report for Wastewater Treatment System :W orkplan for NMED and OCD 

1 Respondent has informed EPA that this will be the title of the described Workplan. Any change in title of the 
Workplan shall not circumvent the obligation to submit the descn'bed Workplan. 

2 Respondent has infonned EPi6.. that this will be the title of the described Workplan. Any ch~ge in title of the 
Work-plan shaU not circumvent the obligation to submit. the described Workplan. 
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approval for ·the design and cons~ction of the upgraded wastewater treatment system. 

Upon.NMED and OCD approval, all deadlines, work/design requirements, and sampling 

and monitoring requirements in a Process Design Report for Wastewater Treatment 

Sys~em Workplan shall become part of, and e.nforceable under, this CAFO. 

D. Respondent shall,. within 30 days following the effeeJive date of this CAFO, 

submit to NMED for approval an Interim Measures Workplan for ceasing the disch~ge 

of any hazardous wastewater to any surface impoundment, unless such discharge 

complies with applicable RCRA standards. Discharge· of any hazardous wastewater to 
. I 

any surface impoundment shall cease within 120 days following N.MED's approval of 

the Interim Measures Workplan, U.nless such discharge complies with applicable RCRA 

requirements. If air strippers are used during this interim period under the approved 

Interim Measures Workplan, this CAFO shall constitute authorization, for purposes of · 

RCRA compliance, for such air strippers. How~er, all" air strippers shall be subject to 

the removal described in paragraph ·B (except for dismantling) once the upgraqed 

. wastewater treatment system is achieving treatment criteria as specified in an approved 

Process Design Report for Wastewater Treatment]>lant.Workplan. All deadlines, 

work/design requirements, and sampling and monitoring requirements in _the Interim 

Measures Workplail, as approved by NMED, shall become part Qf.· and enforceable 

under, this CAPO. 

E. Western shall commence operation of the upgrad~ wastewater treatment system 

by a date certain establis~ed in the approved Process Design Report for WaStewater 

Treatment System Workplan. The tanks and ancillary eq~pmen.t in the upgraded · 
. . 
wastewater treatment system that are in operation downstream of the API Separator shall 

be compliant with 40 C.F.R § 262:34(a) (R.CR.h Permit Exemption Requirements for 

1'6. . 
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Generators) and Respondent, if needed, shall secure .any necessary perm.itting. Upon 

commencing operation of the upgraded wastewater treatment system, Respondent shall, 

at the same time, conunertce operation of a diversion tanl~ system to handle wastewater· 

that does not ~eet discharge standards from the above described upgraded wastewater 

treatm~nt system. The construction of the diversion tank system shall be addr~ssed in the 

Process Design Report for Wastewater Trea1ment System Workplan which must be 

approved by NMED and OCD; Upon Nlv1ED and OCD approval, all deadlines, 

work/design requirements, and sampling and monitoring requirements in a Process 

Design Report for Wastewater Treatment System Workplan shall become part of, and 

enforceable under, this CAFO. 

F. In regard to the upgraded wastewater treatment system and diversion tank syst~m, . 

as described in paragraphs 1 00 C arid 1 00 E, Respondent shall ~e respo~sible for the 

proper design, construction. and, if needed, permitting of all associated tanks, pipes, Blld 

ancillary equipment, in additjon to, and including, the upgraded waste water treatment 

system and diversion tank system. The tanks and ancillary equipment jn the upgraded 

wastewater treatment system that are in operation downstream of the API Separator and 
•. ' . 

any diversion tank that is in operation downstream of the API Separator shall be 

compliant with40 C.F.R. § 262.34(a) (RCRA Permit Exemption Requirements fur 

Generators) and Respondent, if ne~ed, shall secure any necessary permitting. · 

G. Respondent shall limit volatile organic ("VO") air emissions from the up~ded 

wa.ste water treatment system described in paragraph 1 00 C and 1 00 E to the limits in 40 

CPR 265 subpart CC. If after the upgraded wastewater treatment system is operable, 

Respondent exceeds this RCRA air emission level, Respondent shall, within 90 days 

· · from. the date on w~ch R~spondent becomes aware that it is exceeding this RCRA air 

17 
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emission level, submit a VO Air Emissions Workplan for review and approval to NMED 

for the design and construction of a mechanism to capture, treat, and/or recycle the 

benzene air emissions from the waste water treatment system. Upon NMED approval, all 

deadlines, work/design requirements, and sampling-and monitoring requirements in the 

VO Air Emissions Workplan shall become part of, arid enforceable under, this CAFO. 

H. In order to ·financially assure the closure of AL-l and AL-2 and the removal of the 

benzene stripjJers under this CAFO, Respondent shall establish and provide financial 

assUl'a:q.ce for the benefit of the EPA utiliZing one of the financial mechani~ms established 

pursuant to the New Mexico authorized hazardous waste regulations. Respondent shall 

provide to EPA and NMED a detailed written cost estimate, including supporting 

documentation, for the work within 60 days of the effective date of this CAPO. If 

Respondent already utilizes the corporate financial test or the corporate guarantee for any 

'environmental obligations or financial assurance it is required to meet or provide to the 
. ' . 

State ofNew Mexico, Respondent shall submit to New Mexico. an updated financial 

mechaQisi:n. Respondent will provide the financial assurance or ~pdate the existing 

financial assurance mechanism within 30 days of EPA's approval of the cost estimate. 

1 01) ·rn all instances ih which this CAPO requires wri~n submi.ssions to EPA and NMED, 

each submission must be accompanied by th~ following eertification signed by a 

"r~sponsible official:" -

I certify that the information contained in or accompanying this 
. submission is true, aootira:te and complete, As to those identified 
portions of this submission for which I cannot personally verify the 
tru¢. and accuracy, I certify as the company official having supervisory · 
responsibility for the persoo(s) who, acting upon my direct instructi!)ns, 
made the verification, that this information is-true, accurate, and complete. 

18 
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For the pmpose of this certification, a "responsible official" of a Respondent means a 

person .with the authority to bind Respondent as to the truth, accuracy, and completeness 

of all certified information. 

1 02) All documentnequired under this CAPO shall be sent to the following persons: 

Joel Dougherty (6EN-HE) 
Hazardous Waste Enforcement Branch 
U.S. EPA Regjon 6; Suite 1200 
1445 Ross Ave. 
Dallas, TX 75202-2733 

Chief 
Hazardous Waste Bureau 
New· Mexico Environment Department 
2905 Rodeo Park Drive East, Building 1 
Santa Fe, NM_ 87505-6303 

A. PENALTY PROVISIONS 

EPA PENALTY 

v. 
crvn, PENALTY AND 

TERMS OF SETTLEMENT 

· 1 03) Pursuant to the authority granted in-Section 3 008 of RCRA, 42 U.S.C. § 6928, and upon 

consideration of the entire record·herein., including the above referenced Findings of Fact 

and Conclusions of Law, whicli are herel?y adopted and made a part hereof, and upon 

consideration of the extent of deviation from the statutory or regulatory requirement, the 

duration ofth~ violations, the economic benefit derived from non.:.compliance, and the 

Respondent's compliance history and/or good faith efforts to comply with the applicable 

regulations, and the October 1990 RCRA Civil Penalty Policy (as reyised ~n 2003), it is 
. . 

ORDERED that Respondent be assessed a civil penalty of Seven H;undred Thirty Four 
. . 

Thousand and Eight Dollars and No Cents ($734,008.00) . 

. 19 

! . i 
j 
I 
i 

I 
I 
I 

I 
I 
I 
i 
! 
! 
i 
j 



' I 

Docket No. RCRA-06-2009-0936 

104) Within sixty (60) days of Respondent's receipt ofthis fully executed CAFO, Respondent . 

shall pay the assessed civil penalty by cashier;s or-certified check, made payable to 

"Treasurer, Unit~d States of America, EPA - Region 6" or in one of the alternatives· provided 

.in the collection information section below: 

A. CHECK PAYMENTS: 

U.S. Environmental Protection Agency 
Fines and Penalties 
Cincinnati Finance Center 
PO Box 979077 
St. Louis, MO 63197-9000 . 

B. WIRE TRANSFERS: 

Wire transfers should be directed to the Federal Reserv.~ Bank of New York 

Federal Reserve Bank ofNew York 
ABA = 021030004 · 
Account= 68010727. 
SWIFT address = FRNYUS33 
33 Liberty Street 
NewYork,NY 10045 

Field Tag 4200 of the Fed wire messag~ should read "D 680 I 0727 Environmental 
Protection Agency'' 

C. OVERNIGHT MAIL: 

·u.s. Bank 
1005 Convention Plaza 
Mail Station SL-MO-C2GL 
St.Louis, MO 63101 
Contact: Natalie Pearson 

0 314-41 &-408'7 

D. ACH (al~o known as REX or remittance express) 

Automated Clearinghouse (ACH) for receiving U.S. currency 
PNCBank 
808 17th Street, NW 
Washington, DC 20074 
Contact- Jesse White 301-887-6548 . 
ABA= 051036706 

20 ' .. 



Transaction Code 22 - checking 
Environmental Protection Agency 
Account 31 0006 
CTX Fo1n1at 

E. ON LINE PAYMENT: 

Docket No. RCRA-06-2009-0936 

There is an On Line Payment Option available through the Dept of Treasury. 
This payment option can be accessed from the infOrmation below: 

WWW.PAY.GOV 
Enter ''sfo 1.1" in the search field; 
Open form and complete required fields. 

1 05) The case name and docket number Cin the Matter of Western Refining Southwest, Inc., 

Docket No. RCRA-06-2009-0936) shaH be clearlv typed on the check to ensure proper 

credit. ·Respondent shall send simultaneous notices of such payments, inclurung copies 

of the money order, cashier's check or certified check to the following: 

Lorena S. Vaughn (6RC-D) 
Regional Hearing Clerk · 
U.S. EPA - Region 6 
1445 Ross Avenue 
Dallas, TX 75202-2733 

Ragan Broyle,s (6EN-H) 
AsSociate Director, HazardoUs Waste Enforcement Branch 
U.S. EPA- Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-273~ · 

David Edelstein (6RC-ER~ 
RCRA Legal Branch 
Office of Regional Counsel 
U.S. EPA- Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 

lOg) Your adherence to this request will ensure proper credit is given when'penalties are 

received in the ~egion. 
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1 07) Pursuant to 31 U.S.C. § 3717 and"40 C.F.R. § 13.11, unless otherwise prohibited by law, 

EPA will assess 'interest and late payment penalties on outstanding debts owed .to the 

United State,s·and a chargeto cover the costs of processing and handling a· delinquent claim. 

Interest on the.civil penalty assessed in this CAFO will begin to accrue on the effec~ve _date 

of the CAFO and will be r:ecovered by .EPA on any amount of the civil penalty that is not 

paid within sixty (60) c~endar days of the effective qate of the CAPO and will be assessed at 

the rate of the United States T~ury tax and ·loan rate in accordance with 40 C.F.R. 

§ 13 .11 (a). Moreover, the costs of the Agency's administrative handling of overdue debts 

wiH be charged and assessed monthly thro~ghout the pez1:od the debt is overdue. 40 C.P.R. 

§ 13.ll(b). EPA will also assess a $15.00 administrative handling charge for administrative 

costs on unpaid penalties for·the finit thirty (30) day period after the payment is due and an 

additional $15.00 for eac~ subsequent thirty (30) day period the penalty remains unpaid. 

In addition, a penalty charge of up to six percent per year will be assessed monthly on ariy 

portion of the debt which remains delinquent more than ninety (90) days. 40 C.F.R 

§ 13.11 (c).· Should a penalty charge on the debt be required, ·it shall !iccrue from the first day 

· payment is delinquent 31 C.P.R. § 901.9(d). Other penalties for failure to make a payment 

may also apply. 

NMED PENALTY 

1 08) · l'{MED does not ~eek .~ pimalty upon consideration of the entire record herein, including 

. the above referencedFindings ofFact and Conclusions of Law. 

B. GENERAL PROVISIONS 

PARTIESBOUNJ) 

109) The provisions of this CAFO shall apply to and be binding upon the parties to this action, 

their officers, directors, agents, employees, successors, and assigns. The undersjgned . . 

. 22 
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representative of each party to this CAPO certifies that he or she is fully au~orized by the 

party whom he or she represents to enter into the terms and conditions of this CAFO and to 

execute and to legally bind that party to it 

STIPULATED PENALTIES 

I 10) In addition to any other remedies or sanctions available to EPA, if Respondent fails or 

refuses to comply with any provision of this CAPO, Respondent shall pay stipulated 

penalties in the following amounts for each day during which each failure or refusal to 

comply continues: 
'· 

Period of 
Failu~e to Complv · 

1st through 15th.day 
16th through 30th day 
31st day and beyond 

Penalty Per 
Violation Per Day 

$ 1000.00 
$ 1500.00 
$ 2000.00 

111) Penalties shall accrue from the date of the noncompliance until the date the violation 

is corrected, as determined by EPA. 

112) The payment of stipulated penalties shall be made·by mailing a cashier's check or 

certified check payable to the_ Treasurer of the United States, within thirty (30) days of 

receipt of a demand letter for payment to the· following address:· 

Regional Hearing Clerk (6RC-D) 
U.S. EPA. Region 6 
Cincinnati Finance Center 
PO Box 979077 
St.Louis, MO .63197-9000 

113) The case name and docket number Cin the Matter of Western Refining Southwest, Inc._ 

Docket No. RCRA-06-2009-0936) shall be clearly typed on the check to ensure proper 

· credit Respondent _shall send simultane~ms potices of such payments, including copies of 

the money OJ:der, cashier's check Or certified check to the following: . 

23 
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Regional Hearing Clerk 
U.S;EPA-Region6 
1445 Ross Avenue 
Dallas, TX 75202-2733 

Ragan Broyles (6EN-H) 

Docket No. RCRA-06-2009-0936 

Associate Director, Hazardous Waste Enforcement Branch 
U.S. EPA- Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 .. 

David Edelstein (6RC~ER) 
RCRA Legal Branch . 
Office of Regional Counsel 
U.S. EPA- Region 6 
1445 Ros~ Avenue, Suite 1200 
Dallas, TX 75202-2733 

114) Adherence to these procedures will ensure proper c;redit when pa~ents are received. 

In addition, the provisions of Paragraph 107 concerning interest, penalties, and administrative 

costs also apply. 

DISPUTE RESOLUI'ION 

11"5) If Respondent objects to any decision or directive of EPA or NMED in regard to 
. . 

compliance with this CAPO, Respondent shall notify the following persons in writing of its 

objections, and the basis for those objections. within fi.fteen-(15) calendar days of receipt of 

EPA's or NMED 's decision or directive: 

Ragan Broyles (6EN-H) 
Associate Director~ Hazardous Waste Enforcement Branch 
u.s. EPA-Region6 
1445 Ross Avenue, Suite 1200 
Dall~? TX 75202-2733 

David Edelstein ( 6RC-ER) 
RCRA Legal Branch 
Office of Regional Counsel 
U.S. EPA- Region 6 
1445 Ross Ayenue, Suite 1200 
Dallas, TX 75202-2733 

·.14 
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Hazardous Waste Bureau 
New Mexico Environment Department . 
2905 Rodeo Park Drive East, Building I 
Santa Fe, NM 87505-6303 · 

Docket No. RCRA-06-2009-0936. 

·116) The Associate .Director for Hazardous Waste Enforcement or his designee, and 

Respondent shall then have an additional thirty (30) calendar days from EPA's receipt of 

Respondent's written objections to attempt to resolve the dispute informally. If an agreement 

is reached. between the Associate Director for Hazardous Waste Enforcement.or his designee, 

and Respondent, the agreement .shall be reduced to writing and signed by the Associate 

Director for Hazardous Waste Enforcement or his designee, and Respondent.and 

incorporated by referep.ce into this CAFO. 

· ·117) If no a~ment is reached between the ASsociate Director for Hazardous Waste 

Enforcement or his designee and ~espondent within that tim~ period, the dispute shall be 

submitted to. the Director of the Compliance Assurance and Enforcement Division or hislher 
. . 

designee {"Division Director") for forrilal dispute resolution. The Division Director and 
. . . 

Respondent shaH then have a 15-day period to resolve the dispu~. If an agreement is 

reaehed betv<(een the Division Director and Respondent, the resolution shall be reduced to 

writing and signed by the Division Director and Respondent and ineorporated by reference 

· .into this CAFO. If the Division Director and Respondent are unable to reach agreement 

w!thin this 15-day period, the Pivision Director shall provide a written statement of EPA's 

,decis~on to Respondent, which shall be binding upon Respondent and incorporated by 

referen~e into the CAPO. 
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118) If the Dispute Resolution process results in a modification of this CAPO, the modified 

CAFO must be approved by the Regional Judicial Officer and filed pursuant to the 

Modification Section. · 

FORCE MAJEURE 

119) Respondent shall perform all requirements under this CAFO with the time limits 

established under this CAFO, unless the performance is delayed or made impossible by a 

force majeure. For purposes of this CAFO, a force majeure is defined as any event arising 

from causes beyond the anticip~tion or control of the Respondent, including but not limited . 

· to acts of nature (e:g., floods, tornados, hurricanes) and acts ofpeople (e.g., riots, strikes, 

wars, terrorism). Force majeure and impossibility do not include firiancial inability to 

complete the Work required under this CAPO or increased cost of performance or any. 

changes in Respondents' .business or economic circumstances. Force majeure does include 

~ inability to peffor.m.caused by a permit authority's delay in permit approval, or authorization 

necessary to performance when Respondent has timely and completely applied for or sought 

a permit, approval, or authorization to which it is entitled. 

120) ·If any event occurs or has occurred that may delay or make impossible the performance 

of any obligation under this CAFO, whether or not caused by a force majeure event, the 

affected Respondent shall notify EPA wi~ 72 hours (phone, email, or written 

correspondence) of when the Respondent knew or should have known that the event might 

cause a delay or impossibility of performance. Such notic~ shall: identify the event causing 

the delay or impossibility, or anticipated to cause delay or impossibility, an~ if delay, the 

anticipated duration of the delay; provide Resp6ndent4s rationale for attributing such delay or 

impossibility to a force majeure event; state the measur~ taken or to be taken to prevent or 

minimize the de~y or impos~bility; estimate the timetable for implementation of those 
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measures; and a statement as to whether, in the opinion of Respondent, such event may cause 

or contribute to an endangerment to public health or the environment. Respond.ent shall 

undertake best efforts to avoid and minimize the delay or impossibility. Failure to comply 

with the notice provision of this action shall waive any claim of force majeure by the 

·Respondent. Respondent shall be deem~d to have notice of any circumstance~ofwhich its 

contractors had or should have had notice. 

121) If EPA determines that a delay in performance or anticipated delay of a requirement 

under this CAPO is or was attributa~le to a force majeure, then the time period for 

performance ofthat requirement will be extended as deemed necessary by EPA and 

stipulated penalties shall not be_ assessed for any such delay. If EPA determines that 

impossibility of performance of a requirement under this CAFO is or was attributable to a 

force majeure, then the deadline for· that requirement shall be waived, and the tim~ periods 

for any other reqUirements that are directly affected by the impossibility of performance shall 

be extended as deemed necessary by EPA, and stipulated penalties shall not be assessed for 

any waived or extended requirements. If EPA determines that the delay or impossibility, or 

. ' 
anticipated delay or impossibility, has been or will be caused by a force majeure, then EPA 

will notify Respondents, in writilig, of the length of the extension or waivers, ·if any. for . . . 
perfonnance of such obligations affected by the force maJeure. Ally such extensions or 

waivers shall not alter ~espondents' obligatio~ to perform o.r complete other 1as.ks required 

by the CAPO which are not directly affected by the force majeure: 

122) If EPA disagrees with Respondent's assertion of a force majeure, then Respondent may 

elect to i.p.voke ~e clispute resolution provision, and shali follow the procedures set forth in 

the Dispute Resolution section. ·In any such proceeding, Respondent shall have the burden of 

de.mon5trating by a preponderance of the evidence that -ihe delay or impossibility. or 
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. . 
anticipated delay or impossibility, h~ been or will be caused by a force majeure, that the 

duration of the delay or the extension or waiver sought was or will be warranted under the 

circumstances, and that best ef;forts were exercised to avoid and mitigate the effects of the 

delay or.impossibility. If Respondent satisfies this burden, then the time for performance of 

such obligation will be extended by EPA for such time as is necessary to complete such 

obligation as determined by EPA, or waived if performance is impossible, and no· stipulated 

penalties shall be assessed for any such delay, extension. or waiver. 

NOTIFICATION 

123) Unless othe~ise specified elsewhere in this .CAPO, whenever notice is required to be 

given, whenever a report or other document is required to be forwarded by one party t? 

another, or whenever a submission or demonstration is required to be made, it shall be 

directed to the individuals specified below at th~ add~sses given (m addition to any other 

notices required by law or regulation), unless these individuals or their successors give notice 

in writing to the other parties that another individual has been designated to receive the 

communication: 

EPA: 

NMED: 

Respondem: 

Ragan Broyles (6EN-H) 
Associate Director, Hazardous Waste Enforcement Branch 
U.S. EPA Region 6, Suite 1200 
1445 Ross Ave. 
Dallas, TX 75202~2733 
Brovles.ragan@epa.gov 

Chief 
HazardoUs Waste Bureau 
New Mexico Environment Department 
2905 Rodeo Park Drive East, Building 1 
Santa Fe, NM 87505~6303 

Mark Turri 
Western Refining Southwest, Inc., Gallup Refinery 
Route 3, Box 7 - - · 
·Gallup, NM 87301 . 

28 
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MODIFICATION 

124) The terms, conditions, and compliance requirements of this CAFO may not b~ modified 

. or amended except upon the written agreement of all parties, and such modification or 

amendment being.frred with the.Regional Hearing Clerk. Where a modification agreed upon 

by all parties constitutes a material change to any term of this CAFO, it shall be effective 

upon app~oval by a Regional Judicial Officer. 

RETENTION OF ENFORCEMENT RIGHTS 

125) EPA and NMED do·not waive any rights·orremedies available to EPA and l\TMED for 

any other violations by Respondent of Federal or State laws, regulations, or permitting 

conditions. 

126) Except as specifically provided in this CAPO, nothing herein sh_allliniit the power and 

authority ofEPA, NMEP, The State.ofNew Mexico, or the United States to take, direct, or. 

order all actions to protect public health, welfare, or the environment, or prevent, abate. or 

n;rinimize an actual or threatened release of hazardous substances, pollutants, contaminants, 

lli!zardous substances on, at or from Respondent's facility. FUrthermore, no~ in this 

CAFO shall be construed to prevent or lintit EPA's or NMED's civil and criminal authorities, 

or that of other Federal, State, or local agencies or departments to obtain penalties or . . 
injunttive relief und~r other Federal, State, or localla~s or regulations. 

INDEMN'IFICATION OF EPA 

127) . Neither EPA, NMED, The State of New Mexico, nor the United States Government shall 

be liable for any injuries or dama~ to person or property resulting from the acts or 

omissions of Respondent, their officers, dire~tors, ~mployees, agents, receive~s. trustees, 

successors, assigns, or contractors in carrying out the activitie.s r~quired by this CAFO, nor · 
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shall EPA, NMED, The State ofNew Mexico, or the United States Government· be held out 

as a party to any contract entered into by Respondent in canjing out the activities required 

by this CAPO. 

RECORD PRESERVATION 

128) Respondent shall preserve, during the pendency of this CAPO, all records and documents 

in its possession or in the possession ofits divisions, employees, agents, contractors, or 

successors which are required to. be.prepared pursuant ·to this CAPO regar~less of any 

document retention policy" to the contrary. 

COSTS 

.129) Each party shall bear its own costs and attorney's fees. Furthei:more; Respondent 

specifically waives its riffoht to seek reimbursement of its costs and attorney's fees under the 

Equal Access to Justice Act, 5 U.S.C. § 504, as amended by the Small Business Regulatory· 

Enforcement Fairness Act, 5 U.S.C. § 801 et. seq., and any regulations promulgated pursuant 

to those Acts. 

TERMINATION 

130) At such time as Respondent believes that it has complied with all terms and conditions of 

this CAFO, i~ may request that EPA concur whether the requirements of this CAFO have 

~een. satisfied,. Such request shall be in writing and shall provi4e the necessary 

documentation to establish whether there has been full complianee with the terms and 

conditions of this CAFO. EPA will respond to said request in writing within 90 days of 

receipt of the request This CAFO shall tenninate when all actions required to be taken by 

· this CAFO have been completed) and Respondent has bee:p notified by the EPA in wri?ng. 

that this CAPO has been satisfied and terminated. 

30 . 

. . 
f 
i 
i 
i' 
: 



: i 

• 

DocketNo. RCRA-06·2009·0936 

EFFECTIVE DATE 

131) This CAFO, and any subsequent modifications, become effective upon filing with the 

. Regional Hearing Clerk. 

THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT 
AGREEMENT AND FINAL ORDER: 

FOR RESPONDENI': 

FOR THE COMPLAINANT: 

FOR THE PLAINTIFF-INTERVENOR: · 

Date: 

31 

· ector, Compliance Assurance 
and Enforcement Division 

US EPA, Region 6 

Ma~ 
Water and Waste Management Division 
New Mexico Environment Department 
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Docket No. RCRA-06-2009-0936 

FINAL ORDER 

Pursuant to the Consolidated ·Rules of Practice Governing the Administrative Assessment 

of Civil Penalties, 40 C.F.R. Part 22, the foregomg Consent Agreement is hereby ratified. This 

Final Order shall not in any case affect the right ofEP A_ or the United States to pursue 

appropriate injunctive or other equitable relief or criminal sanctions for any violations of law. . ~ 

This Final Order. shall resolve only those causes of action alleged herein. Nothing in this Final 

Order shall be construed to waive, extingui,sh or otherwise affect Respon4ent's (or its officers, 

agents, servants, employees, successors, or assigns) obligation to comply with all applicable 

federal, state, and local statutes 3.11d regulations, including the regulations that were the subject of 

this action. Respondent is orderCd to comply with the terms of settlement and the civil penalty 

payment instructions as set f~rth in the Consent Agreement·. Pursuant to 40 C.F .R. § 22.31 (b) 

this Final Order shall become effective upon filing with the Regional Hearing Clerk. 

.·11tJie.'~ 
Regional Judicial 0 cer . 
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CERTIFICJ § 
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I hereby certify that on the a.Jn. day o, '::1 
, I 

Postage $ 
~------l 

Certified Fee 

Return Receipt Fee 
(Endorsement Required) 

1-------j 
Restricted Delivery Fee 

(Endorsement Required) 
1-------j 

Consent Agreement and Final Order ("CAFO")'?J 
(<..\'.~ 

. "\-~ 

· Clerk, U.S. EPA- Region 6, 1445 Ross Avenue, 1 

Postmark 
Here 

~'\· --zip:;;,---------------------------------------------------------------·---

correct copy of the CAFO ...._,as sent to the following ~YD!II!IIIII •• I 

The Corporation Process Company 

205 E Bender Ste 150 Hobbs New Mexico 88240 

As Registered Agent for Western Refining Southwest, Inc. 

CERTIFIED MAIL·- RETURN RECEIPT REQUESTED: 10Q7,3{J~00{1)() ~q 
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